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The Support Model of Legal Capacity: Fact, 
Fiction, or Fantasy? 

Dr. Eilionóir Flynn* and Anna Arstein-Kerslake, JD** 

INTRODUCTION 

Since the entry into force of the 2007 United Nations Convention on the 
Rights of Persons with Disabilities (CRPD), there is an emerging consensus in 
international human rights discourse on the notion that all human persons, 
regardless of their decision-making capabilities, should enjoy “legal capacity” 
on an equal basis—that is, the right to be recognized as a person before the law 
and the subsequent right to have one’s decisions legally recognized.1 The United 
Nations Committee on the Rights of Persons with Disabilities has stated that the 
right to legal capacity on an equal basis with others requires that decision-
making mechanisms based on a philosophy of “support” replace substituted 
mechanisms such as adult guardianship.2 “Support” in the exercise of legal 
capacity refers to a broad cluster of decision-making arrangements, all of which 
have at their core the will and preferences of the individual. By contrast, 

 

* BCL, PhD, Senior Research Fellow, Centre for Disability Law and Policy, National University of 
Ireland Galway, eilionoir.flynn@nuigalway.ie. 
** JD, Marie Curie Research Fellow, Centre for Disability Law and Policy, National University of 
Ireland Galway, anna.arsteinkerslake@nuigalway.ie. 
 1.  Many scholars have written on the subject. See, e.g., Tina Minkowitz, The United Nations 
Convention on the Rights of Persons with Disabilities and the Right to Be Free from Nonconsensual 
Psychiatric Interventions, 34 SYRACUSE J. INT’L L. & COM. 405, 408 (2006-2007); Amita Dhanda, 
Legal Capacity in the Disability Rights Convention: Stranglehold of the Past or Lodestar for the 
Future? 34 SYRACUSE J. INT’L L. & COM.  429 (2006-2007); Gerard Quinn & Anna Arstein-
Kerslake, Restoring the ‘Human’ in ‘Human Rights’: Personhood and Doctrinal Innovation in the 
UN Disability Convention, in THE CAMBRIDGE COMPANION TO HUMAN RIGHTS LAW 36 at 42-44 
(Conor Gearty & Costas Douzinas eds., 2012). 
 2.  See, e.g., Comm. on the Rights of Pers. with Disabilities, Consideration of Reports 
Submitted by States Parties under Article 35 of the Convention, Concluding Observations, Tunisia, 
Apr. 11-15, 2011, U.N. Doc. CRPD/C/TUN/CO/1, available at 
http://www2.ohchr.org/SPdocs/CRPD/5thsession/CRPD-C-TUN-CO-1_en.doc; Comm. on the 
Rights of Pers. with Disabilities, Consideration of Reports Submitted by States Parties under Article 
35 of the Convention, Concluding Observations, Spain, Sept. 19-23, 2011, U.N. Doc. 
CRPD/C/ESP/CO/1, available at 
http://www.ohchr.org/Documents/HRBodies/CRPD/6thsession/CRPD.C.ESP.CO.1_en.doc.  
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substitute decision-making regimes permit the removal of legal capacity from 
certain individuals and vest it in third parties, who generally base decisions on 
the perceived objective best interests of the person. Most legal systems in the 
world have not yet made the shift from substitute decision-making to a support 
model, and many have questioned whether such a radical reform is even 
possible.3 

In this Article, we explore a plausible legal framework within which to 
ground a support model of legal capacity and fully replace regimes of 
substituted decision-making. We ground our argument in the lived experience of 
people labeled with a disability. We focus particularly on individuals with 
cognitive disabilities, as they are generally more likely to have their decision-
making ability called into question, and consequently, to have their legal 
capacity denied. However, we claim that such a system of support will 
ultimately benefit all individuals, not just persons with disabilities. The Article 
further examines reform efforts underway and the contributions of legislative 
change and judicial activism. Since the entry into force of the CRPD, many 
countries have begun to reform their laws on legal capacity, as described below 
in Section III. While significant challenges remain to ensure the full replacement 
of substitute decision-making regimes, international developments described in 
Sections III and IV, are clearly trending towards the recognition of support to 
exercise legal capacity. 

The denial of legal capacity to certain groups of persons on the basis of 
perceived characteristics of inferiority is not a new phenomenon. Indeed, 
women, slaves, and racial and ethnic minorities, among other groups, have long 
been denied legal capacity. However, at present, it appears that a diagnosis of a 
disability, and in particular a cognitive disability,4 is the one remaining 
characteristic upon which contemporary society is willing to justify stripping 
legal capacity from a person.  Take for instance the following example, adopted 
from the facts of a European Court of Human Rights case, as reported by the 
Mental Disability Advocacy Center:5 
 You have a verbal argument with your girlfriend. She calls the police, and 
when they arrive, she explains that you have a diagnosis of schizophrenia, so 
they take you to a psychiatric hospital. On arrival at the hospital, you refuse to 
 

 3.  This statement is based on authors’ experiences engaging in legal capacity law reform 
around the globe. For a discussion of the challenges of reform specifically in the United Kingdom 
see Peter Bartlett, The United Nations Convention on the Rights of Persons with Disabilities and the 
Future of Mental Health Law, 8 PSYCHIATRY 496 (2009).  
 4.  In this article, the term cognitive disability is used to describe a broad range of disabilities, 
including psycho-social (mental health) disabilities, developmental disabilities, acquired brain 
injuries, and dementia. 
 5.  Sýkora v. Czech Republic, Appl. No. 23419/07, Nov. 22, 2012, 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-114658; see Kafka Storyline at The 
European Court of Human Rights, MENTAL DISABILITY ADVOC. CENTER, 
http://www.mdac.info/en/22/11/12/kafka-story-line-european-court-human-rights (last visited Dec. 
28, 2013). 

2

Berkeley Journal of International Law, Vol. 32, Iss. 1 [2014], Art. 4

http://scholarship.law.berkeley.edu/bjil/vol32/iss1/4



FLYNN ML PROOF 2 - 4.29.14.DOCX (DO NOT DELETE) 6/22/14  8:07 PM 

126 BERKELEY JOURNAL OF INTERNATIONAL LAW [Vol. 32:1 

take neuroleptic drugs because when you took these during your previous 
hospital stays they negatively impacted your eyesight. The psychiatrists ignore 
your wishes, stating that your illness means you do not understand the treatment 
required, and that you do not have legal capacity to make this kind of decision. 
They forcibly administer the medication, and as a result your vision is impaired 
for a year. You are detained for twenty days inside the psychiatric hospital. You 
cannot complain to a court because your guardian (a local government 
bureaucrat you have never met) has consented to your placement in the hospital 
and your treatment, so you are considered a “voluntary” patient. 

As the above example demonstrates, the removal of legal capacity can have 
significant consequences, even when it occurs in relation to a single decision or 
area of decision-making (e.g., consent to medical treatment or financial 
decision-making). Where legal capacity is removed, one’s ability to challenge 
the removal or appointment of a guardian is, at best, compromised and often 
non-existent.6 Similarly, a disabled person’s views with respect to treatment are 
often inappropriately ascribed to the illness or disability, equated with a lack of 
understanding of the situation, and therefore ignored. 

In the case above, the circumstances in which the plaintiff found himself 
are certainly not unique to the Czech Republic, where the case occurred. Similar 
instances take place daily in other countries, including the United States, where 
a combination of adult guardianship provisions7 and mental health laws,8 allow 
for individuals to be detained and treated against their will. Once detained, 
individuals have little recourse to legal redress when a guardian has consented to 
detention and treatment. These grievous human rights violations cannot be 
addressed simply by introducing more due process protections or merely 
allowing more weight to be given to the individual’s wishes. These types of 
incremental changes, while important, will not address the totality of the 
discrimination experienced by persons with disabilities, and those with cognitive 
disabilities in particular. The denial of legal capacity is a serious interference 
with an individual’s civil rights. It is paramount to the denial of personhood 
because it leaves the individual stripped of the freedom to engage with society to 

 

 6.  See, e.g., PETER BARTLETT, ET AL., MENTAL DISABILITY AND THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS 153 (Vol. 10 2007); Equality and Human Rts.  Community, 
Promoting the Safety and Security of Disabled People (2009), available at 
http://www.equalityhumanrights.com/uploaded_files/research/promoting_safety_and_security_of_di
sabled_people.pdf; Stephanie Ortoleva, Inaccessible Justice: Human Rights, Persons with 
Disabilities and the Legal System, 17 ILSA J. INT’L & COMP. L. 281 (2011). 
 7.  See AMERICAN BAR ASSOCIATION COMMISSION ON LAW AND AGING, STATE ADULT 
GUARDIANSHIP LEGIS.: DIRECTIONS OF REFORM, 1-2 (2011), available at 
http://www.americanbar.org/content/dam/aba/uncategorized/2011/2011_aging_gship_reform_12.aut
hcheckdam.pdf. 
 8.  See, e.g., N.Y. MENTAL HYG. LAW §§ 9.27-9.37 (McKinney 2007) (governing 
involuntary detention); N.Y. MENTAL HYG. LAW § 9.60 (McKinney 2013) (governing involuntary 
outpatient treatment). For more information on mental health law in the United States, see generally 
MICHAEL L. PERLIN, MENTAL DISABILITY LAW: CASES AND MATERIALS (2d. ed., 2005). 
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have her will and preferences realized on an equal basis with others. Only by a 
radical re-balancing of autonomy, and protection across various legal 
frameworks, and through recognition of legal capacity as a universal attribute 
inherent in all individuals by virtue of their humanity, can true reform be 
achieved. 

I. 
THE CASE FOR A SUPPORT MODEL OF LEGAL CAPACITY 

Legal capacity includes both the ability to hold rights and to be an actor 
under the law (e.g., to enter into contracts, vote, and marry).9 The law’s 
recognition and validation of an individual’s will and preference is the key to 
accessing meaningful participation in society. Mental capacity—the decision-
making ability of an individual—is distinct from legal capacity: mental capacity 
naturally varies among individuals, and may differ depending on environmental 
factors. 

In modern times, the use of the functional approach to legal capacity denial 
has conflated the concepts of mental and legal capacity.10 The functional 
approach came into widespread use only in the late twentieth century, and the 
CRPD is the first major international human rights instrument to bring attention 
to the violations that occur under such an approach. The functional approach 
purports to assess mental capacity and deny legal capacity accordingly.11 An 
individual’s decision-making skills are accepted as a legitimate basis for 
denying legal capacity, and lowering one’s status as a person before the law.12 
Because functional tests of mental capacity require either a “mental disability” 
or a finding of an “impairment of the mind or brain,”13 it is almost exclusively 
people with cognitive disabilities who have their legal capacity restricted on the 
basis of perceived decision-making skills.14 
 

 9.  Sixth Sess. of the Ad Hoc Comm. on a Comprehensive and Integral Int’l Convention on 
the Prot. and Promotion of the Rights and Dignity of Pers. with Disabilities, Aug. 1-12, OHCHR 
Background Conference Document on Legal Capacity, ¶ 24, U.N. Doc. A/AC.265/2005/CRP.5.   
 10.  Other approaches to legal capacity have also embraced the conflation of legal and mental 
capacity. For a discussion of the functional approach as well as other approaches to legal capacity 
law, see Dhanda, supra note 1. 
 11.  For a discussion of the functional approach in US law, and the need to move to a system 
compliant with Article 12 of the CRPD, see Kristen Booth Glen, Changing Paradigms: Mental 
Capacity, Legal Capacity, Guardianship and Beyond, 44 COLUM. HUM. RTS. L. REV. 93 (2012). 
 12.  The England and Wales Mental Capacity Act allows third parties to make ad hoc 
determinations that an individual’s decision-making skills or mental capacity are lacking. The third 
party may then impose her own determination of what is in the best interests of the individual, with 
no obligation to follow the will and preference of the person. See Mental Capacity Act 2005, c. 9, §§ 
2-4 (Eng.); COURT OF PROTECTION PRACTICE: 2012 126 (Gordon Ashton ed., 2012).  
 13.  See, e.g., Mental Capacity Act 2005, c. 9, § 2(1) (Eng.); N.Y. MENTAL HYG. LAW §81.02 
(4)(III) (McKinney through L.2013, chapters 1 to 340); CAL. PROB. CODE § 1828.5(a). 
 14.  In 2012, 375 people in Ireland had their legal capacity removed and were placed under 
wardship. Only seven of those people were reported as being placed under wardship for reasons 
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The most obvious human rights violation perpetrated by the functional 
approach is its facially discriminatory nature. Article 12 of the CRPD requires 
respect for the legal capacity of people with disabilities on an equal basis with 
others.15 Discrimination is defined in Article 2 of the CRPD as “any distinction, 
exclusion or restriction on the basis of disability which has the purpose or effect 
of impairing or nullifying the recognition, enjoyment or exercise, on an equal 
basis with others, of all human rights and fundamental freedoms in the political, 
economic, social, cultural, civil or any other field.”16 Functional approaches that 
permit legal capacity denial only to individuals with cognitive impairments17 are 
facially discriminatory and interfere with the right to equal recognition before 
the law, guaranteed in Article 12. 

If a functional approach were made facially neutral by eliminating the 
requirement of “impairment,” it would allow for the denial of legal capacity to 
any individual perceived to not understand the nature and consequences of her 
actions.18 Non-disabled people may realize what a high standard this is only 
when faced with having to meet it themselves—yet, as a society, we have 
continued to apply this high standard to individuals with cognitive disabilities. 
Due to stigma related to disability, there would still be a high risk of this system 
being discriminatorily applied to individuals with disabilities. Furthermore, even 
a facially neutral functional test of capacity that adequately deals with the stigma 
of disability would not adhere to Article 12 in its entirety. Article 12 calls for not 
only the respect for legal capacity on an equal basis but also places an obligation 
on states to provide access to the support necessary for the exercise of legal 
capacity.19 This requires the replacement of substituted decision-making regimes 
with supported decision-making ones. 

The monitoring body of the CRPD has deemed substituted decision-making 
regimes incompatible with Article 12 of the Convention.20 Although the 
 
other than cognitive disability (two had experienced residential abuse and five were minors). IRISH 
COURTS SERVICE, ANNUAL REPORT (2012), available at http://www.courts.ie/ 
Courts.ie/library3.nsf/(WebFiles)/87BE463114EF96FF80257BA20033953B/$FILE/Courts%20Servi
ce%20Annual%20Report%202012.pdf. 
 15.  United Nations Convention on the Rights of Persons with Disabilities art. 12, opened for 
signature Mar. 30, 2007, 46 I.L.M. 443 [hereinafter Convention on the Rights of Persons with 
Disabilities].  
 16.  Convention on the Rights of Persons with Disabilities art. 2, opened for signature Mar. 
30, 2007, 46 I.L.M. 443. 
 17.  An example of such an approach, which uses the criterion of “impairment of, or a 
disturbance in the functioning of, the mind or brain,” is the functional test of mental capacity in the 
Mental Capacity Act 2005, c. 9, § 2(1) (Eng.). 
 18.  The type of functional test that is used varies by jurisdiction and not all use the term 
“impairment.” As discussed, England and Wales use this term, whereas the Irish Assisted Decision-
Making (Capacity) Bill 2013 contains an assessment of “mental capacity” which does not include a 
diagnostic step of identifying an impairment in the functioning of the mind or brain. 
 19.  Convention on the Rights of Persons with Disabilities, supra note 16, art. 12(3). 
 20.  See, e.g., Consideration of Reports Submitted by States Parties Under Article 35 of the 
Convention: Concluding Observations, Tunisia, Committee on the Rights of Persons with 

5

Flynn and Arstein-Kerslake: The Support Model of Legal Capacity: Fact, Fiction, or Fantasy?

Published by Berkeley Law Scholarship Repository, 2014



FLYNN ML PROOF 2 - 4.29.14.DOCX (DO NOT DELETE) 6/22/14  8:07 PM 

2014] THE SUPPORT MODEL OF LEGAL CAPACITY 129 

Committee on the Rights of Persons with Disabilities has not yet provided a 
conclusive definition of substituted decision-making regimes, a tentative 
proposal has been made in the Committee’s Draft General Comment on Article 
12. In this document, the Committee states that a substituted decision-making 
regime is a system where: (1) legal capacity is removed from the individual, 
even if just in respect to a single decision, (2) a substituted decision-maker can 
be appointed by someone other than the individual, and, (3) any decision made 
is bound by what is believed to be in the objective “best interests” of the 
individual as opposed to the individual’s own will and preferences.21 The 
Committee’s Draft General Comment also states that “functional tests of mental 
capacity . . . that lead to denials of legal capacity violate Article 12 if they are 
either discriminatory or disproportionately affect the right of persons with 
disabilities to equality before the law.”22 

Instead of systems of substituted decision-making, the CRPD calls for 
support to exercise legal capacity.23 In a legal system that follows the support 
paradigm, there would be no denials of legal capacity; instead, it would be 
accepted as a universal attribute.24 Supports for exercising legal capacity would 
be offered to the individual, but not imposed.25 These supports could include 
relatively minor accommodations, such as accessible information and additional 
time to make a decision, or more formal measures, such as supported decision-
making agreements nominating one or more supporters to assist the individual in 
making certain decisions and communicating them to others.26 “Facilitated” 
decision-making27 would be available where someone could be appointed to 
make a decision on behalf of another individual as a last resort. Safeguards 
would be in place to ensure that the decision fully respects the individual’s 
“rights, will and preferences,”28 as far as they can be ascertained. Facilitated 
 
Disabilities (CRPD), 5th Sess., UN Doc CRPD/C/TUN/CO/1 (Apr. 11-15, 2011) at 4 [hereinafter 
Consideration of Reports, Tunisia]; Consideration of Reports Submitted by States Parties Under 
Article 35 of the Convention: Concluding Observations, Spain, Committee on the Rights of Persons 
with Disabilities (CRPD), 6th Sess., UN Doc CRPD/C/ESP/CO/1 (Sept. 19-23, 2011) at 5 
[hereinafter Consideration of Reports, Spain]. 
 21.  Draft General Comment on Article 12: Advance Unedited Version, Committee on the 
Rights of Persons with Disabilities (CRPD), 10th Sess., (Sept. 2-13, 2013), at ¶ 23, available at 
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/DGCArticles12And9.aspx  
 22.  Id. at ¶ 21. 
 23.  See, e.g., Consideration of Reports, Tunisia, supra note 19 at 4; Consideration of Reports, 
Spain, supra note 19 at 5. 
 24.  Draft General Comment on Article 12, supra note 20 ¶ 8. 
 25.  Id. at ¶ 25(g). 
 26.  For an example, see supported decision-making agreements under the British Columbia 
Representation Agreement Act. Representation Agreement Act, R.S.B.C. 1996, c. 405 (Can.). 
 27.  The concept of facilitated decision-making was conceptualized by Michael Bach & Lana 
Kerzner, A New Paradigm for Protecting Autonomy and the Right to Legal Capacity, Law Comm’n 
of Ontario (Oct. 2010), available at http://www.lco-cdo.org/disabilities/bach-kerzner.pdf. 
 28.  Convention on the Rights of Persons with Disabilities art. 2, opened for signature Mar. 
30, 2007, 46 I.L.M. 443.  
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decision-making would be used only as a last resort when others cannot 
determine the will and preference of the individual after exhausting all efforts.29 

II. 
THE SUPPORT MODEL IN PRACTICE: POSITIVE REFORM TRENDS 

When the law recognizes an individual’s competency to make her own 
decisions there are broad effects. Legal recognition of an individual’s power to 
make decisions fosters capability development across many areas of life. Amita 
Dhanda argues that “capability development can happen only if every human 
being is accorded the opportunity to so live life as to realize his or her own inner 
genius.”30 The legal recognition of an individual as competent to make decisions 
also affirms the power of choice, thereby enabling individual development.31 
The support paradigm fosters social solidarity without sacrificing the 
recognition of equal legal capacity. By offering the choice of assistance, the 
supported decision-making paradigm removes the illusion that legal capacity 
can be exercised only through self-sufficiency. This opens the door for a societal 
dialogue about the interdependence of all individuals.32 

The paradigm of support adapts to a sliding scale of abilities,33 rather than 
being a binary model of capacity or incapacity as many substituted decision-
making models are.34 It does not create a separate category of people who are 
“legally incapacitated” with regard to some or all decisions—which has been 
argued to amount to institutionalized discrimination and subordination.35 This 
categorization of individuals, whereby there is one category of persons whose 

 

 29. Amnesty Int’l Ireland & The Ctr. for Disability Law & Policy, NUI Galway, Essential 
Principles: Irish Legal Capacity Law (2012), available at http://www.nuigalway.ie/ 
cdlp/documents/principles_web.pdf. 
 30.  See Dhanda, supra note 1, at 436. 
 31.  See Bruce Winick, The Side Effects of Incompetency Labeling and the Implications for 
Mental Health Law, 1 PSYCHOL., PUB. POL’Y, & L. 6, 41-42 (1995); Richard M. Ryan & Edward L. 
Deci, Self-Determination Theory and the Facilitation of Intrinsic Motivation, 55 AM. PSYCHOLOGIST 
68, 70 (2000); Edward L Deci & Richard M. Ryan, The “What” and “Why” of Goal Pursuits: 
Human Needs and the Self-Determination of Behaviour, 11 PSYCHOLOGICAL INQUIRY 227, 230-31 
(2000). 
 32.  Gerard Quinn, Rethinking Personhood: New Directions in Legal Capacity & Policy 5 
(Apr. 29, 2011) (unpublished manuscript), available at http://www.inclusionireland.ie/ 
sites/default/files/attach/basic-page/846/rethinkingpersonhood-newdirectionsinlegalcapacity 
lawandpolicy-gerardquinn-april2011.docx; Gerard Quinn & Anna Arstein-Kerslake, Restoring the 
‘Human’ in ‘Human Rights’: Personhood and Doctrinal Innovation in the UN Disability 
Convention, in THE CAMBRIDGE COMPANION TO HUMAN RIGHTS (Conor Gearty & Costas Douzinas 
eds., 2012). 
 33.  See, e.g., Bach & Kerzner, supra note 27. 
 34.  See S. Herr, Self Determination, Autonomy, and Alternatives for Guardianship, in THE 
HUMAN RIGHTS OF PERSONS WITH INTELLECTUAL DISABILITIES 440 (Stanley S. Herr et. al., eds., 
2003); Dhanda, supra note 1, at 433, 459-60. 
 35.  Minkowitz, supra note 1 at 406. 
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decisions are recognized and another category of persons whose are not, is 
fraught with pitfalls,36 and can be profoundly disempowering for the group of 
people labeled “incapacitated.”37 The support paradigm requires that the system 
begins with the assumption that all individuals have a decision-making ability 
and then determines what support each individual needs in augmenting that 
ability and expressing her preferences.38 In this system, no labels are needed; 
instead, the goal is merely to determine what type of support an individual might 
need. 

When an individual is faced with challenges in exercising her legal 
capacity, according to the support paradigm, the solution is not forced 
intervention or substituted decision-making. Instead, in a supported decision-
making system, outside assistance for decision-making should generally be 
minimal and based on the needs of the individual. The individual is the center of 
the decision-making process and the support person is not permitted to utilize 
her judgment in place of the individual’s judgment. Rather, the support person is 
merely an interpreter of the will and preferences of the individual.39 

There are some people who require almost complete outside support for 
decision-making, such as those with impairments that significantly affect 
communication. For people in this situation, the support person should, to the 
fullest extent possible, still enable the individual to exercise her legal capacity.40 
This may mean a variety of things, including spending time learning the 
individual’s communication methods (e.g., movements of the eyelids, hand 
squeezing, and smiling), researching past communications, and any other means 
to ascertain the individual’s desires and decisions. The support person should try 
to ascertain, by any means available, the wishes of the individual. If it is not 
possible to discover the wishes of the individual, the support person should 
make a decision not based on what she believes are the best interests of the 
individual but instead on what she believes to be the individual’s true wishes. 
Even where communication is minimal or difficult to interpret, the support 
 

 36.  For discussions of the complexities of incapacity labeling and “best interest” decision-
making see the work of the Essex Autonomy Project at the University of Essex. See, e.g., Gareth S. 
Owen et. al., Mental Capacity and Decisional Autonomy: An Interdisciplinary Challenge, 52 
INQUIRY 79 (2009); Antal Szerletics, Best Interests Decision-Making Under the Mental Capacity 
Act, ESSEX AUTONOMY PROJECT RES. (Feb. 1, 2012), available at http://autonomy.essex.ac.uk/best-
interests-decision-making-under-the-mental-capacity-act; Vivienne Ashley, Mental Capacity Act 
2005 and Mental Health Act 1983, ESSEX AUTONOMY PROJECT, BRIEFINGS (Aug. 8, 2011), 
available at http://autonomy.essex.ac.uk/mental-capacity-act-2005-and-mental-health-act-1983. 
 37.  Winick, supra note 31; Susan Stefan, Silencing the Different Voice: Competence, 
Feminist Theory, and Law, 47 U. MIAMI L. REV. 763 (1993). 
 38.  Gerard Quinn, Personhood & Legal Capacity: Perspectives on the Paradigm Shift of 
Article 12 CRPD, HARV.: HARV. PROJECT ON DISABILITY, (Feb. 20, 2010). 
 39.  U.N. Dep’t of Econ. & Soc. Affairs, the Office of the U.N. High Comm’r for Human 
Rights, and the Inter-Parliamentary Union, From Exclusion to Equality: Realizing the Rights of 
Persons with Disabilities: Handbook for Parliamentarians on the Convention on the Rights of 
Persons with Disabilities and its Optional Protocol (2007). 
 40.  Id. 
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person must search for indications of the individual’s will and preferences—
including speaking to those who know the person well, considering the person’s 
values and belief systems, and taking into account any previous expressions the 
person may have made about her wishes which could be applied to the present 
situation. 

There are many different possible forms of supported decision-making 
systems. However, because substituted decision-making regimes dominate 
modern legal frameworks, there are very few clear, functioning examples of 
what a supported decision-making system should look like.41 States must 
establish supported decision-making systems that conform to their particular 
cultural and political landscapes. 

We argue that in order to ensure that states adopt the support paradigm of 
legal capacity, some basic guarantees must be met. These include the 
replacement of substituted decision-making regimes (including adult 
guardianship, trusteeship, or mechanisms based on the functional approach to 
removal of legal capacity) with supports to exercise legal capacity, including 
supported decision-making. The introduction of supported decision-making in 
parallel with the retention of substitute decision-making is not sufficient to 
ensure compliance with Article 12 of the CRPD.42 Another key component of 
the support model is the guarantee that supports must be offered to the 
individual, but never imposed against her will. This paradigm may also allow for 
emergency interventions where an individual’s life, well-being, or safety is at 
risk of serious adverse effects. However, these interventions must be very 
carefully designed to ensure that they are used only in exceptional cases with 
appropriate safeguards and do not permit a return to “best interests” or substitute 
decision-making. 

III. 
LEGAL CAPACITY LAW REFORM PROCESSES 

Since the entry into force of the CRPD, many countries have initiated legal 
capacity law reform processes, either in preparation for ratification of the CRPD 
or following ratification. Three examples of such reform processes are briefly 
outlined here to illustrate the multiplicity of approaches state parties can take to 
address Article 12 of the CRPD. 

 

 41.  For a discussion of the support paradigm of Article 12 and supported decision-making 
mechanisms, see generally CTR. FOR DISABILITY LAW & POLICY, NUI GALWAY, SUBMISSION ON 
LEGAL CAPACITY: THE OIREACHTAS COMMITTEE ON JUSTICE, DEFENCE & EQUALITY 55 (2011). 
 42.  Draft General Comment on Article 12: Advance Unedited Version, Committee on the 
Rights of Persons with Disabilities, 10th Sess., (Sept. 2-13, 2013), ¶ 24. 
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A. Ireland 

Prior to ratifying the Convention, Ireland committed to reform its outdated 
substitute decision-making regime, known as the “ward of the court” system.43  
The Minister for Justice, Alan Shatter, stated in parliament that Ireland would 
not ratify the CRPD until the necessary legislative reforms were completed: 
“Ireland does not become party to treaties until it is first in a position to comply 
with the obligations imposed by the treaty in question, including by amending 
domestic law as necessary.”44 When the present government came to power in 
2011, its Programme for Government included a commitment to introduce a 
“Capacity Bill that is in line with the UN Convention on the Rights of Persons 
with Disabilities.”45 

In August 2011, the parliamentary Joint Committee on Justice, Defence and 
Equality (the Justice Committee) called for submissions from interested parties 
on the content of what was then referred to as the Mental Capacity Legislation.46 
In response, the Centre for Disability Law and Policy and Amnesty Ireland co-
chaired a coalition of organizations and individuals in the fields of intellectual 
disability, mental health, and older people. This group came together to discuss 
whether a joint approach to legal capacity reform could be developed across 
their interest groups. The result was the publication of a set of Essential 
Principles for Legal Capacity Reform in April 2012, which set out ten key 
principles that legislation should to adhere to in order to comply with Article 12 
of the CRPD.47 Many of the groups involved presented at oral hearings 
convened by the Justice Committee in February 2012.48 The Justice Committee 
subsequently published a report based on the oral hearings, requiring a shift 
away from the “best interests” model of substitute decision-making and 
endorsing the support model of legal capacity toward an approach that respects 
the will and preferences of the individual.49 

 

 43.  Lunacy Regulation (Ireland) Act 1871, 34 Vict., c. 22. 
 44.  Written Answers: National Disability Strategy, DAIL DEBATES (MAY 22, 2012), available 
at http://debates.oireachtas.ie/dail/2012/05/22/00318.asp. 
 45.  DEPARTMENT OF THE TAOISEACH, PROGRAMME FOR GOVERNMENT (2011), available at 
http://www.taoiseach.gov.ie/eng/Publications/Publications_Archive/Publications_2011/Programme_
for_Government_2011.pdf. 
 46.  Oireachtas Joint Committee on Justice, Defence and Equality, Mental Capacity 
Legislation – Invitation for Submissions (Aug. 2011), available at http://www.oireachtas.ie/ 
parliament/mcl/. 
 47.  AMNESTY INT’L IRELAND & THE CTR. FOR DISABILITY LAW & POLICY, supra note 29. 
 48.  Press Release, Houses of the Oireachtas, Committee on Justice, Defence and Equality 
Continues Hearings on Proposed Mental Capacity Legislation (Feb. 2012), available at 
http://www.oireachtas.ie/parliament/mediazone/pressreleases/2012/name-6931-en.html. 
 49.  HOUSE OF THE OIREACHTAS, JOINT COMMITTEE ON JUSTICE, DEFENCE AND EQUALITY, 
REPORT ON HEARINGS IN RELATION TO THE SCHEME OF THE MENTAL CAPACITY BILL (2012) (Ir.), 
available at http://www.oireachtas.ie/parliament/media/michelle/Mental-capacity-text-REPORT-
300412.pdf. 
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The Assisted Decision-Making (Capacity) Bill was published in July 2013. 
It presents an interesting mix of supports (including the option of entering 
binding assisted decision-making agreements50 and co-decision-making 
agreements51) and substitute decision-making (such as decision-making 
representatives52 and informal decision-makers53), but continues to be premised 
on the individual reaching a certain standard of mental capacity as a prerequisite 
for retaining legal capacity with respect to a given decision. The definition of 
capacity does not include a diagnostic step (i.e., impairment in the functioning 
of the mind or brain). On the one hand, this makes it less obviously 
discriminatory, but on the other hand, any of the forms of decision-making 
prescribed under the Bill may occur only where the individual considers that her 
capacity is either “in . . . question” or “shortly [may] be . . . in question,”54 
which seems to imply that the main group of individuals affected by the 
legislation will be those with impaired decision-making ability and especially 
persons with cognitive disabilities. 

A detailed discussion of the legislation is outside the scope of this Article, 
but it is important to note that even in the substitute decision-making provisions 
of the Bill, intervenors are obliged to act in conformity with the guiding 
principles of the Bill, which include respect for the will and preferences of the 
individual (albeit with the qualifier that this should be done only when “all 
practicable steps have been taken”).55 It is also significant that “best interests” 
does not appear as a principle for guiding decision-making under the Bill. 

The definition of capacity set out in Section 3 of the Bill reveals that the 
underlying premise of the legislation is that a certain standard of mental capacity 
is a prerequisite for the recognition of an individual’s legal capacity56—a 
premise which is not, in our view, compatible with the CRPD’s interpretation of 
Article 12. Nevertheless, legal recognition of the various supports necessary to 
exercise legal capacity (such as assisted decision-making and co-decision 
making) is provided in the Bill,57 which is certainly a positive step forward. 

B. Canada 

In the Canadian Province of Newfoundland and Labrador, the Minister for 
Justice, Felix Collins, made a commitment to reform at a symposium in 2011.58 
 

 50.  Assisted Decision-Making (Capacity) Bill 2013 (Act. No. 83/ 2013) § 10 (Ir.), available 
at http://www.oireachtas.ie/documents/bills28/bills/2013/8313/b8313d.pdf. 
 51.  Id. at § 18. 
 52.  Id. at § 24. 
 53.  Id. at § 53. 
 54.  Id. at § 2 (see definition of “relevant person”). 
 55.  Id. at § 8. 
 56.  Id. at § 3. 
 57.  Id. 
 58.  See Securing Citizenship and Legal Capacity for All, CANADIAN ASS’N OF CMTY. LIVING 
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Collins committed to work collaboratively with community actors to develop 
model legislation for legal capacity reform in the province, which could be 
subsequently used as an example of good practice for other Canadian provinces 
and jurisdictions outside of Canada.59 Subsequently, a working group, which 
included Article 12 scholars Michael Bach and Lana Kerzner, developed a 
policy document that was submitted to the provincial government in early 
2013.60 

While the contents of the submission have not yet been made public, it is 
expected that it will build on the existing work of Bach and Kerzner, who in 
2010 proposed to the Ontario Law Commission that legislation to support the 
exercise of legal capacity and comply with Article 12 of the CRPD could 
recognize three key ways to exercise legal capacity.61 The first is where an 
individual is legally independent and requires only minor accommodations, such 
as accessible information, in order to make and communicate a decision.62 The 
second is a formal supported decision-making arrangement, where the individual 
makes an agreement with one or more supporters about the areas of decision-
making with which she would like assistance, while retaining full legal 
capacity.63 The third is facilitated decision-making, which applies as a last resort 
when the person is not legally independent or in a support arrangement. In this 
case, a facilitator will attempt to interpret the will and preferences of the 
individual and make a decision that she believes in good faith represents the 
wishes of the person.64 

C. India 

In India, the draft Rights of Persons with Disabilities Bill 201165 and the 
proposed amendments to the National Trust Act66 (establishing a support 
organization for persons with disabilities with high support needs) envisage a 
shift to universal legal capacity and supports to exercise legal capacity to replace 
substituted decision-making. The 2011 Bill proposes the abolition of plenary 

 
(Aug. 8, 2011), http://www.cacl.ca/news-stories/blog/securing-citizenship-and-legal-capacity-all. 
 59.  Id. 
 60.  See Policy Document Submitted to Justice Aims to Aid People with Intellectual 
Disabilities, NFLD.  ASS’N OF CMTY. LIVING, http://www.nlacl.ca/news/article/getting-power-make-
decisions-policy-document-submi/. 
 61.  Bach & Kerzner, supra note 27. 
 62.  Id. at 83. 
 63.  Id. at 84-90. 
 64.  Id. at 91-94. 
 65.  Committee Appointed by the Ministry of Society Justice and Empowerment, Gov’t of 
India, The Rights of Persons with Disabilities Bill, CENTRE FOR DISABILITY STUD., NALSAR U. OF 
LAW (2011), http://socialjustice.nic.in/pdf/report-pwd.pdf. 
 66.  Draft National Trust Act Amendments 2011 (India), available at 
http://capacityrights.org/uploads/3/1/8/0/3180011/national_trust_amendment-2.pdf [hereinafter Draft 
National Trust Act Amendments 2011]. 
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guardianship,67 and the transition of all those currently under plenary 
guardianship to a newly established limited form of guardianship, based on 
“joint decision making which operates on mutual understanding and trust 
between the guardian and the person with disability.”68 In this new system, 
guardians are under a legal obligation to closely consult with persons with a 
disability to determine their will and preference. While the principles in this 
system reflect a move towards the support model, we are concerned that it may 
function as a substituted decision-making regime in violation of Article 12. 

Importantly, no new entrants to limited guardianship will be permitted as 
this system is purely transitional for those currently under plenary guardianship. 
Limited guardianship did not exist prior to the new Bill. Individuals under 
limited guardianship will be supported to develop skills to enable them to 
transition out of limited guardianship into more progressive supported decision-
making arrangements.69 The 2011 Bill envisages that all those currently not 
under plenary guardianship (i.e., new entrants to the system) will be provided 
with supported decision-making options instead of being placed into limited 
guardianship.70 The Bill also provides for a review of limited guardianship71 by 
the appropriate authorities designated by the government to establish whether 
this new system is effective in assisting “such persons with disabilities in 
establishing suitable support arrangements to exercise their legal capacity” and 
thus enabling them to transition out of limited guardianship.72 

D. Summarizing the Legal Capacity Reform Processes 

These law reform processes and others developing throughout the world, 
including pilots of supported decision-making models,73 indicate positive steps 
 

 67.  Committee appointed by the Ministry of Social Justice and Empowerment, Government 
of India, The Rights of Persons with Disabilities Bill 2011, § 19(1) (Centre for Disability Studies, 
NALSAR University of Law, Hyderabad) (June 30, 2011), http://socialjustice.nic.in/pdf/report-
pwd.pdf [hereinafter The Rights of Persons with Disabilities Bill]. 
 68.  Id. at § 19(3). 
 69.  The Rights of Persons with Disabilities Bill 2011 mandates state authorities to provide 
assistance to persons who have exited plenary guardianship to move to support arrangements other 
than limited guardianship. Id. § 20(1)(b). Draft amendments would grant funding for programs to 
train limited guardians on informed consent and arriving at decisions in accordance with the will and 
preference of the individual. Draft National Trust Act Amendments 2011, supra note 66, at Ch. IV,  
§ 11(2)(e)(ii- iii). 
 70.  The Rights of Persons with Disabilities Bill 2011 mandates state authorities to “establish 
or designate one or more authorities to mobilize the community and create social networks to 
support persons with disabilities in the exercise of their legal capacity.”  The Rights of Persons with 
Disabilities Bill 2011, supra note 67, at § 20(1). This Bill eliminates plenary guardianship by stating 
that “any act, order or proceedings which has the effect of denying the legal capacity of a person 
with disability in any matter or which questions the legal capacity of a person with disability on the 
grounds of disability shall be void.” Id. 
 71.  Id. at § 20(1)(c). 
 72.  Id. at § 9(2)(ii). 
 73.  MARGARET WALLACE, OFFICE OF THE PUBLIC ADVOCATE (SOUTH AUSTRALIA), 
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toward the replacement of substitute decision-making regimes with the support 
model of legal capacity. However, it should be acknowledged that none of these 
examples represent a flawless reform process, and that in each case certain 
political compromises may be made, for example, in terms of the scope of the 
legislative reform. Legal capacity is a fundamental issue at the core of our legal 
frameworks, and, consequently, legal capacity reform will have a knock-on 
effect on many areas of law (family law, inheritance and property law, marriage, 
consent to sex, and consent to medical treatment to name just a few). While 
acknowledging the limitations of any law reform process, the above examples 
demonstrate that law reform plays a vital role in ensuring the principles of 
Article 12 are enshrined in domestic legal frameworks. These examples also 
point toward changes in the ways in which people with disabilities interact with 
the law and receive support to exercise their legal capacity. 

IV. 
LEGAL CAPACITY REFORM AND THE COURTS 

Both legislative reform and strategic litigation can play a role in securing 
the rights in Article 12. Legislative reform is particularly critical for the right to 
support in exercising legal capacity. The positive obligations that the right 
carries make it difficult to imagine how supported decision-making could be 
implemented and formally recognized without statutory language. It is 
absolutely critical that legislative safeguards are in place to ensure that supports 
to exercise legal capacity respect the “rights, will and preferences” of the 
individuals using the support.74 It is equally important to abolish substituted 
decision-making laws and discriminatory denials of legal capacity. 

Particularly in common law jurisdictions, the precedential power of case 
law can also effectively chip away at the substituted decision-making edifice.75 
Strategic litigation may be powerful for establishing negative obligations on 
states, such as the duty to refrain from discriminatory denials of the right to legal 
capacity. Such litigation has already proven influential for the duty to refrain 
from certain interferences with the correlating rights to a fair trial,76 private 

 
EVALUATION OF THE SUPPORTED DECISION-MAKING PROJECT, (MUIRGEN NOMINEES PTY LTD., 
2012), http://www.opa.sa.gov.au/resources/supported_decision_making (then follow “Final 
independent evaluation” hyperlink). 
 74.  Draft General Comment on Article 12: Advance Unedited Version, Committee on the 
Rights of Persons with Disabilities, 10th Sess., (Sept. 2-13, 2013) at 12(4). 
 75.  For a discussion of progressing legal capacity law through litigation see Oliver Lewis, 
Advancing Legal Capacity Jurisprudence, 6 EUR. HUM. RTS. L. REV. 700, 700-14 (2011). 
 76. See, e.g., Winterwerp v. The Netherlands, 2 Eur. Ct. H.R. Rep. 387 (1979); Ashingdane v. 
United Kingdom, 7 Eur. Ct. H.R. Rep. 528 (1985) (dissent); Shtukaturov v. Russia, Appl. No. 
44009/05, Mar. 27, 2008, http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-85611; 
Salontaji-Drobnjak v. Serbia, Appl. No. 36500/05, Oct. 13, 2009, 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-94985; Stanev v. Bulgaria, 2012-I Eur. 
Ct. H.R. 46; D.D. v. Lithuania, Appl. No. 13469/06, Feb. 14, 2012, 
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life,77 and liberty.78 However, strategic litigation also has the potential to be a 
tool for the recognition of positive obligations, such as the right to supports to 
exercise legal capacity. 

We have not yet seen the full application of Article 12 in a judicial 
decision. However, the importance of the rights and obligations in Article 12 of 
the CRPD is permeating the minds of the judiciary in domestic courts of first 
instance,79 as well as in regional human rights courts.80 Courts at many different 
levels and jurisdictions are actively challenging the antiquated regimes of 
substituted decision-making and discriminatory legal capacity denial. Two 
notable examples are the groundbreaking decision by the New York County 
Surrogate’s Court in 2012,81 and the ever-expanding body of cases at the 
European Court of Human Rights (ECtHR).82 

In Matter of Dameris L.,83 the New York County Surrogate’s Court 
interpreted New York law to essentially include a right to supported decision-
making.84 Building on prior decisions,85 the court used the CRPD as a lens 
through which to analyze Article 17A of the New York Surrogate’s Court 
Procedure Act (SCPA). Article 17A is inconsistent with Article 12 CRPD in a 
variety of ways. It allows for the denial of legal capacity and the imposition of a 
guardian based on the discriminatory basis of the existence of disability.86 
Moreover, it provides very few due process protections and does not include any 
language on support.87 Although the scope of Dameris L. does not allow for a 

 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-109091D; Kędzior v Poland, Appl. No. 
45026/07, Oct. 16, 2012, http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-113722; 
Sýkora v. Czech Republic, Appl. No. 23419/07, Nov. 22, 2012, 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-114658; Lashin v. Russia, Appl. No. 
33117/02, Jan. 22, 2013, http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-116020; 
Mihailovs v. Latvia, Appl. No. 35939/10, Jan. 22, 2013, 
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-116075. 
 77.  See, e.g., Lashin, supra  note 76, at ¶ 77; Matter v. Slovakia, 1999 Eur. Ct. H.R. 38, ¶ 68, 
Jul. 5, 2009, http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-58266; Shtukaturov,  supra 
note 76, at ¶ 83. 
 78.  See, e.g., Shtukaturov, supra note 76, at ¶108; Stanev, supra note 76, at ¶ 132. 
 79.  For example, In re Guardianship of Dameris L., 38 Misc. 3d 570 (N.Y. Sur. Ct. 2012). 
 80.  Such as the European Court of Human Rights. See supra notes 76-78.  
 81.  In re Guardianship of Dameris L., 38 Misc. 3d 570 (N.Y. Sur. Ct. 2012). 
 82.  See, e.g., Stanev, supra note 76, at 46. 
 83.  Dameris, 38 Misc. 3d at 570. 
 84.  Id. at 576. The presiding judge in the case has recently written on the rights in the CRPD. 
See Kristin Booth Glen, Changing Paradigms: Mental Capacity, Legal Capacity, Guardianship and 
Beyond, 44 COLUM. HUM. RTS L. REV. 93 (2012). 
 85.  In re Guardianship of Mark C.H., 28 Misc. 3d 765 (N.Y. Sur. Ct. 2010); In re 
Guardianship of John J.H., 27 Misc. 3d 705 (N.Y. Sur. Ct. 2010); In re Guardianship of Chaim A.K. 
28 Misc. 3d 837 (2009). 
 86.  See N.Y. SURR. CT. PROC. ACT LAW § 1750 (McKinney through L.2013, chapt. 1-340). 
 87.  See generally id. 
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holistic examination of the human rights violations under 17A, the court was 
able to succinctly acknowledge the suspect nature of the legislation. 

In the case, Dameris, a twenty-nine-year-old woman, had previously 
consented to being placed under the co-guardianship of her mother and husband. 
Dameris could take care of many of her daily needs, but the court found that she 
needed assistance with financial and medical affairs. Through the help of social 
services, family, and neighbors, Dameris and her family created a stable home 
and supportive environment for Dameris and her decision-making. It is 
significant that the court was involved in this case for three years, from the time 
that Dameris’ mother first petitioned the court for guardianship in 2009. 
Although the law did not require it, in accordance with the principles of Article 
12, the court sought Dameris’ consent for her placement under guardianship. 
The court also encouraged the development of a support network for Dameris 
and her family. Additionally, the court appointed several monitors for the 
progress of the family and provided the family with translation services for 
interactions with the court because the family is primarily Spanish speaking. The 
court ultimately found in Dameris L. that Dameris was no longer in need of the 
guardianship, which it terminated.88 

This case demonstrates the power of courts to promote human rights norms 
in rulings, even in the United States, which has not ratified the CRPD and is 
generally resistant to embracing international human rights law within its 
borders.89 In a jurisdiction that is bound by the CRPD and is upholding a support 
paradigm compliant with Article 12, guardianship and other forms of substituted 
decision-making would not be available as in Dameris. Instead, legislation 
would empower the relevant court or tribunal to provide for supports for the 
exercise of legal capacity. The court or tribunal would also act as an oversight 
mechanism to safeguard individuals in supported decision-making and ensure 
that their will and preferences are fully respected. 

In a series of cases, the ECtHR has also been inching its way toward the 
protection of the rights enumerated in Article 12. The ECtHR’s task is to 
interpret the European Convention on Human Rights (ECHR),90 which is 
binding in all countries that are members of the Council of Europe.91 Not all of 
these countries have ratified the CRPD and the ECtHR is not bound by the 

 

 88.  Dameris, 38 Misc. 3d at 570. 
 89.  For a description of the US government’s disinterest in international human rights law and 
its efforts to weaken the force of international human rights law in the United States, see Jamie 
Mayerfeld, Playing by Our Own Rules: How U.S. Marginalization of International Human Rights 
Law Led to Torture, 20 HARV. HUM. RTS. J. 89, 94-96 (2007). 
 90.  Convention for the Protection of Human Rights and Fundamental Freedoms, as amended 
by Protocols 11 and 14, supplemented by Protocols 1, 4, 6, 7, 12 and 13, Nov. 4, 1950, Europ. T.S. 
No. 5, 213 U.N.T.S. 221 [hereinafter European Convention on Human Rights (ECHR)]; Convention 
for the Protection of Human Rights and Fundamental Freedoms Rome, 4.XI., § 2, art. 19-51 (1950). 
 91.  European Convention on Human Rights, supra note 90; Convention for the Protection 
of Human Rights and Fundamental Freedoms Rome, 4.XI., (1950) (preamble). 
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CRPD.92 While the ECHR does include a non-discrimination clause, it has no 
specific right to equal recognition before the law.93 However, the court has 
interpreted certain restrictions on legal capacity as interfering with rights to 
privacy and family life,94 liberty,95 and a fair trial.96 Although the ECtHR cases 
to date have been tinkering only around the edges of violations related to the 
right to legal capacity, the court appears to be slowly heading in the direction of 
Article 12 of the CRPD. The ECtHR has found an interference with the right to 
a fair trial where an individual does not have standing to engage the judicial 
system except through her appointed guardian.97 It has also found that a 
deprivation of legal capacity can amount to a violation of the right to private 
life.98 Finally, the ECtHR has held that the right to liberty is violated when an 
individual is stripped of her legal capacity and a guardian consents to her 
placement in an institution against her will.99 

These findings all describe positive steps in the journey toward the 
protection of the right to legal capacity and equality before the law, set forth in 
Article 12 of the CRPD. Unfortunately, the ECtHR has not yet interpreted the 
ECHR to include the right to legal capacity on an equal basis with others. One 
way the court could accomplish this, if a future case were to allow it, is through 
a finding that the denial of legal capacity to persons with disabilities is a 
violation of the right to freedom from discrimination.100 This could be a very 
powerful holding. In order to find a violation of the right to freedom from 
discrimination in the ECHR, the discrimination must occur in relation to the 
enjoyment of another ECHR right.101 The discrimination can be direct or 
indirect.102 In order for a state to justify the discrimination, it must show that 

 

 92.  The ECtHR is mandated to interpret only the ECHR.  It is not bound by the CRPD 
because the CRPD binds only states and regional bodies that have signed and ratified the CRPD. The 
monitoring body for the CRPD is the UN Committee on the Rights of Persons with Disabilities.  
 93.  European Convention on Human Rights, supra note 90, art. 14. 
 94.  Id. at art. 8. 
 95.  Id. at art. 5. 
 96.  Id. at art. 6. 
 97.  See, e.g., Winterwerp v. The Netherlands, 2 Eur. Ct. H.R. Rep. 387, ¶¶ 69-73 (1979); 
Shtukaturov v. Russia, Appl. No. 44009/05, ¶ 108 (Mar. 27, 2008); Salontaji-Drobnjak v. Serbia, 
Appl. No. 36500/05, ¶¶ 124-128, Oct. 13, 200; Stanev v. Bulgaria, 2012-I Eur. Ct. H.R. 46 ¶ 132; 
D.D. v. Lithuania, Appl. No. 13469/06, ¶¶ 101-27, Feb. 14, 2012; Kędzior v. Poland, Appl. No. 
45026/07, ¶¶ 80-91, Oct. 16, 2012; Sýkora v. Czech Republic, Appl. No. 23419/07, Nov. 22, 2012; 
Lashin v. Russia, Appl. No. 33117/02, ¶¶ 98-122, Jan. 22, 2013; Mihailovs v. Latvia, Appl. No. 
35939/10, ¶¶ 154-58, Jan. 22, 2013. 
 98.  Lashin, supra note 76, at ¶¶ 98-122; Shtukaturov, supra note 76, at ¶ 83. 
 99.  Shtukaturov, supra note 76, at ¶¶ 108-09; Stanev, supra note 76, at ¶ 132. 
 100.  European Convention on Human Rights, supra note 90, art. 14. 
 101.  Id. 
 102.  See, e.g., Thlimmenos v. Greece, 2000-IV Eur. Ct. H.R. 162, ¶ 44. 
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there is an “objective and reasonable” justification which pursues a legitimate 
purpose and satisfies the proportionality test.103 

A violation of the right to freedom from discrimination would, therefore, 
require a preliminary finding that the denial of legal capacity is itself a violation 
of ECHR rights—for example, the rights to privacy104 and liberty.105 It would 
then require a finding that people with disabilities are actually being 
discriminatorily denied legal capacity, thereby being discriminatorily denied 
their ECHR rights to privacy and liberty. Statistics on deprivations of legal 
capacity can often provide evidence for this claim, as they can clearly show that 
people with cognitive disabilities are disproportionately denied legal capacity.106 
Prima facie evidence would consist of any laws that are facially discriminatory 
and require a finding of cognitive disability before depriving legal capacity. 

The state may assert that there are objective and reasonable justifications to 
permit discriminatory denials of legal capacity of people with cognitive 
disabilities. For example, it may claim that denying legal capacity to persons 
with cognitive disabilities is justified in the interest of public safety, prevention 
of disorder or crime, or protection of health and morals. Evidence against these 
assertions is that legal capacity denials are profoundly marginalizing and create 
an underclass of individuals whose safety is jeopardized because they are left 
vulnerable to those controlling their legal capacity (guardians, conservators, 
institutions, and others) often without legal or other recourse.107 

In the alternative, the ECtHR may find that discriminatory legal capacity 
denials do pursue a legitimate aim but do not pass the proportionality test and 
are therefore not “objective and reasonable.”108 It should find that the aim is not 
“objective and reasonable” because the deprivation of legal capacity is a 
disproportionately harsh measure to achieve such an aim.109 Here, it should be 
emphasized that the right to legal capacity is an element of the right to equal 
recognition before the law, which is a civil right that is present in major human 
rights instruments.110 Therefore, the right to legal capacity should be of the 
 

 103.  See, e.g., James v. United Kingdom, 2 Eur. Ct. H.R. 98 (ser. A), ¶ 75 (1986). 
 104.  European Convention on Human Rights, supra note 90, art. 8. 
 105.  Id. at 5.  
 106.  See supra note 14.  
 107.  See Winick, supra note 31, at 6-42, 41-42. For information on guardianship abuse in the 
United States see U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-10-1046, GUARDIANSHIPS: CASES OF 
FINANCIAL EXPLOITATION, NEGLECT, AND ABUSE OF SENIORS (2010). 
 108.  See, e.g., James, ¶ 75. 
 109.  See, e.g., id. ¶ 50. 
 110.  The right to equal recognition before the law is enshrined in the International Covenant on 
Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171, art. 16, S. Exec. Doc. E, 95-2 (1978), S. 
Treaty Doc. 95-20, 6 I.L.M. 368 (1967). See also Universal Declaration of Human Rights, G.A. Res. 
217A (III), art. 16, U.N. Doc. A/810 at 71 (Dec. 10, 1948). The CRPD establishes the right to legal 
capacity on an equal basis with others as an element of the right to equal recognition before the law. 
Convention on the Rights of Persons with Disabilities, supra note 16, at art. 12(2). See Anna 
Arstein-Kerslake, A Call to Action: The Realisation of Equal Recognition Under the Law for People 
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utmost importance and denial should be strictly scrutinized. Evidence could also 
be provided showing that the provision of support is more effective in creating 
citizens who are active participants in society and are at a lower risk of being 
significantly dependent on others or on government benefits.111 

In order to fully protect the right to legal capacity, the finding of an ECHR 
violation must apply to denials of legal capacity that are discriminatory in either 
purpose or effect.112 It is not enough to only create facially neutral laws because 
they could have the effect of disproportionately denying legal capacity to people 
with cognitive disabilities. There is currently work being done by NGOs and 
academics to bring strategic cases before the ECtHR to encourage such a 
finding.113 

CONCLUSION 

The legal reforms underway throughout the world, in combination with 
strategic litigation related to the deprivation of legal capacity, demonstrate a 
growing trend in favor of the support model of legal capacity set out in Article 
12 of the CRPD. Research and pilot projects on supported decision-making have 
shown how the viability of the support model and its effectiveness in protecting 
human rights outweighs current approaches based on substitute decision-
making. This is due to the fact that the cornerstone of the support model is to 
enhance the autonomy of the person by respecting her will and preference. 

Naturally, a system that attempts to move away from the paternalistic 
approach of substitute decision-making to rebalance autonomy and protection 
entails certain risks. Some argue that the risks that flow from universal 
recognition of legal capacity are too great.114 However, we argue that the 
support model simply seeks to restore to people with cognitive disabilities the 
“dignity of risk,” which we are all afforded in our daily lives. Everyone deserves 
the right to make risky, bad, or unwise decisions, once he or she has been given 
the relevant information and offered the support needed to make a particular 
decision. It should also be noted that the support model of legal capacity will 
require safeguards to prevent the exploitation and abuse of individuals using 
supports. The key difference between safeguards in the support model and those 
 
with Disabilities in the EU, in 5 EUROPEAN YEARBOOK OF DISABILITY LAW (Gerard Quinn et al. 
eds.) (forthcoming 2014). 
 111.  Although very little research has been done in this area, the successful supported decision-
making pilot program in South Australia is evidence of this. See WALLACE, supra note 73. 
 112.  In Hugh Jordan v. United Kingdom, 2001 Eur. Ct. H.R. 327, the court found that “where a 
general policy or measure has disproportionately prejudicial effects on a particular group, it is not 
excluded that this may be considered as discriminatory, notwithstanding that it is not specifically 
aimed or directed at that group.” 
 113.  See, e.g., Campeanu v. Romania, Appl. No. 47848/08, Eur. Ct. H.R. (pending judgment) 
(lodged 2008); Radiukevičius v. Lithuania, Appl. No. 44376/06 (pending judgment) (lodged 2006). 
 114.  This is based on the authors’ experiences of engaging in legal capacity law reform around 
the globe.  
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which have existed in substitute decision-making regimes is that safeguards for 
support are based on the core principle of respect for the individual’s will and 
preferences, no matter what level of decision-making ability she holds. For 
example, in a support model there must be an adjudication mechanism for 
challenging support people if they fail to respect the will and preference of the 
individual. In contrast, adjudication in most current substituted decision-making 
regimes focuses on “protecting” the individual and discovering what is in her 
“best interest,” with little importance placed on her will and preference.115 As 
set out in Section II, the support model does not preclude emergency 
interventions in exceptional circumstances to preserve the life, immediate safety, 
or well-being of the individual. However, further research is needed to 
determine a coherent basis for such interventions with appropriate safeguards to 
protect against a return to substituted decision-making regimes based on an 
objective-best-interests approach. 

In order for the support paradigm of legal capacity to take root in legal 
systems universally, wider reform beyond the abolition of adult guardianship is 
required. This includes reform of criminal law (especially related to mens rea 
and consent), medical treatment, mental health law, and property law. However, 
a detailed consideration of these areas for reform is beyond the scope of this 
Article. Therefore, the arguments we present in favor of a support model of legal 
capacity are intended as a starting point for future research. The support model 
is possible and feasible and should be used as a framework for further 
discussions on legal capacity law reform. 

 

 115.  This can be seen in case law from the England and Wales Court of Protection. See, e.g., 
Re E (Medical Treatment: Anorexia), [2012] EWHC 1639 (COP). 
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