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I.
INTRODUCTION 

1

Debates over the best way to identify human rights violations, assess
compliance with treaty obligations, and measure human rights progress over
time have preoccupied scholars and practitioners for many years. These debates
have been especially pressing in the field of economic, social, and cultural
rights, where the need for new methodologies has been felt most urgently.
Quantitative data has been forwarded as a central tool in the drive for better
methods of assessment, monitoring, and advocacy. Among quantitative tools,
human rights indicators have been identified as especially powerful. Rights
indicators, "piece[s] of information used in measuring the extent to which a
legal right is being fulfilled or enjoyed in a given situation," 2 are understood to

1. This title is adapted from THEODORE M. PORTER, TRUST IN NUMBERS: THE PURSUIT OF
OBJECTIVITY IN SCIENCE AND PUBLIC LIFE (1995). Each of the authors has been, in various
capacities, involved in projects to help develop and/or analyze such indicators. As a cultural
anthropologist (Rosga) and human rights legal scholar (Satterthwaite) respectively, we drafted this
Article as a way of thinking through the interdisciplinary functions of human rights indicators, as
they seemed to embody an especially powerful intersection of law and social science. Rosga spent
2002 in Bosnia-Herzegovina conducting ethnographic fieldwork on democratic police reform
initiatives. While in residence, she also provided consultation to the U.N. Office of the High
Commissioner for Human Rights (OHCHR) on human rights indicators for use in a nationwide
"Municipal Assessment Project" and to UNICEF on social science methodologies relevant to the
assessment of the nature and extent of child trafficking. More recently, she facilitated a meeting for
OHCHR on the development of indicators for monitoring/assessing human trafficking in Europe.
Satterthwaite served as a consultant to the Human Rights Section of UNIFEM during 2002-2003,
where she helped to develop a methodology and set of CEDAW indicators for use in Central and
Eastern Europe. She was also an invited expert at the December 2006 Experts Meeting on Human
Rights Indicators hosted by the U.N. Office of the High Commissioner for Human Rights in Geneva.

2. Maria Green, "hat We Talk About When We Talk About Indicators: Current Approaches
to Human Rights Measurement, 23 HuM. RTS. Q. 1062, 1065 (2001). Paul Hunt, former U.N.
Special Rapporteur on the Right to Health, has offered the following definition: "...a human rights
indicator derives from, reflects and is designed to monitor realization or otherwise of a specific
human rights norm, usually with a view to holding a duty-bearer to account." Paul Hunt, WHO
Workshop on Indicators for the Right to Health, A Background Note (2003), available at
http://www.jus.uio.no/forskning/grupper/humrdev/indicators.html.

[Vol. 27:2
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THE TRUST IN INDICATORS

have a variety of advantages: they render complex data simple and easy to
understand; they can be designed to demonstrate compliance with obligations,
fulfillment of rights, and government efforts toward these goals; and they are
capable of capturing progress over time and across countries. 3 Since they are
perceived to be an especially powerful intersection of law and social science, it
is not surprising that NGOs, inter-governmental bodies, and governments have
all begun to develop human rights indicators. 4 Indeed, it is fair to say that there
is an emerging market in human rights indicators.

As an especially powerful intersection of law and social science, human
rights indicators require the identification, creation, collection, analysis, and
dissemination of quantitative data. They are used to accomplish many, often
contradictory, ends. They take their place among many manifestations of what
scholars have identified as an exponential growth of global governance
projects. 5 As such, they are situated at the nexus of international human rights
law, demographic and other quantitative social science methodologies, multiple
administrative and regulatory apparatuses, global, regional and local advocacy
projects, and the transnational spread of technocracies and expert knowledges
mobilized in the service of "standardization." 6

3. For a discussion of the advantages of human rights indicators for treaty bodies, States, and
advocacy organizations, see Judith V. Welling, International Indicators and Economic, Social, and
Cultural Rights, 30 HUM. RTS. Q. 933, 940-47 (2008).

4. In the last several years, a wide variety of international organizations, including the U.N.
Development Fund for Women (UNIFEM), the United Nations Children's Fund (UNICEF), as well
as the Office of the High Commissioner for Human Rights and several U.N. Special Rapporteurs,
have undertaken human rights indicators projects. At the regional level, the Inter-American
Commission on Human Rights has developed guidelines for the use of indicators in monitoring
economic and social rights. International NGOs including the Centre on Housing Rights and
Evictions (COHR-E) and the American Association for the Advancement of Science (AAAS) have
embarked on the creation of their own human rights indicators. Finally, national and regional human
rights institutions such as the Danish Institute for Human Rights, the German Institute for Human
Rights, and the Inter-American Commission on Human Rights have begun work on human rights
indicators. For a discussion of numerous human rights indicators initiatives, see Rajeev Malhotra &
Nicolas Fasel, Quantitative Human Rights Indicators: A Survey of Major Initiatives (Mar. 3, 2005)
(unpublished draft), available at http://www.jus.uio.no/forskning/grupper/humrdev/indicators.html.
See also Welling, supra note 3 at 936-40 (discussing recent initiatives to create international human
rights compliance indicators).

5. See Sally Engle Merry, Measuring the World: Indicators, Human Rights, and Global

Governance (July 17, 2008) (unpublished manuscript, on file with authors). For a discussion of
global governmentality, see, for example, James Ferguson & Akhil Gupta, Spatializing States:
Toward an Ethnography of Neoliberal Governmentality, 29 AM. ETHNOL. 981 (2002); David
Kennedy, Challenging Expert Rule: The Politics of Global Governance, 27 SYDNEY L. REV. 5
(2005); Tania Murray Li, Beyond "the State" and Failed Schemes, 107 AM. ANTHiROPOL. 383
(2005); Nikolas Rose & Peter Miller, Political Power Beyond the State: Problematics of
Government, 43 BRIT. J. SOC. 173 (1992).

6. See, e.g., Winton Higgins & Kristina Tamm Hallstrfm, Standardization, Globalization,
and Rationalities of Government, 14 ORGANIZATION 685 (2007); Suzan lcan & Lynne Phillips,
Making Food Count: Expert Knowledge and Global Technologies of Government, 40 CAN. REV.
Soc. & ANTHROPOL. 441 (2003).

2009]
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As early as the 1980s, assessments of the role of statistics in measuring
human rights contained variously embedded discussions of indicators, including
critical assessments of their use. 7 In spite of early warnings about problems
with indicators, 8 a convergence of social, political, and economic forces and
their accompanying epistemological shifts has, if anything, dramatically
increased the power of indicators without accompanying attention to their
limitations. This power fuels the growing demand for indicators that has arisen
from the perceived need within international human rights circles for better tools
to hold governments to account for their human rights obligations and from the
replication of verification and monitoring techniques used in a wide variety of
business, non-profit, and governmental management contexts. 9  In 1994,
economic analyst Michael Power identified what he called an "audit explosion,"
which he described as having "roots in a programmatic restructuring of
organizational life and a new 'rationality of goverance."' 10  For Power, the
audit, with its financial accounting origins, exemplifies both literally and
metaphorically a number of monitoring and control practices characteristic of
late modem social organization such as inspections, assessments, and other
evaluative technologies.

Audit has become a benchmark for securing the legitimacy of organizational
action in which auditable standards of performance have been created not merely
to provide for substantive internal improvements to the quality of service but to
make these improvements externally verifiable via acts of certification. I1

Increasing demands for "indicators" are thus inextricable from the
privileging of abstract, quantifiable, and putatively transferable data bits. As
such, indicators partake of both the strengths and weaknesses of auditing
practices. This Article is our effort to distill some of those strengths and
weaknesses, through a careful examination of the turn toward indicators in the
human rights context, a consideration of insights from science studies scholars,
and an assessment of the current state of play. Without arguing whether
indicators are inherently good or bad, we suggest that those caught up in the
rush to create and apply indicators within the field of human rights would do
well to recognize the ways in which the demand for indicators is inextricable
from a widespread turn to "accounting culture" in which tests of measurability
often prevail over accurate and contextually sensitive assessments of substance
or actions.

Human rights indicators are being deployed to achieve three predominant
goals:

7. See infra Section II for a partial account of this history.
8. See especially Russel Barsh, Measuring Human Rights: Problems of Methodology and

Purpose, 15 HUM. RTS. Q. 87 (1993).

9. Id. at 90-92.
10. MICHAEL POWER, THE AUDIT SOCIETY: RITUALS OF VERIFICATION 10 (1997) (quoting

Rose & Miller, supra note 5).
11. ld.at 10-11.

[Vol. 27:2
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1. To monitor compliance with, and fulfillment 12 of, human rights
commitments. 

13

2. To measure the progress of human development in human rights
terms. For instance, the Office of the High Commissioner for
Human Rights has developed "a list of simple development
indicators, designed to measure 'what is', on a right-by-right
basis." 

14

3. To measure the impact/success of particular rights-based
development programming. Many U.N. agencies, for example,
have begun to use socioeconomic data disaggregated to highlight
gender, race, and other axes of discrimination to measure the
impact of their programming on specific beneficiary
populations. 15

This Article restricts its analysis to the first of these categories-what we
will call compliance indicators. However, it is likely that a number of points
apply across all three categories.

This Article closely examines the use of indicators by U.N. bodies charged
with monitoring State compliance with human rights treaties, including the
treaty bodies and the U.N. Office of the High Commissioner for Human Rights.
The focus is on these actors because, in the now booming market of indicators
projects, these bodies retain a privileged position under international law. The
U.N. treaty bodies-created and vested with specified powers by the States that
have ratified the relevant treaties-have a special, legally-defined relationship to
States: they are authorized to review and assess State compliance with human
rights treaties. 16 Because of these legally-defined relationships, an examination

12. Sakiko Fukuda-Parr, Terra Lawson-Remer, and Susan Randolph propose a new Index of
Economic and Social Rights Fulfillment that "evaluates and compares countries on their fulfillment
of Economic and Social Rights obligations." While the index is based on State obligations to
respect, protect, and fulfill human rights obligations, it is not aimed at assessing compliance as a
legal matter, thus distinguishing it from the indicators projects discussed in this Article. See Sakiko
Fukuda-Parr, Terra Lawson-Remer & Susan Randolph, Measuring the Progressive Realization of
Human Rights Obligations: An Index of Economic and Social Rights Fulfillment I (U Conn., Econ.
Rights Working Papers, Paper No, 8, 2008).

13. See, e.g., Green, supra note 2.

14. Craig G. Mokhiber, Toward a Measure of Dignity: Indicators for Rights-Based
Development, 18 STAT. J. U.N. ECON. COMM'N FOR EUR. 155, 157 n.18 (2001). For a discussion of
the differences between human rights indicators and rights-based development indicators, see U.N.
Dev. Program [UNDP], Using Indicators for Human Rights Accountability, in HUMAN
DEVELOPMENT REPORT 2000: HUMAN RIGHTS AND HUMAN DEVELOPMENT 89 (2000). See also
Welling, supra note 3, at 949.

15. UNICEF, for example, had begun to use such indicators as net school enrollment ratios
disaggregated by gender and dropout rates by grade, gender and age, to measure the impact of their
programming to improve girls' education in various countries. See UNICEF, Girls' Education: A
Framework for Action 7 (2000).

16. Further, while non-State actors such as corporations have broad-ranging impacts on human
rights and may be seen to assume certain human rights obligations, the State remains the primary

2009]
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of how the treaty bodies-assisted by an expert institution charged with
supporting the treaty bodies, the U.N. Office of the High Commissioner for
Human Rights-have begun to use indicators in their monitoring of State
compliance, brings certain crucial issues into focus. Specifically, a close
examination of the work of these U.N. bodies demonstrates that they are
attempting to use human rights indicators to hold States to account in a context
where their authority is constantly challenged by national governments.

This Article places these efforts to create human rights indicators in
conversation with scholarship on audit and standardization from the social
sciences. We conclude that while there are very real drawbacks involved in the
indicators project, debates about indicators may provide advocates with new
opportunities to use the language of science and objectivity as a powerful tool to
hold governments to account. However, because human rights compliance
indicators threaten to close space for democratic accountability and purport to
turn an exercise of judgment into one of technical measurement, advocates of
human rights should to remain vigilant to effects of the elisions at work in the
indicators project. The conundrum of democratic accountability and the failure
to clearly locate responsibility for judgment in international human rights
assessment exercises are not products of the tools chosen to carry out those
exercises, but are instead structural problems, foundational to international
human rights law as it exists today. Thus, some of the core problems we argue
are inherent in the indicators project would still be present even if quantitative
indicators were banished from human rights assessment projects. Nonetheless,
the use of quantitative indicators tends to disguise those problems as technical
ones of measurement and data availability.

The Article unfolds as follows: in Section II, we explore some of the
conditions leading to the increasing reliance on indicators for monitoring the
fulfillment and/or enjoyment of international human rights, especially economic
and social rights. Using the example of the International Covenant on
Economic, Social and Cultural Rights (ICESCR), we consider the way in which
that treaty's monitoring committee has shifted from attempting to create and
directly apply indicators in the measurement of compliance with treaty
obligations to calling on States to identify and implement their own indicators.
In Section III, we discuss several of the problems integral to the use of
indicators in human rights contexts and what those difficulties have in common
with the wider turn to auditing practices in management and control contexts. In
Section IV, we examine the ongoing efforts of the human rights treaty bodies
and the U.N. Office of the High Commissioner for Human Rights to create
international indicators applicable to all States, and we assess that effort in light
of the problems discussed in Section III, as well as considering issues of
authority and judgment in human rights law. Section V considers human rights

guarantor and thus directly accountable under international human rights law. This Article therefore
focuses on indicators projects aimed at holding States to account.

[Vol. 27:2
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indicators as a technology of global governance, warning that-if not carefully
designed to do otherwise-human rights compliance indicators have a tendency
to close off spaces for participation and democratic contestation.

II.
INDICATING LACK OF TRUST: THE EVOLVING APPROACH TO

HUMAN RIGHTS INDICATORS

The crucial point is that faith in the objectivity of quantitative methods is not
quite the same thing as acceptance of the validity of their conclusions. The
"objectivity" of quantitative policy studies has more to do with their fairness
and impartiality than with their truth.

Theodore M. Porter 1
7

A sense of the history surrounding the use of compliance indicators in the
human rights context may be helpful. This Section will consider some of that
history, examining the overdue emphasis on economic, social and cultural
rights; the quest to hold States accountable for a set of rights that at first
appeared indeterminate; and the ultimate articulation of the role of international
scrutiny as one of assessing the State's own monitoring. In requesting States
Parties to create their own indicators and assigning itself the task of reviewing
these indicators, the U.N. Committee on Economic, Social and Cultural Rights
(CESCR) relies upon well-trod assumptions about how to ensure impartiality in
conditions of mutual mistrust. We will suggest that this turn to monitoring of
monitoring, or "control of control," replaces-at least in part-the Committee's
task of assessing the fulfillment or enjoyment of substantive rights with an
auditing role.

A. The Overdue Emphasis on Economic, Social and Cultural Rights

It is almost a clich6 now to say that economic, social and cultural rights
(ESC rights) were ignored by the international community, and by the human
rights world, for too long. But in 1993, when the international community
gathered for the World Conference on Human Rights in Vienna, the point still
had to be made forcefully. In a speech to the World Conference, a spokesperson
for the CESCR summarized the situation this way:

The shocking reality ... is that States and the international community as a whole
continue to tolerate all too often breaches of economic, social and cultural rights
which, if they occurred in relation to civil and political rights, would provoke
expressions of horror and outrage and would lead to concerted calls for
immediate remedial action....

17. Theodore M. Porter, Objectivity as Standardization: The Rhetoric of Impersonality in
Measurement, Statistics, and Cost-Benefit Analysis, in RETHINKING OBJECTIVITY 197, 207 (Allan
Megill ed., 1994).

2009]
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The fact that one fifth of the world's population is afflicted by poverty, hunger,
disease, illiteracy and insecurity is sufficient grounds for concluding that the
economic, social and cultural rights of those persons are being denied on a
massive scale. Yet there continue to be staunch human rights proponents-
individuals, groups, and Governments-who completely exclude these
phenomena from their concerns. 18

The response to this kind of critique-the adoption in Vienna of language
in the Declaration and Programme of Action that explicitly recognized and
emphasized the universality, indivisibility and interdependence of all human
rights-should not have been revolutionary. 19 Indeed, from the inception of the
modem human rights system (about the time of the adoption of the Universal
Declaration of Human Rights (UDHR) in 1948,20 to take an unsatisfactory but
not altogether arbitrary moment), ESC rights lived alongside civil and political
rights.2 1 The UDHR includes both types of rights, and the U.N. system could
have developed equally robust treaties, monitoring systems, and assistance in
implementation for the two categories. Instead, the idea of human rights was
held captive to the Cold War and to colonial, and then postcolonial,
factionalism. 22 Two treaties instead of one were created to implement the
UDHR 2 3 ; the international community took civil and political rights far more

18. U.N. Comm. on Econ. Soc. & Cultural Rts. [CESCR], Statement to the World Conference
on Human Rights on Behalf of the Committee on Economic, Social and Cultural Rights, 5, 8,
Annex No. IIl, U.N. Doc. E/1993/22 (1993).

19. Article 5 of the Declaration and Programme of Action reads: "All human rights are
universal, indivisible and interdependent and interrelated. The international community must treat
human rights globally in a fair and equal manner, on the same footing, and with the same emphasis."
World Conference on Human Rights, June 14-25, 1993, Vienna Declaration and Programme of
Action, 1(5), U.N. Doc. A/CONF.157/23 (July 12, 1993) [hereinafter Vienna Declaration].

20. Universal Declaration of Human Rights, G.A. Res. 217A, U.N. GAOR, 3d Sess., 1st plen.
mtg. at 71, U.N. Doc. A/810 (Dec. 12, 1948), reprinted in 43 AM. J. INT'L L. 127 (Supp. 1949).

21. See articles 3 and 4 (the right to life, liberty and the security of person, and the right to be
free of slavery) and articles 22 and 25 (the right to social security, and the right to an adequate
standard of living) for examples.

22. For a discussion of these issues, see HENRY J. STEINER, PHILIP ALSTON & RYAN
GOODMAN, INTERNATIONAL HUMAN RIGHTS IN CONTEXT: LAW, POLITICS, MORALS 263-80 (3d ed.
2008). See also MATTHEW CRAVEN, THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND
CULTURAL RIGHTS: A PERSPECTIVE ON ITS DEVELOPMENT 7-16 (1995).

23. These are, of course, the International Covenant on Economic, Social and Cultural Rights,
adopted Dec. 16, 1966, 993 U.N.T.S. 3 [hereinafter ICESCR] (entered into force Jan. 3, 1976), and
the International Covenant on Civil and Political Rights, adopted Dec. 16, 1966, 999 U.N.T.S. 171
[hereinafter ICCPR] (entered into force Mar. 23, 1976). The creation of two treaties-one
concerning civil and political rights, and one on ESC rights-was a product of politics much more
than an outgrowth of any specific understanding of human rights. Indeed, as Craig Scott notes, the
UDHR had seamlessly included both categories of rights. See Craig Scott, Reaching Beyond
(Without Abandoning) the Category of "Economic, Social and Cultural Rights, " 21 HuM. RTS. Q.
633, 633 (1999) ("One of the dominant normative features of the Universal Declaration of Human
Rights (UDHR) is the relatively integrated translation of the aspiration to protect human dignity into
the enumeration of fundamental human rights. The bifurcation of what is now thought of as the two
grand categories of human rights (so-called 'civil and political rights' and 'economic and social
rights') had yet to occur at the time of the UDHR's adoption. These categories were progeny of the

[Vol. 27:2
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seriously on the whole than ESC rights 24 ; and theoretical arguments about the
nature of the different categories, and the priority that should be accorded to
each, proliferated. 25  On the whole, ESC rights suffered a long-term
marginalization, characterized by the late creation of a treaty-monitoring body
for the ICESCR, 26 general assumptions that ESC rights were either non-
justiciable or merely aspirational or both, 27 and by a lack of infrastructure for
their advancement in the form of NGOs, professional experts, and legal
norms. 28 In this context, the Vienna Declaration's assertion of the indivisibility,
universality, and interdependence of all human rights brought the struggle for
ESC rights one large step forward.29

Of course, in many ways, that giant step embodied a recognition of some

developments that had already taken place. The CESCR, established in the mid-

1980s, had developed strong, professional working methods by 1993, including
the adoption of concluding observations 30 and the promulgation of a number of

substantively rigorous General Comments.31 A group of eminent scholars and

UDHR, later created through two instruments: the International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights
(ICESCR).") (citations omitted).

24. For a discussion of these issues, see STEINER, ALSTON & GOODMAN, supra note 22. See
also Rhoda Howard, The Full-Belly Thesis: Should Economic Rights Take Priority over Civil and
Political Rights? Evidence from Sub-Saharan Africa, 5 HUM. RTS. Q. 467 (1987).

25. For a discussion of these issues, see STEINER, ALSTON & GOODMAN, supra note 22.

26. Unlike the other major human rights treaties, the ICESCR did not include provision for a
treaty monitoring body. As the U.N. Office of the High Commissioner for Human Rights explains,
"Unlike the five other human rights treaty bodies, the [U.N.] Committee on Economic, Social and
Cultural Rights was not established by its corresponding instrument. Rather, the Economic and
Social Council (ECOSOC) created the Committee, following the less than ideal performance of two
previous bodies entrusted with monitoring the Covenant. The Committee was established in 1985,
met for the first time in 1987 and ... [now] convenes twice a year..." OHCHR, Fact Sheet No.16
(Rev. 1), The Committee on Economic, Social and Cultural Rights (July 1991), available at
http://www.unhchr.ch/html/menu6/2/fsl 6.

27. See CRAVEN, supra note 22.

28. See Scott Leckie, Another Step Towards Indivisibility: Identifying the Key Features of
Violations of Economic, Social and Cultural Rights, 20 HUM. RTS. Q. 81, 81-82 (1998) (noting that
"[o]f all the domains where state and intergovernmental action on human rights have failed to
achieve anything more than modest success, the development of effective measures for the
prevention and remedying of violations of economic, social and cultural rights must surely classify
as one of the most glaring. Although the international community has consistently reiterated the
proposition that all human rights are intertwined within a coherent system of law, responses to
violations of economic, social and cultural rights-both procedural and substantive-have paled in
comparison to the seriousness accorded infringements of civil and political rights.").

29. Many others have emphasized that the rhetorical progress in the Vienna Declaration and
Program of Action was not matched by substantive advances within the document or programmatic
steps in the program of action. See Audrey R. Chapman, A "Violations Approach" to Monitoring
the International Covenant on Economic, Social and Cultural Rights, 18 HUM. RTS. Q. 23, 25 n.3
(1996).

30. For a discussion of the development of the CESCR's concluding observations, see
CRAVEN, supra note 22, at 87-89.

31. See, e.g., Office of the High Comm'r of Hum. Rts., CESCR General Comment No. 4, The
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practitioners had gathered in the Netherlands in 1987, developing the Limburg
Principles, a framework for understanding the nature and scope of the
obligations of States Parties to the ICESCR.32 And national judiciaries began to
interpret and thereby give content to ESC rights included in domestic
constitutions and legislation. 33  This work was important because, taken
together, it gave the lie to the idea that ESC rights were unwieldy, illegitimate,
or lacking content. Still, these developments were largely ignored by the
world's superpowers-and indeed, by various governments of all stripes-and
much remained to be done.34

Since Vienna, some major advances have taken place. The U.N.'s human
rights field offices, administered largely by the U.N. High Commissioner for
Human Rights, have begun to promote and monitor ESC rights. 35 The Limburg
Principles were supplemented by the Maastricht Guidelines, which entail a
conceptual framework for violations of ESC rights. 36 And the ICESCR has
moved to center stage, now recognized in the literature and in advocacy

Right to Adequate Housing, U.N. Doe. E/1992/23 (1991), reprinted in U.N. Secretariat, Compilation
of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, 22,
U.N. Doc. HRI/GEN/5/Rev.5 (Apr. 26, 2001); see also discussion infra note 135 and accompanying
text.

32. The Limburg Principles were developed by a group of experts gathered at the University
of Limburg in 1986 in an effort to define, under international law, the nature and scope of States
Parties' obligations under the ICESCR. The Limburg Principles assert, among other important
principles, that: some rights in the Covenant are immediately justiciable, while others become
justiciable over time; States Parties have an immediate obligation to take steps toward fulfilling the
rights under the Covenant; and progressive realization was not an excuse to deter indefinitely
measures aimed at fulfilling Covenant rights. See U.N. Hum. Rts. Comm'n., Note Verbale dated 5
December 1986 from the Permanent Mission of the Netherlands to the United Nations Office at
Geneva addressed to the Centre for Human Rights ("Limburg Principles"), Annex, U.N. Doc.
E/CN.4/1987/17 (Jan. 8, 1987) (submitting the Limburg Principles on the Implementation of the
International Covenant on Social, Economic and Cultural Rights).

33. For a discussion of the ways in which courts have played a role in enabling litigation for
ESC rights in specific contexts, see, for example, STEINER, ALSTON & GOODMAN, supra note 22, at
313-58; and Mario Gomez, Social Economic Rights and Human Rights Commissions, 17 HuM. RTS.
Q. 155, 155-57 (1995) (discussing ESC rights litigation under the Indian Constitution).

34. For a discussion of the "ambivalence" of the world's governments concerning ESC rights,
see STEINER, ALSTON & GOODMAN, supra note 22, at 263-64.

35. For example, the field office in Bosnia-Herzegovina has identified ESC rights as one of its
priority areas for action. See OHCHR - Bosnia and Herzegovina, Human Rights Field Presence in
Bosnia and Herzegovina, http://www.unhchr.ch/html/menu2/5/bosnia.htm (last visited Sept. 30,
2008).

36. The Maastricht Guidelines were developed ten years later in a similar fashion. Experts
gathered at the renamed Maastricht University and adopted a set of principles that were aimed at
"elaborat[ing] on the Limburg Principles as regards the nature and scope of violations of economic,
social and cultural rights and appropriate responses and remedies." The Guidelines include sections
addressing, inter alia: the obligations to respect, protect and fulfill; obligations of conduct and result;
minimum core obligations; and availability of resources. Maastricht Guidelines on Violations of
Economic, Social and Cultural Rights, Maastricht, January 22-26, 1997, wwwl.umn.edu/humanrts/
instree/Maastrichtguidelines.html.
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campaigns as equally important as the ICCPR.37 As practice scrambled to catch
up with rhetoric, the human rights community began searching for appropriate
tools and methodologies for the advancement of ESC rights.

There are a number of reasons why the tools and professional practices
developed to monitor and implement civil and political rights have proved in
some ways inadequate to the task of monitoring and implementing ESC rights.

Several of those reasons will be examined briefly here, including: the different
formulation of States' obligations and individuals' rights in the ESC context; the
qualification of States' duties according to the availability of resources; and the
fact that ESC rights have been perceived to be more indeterminate than civil and
political rights.

B. The Quest to Hold States Accountable: How to Identify an Individual's Rights
and Determine When a State Has Fulfilled its Obligations

Anyone reading the ICCPR and the ICESCR side by side will immediately
notice a significant difference in the way the rights of individuals are described.
Beyond the content of the rights themselves, the framing of the rights is quite
different. For example, article 7 of the ICCPR declares that "[n]o one shall be
subjected to torture or to cruel, inhuman or degrading treatment or punishment,"
while article 7 of the ICESCR reads "[t]he States Parties to the present Covenant
recognize the right of everyone to the enjoyment of just and favourable
conditions of work. . ." The difference in phraseology is instantly apparent: on
the one hand, "no one shall be subjected to" violations of their civil and political

rights, and on the other hand "States Parties recognize" certain ESC rights.
While this difference is striking, its significance is not inherently obvious. In
the early years of attention to ESC rights, however, the "States Parties
recognize" formula was characterized as "programmatic," or "aspirational,"
meaning that it did not directly create a right to which an individual could
unproblematically cling. 38  Instead, the phrase was seen as creating an

37. A review of the website of the Office of the U.N. High Commissioner for Human Rights
demonstrates the extensive resources available to those working on both categories of rights. See
Office of the High Commissioner for Human Rights / OHCHR Welcome Page, http://www.ohchr.
org (last visited Sept. 30, 2008). In recent years, there has been a proliferation of NGOs in both the
global North and the global South working on ESC rights. For a snapshot of some of these
organizations, see ESCR-Net: Our Members, http://www.escr-net.org/members/members_ list.htm
(last visited Sept. 30, 2008). ESCR-Net is itself a testament to the growth in this field: established
over the last several years, it describes itself as follows: "The International Network for Economic,
Social and Cultural Rights (ESCR-Net) is an emerging coalition of organizations and activists from
around the world dedicated to advancing economic, social and cultural rights. This website contains
four interactive, searchable databases (or directories) of organizations and individuals, projects and
activities, regional and domestic case law, and events." The project is funded by the Ford
Foundation and housed at the Center for Economic and Social Rights in Brooklyn, NY. Its inaugural
conference was held in Thailand in June 2003.

38. See Leckie, supra note 28; and STEINER, ALSTON & GOODMAN, supra note 22, for a
discussion of this line of thought.
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obligation on States Parties to construct programs, to design policies, or to set up
regulatory systems that would allow individuals to enjoy the full realization of
their rights. Such programs and policies would demonstrate that the State
"recognizes" the right. The enjoyment of the right was less important, it
seemed, than the fact that means had been identified to effect that enjoyment.

Rights theorists tended to construct a dichotomy in which civil and political
rights were perceived to be obligations of result, while ESC rights were
understood to be qualitatively different: obligations of conduct. 39 What kind of
program would States need to set up to demonstrate that they "recognize" the
right to just and favorable conditions of work, for example? Was there any
check on effectiveness, or a way to make sure individuals actually benefited
from such programs? To take the example of just and favorable working
conditions, could an advocate conclude from the fact that an individual worker
was unable to secure a living wage that she was suffering from a rights
violation?

Practitioners used to dealing with the seemingly clear rights of individuals
under the ICCPR were accustomed to asking questions about State actions that
appeared to flow directly from the right guaranteed. For instance, the right to be
free from torture implied the question, "Have individuals in a given state been
subjected to torture?" The answer to this question would almost always
determine whether a right had been violated or not: if there was a case of torture,
there was almost always a violation. 40 Conversely, the same form of question
seemed not to address crucial issues with respect to ESC rights: if a practitioner
asked whether people in a given State were working for a wage that would not
support a decent life, the answer to the question might-or might not-
determine whether there was a violation of the right. This was because a State,
for example, could be earnestly working to set up a minimum wage regime
while large numbers of individual workers still suffered. Such earnest and

39. For a discussion of obligations of conduct and obligations of result in the context of ESC
rights, see CRAVEN, supra note 22, at 107-09.

40. Of course this assumed simplicity was misleading. An answer to the question of whether
or not someone has been tortured will not necessarily answer the question of whether a State has
violated the Covenant. Usually, the answer to the question of State compliance will come through
the application of one of several standards that all require States to prevent, investigate, and punish
those who have committed torture; whether a specific State has violated the Covenant or not will be
determined based on its efforts to take these steps. In essence, then, the obligation not to torture
entails obligations of both conduct and result. Further, certain treaties, including the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted and
opened for signature Dec. 10, 1984, 23 I.L.M. 1027 [hereinafter CAT] (entered into force June 26,
1987), apply only to certain acts of torture: those carried out by or with the acquiescence of a State
official with specific enumerated aims. See id. art. I (qualifying the definition of torture with the
requirement that the acts must have been carried out "for such purposes as obtaining from him or a
third person information or a confession, punishing him for an act he or a third person has committed
or is suspected of having committed, or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind" and have been "inflicted by or at the instigation of or
with the consent or acquiescence of a public official or other person acting in an official capacity.").
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concrete steps by a State would suggest that the State was living up to its
obligation to "recognize" the right and thus was not violating the treaty. On the
other hand, the State could be turning a blind eye to the problem, taking no
action to improve workers' wages, a situation that would suggest the State was
not "recognizing" the rights of those under its jurisdiction, and thus presumably
was violating the Covenant.

Over the years, the differences between these categories of rights,4 1 and
between the thresholds of "violation" and "fulfillment" have diminished.42

Concepts, tools, and analytical frameworks developed in one realm have
migrated across regimes to apply in the other.4 3 A detailed examination of such

41. For example, consider the way in which even the obligations of "conduct" and obligations
of "result"--once thought to demonstrate the difference between ESC rights and civil and political
rights---came to be understood as implicated in both regimes. Compare, e.g., ECOSOC, CESCR,
The Nature of States Parties' Obligations, General Comment No. 3 (1990), reprinted in Compilation
of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies,
supra note 31, at 18 [hereinafter General Comment No. 3] (stressing that the Convention includes
obligations of conduct and result), with HRC, Article 6: The Right to Life, General Comment No. 6
(1982), reprinted in Compilation of General Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, supra note 31, at 114 (specifying obligations of result,-such as not
imposing the death penalty except as punishment for the "most serious crimes," as well as
obligations of conduct, including effective investigations into cases of missing and "disappeared"
persons and measures to reduce infant mortality). In the end, the difference is best understood as
one of emphasis rather than one of kind. The decline of the result/conduct bifurcation as an
explanatory tool has been echoed in the work of the International Law Commission as well. While
the distinction was included in the First Reading of the Draft Articles on State Responsibility, it was
rejected on the Second Reading in 1999 and omitted in the final version. See James Crawford,
Introduction to INT'L L. COMM'N, THE INTERNATIONAL LAW COMMISSION'S ARTICLES ON STATE
RESPONSIBILITY: INTRODUCTION, TEXT AND COMMENTARIES 1, 20-22 (2002); see also id. at 344
(distinction between obligations of conduct and result deleted but "indirectly reflected" in art. 12 and
its commentary).

42. There was once a debate in the literature about whether a "violations approach" was
appropriate to the ICESCR. Audrey Chapman, the main proponent of this approach, argued that the
CESCR should focus on identifying violations of the ICESCR, rather than attempting to assess
compliance with the treaty's norm of progressive implementation. See Chapman, supra note 29.
Distinctions between these two purported "approaches" have become less important over time,
though the CESCR does now clearly point out actions-or omissions-that would count as
violations under the Covenant in its General Comments. See, e.g., OHCHR, CESCR, Outline for
Drafting General Comments on Specific Rights of the ICESCR (1999), http://www.unhchr.ch/
html/menu2/6/cescmote.htm#outline (including "Violations" as one of the core elements of the
Committee's General Comments).

43. Perhaps the most striking example of this cross-fertilization comes in the "respect, protect,
fulfill" rubric introduced to the U.N. human rights world by G.J.H. van Hoof and based on the work
of Henry Shue. See G.J.H. van Hoof, The Legal Nature of Economic, Social and Cultural Rights: A
Rebuttal of Some Traditional Views, in THE RIGHT TO FOOD 97 (Philip Alston & Katarina
Tomasevski eds., 1984). Once thought to apply only to ESC rights, this framework is now invoked
by advocates, treaty bodies, and other human rights mechanisms to describe the duties of
governments for the whole spectrum of rights. See, e.g., Amnesty Int'l, Respect, Protect, Fulfill -
Women 's Human Rights: State Responsibility for Abuses by 'Non-State Actors', Al Index IOR
50/001/2000, Sept. 1, 2000 (advocacy document using, inter alia, the "respect, protect, fulfill" rubric
to describe the State's duties for abuses by non-State actors); HUMAN RIGHTS WATCH, TAINTED
HARVEST: CHILD LABOR AND OBSTACLES TO ORGANIZING ON ECUADOR'S BANANA PLANTATIONS
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migrations and cross-fertilization is beyond the scope of this Article; what is
significant here is that practitioners faced with the reality of doing ESC rights
work felt they needed new tools. Indicators were one of the tools to which they
turned, since they seemed to promise a way to monitor whether the State's
conduct resulted in the fulfillment of individual and group rights. 44

Ironically, at roughly the same time that ESC rights advocates began the
difficult task of articulating the connections between indicators and rights, social
scientists interested in applying statistical tools to civil and political rights
assumed that ESC advocates-unlike civil and political rights advocates-
already had the data they needed to assess the degree to which ESC rights were
being fulfilled. To these social scientists, practitioners studying ESC rights were
miles ahead, since they could presumably rely upon the widely available social
and economic indicators used by such international development organizations
as the U.N. Development Programme (UNDP) and the World Bank, as well as
the definitions and concepts used in those contexts. Goldstein posited that

The area of social and economic rights lends itself to much easier definition and
operationalization than the political, civil, and personal security rights area. Thus,
there is general agreement on the definition of terms such as infant mortality, life
expectancy, and caloric intake.45

Similarly, Richard Claude and Thomas Jabine asserted that
On the whole nations provide enough data of moderate to good quality on these
subjects so that anyone who wants to can determine how well the citizens of a
country are faring with respect to economic, social, and cultural rights included in
the Universal Declaration and, at least roughly, how they compare with people in
other countries. 46

5 (2002) (applying the "respect, protect, fulfill" framework to rights under the ICCPR); Comm. on
Elimination of Discrimination Against Women, Report of the Committee on the Elimination of
Discrimination Against Women, 2 0'h and 21

t 
Session, 3-7, U.N. Doc. A/54/38/Rev.1 (Jan. 1, 1999)

(describing States Parties' obligations to respect, protect, and fulfill women's right to health);
Special Rapporteur Jiri Dienstbier, Situation of Human Rights in the Former Yugoslavia: Report of
Jiri Dienstbier, Special Rapporteur of the Commission on Human Rights on the Situation of Human
Rights in Bosnia and Herzegovina, the Republic of Croatia and the Federal Republic of Yugoslavia,
U.N. Doc. E/CN.4/1999/42 (Jan. 20, 1999) (using the respect, protect, fulfill standard in relation to
human rights concerns in the former Yugoslavia); see also CRAVEN, supra note 22, at 109-14
(arguing that the rubric is applicable to civil and political rights as well as ESC rights), and Sandra
Fredman, The Structure of Positive Duties in HUMAN RIGHTS TRANSFORMED: POSITIVE RIGHTS AND
POSITIVE DUTIES 65-91 (2008).

44. In another incarnation of the cross-fertilization referred to above, indicators have migrated
back across the ESC boundary and are being developed to monitor certain civil and political rights as
well. See, e.g., UNIFEM South Asia Regional Office, CEDA W Indicators for South Asia: An
Initiative, (Aug. 2004), http://www.unifem.org.in/PDF/CEDAWIndicators.pdf (including indicators

concerning civil and political rights, such as the right to equal participation in political and public
life and the right to equal protection of the law); see also discussion infra Section IV.

45. Robert Justin Goldstein, The Limitations of Using Quantitative Data in Studying Human
Rights Abuses, in HUMAN RIGHTS AND STATISTICS: GETTING THE RECORD STRAIGHT 35, 40

(Thomas B. Jabine & Richard P. Claude eds., 1992).

46. Richard P. Claude & Thomas B. Jabine, Exploring Human Rights with Statistics, in
HUMAN RIGHTS AND STATISTICS: GETTING THE RECORD STRAIGHT, supra note 45, at 5, 13.
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Civil and political rights researchers were convinced that they needed what
they thought ESC advocates already had: measurement tools that would enable
cross-national comparisons. To achieve this, they sought to create single or
composite assessments of human rights performance: indicators, or sets of
indicators, that would measure the status of civil and political rights in a given
country. There were two especially well-known and controversial efforts. The
first was an annual report entitled Freedom in the World. Political Rights and
Civil Liberties, which was produced by the Washington-based non-
governmental organization Freedom House. This report used two variables
(called "political rights" and "civil liberties," which were further disaggregated
into "checklists") to assign numerical scores to countries in order to compare
their relative "freedom." 4 7  Second, Charles Humana's World Human Rights
Guide assigned percentage ratings to countries based on scores concerning forty
human rights. Countries were then labeled "good, fair, poor, or bad. ' 4 8

Civil and political rights analysts were also interested in establishing causal
connections between a State's human rights performance and other conditions
such as economic development or form of government. Their struggle was first
to identify which violations should be counted in this composite assessment as
representative of a country's essential civil and political rights performance.
Andrew McNitt, for instance, suggested that a "core" set of civil and political
rights (specifically, "freedom from torture, freedom from imprisonment for the
mere expression of a belief, and freedom from political execution") should be
used to measure the single phenomenon of "human rights" performance across
nations.

49

Once representative violations were agreed upon, other concerns were
identified that seemed especially challenging in relation to civil and political
rights measurement. The most pressing of these concerns were data reliability

47. Freedom House, Freedom in the World, http://www.freedomhouse.org/template.cfm?page
=15 (last visited Sept. 30, 2008). The methodology used to arrive at the numerical scores can be
briefly summarized this way: Freedom House developed two checklists (one concerning political
rights, the other pertaining to civil liberties), which are applied to each country under review by a
survey team. For example, the political rights checklist contained, inter alia, items such as "Is the
head of state and/or head of government or other chief authority elected through free and fair
elections?" and "Are the legislative representatives elected through free and fair elections?" In
response to these questions, the team assigns 0 to 4 points per item on the checklist, with some
variation allowed for situations of "extreme violence." Countries are then placed in the categories
"free," "partly free," and "not free" based on their numerical scores. The methodology has varied
somewhat over the years, but has stayed generally true to this approach. See Freedom House,
Methodology (2006), http://www.freedomhouse.org/template.cfm?page=35&year-2006.

48. CHARLES HUMANA, WORLD HUMAN RIGHTS GUIDE (1986); CHARLES HUMANA, WORLD

HUMAN RIGHTS GUIDE (1983).

49. Andrew D. McNitt, Some Thoughts on the Systematic Measurement of the Abuse of
Human Rights, in HUMAN RIGHTS: THEORY AND MEASUREMENT 89, 93 (David Louis Cingranelli
ed., 1988); see also Kathleen Pritchard, Comparative Human Rights: Promise and Practice, in
HUMAN RIGHTS: THEORY AND MEASUREMENT, 139 (David Louis Cingranelli ed., 1988); George A.
Lopez & Michael Stohl, Problems of Concept and Measurement in the Study of Human Rights, in
HUMAN RIGHTS AND STATISTICS: GETTING THE RECORD STRAIGHT, supra note 45, at 216,224-25.
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and availability across nations. As Robert Goldstein noted, "Where data are
available, they will often be extremely difficult and expensive to obtain and are
likely to be fragmentary, controversial, or of dubious reliability." 50 This was
true since governments were likely to hide data concerning civil and political
rights violations (such as the number of deaths in custody), or to never have
collected such data at all (such as the number of cases of torture). 5 1 Finally,
researchers attempted to develop statistical models that would allow them to
draw conclusions about causality. For example, Kathleen Pritchard used path
analysis to "provide information about the underlying causal process of human
rights," suggesting relationships of causality between economic resources,
judicial independence, "constitutional acknowledgment" and "overall human
rights conditions."

52

Thus, as civil and political rights researchers struggled with how to acquire
valid and reliable data across nations and to construct composite assessments
that would allow comparisons of relative levels of "freedom," they assumed that
many of the problems they encountered had already been resolved in relation to
ESC rights. 53 What they did not recognize was that social and economic
indicators were designed to measure relative national levels of human
development and not the compliance with, and fulfillment of, ESC rights. 54

50. Goldstein, supra note 45, at 41.

51. See McNitt, supra note 49, at 95-96. Samuelson and Spirer suggest a methodology for
assessing incomplete, distorted, and missing data concerning human rights issues. Douglas
Samuelson & Herbert F. Spirer, Use of Incomplete and Distorted Data in Making Inferences About
Human Rights Violations, in HUMAN RIGHTS AND STATISTICS: GETTING THE RECORD STRAIGHT,
supra note 45, at 62.

52. Pritchard, supra note 49, at 144-46.
53. For a discussion of more recent initiatives to create "justice and human rights indicators,"

see Bard A. Andressen et al., Justice and Human Rights Indicators: Towards an Operational
Framework (May 2006), available at

http://www.jus.uio.no/forskning/grupper/humrdev/indicators.html (background paper for a workshop
on developing justice and human rights indicators); and Workshop on Developing Just. & Hum. Rts.
Indicators, Just. & Hum. Rts. Initiative, Workshop Report (May 2006), available at

http://www.jus.uio.no/forskning/grupper/humrdev/indicators.html (report from workshop on
developing justice and human rights indicators).

54. Throughout this period, of course, CPR researchers were cognizant of the problems
inherent in constructing composite assessments, relying on simplistic quantitative measures, and in
any effort to compare disparate national situations in relation to one another. Russel Barsh was a
particularly thorough critic. See Russel Barsh, Measuring Human Rights: Problems of Methodology
and Purpose, 15 HUM. RTS. Q. 87 (1993).
Goldstein also disparaged a number of these efforts:

The danger posed by an excessive and automatic quantitative orientation to all
problems-a sort of quantitative fetishism-can be clearly demonstrated by referring
to several recent publications which have attempted to develop schemes for comparing
overall human rights violation levels between different countries .... Barnett Rubin
and Paula Newberg seriously state that a fundamental 'dilemma' in human rights
research is to determine 'how many reports of torture are equivalent to a murder';
Gloria Valencia-Weber and Robert Weber suggest a formula which answers such a
question by equating 70 murders with 100 'disappearances'; and Kenneth Bollen
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C. Measuring Implementation: "Available Resources, " Immediate Obligations,
and Indications of Progress

A second major difference in the way the ICCPR and the ICESCR are
crafted is in the way the State's obligations are described. The relevant articles
in each Covenant describe the obligations quite differently:

ICCPR, Article 2(1)
Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized
in the present Covenant...

ICESCR, Article 2(1)
Each State Party to the present Covenant undertakes to take steps, individually
and through international assistance and cooperation, especially economic and
technical, to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the present Covenant
by all appropriate means ....

The difference between the obligation "to respect and to ensure" Covenant
rights and the duty to "take steps ... to the maximum of [the State's] available
resources with a view to achieving progressively" the Covenant rights has been
much analyzed. 5 5 Commentators long feared that the progressive realization

suggests creating a system whereby a hypothetical country might be assigned a
baseline score of 100 with regard to, for example, freedom of party organization, and
then 'a real country judged to have party liberties a fifth of the standard would receive
a score of twenty while one 18 times greater would have 1800 as a value.' John
McCamant reports having actually carried out such an endeavor, and that, for
example, with regard to the overall human rights climate, he concluded that East
Germany was 'probably 200 times more severe in 1976 than was the Federal Republic
of Germany, but Uganda was still 100 times worse.' Chile, under Pinochet was
assessed as 10 times more repressive than the Philippines and '100 times worse than
India.'

Goldstein, supra note 45, at 49-50; see also Lopez & Stohl, supra note 49 (critiquing ranking
exercises that do not situate their analyses in political context, and calling for multiple "dimensions"
of composite assessments); James McCormick & Neil J. Mitchell, Human Rights Violations,
Umbrella Concepts, and Empirical Analysis, 49 WORLD POLS. 510 (1997) (arguing that the
"umbrella concept" of "repression of human rights" must be disaggregated into discrete violations).
For a recent rejection of attempts to create composite assessments, see Philip Alston, Richard Lillich
Memorial Lecture: Promoting the Accountability of Members of the New UN Human Rights Council,
15 J. TRANSNAT'L L. & POL'Y 49, 87 (2005) (noting that "very few experts-be they economists,
statisticians, or human fights specialists-consider that a composite index of human fights
performance is likely to be feasible, credible or useful in the foreseeable future"). For examples of
very recent social science considerations of the use of quantitative methods in human rights contexts,
see STATISTICAL METHODS FOR HUMAN RIGHTS (Jana Asher, David Banks & Fritz J. Scheuren eds.,
2008).

55. See, e.g., Chapman, supra note 29, at 23 (asserting that "'Progressive realization,' the
current standard used to assess state compliance with economic, social, and cultural rights, is inexact
and renders these rights difficult to monitor"). But see Leckie, supra note 28, at 92-95 (stressing that
the progressive realization provisions of the ICESCR should not be misconstrued to diminish the
specific legal obligations placed on States under the Covenant).
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and resource limitations provisions would be used to excuse States' inaction. 56

Others were concerned that these provisions inherently limited the ability to
measure States' compliance. 57 For the purpose of this Article, the significance
lies less in the type of obligations imposed on States Parties than in the linked
question of how such different obligations should best be measured. 5 8 Here is
where indicators entered the picture for economic and social rights practitioners.

In 1990, Danilo Tiirk, then U.N. Special Rapporteur on the Realization of
Economic, Social and Cultural Rights, reported on the possibility of using
indicators to measure ESC rights. 59 He suggested that indicators could be
useful in the following ways, stressing in particular their role in progressive
realization:

The use of indicators within the field of economic, social and cultural rights can,
if applied in a precise and systematic manner, contribute to the realization of
these rights in a variety of ways. Indeed, without the availability of a
measurement device based on some form of statistical data, there is little chance
of obtaining an overall picture which shows the extent which these rights are
realized. Indicators can provide one means of assessing progress over time
towards the "progressive realization" of these norms. Additionally, indicators can
help to reveal some of the difficulties associated with fulfilling these rights. They
can assist in the development of the "core contents" of some of the less developed
rights in this domain, and can provide a basis from which a "minimum threshold
approach" can be developed. Indicators can reveal information about the extent to
which certain rights are enjoyed or not enjoyed within the gambit of States,
information which might not generally be available if other forms of measuring
progress were employed. Similarly, they can provide yardsticks whereby
countries can compare their own progress with that of other countries, especially
countries at the same level of socio-economic development. 60

Thus, indicators were seen as a way of measuring progress over time, of
capturing the extent to which ESC rights were being realized-and thus enjoyed
by the beneficiaries of these rights-and of helping to develop the core content
of ESC rights. Indicators were also seen as a way of allowing for comparison
across countries, and within countries across time. It is important to note,
however, that this early exploration was framed in terms of the use of traditional
social and economic indicators--data sets developed by social scientists and
economists-in the human rights context. 61

56. See, e.g., Robert E. Robertson, Measuring State Compliance with the Obligation to Devote
the "Maximum Available Resources" to Realizing Economic, Social and Cultural Rights, 16 HUMAN
RTs. Q. 693, 694 (1994).

57. See Chapman, supra note 29, at 31.

58. For a careful consideration of methods for measuring compliance with the "maximum
available resources" obligation, see Robertson, supra note 56.

59. Special Rapporteur Danilo Tilrk, The New International Economic Order and the
Promotion of Human Rights, Realization of Economic, Social and Cultural Rights, Progress Report
Prepared by Mr. Danilo Tirk, Special Rapporteur, U.N. Doc. E/CN.4/Sub.2/1990/19 (July 6, 1990).

60. Id. f 7.
61. See id. 1 7-30. Todd Landman argues that "[d]evelopment indicators are thus seen as

suitable proxy measures to capture the degree to which states are implementing these [human rights]
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The Special Rapporteur's early identification of indicators as a possible
way to make the seemingly vague obligations of States Parties to the ICESCR
more concrete is echoed in the early work of the CESCR surrounding the treaty
obligation that each State take steps "to the maximum of its available
resources." For practitioners schooled in the seemingly absolute standards of
civil and political rights, this term seemed to inject an unacceptable degree of
subjectivity into the question of treaty compliance. What counted as "available"
resources, and how would the threshold for "maximum" be determined? Who
would make these determinations, for that matter? Finally, were there any
scientific and objective standards upon which to base these assessments?

In response to these questions and the resulting crisis of legitimacy they
posed for the ESC rights regime, the CESCR answered in two principal ways:
first, by referring to immediate obligations under the Covenant, and second, by
requiring States to monitor their own progress toward full realization of rights
for all in a way that would be reviewable by the Committee. Concerning the
first response, the CESCR made clear in its General Comment on the Nature of
States Parties' obligations (No. 3, 1990) that States must immediately ensure
that everyone is enjoying the "minimum essential levels of each right":

On the basis of the extensive experience gained by the Committee, as well as by
the body that preceded it, over a period of more than a decade of examining
States parties' reports the Committee is of the view that a minimum core
obligation to ensure the satisfaction of, at the very least, minimum essential levels
of each of the rights is incumbent upon every State party. Thus, for example, a
State party in which any significant number of individuals is deprived of essential
foodstuffs, of essential primary health care, of basic shelter and housing, or of the
most basic forms of education is, prima facie, failing to discharge its obligations
under the Covenant. If the Covenant were to be read in such a way as not to
establish such a minimum core obligation, it would be largely deprived of its
raison d'tre. By the same token, it must be noted that any assessment as to
whether a State has discharged its minimum core obligation must also take
account of resource constraints applying within the country concerned. Article 2
(1) obligates each State party to take the necessary steps "to the maximum of its
available resources". In order for a State party to be able to attribute its failure to
meet at least its minimum core obligations to a lack of available resources it must
demonstrate that every effort has been made to use all resources that are at its
disposition in an effort to satisfy, as a matter of priority, those minimum
obligations. 62

States, therefore, were immediately responsible for meeting a minimum
core obligation for each right; the substance of those cores remained-and in
many instances, still remains-under development. 63  In the meantime,

obligations. For example, literacy rates and gender breakdown of educational attainment are seen as
proxy measures of the right to education. TODD LANDMAN, STUDYING HUMAN RIGHTS 90
(2006).

62. Supra note 41.
63. See Leckie, supra note 28, at 100-02. For an excellent recent discussion of the minimum

core approach, see Katharine G. Young, The Minimum Core of Economic and Social Rights: A
Concept in Search of Content, 33 YALE J. INT'L. L. 113 (2008).
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however, the minimum core concept was to act as a burden-shifting device in
reporting before the Committee: if a State asserted that it had been unable to
meet the minimum core obligation due to resource constraints, it was up to that
State to demonstrate that it had attempted to use all available resources for the
purpose of ensuring core rights for all. Similarly, the Committee asserted that
there was an immediate obligation on all States Parties to ensure that ESC rights
were guaranteed without discrimination, and to ensure that judicial and other
State organs recognized non-discrimination and other immediately
implementable obligations as justiciable, 64

The CESCR made a second important move to counter concerns about the
vagueness of the "maximum available resources" clause: it called on States to
set up adequate means of monitoring their own progress in ensuring ESC rights
for all. Here, the Committee reminded States that they must continually make
good faith efforts to guarantee ESC rights for all, and that these efforts should be
measurable:

The Committee wishes to emphasize, however, that even where the available
resources are demonstrably inadequate, the obligation remains for a State party to
strive to ensure the widest possible enjoyment of the relevant rights under the
prevailing circumstances. Moreover, the obligations to monitor the extent of the
realization, or more especially of the non-realization, of economic, social and
cultural rights, and to devise strategies and programmes for their promotion, are
not in any way eliminated as a result of resource constraints. 6 5

While States were not obliged by the treaty text to adopt any particular
method for documenting and monitoring their progress in implementing
Covenant rights, the Committee suggested-very early on-that they should use
benchmarks 66 as "indication[s] of progress":

[I]t may be useful for States to identify specific bench-marks or goals against
which their performance in a given area can be assessed. Thus, for example, it is

64. General Comment No. 3, supra note 41, 5.

65. Id. ll.

66. There has been extensive discussion in human rights circles of the difference between
indicators and benchmarks. As Green has written, "[b]enchmarks can be defined as goals or targets
that are specific to the individual circumstances of each country. As opposed to human rights
indicators, which measure human rights observation or enjoyment in absolute terms, human rights
benchmarks measure performance relative to individually defined standards." Green, supra note 2,
at 1080 n.45. Prominent ESC rights analysts have proposed various procedures in which
international indicators would be developed and national benchmarks agreed upon. The distinction
between benchmarks and indicators is, for the purposes of this Article, less relevant than the
distinction between universal and nation-specific measurement devices. However, it should be noted
that such persistent efforts to fix in place the differences between indicators and benchmarks
highlight the former's tendency to become conflated with the latter. We discuss this issue
substantively below in Section 111, but it is worth noting here that similar concerns often emerge in
human rights debates in terms of the procedures for the creation of indicators and benchmarks. See,
e.g., Green, supra note 2, at 1081 n.48; Interview with Philip Alston in New York, NY (Oct. 16,
2002) (suggesting a process in which the various treaty bodies would adopt an approved procedure
for the creation of benchmarks, States would identify benchmarks using that procedure, and the
treaty body would monitor their implementation over time).
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generally agreed that it is important to set specific goals with respect to the
reduction of infant mortality, the extent of vaccination of children, the intake of
calories per person, the number of persons per health care provider, etc. In many
of these areas, global bench-marks are of limited use, whereas national or other
more specific bench-marks can provide an extremely valuable indication of
progress. 67

Although the examples given above are quantitative, the Committee
underlined the importance of qualitative data as well, noting that "it is clear that
qualitative, as well as quantitative, data are required in order for an adequate
assessment of the situation to be made." 68 Importantly, these benchmarks were
to be created and applied by the States, with the Committee in a supervisory,
reviewing role. Finally-and perhaps most significantly for our purposes-
while resource constraints could therefore legitimately have explained a State's
inability to fully implement each right for all individuals, they would not be
allowed to excuse a failure to monitor State efforts toward full realization of
ESC rights.

A few years after the CESCR made these recommendations, a U.N.
seminar on "appropriate indicators to measure achievements in the progressive
realization of economic, social and cultural rights" was held, in preparation for
the World Conference on Human Rights in Vienna in 1993. Convened on the
basis of a recommendation from the then-Special Rapporteur on the Realization
of Economic, Social and Cultural Rights in 1990 that more work be done to
encourage the use of indicators in ESC rights contexts, the seminar assigned to
itself the goal of "[s]etting ideal indicators for each of the substantive rights in
the International Covenant on Economic, Social and Cultural Rights drawing
upon the work on indicators that had been carried out by the United Nations and
its agencies .. .."69 Evident in this formulation is the expectation-similar to
that expressed above by the Special Rapporteur in 1990-that indicators created
in the development context could be drawn upon and perhaps imported into the
human rights context-for monitoring (enjoyment or compliance with) human
fights standards.

During the workshop, some key issues surfaced that will be explored in
later in this Article. First, the problem of what was being "indicated" arose and

67. ECOSOC, CESCR, General Comment No. 1, Reporting by States Parties (1989), reprinted
in Compilation of General Comments and General Recommendations Adopted by Human Rights
Treaty Bodies, supra note 31, 6, at 14.

68. Id. 7, at 14. Nancy Thede makes a similar point in Nancy Thede, Human Rights and
Statistics-Some Reflections on the No-Man's-Land Between Concept and Indicator, 18 STAT. J.
U.N. ECON. COMM'N FOR EUR. 259, at 271 (2001) (calling for the "fostering [of] a culture of
statistics amongst international human rights and democracy organizations and national partners in
the field," and noting further that "[o]ur overriding concern must be how to ensure that [sets of]
common indicators effectively bind together both quantitative data and its qualitative interpretation
... to ensure ... that the analysis is not 'shaved off' [to leave us] with the bare statistics.").

69. World Conference on Human Rights, Apr. 19-30, 1993, Report on the Seminar on
Appropriate Indicators to Measure Achievements in the Progressive Realization of Economic, Social
and Cultural Rights, 3, U.N. Doc. A/CONF.157/PC/73 (Apr. 20, 1993).
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appeared to be elided, as demonstrated in the "and" emphasized in the following
passage from the conference report:

Following the suggestion of the Special Rapporteur, the seminar decided that it
would focus on developing indicators to assess the progressive realization of
economic, social and cultural rights and, more specifically, to monitor States
parties' compliance with their obligations under the International Covenant on
Economic, Social and Cultural Rights. 70

What then would be "indicated"-realization/enjoyment of rights, or
compliance with the treaty? The imprecision exemplified in this sentence would
surface repeatedly during the workshop and would not be resolved.

The second major issue evident in the conference report is closely tied to
the first: the lack of clarity concerning the substantive content of the various
rights under discussion was seen as a severe constraint in developing indicators.
The problem was summarized this way:

A clear definition and consensus of what had to be assessed was considered to be
a conditio sine qua non for the use of indicators. On numerous occasions the fact
was brought up that some economic, social and cultural rights needed more
conceptualization, which in itself was seen as a limitation in the use and
application of indicators. Although some thought that there was more need for
standard setting and further elaboration of certain categories, others thought that
human rights standards were firmly in place. It was questioned how
disaggregation could be achieved if some rights were not well defined.... 71

The third relevant concern that emerged during the workshop was a worry
about the apparent privileging of quantitative data over qualitative information
when designing and applying indicators: "Quantitative measures obscured the
qualitative and subjective nature of human rights ... "72 However, the
contours of the "subjective" nature of human rights were not discussed at length
at the workshop.

The final relevant issue raised in the 1993 seminar was embodied in the
conclusions of the conference: instead of producing a set of indicators to
measure the core ESC rights, the conference concluded that it was impossible-
at that early stage of the development of ESC rights-to identify and agree on
indicators.

The seminar concluded that the first priority was to identify and clarify the
content of the various rights and obligations. Only then would it be possible to
identify the most appropriate way to assess progressive achievement, which may
or may not involve the use of statistical indicators. 73

Thus, the seminar ended with a non-conclusion: called together to agree on
a set of indicators, the participants instead agreed that it was too early to identify

70. Id. 12 (emphasis added).

71. Id. 142.

72. Id. 108.

73. Id. 4.
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appropriate indicators for rights whose contents remained indeterminate. 74

D. Indeterminacy, Indicators, and the Turn Toward Monitoring of Monitoring75

In the intervening years, the CESCR has developed a fairly consistent
approach to using indicators in its monitoring role. The Committee has
continually requested that States Parties develop and apply indicators to monitor
their own progress in implementing various provisions of the treaty. For
example, when reviewing Australia's progress in 1993, the Committee
recommended "that due attention be given to the development of indicators for
measuring progress in the implementation of the rights covered by articles 13 to
15 of the Covenant." 76 Similarly, the Committee chided Georgia for failing to
identify and use indicators during the economic transition: "A lack of clearly
established guidelines and indicators hinders the transition process." 77  The
Committee has also congratulated States on effective use of indicators, as
exemplified in this comment concerning Norway: "the Committee welcomes the
adoption by the Ministry of Local Government and Labour of a plan of action
which provides, inter alia, for the development of indicators for measuring
racial discrimination .... "78

In its General Recommendations, the Committee on Economic, Social and
Cultural Rights (CESCR) has taken a further step, placing the major onus of
proof on States to demonstrate either that they have set up monitoring systems,
including-but not limited to-indicators, in relation to certain rights, or that
they are not needed. 79 In its General Comment on the Right to Education, the

74. The Vienna Declaration and Program of Action recommended that "a system of
indicators" should be developed to "measure progress in the realization of the rights set forth in the
International Covenant on Economic, Social and Cultural Rights." See Vienna Declaration and
Programme ofAction, supra note 19, at 98.

75. In a paper presented at the lAOS Conference on "Statistics, Development and Human
Rights" in Montreux, Switzerland in 2000, Thomas Hammarberg described the tendency of treaty
monitoring bodies to "monitor the monitoring." See Thomas Hammarberg, Searching for the Truth:
The Need to Monitor Human Rights with Relevant and Reliable Means, 18 STAT. J. U.N. ECON.
COMM'N FOR EUR. 131, 134 (2001).

76. ECOSOC, CESCR, Consideration of Reports Submitted by States Parties Under Articles
16 and 17 of the Covenant, Concluding Observations of the Committee on Economic, Social and
Cultural Rights, Australia, 16, U.N. Doe. E/C.12/1993/9 (June 3, 1993).

77. ECOSOC, CESCR, Consideration of Reports Submitted by States Parties Under Articles
16 and 17 of the Covenant, Concluding Observations of the Committee on Economic, Social and
Cultural Rights, Georgia, 8, U.N. Doe. E/C.12/l/Add.42 (May 17, 2000).

78. ECOSOC, CESCR, Consideration of Reports Submitted by States Parties Under Articles
16 and 17 of the Covenant, Concluding Observations of the Committee on Economic, Social and
Cultural Rights, Norway, 8, U.N. Doc. EIC.12/1995/13 (Dec. 28, 1995).

79. The Committee on the Rights of the Child (CRC) has taken a similar approach to the use
of indicators, though a thorough consideration of its practices in this regard is beyond the scope of
this Article. By way of a tentative description, the CRC has requested that States Parties develop
and apply indicators to monitor the various provisions of the Convention on the Rights of the Child.
See Comm. on the Rights of the Child, General Guidelines Regarding the Form and Content of
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Committee found that:
The State party has an immediate obligation "to take steps" (art. 2(1)) towards the
realization of secondary, higher and fundamental education for all those within its
jurisdiction. At a minimum, the State party is required to adopt and implement a
national educational strategy which includes the provision of secondary, higher
and fundamental education in accordance with the Covenant. This strategy
should include mechanisms, such as indicators and benchmarks on the right to
education, by which progress can be closely monitored. 8

This approach was echoed in the Committee's 2000 General Comment on
the Right to the highest attainable standard of health, in which the Committee
called on States Parties to use indicators as part of their national strategies for
achieving the right to health. 81 The duty to so monitor was also examined from
the opposite side: in the same General Comment, the CESCR asserted that a
State's failure to demonstratively monitor could amount to a violation of the

Initial Reports to be Submitted by States Parties Under Article 44, Paragraph 1(a), of the
Convention, 7, 18, 20, 22, 24, U.N. Doc. CRC/C/5 (Oct. 30, 1991) (requesting the inclusion of
indicators and statistical data in initial reports); CRC, General Guidelines Regarding the Form and
Contents of Periodic Reports to be Submitted by States Parties Under Article 44, Paragraph 1(b), of
the Convention, 7 7, 18, 20, 64, 94, 103, 154, 159, 161, 164, U.N. Doc. CRC/C/58 (Nov. 20, 1996)
(requesting the identification and inclusion of indicators in periodic reports); CRC, Consideration of
Reports Submitted by States Parties Under Article 44 of the Convention, Initial Reports of States
Parties Due in 1997, Addendum, Bolivia, U.N. Doc. CRC/C/15/Add.I (July 24, 1997)
(recommending the use of indicators); CRC, Consideration of Reports Submitted by States Parties
Under Article 44 of the Convention, Convention on the Rights of the Child, Concluding Observations
of the Committee on the Rights of the Child, Cape Verde, 13, U.N. Doc. CRC/C/i 5/Add. 168 (July
11, 2001) (suggesting the identification and use of indicators); CRC, Consideration of Reports
Submitted by States Parties Under Article 44 of the Convention, Convention on the Rights of the
Child, Concluding Observations of the Committee on the Rights of the Child Norway, 17, U.N.
Doc. CRC/C/15/Add.23 (Apr. 25, 1994) (same). It is worth noting that unlike their sibling bodies,
the CEDAW, CERD and Human Rights Committees appear not to use indicators consistently, and
appear not to have made their development a requirement, or even a consistent suggestion to States
under review. Those bodies do, however, use statistics in one way or another. We believe there is a
useful distinction to be drawn between the ways in which the CRC and the CESCR, on the one hand,
and the Human Rights Committee, CEDAW, and CERD, on the other, tend to use statistics and
indicators. The difference lies in the ways in which the different treaty monitoring bodies have-or
have not-integrated the responsibility to create and/or use indicators into the very obligations States
have under the various human rights treaties. The CRC and the CESCR now ask States Parties to
design and use indicators to monitor the implementation of Convention rights. The other treaty
bodies seek statistical information as part of their overall consideration of the situation in the country
under examination. Surveying the use of statistical information and indicators by U.N. treaty bodies,
Maria Green notes that all of the U.N. treaty bodies ask for statistical information, and sometimes
use the term "indicator" to describe this data. See Green, supra note 2, at 1091-94.

80. ECOSOC, CESCR, General Comment No. 13, The Right to Education, 52, U.N. Doc.
E/C.12/1999/10 (Dec. 8, 1999).

81. States were urged "to adopt and implement a national public health strategy and plan of
action, on the basis of epidemiological evidence, addressing the health concerns of the whole
population; the strategy and plan of action shall be devised and periodically reviewed, on the basis of
a participatory and transparent process; they shall include methods, such as right to health indicators
and benchmarks, by which progress can be closely monitored .... " ECOSOC, CESCR, General
Comment No. 14, The Right to the Highest Attainable Standard of Health, f 53, U.N. Doc.
E/C.12/2000/4 (Aug. 11, 2000).
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Covenant:
Violations of the obligation to fulfill [the right to health] occur through the failure
of States parties to take all necessary steps to ensure the realization of the right to
health. Examples include the failure to adopt or implement a national health
policy designed to ensure the right to health for everyone; insufficient
expenditure or misallocation of public resources which results in the non-
enjoyment of the right to health by individuals or groups, particularly the
vulnerable or marginalized; the failure to monitor the realization of the right to
health at the national level, for example by identifying right to health indicators
and benchmarks... 82

Once States have identified appropriate indicators, the Committee explains,
they should also "set appropriate national benchmarks in relation to each
indicator." 83 Then, "[d]uring the periodic reporting procedure the Committee
will engage in a process of scoping with the State party" whereby the
Committee will assess the indicators and benchmarks, and the State's progress
using those indicators. 84  This duty to monitor is echoed again in the
Committee's 2002 General Comment on the Right to Water:

To assist the monitoring process, right to water indicators should be identified in
the national water strategies or plans of action. The indicators should be designed
to monitor, at the national and international levels, the State party's obligations
under articles 11, paragraph 1, and 12. Indicators should address the different
components of adequate water (such as sufficiency, safety and acceptability,
affordability and physical accessibility), be disaggregated by the prohibited
grounds of discrimination, and cover all persons residing in the State party's
jurisdiction or under their control... Having identified appropriate right to water
indicators, States parties are invited to set appropriate national benchmarks in
relation to each indicator. During the periodic reporting procedure, the
Committee will engage in a process of"scoping" with the State party. 85

Very similar language calling on States to create indicators, set
benchmarks, and engage in scoping appears in each of the most recent general
comments from the CESCR: the 2005 General Comments on the Equal Right of
Men and Women to the Enjoyment of All Economic, Social and Cultural
Rights, 86 the Right to Work, 87 and the Right of Everyone to Benefit from the
Protection of the Moral and Material Interests Resulting from any Scientific,
Literary or Artistic Production of which He or She is the Author, 88 and the 2008

82. Id. 152.
83. Id. 158.
84. Id.
85. ECOSOC, CESCR, General Comment No. 15 (2002), The Right to Water, 1 54, U.N. Doc.

E/C.12/2002/11 (Jan. 20, 2003).
86. ECOSOC, CESCR, General Comment No. 16 (2005), The Equal Right of Men and Women

to the Enjoyment of All Economic, Social and Cultural Rights, 1 39, U.N. Doc. E/C. 12/GC/1 6 (Aug.
11,2005).

87. ECOSOC, CESCR, The Right to Work, General Comment No. 18, 11 46-47, U.N. Doc.
E/C. 12/GC/18 (Feb. 6, 2006) [hereinafter General Comment No. 18].

88. ECOSOC, CESCR, General Comment No. 17 (2005), The Right of Everyone to Benefit
From the Protection of the Moral and Material Interests Resulting From Any Scientific, Literary or
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General Comment on the Right to Social Security. 89 In its latest general
comment, on the Right to Social Security, the CESCR identified the failure to
monitor the substantive right under consideration as a violation of the obligation
to fulfill that right, and the creation and use of indicators is the only monitoring
device specifically identified by the CESCR. 90

The step the CESCR has taken in the last fifteen years or so-from
suggesting to States that benchmarks might be "useful" in 1990, to asserting that
the creation and use of monitoring systems including indicators is a treaty
obligation from 1999 onward-is striking. In effect, it shifts the onus of
conceptualizing and applying indicators from the international community to the
States themselves. In relation to indicators, then, the Committee's most vital
role has become the highly technical one of monitoring the State's monitoring. 9 1

It is important to note, however, that despite the apparently consistent
assertion by the CESCR that it is the State's duty to develop and apply its own
monitoring measures, and the Committee's duty to review the use of such
indicators by the State, the CESCR continued to express hope that universally
applicable, rights-specific indicators could be developed. In 1999, the CESCR
proposed that a workshop be held on indicators and benchmarks for the right to
education. In the proposal, the Committee asserted that the outcome of the 1993
workshop on indicators-which ended with agreement on the fact that the
content of ESC rights were as yet too indeterminate-led it to conclude that "the
next step is to focus on indicators in relation to specific economic, social and
cultural rights," a focus that would result in "identification and agreement on

Artistic Production of which He or She Is the Author, 49-50, U.N. Doc. E/C.12/GC/17 (Jan. 12,
2006).

89. ECOSOC, CESCR, General Comment No. 19, The Right to Social Security, TT 74-76,
U.N. Doc. E/C.12/GC/19 (Feb. 4, 2008).

90. General Comment No. 18, supra note 87, ' 36.
91. In its periodic review of State reports, the Committee has recently called on States to

create and use indicators. See, e.g., ECOSOC, CESCR, Consideration of Reports Submitted by State
Parties Under Articles 16 and 17 of the Covenant, Concluding Observations of the Committee on
Economic, Social and Cultural Rights, Latvia, 49, U.N. Doc. E/C.12/LVA/CO/ (Jan. 7, 2008);
ECOSOC, CESCR, Consideration of Reports Submitted by State Parties Under Articles 16 and 17 of
the Covenant, Concluding Observations of the Committee on Economic, Social and Cultural Rights,
Paraguay, 23, 30, U.N. Doc. E/C.12/PGY/CO/3 (Jan. 4, 2008); ECOSOC, CESCR,
Consideration of Reports Submitted by State Parties Under Articles 16 and 17 of the Covenant,
Concluding Observations of the Committee on Economic, Social and Cultural Rights, El Salvador,
36, U.N. Doc. E/C.12/SLV/CO/2 (June 27, 2007); ECOSOC, CESCR, Consideration of Reports
Submitted by State Parties Under Articles 16 and 17 of the Covenant, Concluding Observations of
the Committee on Economic, Social and Cultural Rights, Liechtenstein, ' 35, U.N. Doc.
E/C. 12/LIE/CO/I (June 9, 2006); ECOSOC, CESCR, Consideration of Reports Submitted by State
Parties Under Articles 16 and 17 of the Covenant, Concluding Observations of the Committee on
Economic, Social and Cultural Rights, Mexico, 42, U.N. Doc. E/C.12/MEX/CO/4 (June 9, 2006);
ECOSOC, CESCR, Consideration of Reports Submitted by State Parties Under Articles 16 and 17 of
the Covenant, Concluding Observations of the Committee on Economic, Social and Cultural Rights,
Bosnia and Herzegovina, 49, U.N. Doc. E/C. 12/BIH/CO/I (Jan. 24, 2006).
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key [ESC rights] indicators." 92 As will be explored in Section 1V below, the
U.N. Office of the High Commissioner for Human Rights is currently engaged
in a project aimed at making this hope concrete. Several years ago, the
chairpersons of the various human rights treaty bodies-including the
chairperson of the CESCR-requested that the OHCHR construct indicators for
key human rights enshrined in the international human rights treaties. Since
then, professional staff of the OHCHR, together with experts gathered from a
variety of disciplines, have been hard at work constructing indicators to measure
the efforts of States and the enjoyment of human rights all over the world.
Those efforts will be discussed in Section IV. First, Section III will consider the
CESCR's turn toward monitoring of monitoring, suggesting that insights from
social scientists who have identified similar shifts in other areas may be usefully
applied to human rights indicators.

III.
AUDIT, DISTANCE, AND THE PROBLEM WITH TRUSTING INDICATORS

Leaving unresolved the question of whether to construct transnational or
national indicators allowed the CESCR to hold in abeyance the difficult choice
between either fully inhabiting the role of rights compliance monitors or
completely embracing States Parties' control of the mechanics of measurement,
thereby consigning itself primarily to the position of auditor. To understand how
human rights indicators function as an audit practice, and further, to understand
how audit practices bring human rights treaty bodies into the world of global
governance, it will be useful to take a brief detour away from legal scholarship
and into the social studies of science and technology.

A. Indicators as Audit Practice

In 1994, economic analyst Michael Power identified what he called an
"audit explosion," which he described as having "roots in a programmatic
restructuring of organizational life and a new 'rationality of governance."' 9 3

For Power, the audit, with its financial accounting origins, exemplified both
literally and metaphorically a number of monitoring and control practices
characteristic of late modem social organization such as inspections,
assessments, and other evaluative technologies.

Audit has become a benchmark for securing the legitimacy of organizational
action in which auditable standards of performance have been created not merely
to provide for substantive internal improvements to the quality of service but to
make these improvements externally verifiable via acts of certification. 94

92. ECOSOC, CESCR, Proposal of the Committee for a Workshop on Indicators, Benchmarks
and the Right to Education, Annex No. VIII, U.N. Doc. E/C. 12/1999/11 (1999).

93. POWER, supra note 10, at 10 (quoting Rose & Miller, supra note 5).
94. Id. at 10-11.
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Social scientists have noted that systems of auditing-and in particular the
language of quantification-are demanded when the following three conditions
exist. One, there is "a relation of accountability" in which one party is mandated
to provide an account of itself to another. 95 Two, "the relation of accountability
must be complex such that [auditors] are distant from the actions of [auditees]
and are unable personally to verify them." 96  Three, there are conditions of
mutual distrust between the auditor and the auditee. 9 7 In the field of human
rights, all three conditions are met. First, States that have ratified the principal
human rights conventions are required to provide to the various treaty bodies
periodic accounts of their efforts to ensure those rights. Second, particularly in
the international realm, distance between parties is created and maintained along
numerous axes, including geography, language, culture, economic capacities,
etc. Third, distrust is common on the part of human rights monitors concerning
governmental self-representation in the context of rights fulfillment and
reporting. At the same time, States frequently mistrust those responsible for
monitoring their human rights performance.

The best that the ESCR Committee could do at this stage of its work was to
maintain a balance between mutually mistrusting parties-the auditor (in this
case, the treaty body) and the auditee (in this case, the States Parties). In ways
that foreshadowed the tight-rope-walking solutions arrived at by the OHCHR in
the latter body's subsequent efforts, the Committee effectively maintained this
balance concerning the need for universal indicators by turning to an audit-like
structure. On one hand, a comprehensive set of international indicators created
by the Committee might have been perceived as an imposition, suggesting the
Committee's mistrust of States Parties. This may have resulted in an
exacerbation of any existing mistrust that States Parties had of the Committee.
In their favor, a set of international indicators could, by their very appearance of
cross-national comparability, have offered the imprimatur of objectivity. If
identical indicators were to be applied transnationally, no single State could
argue it had been subjected to unreasonable, or unfairly targeted, standards of
accountability. Uniformity would serve as a symbol of impartiality.

On the other hand, a series of nationally-constructed indicators, while
allowing for important cultural and economic specificity, could by this very
specificity risk appearing to both States and international treaty bodies as
arbitrary. This is in part because indicators are assumed to be valuable only
insofar as they are cross-nationally comparable. 9 8 Nation-specific indicators

95. Id. at 5, (citing DAVID FLINT, PHILOSOPHY AND PIJNCIPLES OF AUDITING (1988)).

96. Id. at 5.
97. Id.; Porter, supra notes I and 17.
98. Hans-Otto Sano identifies "[c]omparative and ranking assessment" as one of several

purposes for human rights indicators. See Hans-Otto Sano, Human Rights Indicators: Purpose and
Validity, Paper for Turku/Abo Expert Meeting on Human Rights Indicators, 11-13 March 2005,
(Mar. 2005), available at www.abo.fi/instut/imr/research/seminars/indicators/Human.doc.
Similarly, Kate Raworth identifies the desire for "cross-country comparisons" as driving human
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might also risk exacerbating the Committee's mistrust of States Parties, since the
work done to link the rights with the indicators might appear to provide
opportunities for political manipulation.

The decision to abdicate the task of developing international indicators in
favor of assigning itself the role of monitoring States' indicators efforts-
handing off the task of indicator development to States themselves-was a
rather neat solution, and a remarkable transformation for the Committee. In this
way, through the above-described processes, the Committee shifted its position
from that of direct monitor of States' compliance with human rights treaty
obligations-including the obligation to ensure that promised rights were being
enjoyed-to that of auditor. The Committee required States to develop and
implement procedures to monitor themselves for appropriate compliance and
guaranteed rights enjoyment, while the Committee in turn would monitor the
States' own monitoring. For our purposes, however, it is most notable that the
Committee undertook so important a shift in roles with so little discussion of its
significance or ramifications. 99

B. The Problems with Trusting Indicators

What are the ramifications of the Committee's removal from direct,
substantive monitoring to what global governance scholars, to whom we shall
turn later in this Article, have called "rule at a distance"? What significance can
be read from the Committee's effective abdication of one form of authority in
favor of another in this instance? The significance lies in audits as a technology
of control.

The explosive demand for "indicators" that can be used to determine the
degree to which States are living up to their human rights obligations is
intimately connected with the trust in data that is understood to be abstract,
quantifiable, and putatively transferable. The demands arise both from the quest
within international human rights circles for better ways to hold governments to
account, and from the proliferation of certain types of verification and
monitoring methods becoming popular in a wide range of business, non-profit,
and governmental management fields. 1 00 Indicators embody both the strengths
and weaknesses of auditing practices.

rights indicators projects, though she concludes that universal indicators are neither possible nor
desirable. See Kate Raworth, Measuring Human Rights, in PERSPECTIVES ON HEALTH AND HUMAN
RIGHTS 393,404-1I (Sofia Gruskin et al. eds., 2005).

99. For a critique of the CESCR's approach in the context of the right to health, see Audrey R.
Chapman, The Status of Efforts to Monitor Economic, Social, and Cultural Rights, in ECONOMIC
RIGHTS: CONCEPTUAL MEASUREMENT, AND POLICY ISSUES 143-81, 161 (Shareen Hertel & Lanse
Minkler eds., 2007) ("Although admirable in its conceptualization, this process is problematic for its
implementation. The dilemma, of course, is that the states parties are in no better position than the
Committee to develop rights-based health indicators. Nor does the Committee have the expertise, let
alone the time, to engage in the scoping process envisioned in the General Comment.").

100. POWER, supra note 10, at 4-6.
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Audit practices entail "sampling, reliance on external expertise, and the
assessment of internal control systems." As Power argues,

[a]udits have value because they seek to draw general conclusions from a limited
examination of the domain under investigation. But despite statistically credible
foundations for sampling, audit practice is driven by economic pressures to derive
more, or at least as much, assurance from fewer inputs .... Reliance on other
experts enables the unauditable to be auditable by creating a chain of opinions in
which the auditor distances himself from the first order judgments of the expert..

[R]eliance on others substitutes for directly checking the thing itself. 101
Audits-and in our case, indicators-are further constrained by the limits

of measurability and affordability. One U.N. staff member involved in the
creation of indicators concerning children's rights explained: "People try to get
the information that they can. What is available? What information can you get?
Because if you can't get this information, you can't get it." 10 2 For instance, if
vaccinating children has been determined to enhance their right to the highest
attainable standard of health, one could use as an indicator the number of
children vaccinated. This is a number that would usually be inexpensive and
easy to obtain. However, in a country like Bosnia-Herzegovina, where there
was a dearth of post-war census information, such a number would also be
meaningless, since the percentage of the total population of children who have
been vaccinated could not be calculated. As former CESCR Chair Philip Alston
explained, "For the most part, [indicators] are essentially statistical in nature.
That in turn means that their subject matter must be potentially quantifiable, not
only in a technical sense but in practical terms as well." 103

Chief among our concerns is the seemingly inevitable drift from this
persistent demand for "potentially quantifiable" information to situations in
which technical questions end up playing a more determinative role in the
choice of human rights indicators than more substantive considerations of the
best way to assess rights. As the critics of quantification cited in this Article
have pointed out, questions such as "Can it be counted? If so, when and how?
How accurately? By whom?" are never merely technical. There are a number of
important conceptual problems that beset measurement by indicator as well-
problems that should be considered by human rights practitioners. When the
Special Rapporteur on the Realization of Economic, Social and Cultural Rights
made a plea in 1990 for statistical data ("without the availability of a
measurement device based on some form of statistical data, there is little chance

101. Id. at 12.
102. Interview by Rosga with Yulia Krieger, UNICEF Program Officer, UNICEF Bosnia-

Herzegovina, in Sarajevo, Bosnia-Herzegovina (Nov. 9, 2002) (concerning the use of indicators in
rights-based development programming).

103. Green, supra note 2, at 1077 (quoting Philip Alston, Concluding Observations, in
BENCHMARKS FOR THE REALIZATION OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS: A ROUND-

TABLE DISCUSSION ORGANIZED BY THE HIGH COMMISSIONER FOR HUMAN RIGHTS, Geneva, Mar.
25, 1998). Fukuda-Parr et al. also note the problem of gaps in data availability. Fukuda-Parr et al.,
supra note 12, at 7-8.
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of obtaining an overall picture which shows the extent which these rights are
realized"), he was evincing a widespread preference for quantitative over
qualitative measures. 10 4  This is consistent with the post-Enlightenment
development of discourses of objectivity, in which "suspicion of certain aspects
of subjectivity-namely, of 'interpretation, selectivity, artistry, and judgment
itself-became ...a prominent feature of objectivity in science." 10 5  And
"scientization," as Evan Schofer calls the increasing reliance on social scientific
consultants and organizations by NGOs, is rampant internationally.

[T]his trend toward the "scientization" of social activity is particularly
pronounced at the international level, where world-polity values of rationality and
universalism are strong. . . .There is a tendency in both lay and academic
discussion to treat the scientization of social planning and governance as a purely
instrumental response to the efficacy of science. While this is certainly the case in
many domains, it is hardly the whole story. Much scientization takes place in
domains where there is little scientific consensus or the efficacy of science is
questionable - e.g.... [concerning] issues of economic underdevelopment. 106

But numbers, statistics, and the language of quantification generally are
seen as uniquely capable of reducing or eliminating subjectivity. In his seminal
history of the association between objectivity and quantification, Theodore
Porter observed that "quantification is a technology of distance" 107:

The language of mathematics is highly structured and rule-bound .... In public
and scientific uses . . . [it] has long been almost synonymous with rigor and
universality. Since the rules for collecting and manipulating numbers are widely
shared, they can easily be transported across oceans and continents and used to
co-ordinate activities or settle disputes. Perhaps most crucially, reliance on
numbers and quantitative manipulation minimizes the need for intimate
knowledge and personal trust. Quantification is well suited for communication
that goes beyond the boundaries of locality and community. 108

Thus, the reliance on the language of quantification rests on an assumption
that quantification will-at least partially-solve the problem of mistrust. The
presentation of neatly tabulated numbers erases the means and messiness of their
own generation. 10 9 It obscures evidence of the human judgment involved in

104. Turk, supra note 59.
105. Alan Mcgill, Four Senses of Objectivity, in RETHINKING OBJECTIVITY, supra note 17, at

11 (quoting Lorraine Daston and Peter Galison, The Image of Objectivity, 40 REPRESENTATIONS 81,
98(1992)).

106. Evan Schofer, Science Associations in the International Sphere, 1875-1990: The
Rationalization of Science and the Scientization of Society, in CONSTRUCTING WORLD CULTURE:
INTERNATIONAL NONGOVERNMENTAL ORGANIZATIONS SINCE 1875, 249, 264 (John Boli & George
M. Thomas eds., 1999).

107. PORTER, supra note 1, at ix.

108. Id.

109. Describing the process by which indicators were developed for an assessment Bosnia-
Herzegovina's fulfillment of certain children's rights obligations, a UNICEF staff person explained:
"It [was] such an ad hoc thing how this [production of indicators] worked. [A handful of employees
from different U.N. agencies] sort of all [sat] down and agreed on these indicators. Then [they were]
translated into Bosnian and ...the [Bosnian] consultants [took them] to their own government
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statistical production.
No one in the human rights field pretends that indicators can ever really be

apolitical, but the need for information that is as accurate, reliable, and
meaningful as possible is pressing. Unfortunately, discussions of criteria for
good indicators tend not to specify which form of objectivity is at work. Wendy
Lesser identifies two different senses of objectivity: the first sense of objectivity
is the "sense that an objective report is disinterested, honest, reliable,
impartial."'O The second sense of the term suggests that "only something
which is not subjective-which does not partake of the individual human
viewpoint-can be fully objective, neutrally conveying things and events that
are out in the world without the distorting coloration of human
consciousness."lII Lesser points out that only a machine (her example is a
television camera) can ever hope to approach the second sense:

And even that possibility seems remote . . . for in order to become a functional
picture of reality, even television's images need to be absorbed by our particular
minds. The picture itself can have no meaning until viewers make something of
it.... 112

But humans, with human judgment and interpretation, she reminds us, are
necessary for the first sense. "I depend on people to give objective-in the sense
of disinterested and impartial-interpretations to videotape .... Objectivity, in
the first of the two senses, is a quality that only the human mind can have."1 13

institutions to consult ... saying, 'What do you think? Are there any other ones you want?' The...
local consultants [had to insist] on [unified] methodology [because] here, the statistical institute
sometimes uses different methodologies and different entities from the same data. [Findings aren't
even] comparable at the state level." Krieger, supra note 102. As this comment suggests, the dual
assumptions that (a) social science methodologies-even statistical ones-are universal, and (b)
similar types of data are, or should be, equally available everywhere, are disproved in practice.

110. WENDY LESSER, PICTURES AT AN EXECUTION: AN INQUIRY INTO THE SUBJECT OF
MURDER 139 (1993).

ll1. Id.

112. Id.
113. Id. Of course, exegeses and critiques of various conceptions of objectivity are numerous

and reflect considerably more complexity and nuance than Lesser's more succinct summation here.
For a sampling across disciplines, see KENT GREENAWALT, LAW AND OBJECTIVITY (1992); Marsha
P. Hanen, Feminism, Objectivity, and Legal Truth, in FEMINIST PERSPECTIVES: PHILOSOPHICAL
ESSAYS ON METHODS AND MORALS 29 (Lorraine Code, Sheila Mullett & Christine Overall eds.,
1988); Sandra Harding, Rethinking Standpoint Epistemology: What is "Strong Objectivity?," in
FEMINIST EPISTEMOLOGIES 49 (Linda Alcoff & Elizabeth Potter eds., 1993); OBJECTIVITY AND ITS
OTHER (Wolfgang Natter, Theodore R. Schatzki & John Paul Jones Ill eds., 1995); RETHINKING
OBJECTIVITY, supra note 17 (an especially useful collection of essays); and RICHARD RORTY,
OBJECTIVITY, RELATIVISM, AND TRUTH: PHILOSOPHICAL PAPERS VOLUME 1 (1991). For a
particularly important trio of sources outlining the key fault-lines of political and methodological
debates about the uses of the languages of objectivity, along with some possible bridging strategies,
see DONNA HARAWAY, Situated Knowledges: The Science Question in Feminism and the Privilege
of Partial Perspective, in SIMIANS, CYBORGS, AND WOMEN: THE REINVENTION OF NATURE 183
(1991); and the conversation between Robin West and Barbara Hermstein Smith in the following
publications: Barbara Herrnstein Smith, The Unquiet Judge: Activism Without Objectivism in Law
and Politics, in RETHINKING OBJECTIVITY, supra note 17, at 289; and Robin West, Relativism,
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Discussions of "objective" indicators are vulnerable to both the tendencies
to conflate these two senses of objectivity (valuing less those indicators which
require obvious human interpretation, such as qualitative assessments) and/or to
privilege those (generally numerical) indicators whose interpretive work is
invisible.

As discussed with regard to the work of the CESCR, chief among the
strengths of auditing practices is their rhetorically powerful capacity for
transferability. Indicators are said ideally to allow comparisons between nations
at similar levels of economic development, and over time within a given nation.
As Power puts it, "the general principles of quality control systems . . . can be
made to look similar and enable them to be compared at an abstract level." 114

C. Goodhart's Law: The Tendency for Measures to Become Targets

Yet even to the degree indicators "can be made to look similar and...
compared at an abstract level," 1 15 acros/geographical space, they tend to lose
their efficacy as accurate and adequate measures over time. Scholars suggest
that this is a characteristic of all measurement mechanisms that are tied to the
goal of improvement. As the social anthropologist Marilyn Strathern puts it,
"[w]hen a measure becomes a target, it ceases to be a good measure." 1 16

Applied to the use of indicators in the human rights context, this principle
explains the phenomenon of the "expectations gap" 117 in which a nation's
reporting of successful fulfillment of treaty obligations has a more or less distant
relationship to the actual enjoyment of rights by its citizens.

[A]uditing works by virtue of actively creating the external organizational
environment in which it operates. . . . Audit is never purely neutral in its
operations.... New motivational structures emerge as auditees develop strategies
to cope with being audited; it is important to be seen to comply with performance
measurement systems while retaining as much autonomy as possible. 118

Strathern cites an account by Haridimos Tsoukas to demonstrate this
phenomenon:

Objectivity and Law, 99 YALE L.J. 1473 (1990).
114. POWER, supra note 10, at 12.

115. Id.

116. Marilyn Strathem, 'Improving Ratings': Audit in the British University System, 5 EUR.
REv. 305, 308 (1997) (referring to Keith Hoskin's discussion of the many possible applications of
"Goodhart's law") (citing Keith Hoskin, The 'Awful Idea of Accountability': Inscribing People Into
the Measurement of Objects, in AcCOUNTABILITY: POWER, ETHOS AND THE TECHNOLOGIES OF

MANAGING 265 (Rolland Munro and Jan Mouritsen eds., 1996)). Goodhart's law originates in
economic theory and describes the processes by which targets become measures in financial control
practices. Goodhart's law, as paraphrased in PEARS CYCLOPAEDIA G27, G31 (1990), states that
"[als soon as the government attempts to regulate any particular set of financial assets, these become
unreliable as indicators of economic trends." See Michael McIntyre, Lucidity and Science, Parts 1,
II, 111 (2000), http://www.atm.damtp.cam.ac.uk/people/mem/papers/LHCE/goodhart.html.

117. POWER,supra note 10, at 9-10.

118. Id. at 13.
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In 1993, new regulations [required] local authorities in the UK. . to publish
indicators of output, no fewer than 152 of them, covering a variety of issues of
local concern. The idea was, [Tsoukas] reports, to make councils' performance
transparent and thus give them an incentive to improve their services. As a result,
however ... even though elderly people might want a deep freeze and microwave
rather than food delivered by home helps, the number of home helps [was] the
indicator for helping the elderly with their meals and an authority could only
improve its recognised performance of help by providing the elderly with the
very service they wanted less of, namely, more home helps.... The language of
indicators takes over the language of service. 119

Applied to human rights indicators, this principle underlies the risk that, to
the extent governments do actively try to meet benchmarks and standards set in
relation to international human rights treaties, the incentive to demonstrate
success--or, say, "progressive realization"-according to given indicators may
become greater than any incentive to substantively ensure the fulfillment and/or
enjoyment of human rights themselves. For example, efforts abound to measure
States' compliance with the right to gender equality in education. A common
indicator for this right is the ratio of girls to boys enrolled in primary
education. 120 Given that States will be rewarded for demonstrating narrow
ratios, there is a built-in incentive to document female school enrollment.
However, such figures do not allow substantive rights fulfillment to be assessed.
Important contextual information that would do so includes the existence of
curricula assessed as qualitatively equitable, the absence of sex segregation in
schools, and actual school attendance of girls as compared to boys.

While the ratio of female to male enrollment may-when situated within
sufficient contextual information-initially be a good indicator, the tendency for
measures to become targets means that the link between the indicator and the
right purportedly being measured attenuates over time. Thus, the demand for
indicators to be "consistently measurable" carries with it an inherent weakness:
applying the same indicators over time does not guarantee consistent
measurement of rights fulfillment. Instead, indicators lose value as States adjust
their practices to improve their standing according to those indicators.

An example from Rosga's ethnographic research will help to illustrate this
point. 121 Rosga was a participant-observer at a meeting of consultants and

119. Marilyn Strathem, The Tyranny of Transparency, 26(3) BRIT. ED. REs. J. 309, 314 (2000)
(emphasis added).

120. For a discussion of this indicator, see Special Rapporteur Katarina Tomasevski, Annual
Report of the Special Rapporteur on the Right to Education, Katarina Tomasevski, 40-43,
submitted to Commission on Human Rights, E/CN.4/2002/60 (Jan. 7, 2002); and UNESCO,
OVERCOMING OBSTACLES TO EDUCATING GIRLS (2002), available at http://www.unesco.org/
education/efa/wefl2000/strategy-sessions/sessionjl-2.shtml (last visited Mar. 2, 2009). Note also
that the ratio of boys to girls in education is an indicator for Millennium Development Goal No. 3,
"Promote Gender Equality and Empower Women." See UNDP, Goal 3: Promote Gender Equality
and Empower Women, http://www.undp.org/mdg/goal3.shtml (last visited Mar. 2, 2009).

121. These data are taken from research for Rosga's book-in-progress, Trafficking in the Rule of
Law: Police and Human Rights Advocates in Emerging Democracies. Detailed information on the
field site and participants is omitted to protect informant confidentiality, per agreements made under
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representatives from intergovernmental and non-governmental human rights
organizations who had gathered to discuss human trafficking indicators. All
attendees had significant expertise on the topic of trafficking for exploitative
labor, especially trafficking of women and children, and trafficking for the
purpose of sexual exploitation. All were concerned with victims' rights. Much
of the meeting was devoted to the question of data: both the need for more-and
more accurate-information about human trafficking. 122  In the following
exchange taken from Rosga's field notes (regarding "the users of information"
about human trafficking), the participants clearly articulate their concern with
the way that indicators can, rather than simply providing information, come to
shape governments' framing of social problems, and thereby their relative
prioritization of resources.

Participant 1: [Noting that the quality of information changes over time
as its producers become more skilled at formulating it strategically]: My
first effort at collecting information [about human trafficking] was easiest
because no one knew what I was talking about. My second effort was
harder, because they [government agency representatives] were
anticipating me. The third was worst because they were deliberately
creating reality to suit their own ends. They understood by then the
meaning of what they were saying about trafficking. In the beginning, no
one knew or cared what the grounds were for the Minister of Security to
claim there had been one victim of trafficking in the past year and for
NGOs to say there had been sixty-nine. But in time they became aware of
the consequences to themselves of painting particular kinds of pictures.

As this participant's succinct account of her experience with data collection
suggests, while it is valuable in some respects to use the same indicators over
time, as standardization produces the ability to make both transnational and
longitudinal comparisons, there are accompanying downsides to standardization
as well. Even as governments' infrastructure may in fact improve, enabling
greater technical accuracy in the reporting of indicator-driven data, government
reporters of such data will likely develop accompanying sophistication in their
abilities to manipulate informational presentations, raising yet again the twin
specters of trust and accountability. No amount of statistical finesse will
eliminate the need to ask how much political manipulation is involved when
governments respond to demands for information-all the more so to the degree
that their answers actually do have an impact on their standing in the
international community.

Protocol Number 0505.07 of the University of Colorado-Boulder's Human Research Committee.

122. Notably, the meeting participants defied any effort to sort them into professional
categories. At various points in their careers, they had been advocates and experts-sometimes
simultaneously, sometimes with deliberate separation between these roles. One participant had been
a prominent "local" NGO member but was now an expert consultant working for intergovernmental
organizations. Another was a leader in a regional anti-trafficking network and pursuing her Ph.D. in
the social sciences. Yet another had worked in shelters with trafficking victims in her home country
but now worked as an economics analyst for an IGO.
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IV.
ENTER THE EXPERTS: RENEWED EFFORTS TO CREATE INTERNATIONAL HUMAN

RIGHTS INDICATORS

As foreshadowed in Section II above, the Committee on Economic, Social
and Cultural Rights did not abandon its hopes for universal indicators when it
assigned itself the role of auditor. Instead, it turned to experts for help. In 2005,
the Chair of the CESCR, together with the chairpersons of the other U.N. human
rights treaty bodies, requested the U.N. Office of the High Commissioner for
Human Rights to study the issue of human rights indicators and produce a report
on that topic for their consideration in 2006.123 The 2006 "Report on Indicators
for Monitoring Compliance with International Human Rights Instruments"
explained that during 2005 and 2006, the OHCHR embarked on a process aimed
at determining whether the:

use of appropriate quantitative indicators for assessing the implementation of
human rights-in what is essentially a qualitative and quasi-judicial exercise-
could contribute to streamlining the process, enhance its transparency, make it
more effective, reduce the reporting burden and above all improve follow-up on
the recommendations and concluding observations, both at the committee, as well
as the country, levels. 124

In other words, the OHCHR was tasked with determining how quantitative
data, organized as indicators, could be used to make the performance of a
function that was admittedly "quasi-judicial"-the assessment of whether States
were living up to their human rights commitments-more feasible, transparent,
and effective. The nature of the "effectiveness" desired as an outcome of
assessment is somewhat opaque: the use of indicators is sought to "improve
follow-up on the recommendations and concluding observations" of the treaty
bodies. Just what form this follow-up might take is never clearly specified,
though presumably it involves States conforming with the treaty bodies'
recommendations.

By asking the OHCHR-a body of professional staff mandated to support
the work of the treaty bodies-to undertake the task of developing universal
indicators for human rights, the treaty bodies were asking a group of human
rights professionals to achieve what they themselves had been unable to do: to
transform a judgment-laden process into one that appeared technical, scientific,
and therefore-in the context in which the treaty bodies' authority is often in
doubt-more legitimate. Embedded in the 2006 Report was the assumption that
an "appropriate" set of indicators would at once garner the support of social
scientists, States, and civil society. Having done this, such indicators could then
be used by treaty bodies in what would appear to be a technical exercise of

123. OHCHR, Report on Indicators for Monitoring Compliance with International Human
Rights Instruments, I, U.N. Doc. HRI/MC/2006/7 (May 11, 2006) [hereinafter 2006 Report on
Indicators].

124. Id. 2.
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application, moving the treaty bodies beyond mere auditing to actual assessment
of State compliance with the human rights standards set out in the treaties. This
would have two advantages. First, it would be an assessment that appeared to be
objective because it was based on quantitative, scientifically validated methods,
embodied in measurement indicators, rather than in more visibly subjective (and
therefore more apparently open to politicization) exercises of human judgment.
Second, this very focus on indicators would effectively foreground the end-
product of (apparently'neutral) measurement made possible by indicators, in the
form of conclusions concerning States' progress on rights, compliance with
treaty obligations, and recommended next steps. Simultaneously, the focus on
indicators would background the acts of interpretation necessary to transform
abstractly worded international laws into human rights standards both capable of
and appropriate for transnational measurement.

A. The Troubled Authority of the Human Rights Treaty Bodies
in International Law

This ambitious goal-to create a set of indicators capable of attracting the
agreement of States, human rights advocates, and social scientists-is
understandable given the longstanding and unresolved issue of the status of the
treaty bodies-and thus of their assessments-in international law. Indeed, the
turn toward mechanics of measurement and notions of scientific objectivity may
appear to offer a kind of authority that the treaty bodies have never been able to
achieve through the "quasi-judicial exercise[s]" that make up their core
functions.

As a general matter, the human rights treaty bodies were set up to monitor
States' implementation of and compliance with the treaties to which they are
parties. With the exception of the CESCR, provision for the composition,
functions, and powers of each treaty body is set out in the instrument itself; 125

the CESCR was created by the U.N. Economic and Social Council (ECOSOC)
to carry out the monitoring functions described for it in the treaty. 126 Each of
the seven main treaty bodies review periodic State reports on their efforts to
implement and comply with the treaties; five are empowered to review
complaints from individuals; two can act pursuant to an inquiry procedure that
allows them to investigate "grave" or "systematic" violations; and four have the
ability to entertain complaints by one State concerning another (though no State

125. See ICCPR, supra note 23, arts. 28-45; CAT, supra note 40, arts. 17-24; Convention on
the Elimination of All Forms of Discrimination Against Women arts. 17-22, opened for signature
Dec. 18, 1979, 1240 U.N.T.S. 13 (entered into force Sept. 3, 1981); International Convention on the
Elimination of All Forms of Racial Discrimination arts. 8-16, opened for signature Dec. 21, 1965,
660 U.N.T.S. 195 (entered into force Jan. 4, 1969); International Convention on the Protection of the
Rights of All Migrant Workers and Members of their Families arts. 72-78, Dec. 18, 1990, 30 I.L.M
1517.

126. See OHCHR, Committee on Economic, Social and Cultural Rights, http://www2.ohchr.org
/english/bodies/cescr/index.htm (last visited Mar. 2, 2009).
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has ever utilized this procedure). 127 Made up of independent experts elected by
the States Parties, the treaty bodies meet for several short periods each year,
during which they carry out their mandated functions. 128

Over the years, the treaty bodies have become more and more evaluative in
their approach. While their role was once understood to be almost entirely that
of a supportive guide for States in implementing the treaties, the Committees
now assess State performance through several procedures. 1 2 9 All of the treaty
bodies work pursuant to treaty-specific Rules of Procedure, and they all formally
review State practice in hearings in which State representatives are invited to
present their periodic reports and to answer questions from members of the
treaty bodies. These sessions are called "constructive dialogues," and the
official approach is non-adversarial, as the OHCHR explains:

This procedure is not adversarial and the committee does not pass judgment on
the State party. Rather the aim is to engage in a constructive dialogue in order to
assist the Government in its efforts to implement the treaty as fully and
effectively as possible. The notion of constructive dialogue reflects the fact that
the treaty bodies are not judicial bodies, but were created to monitor the
implementation of the treaties and provide encouragement and advice to
States. 130

In practice, however, the "constructive" dialogues range from extremely
collegial to quite contentious. They are followed by written concluding
comments or observations, in which the Committees review both positive and
negative aspects of the State Party's performance under the treaty. 131 While the
treaty bodies avoid overt findings of specific violations during this periodic
review process, a number of the treaty bodies come very close to making such
determinations. 132 For example, the Human Rights Committee, which monitors
the ICCPR, makes pointed statements of "concern" about specific practices or
allegations, and follows those with recommendations for how the State can

127. OHCHR, Concept Paper on the High Commissioner's Proposal for a Unified Standing
Treaty Body, 3, U.N. Doc. HRI/MC/2006/2 (Mar. 22, 2006) [hereinafter Concept Paper].

128. See generally OHCHR, Human Rights Treaties Bodies, http://www2.ohchr.org/english/
bodies/treaty/index.htm (last visited Mar. 2, 2009).

129. See STEINER, ALSTON & GOODMAN, supra note 22, at 844-918 (examining the changing
role of the treaty bodies over time, using the Human Rights Committee as an example).

130. Concept Paper, supra note 127, 31.
131. The treaty bodies only began issuing collective written concluding comments (or

"concluding observations") in the 1990s, though some of the bodies allowed their members to
submit written individual observations before that. For a discussion of the evolving nature of
concluding comments, see Michael O'Flaherty, The Concluding Observations of United Nations
Human Rights Treaty Bodies, 6 HUM. RTS. L. REV. 27 (2006).

132. Id. O'Flaherty summarizes the legal status of concluding comments as follows: "(a) They
have no binding status for States; (b) Nevertheless, as outputs of the treaty bodies they have a
notable authority, albeit ill-specified; (c) This authority is most apparent in situations where the
treaty bodies pronounce on issues of violation of the treaties and where they otherwise purport to
interpret treaty provisions; (d) The authority is less clear where the treaty bodies provide general
advice on strategies for enhanced implementation of a treaty and when they opine on matters which
seem to have little or nothing to do with the actual treaty obligations of the State Party." Id. at 36.
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ensure compliance with the treaty. 133 In recent years, a number of treaty bodies
have taken significant steps to follow up on these recommendations. 134

Informally, NGOs often use concluding comments in their advocacy efforts, and
they can become the subject of intense domestic and international pressure as a
result.

As explored earlier in this Article, the treaty bodies also issue General
Comments (also called General Recommendations by some treaty bodies).
While General Comments began largely as vehicles to explain procedural
matters or to provide guidance for States in preparing their reports to the
committees, they have, over time, come to emphasize interpretation, explicating
in some detail the substantive provisions of the relevant treaty. 135 As a general
matter, General Comments have become more and more reasoned, formally
structured, and far-ranging. 136 They have set out the content of key rights,
articulated State duties in relation to those rights, and explored issues such as
remedies and monitoring. Some famous General Comments have sought to
resolve-in favor of broad human rights principles-basic issues in international
law; when they have done so, some States have taken strong objection. 13 7

Despite this, some General Comments have become extremely influential

133. See, e.g., HRC, Consideration of Reports Submitted by States Parties Under Article 40 of
the Covenant, Concluding Observations of the Human Rights Committee, France, 20, U.N. Doc.
CCPR/C/FRA/CO/4 (July 31, 2008) (Human Rights Committee, reviewing report of France, stating
that the Committee "is concerned by reports that foreign nationals have in fact been returned by the
State party to such countries, and subjected to treatment that violates article 7 of the Covenant," and
that, accordingly, "[tihe State party should ensure that the return of foreign nationals, including
asylum seekers, is assessed through a fair process that effectively excludes the real risk that any
person will face serious human rights violations upon his return.").

134. See Concept Paper, supra note 127, 32; see also O'Flaherty, supra note 131, at 47-51.

135. See STEINER, ALSTON & GOODMAN, supra note 22, at 877-84; see also Philip Alston, The
Historical Origins of the Concept of 'General Comments' in Human Rights Law, in THE
INTERNATIONAL LEGAL SYSTEM IN QUEST OF EQUITY AND UNIVERSALITY: LIBER AMICORUM
GEORGES ABI-SAAB 763 (L. Boisson de Chazournes & V. Gowland Debbas eds., 2001).

136. See STEINER, ALSTON & GOODMAN, supra note 22, at 877-84.

137. Perhaps the most well-known example of such a controversy involves the Human Rights
Committee's General Comment No. 24 on reservations to the ICCPR. Reservations are statements
made by States at the time they ratify a treaty that purport to alter the legal content of the treaty
being ratified. See Vienna Convention on the Law of Treaties, art. 2(d), May 23, 1969, 1155
U.N.T.S. 331. In General Comment No. 24, the Human Rights Committee asserted its power to
review the validity of reservations to the ICCPR, and to sever-essentially to ignore-those
reservations it determines are contrary to the object and purpose of the Covenant. See HRC, General
Comment No. 24: Issues Relating to Reservations Made upon Ratification or Accession to the
Covenant or the Optional Protocols Thereto, or in Relation to Declarations under Article 41 of the
Covenant, U.N. Doc. CCPR/C/21/Rev.I/Add.6 (Nov. 4 1994). The United States, France, and the
United Kingdom all lodged official objections to the General Comment. See HRC, Observations by
the United Kingdom on General Comment No. 24," Annex No. VI(B), U.N. Doc. A/50/40 (Oct. 3,
1995); HRC, Observations by the United States ofAmerica on General Comment No. 24, Annex No.
VI(A), U.N. Doc. A/50/40 (Oct. 3, 1995); HIRC, Observations by France on General Comment No.
24 on Reservations to the ICCPR, Annex No. VI, U.N. Doc. A/51/40 (Apr. 13, 1997).
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through formal and informal channels by guiding State policies,138 influencing
U.N. agency actions, 13 9 and becoming the framework for NGO action. 14 0

Treaty bodies that decide individual petitions have an even more judicial,
or court-like role than those that do not. They must decide, based on written
submissions by the petitioner and the responding State, whether there has been a
violation of the relevant treaty, and if so, what actions the State should take to
remedy the violation. 141 Even at this, the height of the Committees' "quasi-
judicial" role, the decisions of the treaty bodies are not binding as a matter of
treaty law. 14 2 Despite this limitation, the normative impact of the treaty bodies'
decisions is significant. 143 As the OHCHR has explained:

It is through individual complaints that human rights are given concrete meaning.
In the adjudication of individual cases, international norms that may otherwise
seem general and abstract are put into practical effect. When applied to a person's
real-life situation, the standards contained in international human rights treaties
find their most direct application. The resulting body of decisions may guide
States, non-governmental organizations (NGOs) and individuals in interpreting
the contemporary meaning of the texts concerned. 144

The decisions of the treaty bodies in individual cases often have a wide-
ranging impact. Notwithstanding the formal non-binding nature of the
Committees' recommendations, the relevant State may act in accordance with

138. For example, in 2006, the U.K. government recognized that there is a right to water under
international law. See Press Release, U.K. Department for International Development [DFID], UK
Recognises the Right to Water as Hilary Benn Launches Call for Global Action Plan to Solve Water
Crisis (Nov. 6, 2006), available at http://www.dfid.gov.uk/news/files/pressreleases/human-dev-
report06.asp. It cited the CESCR's General Comment No. 15 on the Right to Water in its
background document released at the time of the announcement. See DFID, THE HUMAN RIGHT TO
WATER 3-5 (2006), available at http://www.dfid.gov.uk/pubs/files/human-right-water.pdf.

139. See, e.g., UNDP, HUMAN DEVELOPMENT REPORT 2006: BEYOND SCARCITY: POWER,

POVERTY AND THE GLOBAL WATER CRISIS 26, 60-74 (2006) (citing the CESCR's General Comment
No. 15 on the Right to Water and setting out U.N. policies to support that right).

140. See, e.g., CENTER FOR HUMAN RIGHTS & GLOBAL JUSTICE, PARTNERS IN HEALTH, RFK

CENTER FOR HUMAN RIGHTS, AND ZANMI LASANTE: W6CH NAN SOLEY: THE DENIAL OF THE RIGHT

TO WATER IN HAITI 27 (2008), available at http://www.chrgj.org/publications/reports.html#escr
(describing the CESCR General Comment No. 15 on the Right to Water as the basis for a
collaborative effort to document and denounce violations of the right to water in Haiti) (last visited
Mar. 2, 2009).

141. OHCHR, Human Rights Treaty Bodies-Individual Communications, http://www2.ohchr.
org/englishlbodies/petitions/individual.htm (last visited Mar. 2, 2009).

142. Concept Paper, supra note 127, 34.

143. Some influential commentators have argued that the decisions of the treaty bodies in
individual cases are much more than recommendations. See, e.g., MARTIN SCHEININ & RAIJA
HANSKI, LEADING CASES OF THE HUMAN RIGHTS COMMITrEE 22 (2003) (arguing that "it would be
wrong to categorize the Committee's views as mere 'recommendations.' They are the end result of a
quasi-judicial adversarial international body established and elected by the States Parties for the
purpose of interpreting the provisions of the Covenant and monitoring compliance with them.").

144. Human Rights Treaty Bodies-Individual Communications, supra note 141, at intro-
duction.
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them, extending compensation to victims, or changing laws or policies. 145 Even
when this is not the case, NGOs and other civil society actors often use such
decisions as the basis for advocacy efforts.

Finally, General Comments, decisions in individual cases, and even
concluding comments have been cited by international, 146 regional,' 47 and
domestic courts. 14 8  For example, the International Court of Justice cited
approvingly the reasoning of the Human Rights Committee in its Advisory
Opinion on the Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory in 2004.149 In that case, the ICJ cited to
individual cases, a General Comment, and concluding comments of the Human
Rights Committee. 150  Through such frequent and high-level references, the
work of the treaty bodies takes on an authoritative quality that, at times,
approaches that of an international court or tribunal.

Thus, the treaty bodies walk a difficult tightrope: constrained by positive
international law, their greatest power is often normative. They are at the height
of their authority when they are most persuasive, when their legal analysis-
their judgment-is valued. A power based on persuasion can be severely
limiting, however. In the case of indicators, as explored below, the treaty bodies
seem to be hoping that the power of social science will have greater
"compliance pull" than well-reasoned General Comments or persuasive
decisions in individual cases.

B. Expert Indicators: The OHCHR Indicators Initiative

To carry out the task entrusted to it by the treaty bodies, the OHCHR itself
turned to professionals, convening several meetings of experts from the
academy, international agencies and non-governmental organizations, as well as
members of the treaty bodies themselves, to discuss indicators. The goal of
these meetings-held initially in August 2005 and March 2006, with follow up
meetings in December 2006,151 December 2007, and April 2008 152-was to

145. For a discussion of State responses to the decisions of the Human Rights Committee, see
STE1NER, ALSTON & GOODMAN, supra note 22, at 913-14.

146. See, e.g., Prosecutor v. Tadic, Case No. ICTY-IT-94-l-T, Decision on Defence Motion for
Interlocutory Appeal on Jurisdiction, T 45 (Oct. 2, 1995) (citing and deploying the reasoning of the
Human Rights Committee as reflected in individual cases and a General Comment).

147. See, e.g., Kurt v. Turkey, 27 Eur. Ct. H.R. 373, 1 65 (1998) (referring to the case law of the
Human Rights Committee concerning enforced disappearances).

148. See, e.g., State v. Makwanyane & Mchunu, 1995 (6) BCLR (CC) (S. Aft.), reprinted in 16
Hum. RTS. L. J. 154, 160 (1995) (discussing, as an interpretive tool, the approach of the Human
Rights Committee to the death penalty).

149. See Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 2004 I.C.J. 131, 109-10, 136 (July 9).

150. See id. 109 (individual cases), 110 (concluding comments), 136 (General Comment).

151. Satterthwaite was a participant at the December 2006 meeting.
152. OHCHR, Report on Indicators for Promoting and Monitoring the Implementation of
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design and adopt a conceptual framework for the creation and implementation of
human rights indicators that could be used for "monitoring the compliance of
State Parties with international human rights instruments" by the treaty
bodies. 153 Since the work was undertaken at the request of the treaty bodies,
the 2006 Report assumed that the indicators being developed would be used by
the treaty bodies in their assessment of State compliance with the relevant
treaties.

The OHCHR had been working on human rights indicators even before this
formal process began, drawing on analytical advances made by one of the
independent experts then entrusted with work on a specific human rights issue,
the U.N. Special Rapporteur on the Right to Health, Paul Hunt. 154 In 2003,
Hunt had proposed a conceptual framework and recommended approach to
creating and using indicators in monitoring the right to health. 155  This
approach, which relied on three types of indicators-structural, process, and
outcome-was later adopted by the OHCHR as the framework for its indicators
project.

The result was a framework that made a significant contribution in terms of
conceptually clarifying human rights compliance indicators, while also
significantly scaling down expectations for the use of those indicators. 156

Whereas the initial hope was, ambitiously, for a set of indicators that could be
used for "monitoring compliance" with human rights treaties, 157 the final
product is a framework that "seeks neither to prepare a common list of
indicators to be applied across all countries irrespective of their social, political
and economic development, nor to make a case for building a global measure for
cross-country comparisons on the realization of human rights."' 158 Thus,
through the experts' consultations, the goal of creating universally applicable
indicators for the use of treaty bodies in measuring compliance with treaties was
transformed into a framework and attendant list of illustrative indicators that

allows a balance between the use of a core set of human rights indicators that may

Human Rights, 15 n.17, U.N. Doc. HRI/MC/2008/3 (June 6, 2008) [hereinafter 2008 Report on
Indicators].

153. Id. 1.

154. For a discussion of this work, see Report of the Special Rapporteur on the Right of
Everyone to the Enjoyment of the Highest Attainable Standard of Physical and Mental Health, Paul
Hunt, U.N. Doc. E/CN.4/2006/48, 14 (3 Mar. 2006) [hereinafter 2006 Hunt Report].

155. See Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the
Highest Attainable Standard of Physical and Mental Health, Paul Hunt, U.N. Doc. A/58/427, 7-10
(10 Oct. 2003) [hereinafter 2003 Hunt Report].

156. For a discussion of various conceptual frameworks for the creation of human rights
indicators, see Welling, supra note 3, at 947-53.

157. See 2006 Report on Indicators, supra note 123, 12 ("In the use of indicators for
monitoring the implementation of human rights, the first step should be to have a general agreement
on the choice of indicators. This should be followed by setting performance benchmarks on those
selected indicators.") (citations omitted).

158. 2008 Report on Indicators, supra note 152, 43.
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be universally relevant and at the same time retain the flexibility of a more
detailed and focused assessment on certain attributes of the relevant human rights,
depending on the requirements of a particular situation. 159

In short, an effort that was initially aimed at giving the treaty bodies a new
tool to help in the "quasi-judicial" exercise of assessing State compliance with
treaties was transformed into an initiative aimed at giving all human rights
practitioners a tool to conduct that assessment-implicitly now seen as a
technical exercise.

At a conceptual level, the OHCHR's framework responds to a number of
the concerns discussed in Section I of this Article. For example, the confusion
over whether indicators would measure human rights enjoyment by populations
under a State's jurisdiction or efforts made by States to fulfill their treaty
obligations 160 was resolved in favor of measuring both enjoyment and State
effort in order to allow for assessment of compliance. The framework adopts
the same approach for all rights-whether civil and political, or social,
economic, and cultural--eschewing earlier divisions between types of rights. 161

Each substantive right is broken down into several elements, or "characteristics"
based on the normative content of the right as set out in relevant treaties and
General Comments produced by the relevant treaty bodies. The framework
adopted by the OHCHR therefore draws on the increasing conceptual clarity
concerning the human rights set out in the core treaties. The right to life, for
example, was given the following "attributes": arbitrary deprivation of life,
disappearances of individuals, health and nutrition, and the death penalty. 162

One of the limitations of this approach, of course, is that those rights that have
not been as carefully explicated by the treaty bodies will not be as easily
translated into the indicators framework. Several experts have suggested that
indicators should be created only for those rights that have been the subject of at
least one General Comment by the relevant treaty body. 163 Otherwise, as our
initial critique suggested and others also worry, the experts might, in effect, get
ahead of the treaty bodies, articulating human rights norms and standards
through their measurement indicators, rather than the other way around. 1 6 4

Once attributes were identified for a given right, three types of indicators
were designed for each right: structural, process, and outcome. Briefly,
structural indicators "reflect the ratification and adoption of legal instruments
and existence of basic institutional mechanisms deemed necessary for

159. Id.
160. For a discussion of this confusion in earlier efforts, see Raworth, supra note 98.
161. See 2008 Report on Indicators, supra note 152, 5.
162. See id. 7.
163. Personal communications with Satterthwaite.
164. A related concern is expressed by Todd Landman, who states that "Tremendous progress

in human rights measurement has been achieved but there are serious and significant lacunae in the
field that need to be addressed that include [... ] the content of rights that remain unmeasured..
LANDMAN, supra note 61, at 91 (emphasis in original).
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facilitating realization of a human right. They capture commitments or the intent
of the State in undertaking measures for the realization of the concerned human
right."' 165  Quite literally, these indicators include things like-for the right to
adequate housing--"[i]nternational human rights instruments, relevant to the
right to adequate housing, ratified by the State." 166 Process indicators measure
the efforts of States as they implement and enforce human rights; they measure
things like the amount of money spent on a program to fulfill a given right, or
the number of complaints processed by the authorities concerning alleged
violations of the right being assessed. Process indicators are meant to capture
the cause element of a cause and effect relationship between the efforts of States
and the fulfillment of the right under examination.167 Outcome indicators,
explained below, are meant to capture the effect element. Importantly, process
indicators are said to be "more sensitive to changes than outcome indicators and
hence are better at capturing progressive realization of the right or in reflecting
the efforts of the State Parties in protecting the rights."' 16 8

Outcome indicators aim to measure the actual enjoyment of the human
right under consideration by the relevant population. Most of the familiar
socioeconomic indicators can most prominently be found within this category.
For example, in relation to the right to life, "life expectancy at birth" can be
found alongside "number of deaths in custody per 1,000 detained or imprisoned
persons, by cause of death (for example, illness, suicide, homicide)." 169 If the
appropriate process indicators have been chosen, there will be some form of
cause and effect relationship between the State efforts measured by the process
indicators and the fulfillment of rights measured by outcome indicators. 17 0 By
using all three types of indicators to measure an individual right, the idea is to
"reflect the commitment-effort-results aspect of the realization of human rights
through available quantifiable information." 171  This cause and effect
relationship may be among the hardest elements to achieve using the conceptual
framework adopted by the OHCHR. This is true because understanding cause
and effect requires extremely detailed, comprehensive, and context-specific
analysis.1 72 As the framework stands, only "illustrative" indicators are chosen

165. See 2008 Report on Indicators, supra note 152, 18.

166. See id. at 29.

167. See id. 19.

168. See id.

169. See id. at 22.

170. Former Special Rapporteur on the Right to Health Paul Hunt warns that it will not always
be possible to capture cause and effect though indicators. See 2006 Hunt Report, supra note 154,
59.

171. Seeid. 17.

172. For a discussion of the difficulty of reflecting cause and effect through indicators, see ERIK
ANDRE ANDERSEN & HANS-OTTO SANO, DANISH INST. FOR HUM. RTS., HUMAN RIGHTS

INDICATORS AT PROGRAMME AND PROJECT LEVEL - GUIDELINES FOR DEFINING INDICATORS,
MONITORING AND EVALUATION (2006), available at http://www.humanrightsimpact.org/fileadmin
/hriaresources/humanrights-indicators at-prog-and-proj-level.pdf (discussing the difficulty of
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for any given right; it would therefore seem impossible to guarantee that a
specific cause and effect relationship will be captured in relation to a specific
right in a given country.

In the last two years, the OHCHR has piloted its framework and illustrative
indicators through national and regional workshops. 173  Through these
consultations, the OHCHR has refined its procedural approach to developing
and using human rights indicators. The result seems to be a significant emphasis
on participation in the development and use of indicators. Whereas earlier work
seemed to assume that experts at the international level could develop universal
indicators that would apply across countries, the most recent report from the
OHCHR calls for participation in the selection of indicators as an essential
element of their use, though the means of such participation is not specified. 174

While this participatory aspect is to be welcomed-indeed, as discussed in
Section IV, it is essential-without more guidance, it also calls, into doubt the
coherence of a framework that seeks to reflect certain kinds of relationships. If
a group of stakeholders, for example, selects two or three process indicators that
are not in any logical sense the "cause" of the outcome indicators also chosen,
which body will make sense of the results?

properly "attributing" an impact to a specific intervention in the context of project management and
evaluation). Furthermore, causal relationships in the social world are notoriously difficult to
measure using non-experimental methods (methods without entirely known and strictly controlled
variables). As sociologist Stanley Lieberson reminds us, "Empirical data can tell us what is
happening far more readily than they can tell us why it is happening." STANLEY LIEBERSON,

MAKING IT COUNT: THE IMPROVEMENT OF SOCIAL RESEARCH AND THEORY 219 (1987). Yet, "there
is a tendency to make explained variance or the well-behaved data set a good in itself. As a
consequence, the researcher is prone to judge the optimal'outcome in terms of the closest fit or the
most variance explained." Id. at 91. In other words, social researchers-often in spite of
themselves-will tend to suggest that when "statistically significant" correlative relationships can be
identified between an independent and dependent variable, and/or one independent variable can be
associated much more strongly than another with a relevant dependent variable-that a causal
relationship can be inferred from this finding. Of course, even when social researchers are very
careful not to make such suggestions, consumers of social science data often draw causal inferences
from correlative or associative data, in spite of researchers' strongest cautions to the contrary.
Elaborating upon this general tendency, Lieberson identifies the following more specific dangers
haunting non-experimental social research: First, in "pursuit of variance.., researchers. . . pick
certain problems and ignore others, depending on whether they can obtain data sets that are
'appropriate' (i.e. that incorporate variation in the crucial variables). [And second,]... the level of
empirical analysis is often determined not simply by the substantive nature of the problem but by a
statistical requirement, to wit, the need for variation in the data set so as to allow. for variance-based
statistical analyses." Id. This second tendency in particular, according to Lieberson, "is a
remarkably deceptive and widespread practice that gums up our ability to... generate conclusions
about what is causing what." Id. This is because data may only be collected about a limited range of
potentially "causal" factors, due to the fact that only data about these factors are available in
statistically valid, measurable forms. Once the data are gathered and compared, it becomes nearly
impossible even for researchers-let alone the ultimate consumers of research findings who are less
familiar with what has been excluded-to recall and take appropriate account of the potential causal
weight of that which has not been measured.

173. See 2008 Report on Indicators, supra note 152, 27-33.

174. Seeid.1ll.
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On the other hand, the OHCHR's indicator initiative does represent an
improvement in inclusiveness concerning sources of data. OHCHR sees both
official socio-economic data sources and NGO sources of events-based data as
valuable for assessing government efforts and outcomes. 175 The OHCHR
suggests that data from official statistical agencies should be "of primary
importance" for treaty bodies, since such data are produced by the State itself
through "a standardized methodology."1 76 Such data include the familiar socio-
economic data collected by State agencies that is frequently utilized by
development professionals. 177 With respect to "alleged or reported cases of
human rights violations," NGO sources are lauded. 178 Though nowhere stated,
the assumption here is that-of course-States will not accurately report on
their own abuses, and that NGO accounts must therefore be relied upon as the
primary sources for such data, despite their much-criticized lack of
uniformity1 79  and alleged subjectivity. 180  OHCHR deals with this by
suggesting that NGO data can be "processed in a standardized manner" by U.N.
agencies or national human rights institutions before being used in the indicators
framework. 181

OHCHR also recognizes that indicators should be designed holistically,
given the intertwined nature of rights. For example, the framework recognizes
that a process indicator for one right may be an outcome indicator for
another. 182 For example, the indicator "Proportion of population using an

175. See id. 13.
176. See id. 13 ("The use of a standardized methodology in the collection of information,

whether it is through census operations, household surveys or through civil registration systems, and
usually with high level of reliability and validity, makes indicators based on such a methodology
vital for the efforts to bring about greater transparency, credibility and accountability in human
rights monitoring.").

177. A recent article suggests that such familiar data could be the basis for assessing State
compliance with the ICRSCR. See Clair Apodaca, Measuring the Progressive Realization of
Economic and Social Rights, in ECONOMIC RIGHTS: CONCEPTUAL MEASUREMENT, AND POLICY
ISSUES, supra note 99, at 165, 174 (noting that "[tlhe indicators are chosen because of their direct
connection to the enumerated rights" in the ICESCR).

178. See 2008 Report on Indicators, supra note 152, 14 ("Events-based data consists mainly
of data on alleged or reported cases of human rights violations, identified victims and perpetrators.
Indicators, such as alleged incidence of arbitrary deprivations of life, enforced or involuntary
disappearances, arbitrary detention and torture, are usually reported by NGOs and are or can also be
processed in a standardized manner by, for instance, national human rights institutions and special
procedures of the United Nations.").

179. For concerns about lack of uniformity, see, for example, LANDMAN, supra note 61, at 88
("Events-based data are prone to either under-reporting of events that did occur or over-reporting of
events that did not occur, creating problems of selection bias and misrepresentative data.").

180. For a discussion of critiques of events-based data, see, for example, TODD LANDMAN,
MAP-MAKING AND ANALYSIS OF THE MAIN INTERNATIONAL INITIATIVES ON DEVELOPING
INDICATORS ON DEMOCRACY AND GOOD GOVERNANCE (2003), available at http://www.oecd.org/
dataoecd/0/28/20755719.pdf.

181. See 2008 Report on Indicators, supra note 152, 14.

182. See id. 9 24-25.
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improved drinking water source," currently included as a process indicator for
the right to life, also appears as an outcome indicator for the right to adequate
housing. 183 In other words, access to an improved drinking source (a process
indicator for the right to life) is a cause of improved life expectancy among
children under five (an outcome indicator for the right to life), while access to an
improved drinking source is itself reasonably assumed to be caused by--at least
in part-the "[s]hare of public expenditure on provision and maintenance of
sanitation, water supply, electricity and physical connectivity of habitations" (a
process indicator for the right to adequate housing). 184

While the OHCHR states that "qualitative and quantitative indicators are
both relevant in the work of treaty bodies," it explicitly designed the framework
around the use of quantitative indicators since that is what it was requested to do
by the treaty bodies. 185 The resulting silence on how qualitative indicators can
be used is highly problematic, since it creates the impression that qualitative
indicators are largely irrelevant when assessing a State's compliance with its
human rights obligations. Issues of feasibility have also come center stage: the
OHCHR has made efforts "to keep the identified indicators simple, based on
standardized methodology for data collection and, to the extent feasible, with an
emphasis on disaggregation of information by prohibited grounds of
discrimination and by vulnerable or marginalized population groups, who have
to be the target for public support in furthering the realization of human
rights."' 186 Because populations-and discrimination--differ across countries,
the framework encourages users to identify the most relevant categories for
disaggregation, recognizing that the process of producing disaggregated data is
expensive and time consuming. For example, an indicator such as "net primary
enrollment ratio by target groups," listed as a process indicator for the right to
education, will need to be disaggregated on grounds such as "sex, disability,
ethnicity, religion, language, social or regional affiliation of people." 187 Human
rights law prohibits discrimination on all of these grounds, meaning that
enrollment rates that differ across these categories would be highly relevant in
assessing the adequacy of a State's efforts to dismantle discrimination and
enhance equality. However, it is often too expensive for national bodies to
break down information along all of these axes given competing demands. 188

183. See id. 22, 29.

184. See id. 29.

185. See id. 4 n.5.

186. See id. 44.

187. Seeid. 10.

188. An illustrative anecdote may be helpful here: while on a human rights field visit for a
women's rights project, Satterthwaite asked the representative of a national women's ministry why
they did not demand that the national statistical office disaggregate basic socio-economic indicators
by sex. "They have demanded that we pay for each indicator we want disaggregated by sex," the
ministry employee explained. "We simply do not have the resources to pay for this." Sandra
Fredman also points to the problem of data collection in the context of resource-poor countries. See
Sandra Fredman, Socio-Economic Rights and Positive Duties, in HUMAN RIGHTS TRANSFORMED,
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Thus, the internationally-identified indicators will need to be adapted to the
national situation, so that national bodies collect and report on those categories
of the population most likely to experience discrimination. 189

Despite these significant advances, the framework set out by the OHCHR
reflects a continuing lack of clarity about a number of crucial issues. Perhaps
most importantly, the OHCHR does not specify who, in addition to the treaty
bodies, should use the indicators it has identified, but instead suggests that they
will be useful both for assessing compliance with human rights commitments,
and for rights-based monitoring of development projects. 190  Rights-based
monitoring is an activity that is distinct from monitoring States' compliance
with human rights treaties. While it necessarily involves a close examination of
States' efforts in areas covered by relevant treaties, the goals of each type of
monitoring are different. When assessing compliance with a treaty, the assessor
is determining the extent to which a State has met its duties under a legal
standard. When assessing a development project from a rights-based
perspective, the assessor is determining the extent to which the project has
advanced human development while also enhancing human rights. Indicators,
therefore, are likely to differ significantly based on their use.

With respect to monitoring State compliance with human rights treaties, the
OHCHR specifies that "[i]t is the objective of the work undertaken by OHCI{R
for the treaty bodies to identify relevant quantitative indicators that could be
used in undertaking human rights assessments." 19 1  Toward this end, the
OHCHR concludes that further work is needed to identify a "treaty-specific list
of illustrative indicators." 19 2 Given its determination that indicators also should
be context-specific and participatory, the tension between State-specific and
universal indicators appears to continue through the OHCHR's indicators
project. What role different actors (including the treaty bodies, States, OHCHR,
and civil society) will have in selecting and using the various indicators in the
monitoring process remains unclear. This is striking, not only since it represents
a significant shift from the original task of identifying indicators for use by the
treaty bodies, but also since there are enormous differences-legally and
politically-among the various potential uses of the indicators forwarded by the
OHCHR. For example, the treaty bodies have treaty-bestowed authority since
they are charged with monitoring State compliance under the relevant treaty

supra note 43, at 204-40, 215. See also Welling, supra note 3, at 939 (explaining that many
developing countries are "ill-equipped to provide necessary disaggregated data"), and Fukuda-Parr
et al., supra note 12, at 8.

189. The Special Rapporteur on the Right to Health, Paul Hunt explains: "[Viulnerability and
discrimination are contextual. While a group might be especially vulnerable in one context, it might
not be in another. Thus, in a particular national context, there might be a case for giving priority to
the collection of some disaggregated data rather than others." See 2006 Hunt Report, supra note
154, 10.

190. See 2008 Report on Indicators, supra note 152, 35-36.

191. See id. f 35.
192. See id. v 7.
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(though this authority is always contested). Their use of the OHCHR indicators
will carry with it a certain weight not present among other users. States have
another type of authority-the type drawn on by the CESCR when it has called
on States to themselves create indicators. States' adoption of the OHCHR
indicators would go some distance toward legitimizing the framework, though it
certainly would not have binding effect on other States under the international
legal regime. The adoption and use of the OHCHR indicators by NGOs and
other advocates would carry with it no special authority, though it would
potentially lend the aura of legitimacy otherwise potentially lacking in this
exercise.

Finally, whether the indicators being designed actually do measure what
they purport to measure is something that will need to be assessed over time.
The OHCHR concludes that its current framework:

allows a balance between the use of a core set of human rights indicators that may
be universally relevant and at the same time retain[s] the flexibility of a more
detailed and focused assessment on certain attributes of the relevant human rights,
depending on the requirements of a particular situation. 193

In other words, the OHCHR appears to hope that a core set of universal
indicators can be agreed upon, but suggests that this core set will be
complemented by more contextual indicators. In its report, the OHCHR sets out
"indicators for 12 human rights and the approach to the selection and
contextualization of indicators with a view to encourage the application of the
work at country level and in the treaty bodies."'194 However, the OHCHR
nowhere states who will adapt the indicators to the national level, or what
relationship such choices-if made by actors other than the treaty bodies-will
have on how treaty bodies use indicators when assessing State compliance with
human rights law. Instead of answering this question, the OHCHR presents the
issue as a technical one, explaining that the framework presented "enables the
potential users to make an informed choice on the type and level of indicator
disaggregation that best reflects their contextual requirements for implementing
human rights or just some of the attributes of a right, while recognizing the full
scope of obligations on the relevant human right standards." 195  Thus
transformed, the issue of authority and judgment-always lurking behind the
corner of the human rights regime-is again hidden from sight, buried in
language concerning "informed choice[s]" to be made by experts.

In this way, human rights indicators share the attributes of other types of
standards. As Bengt Jacobsson has said, "[s]tandardization may be regarded as
a way of regulating in a situation where there is no legal centre of authority."
Ominously characterizing the brave new "world of standards" that he and his
colleagues set out to critically analyze, he continues: "[w]e will have a kind of

193. Seeid. 43.

194. Id. 41.

195. Id. 43.

20091

49

Rosga and Satterthwaie: The Trust in Indicators: Measuring Human Rights

Published by Berkeley Law Scholarship Repository, 2009



302 BERKELEY JOURNAL OF INTERNATIONAL LAW

symbolic and secularized society based on the premise that people voluntarily
conform to the decisions of authorized expert knowledge. But while order is
being established, responsibility may be vanishing." 19 6

Two responsibilities are at risk of vanishing in the context of human rights
indicators: first, the responsibility for transforming into measurable indicators
the more or less fully articulated normative standards that derive from
international human rights treaties and the treaty bodies' interpretations of them;
and second, the choice of indicators that will be used to measure human rights
commitments. The work of experts who designed these standards at the request
of the treaty bodies effectively disappears when one is confronted with the final
product: a neat set of one-page matrices that set out structural, process, and
outcome indicators for the major human rights delineated in international human
rights treaty law. Jacobsson points to three significant problems "related to
standardization, which stem from reliance on experts: depoliticization,
technicalization, and the emergence of regulation without responsibility." 197

Technicalization is present in the case of human rights indicators, where
expert knowledge is packaged into lists of illustrative indicators and their
accompanying explanatory "meta-sheets," which are forwarded as useful for all
involved-States being monitored, individuals whose rights need protection, and
treaty bodies who have only contested authority. Seeking voluntary use of these
indicators by "human rights stakeholders," including "human rights,
development and statistical practitioners,"' 19 8 the OHCHR champions the
technical superiority of its conceptual framework and its adaptability to national
context. Further, it does so using the language of professional expertise.199 As
Jacobsson explains, "Standards make organizations visible and possible to
control and audit. When standards are assumed to embody what the experts
have found to be best-that is, treated as technical in nature-it may be held that
this control is objective and non-controversial. ' 20 0

Why is this a problem? Bengt Jacobsson 20 1 and Sally Engle Merry 20 2

argue that the danger lies in the potential for standards to depoliticize choices

196. Bengt Jacobsson, Standardization and Expert Knowledge, in A WORLD OF STANDARDS 40
(Nils Brunsson et al. eds., 2000). This edited collection traces standardization practices through a
diverse array of overlapping geographical and institutional contexts-private, national, local, inter-
and non-governmental. David Kennedy makes a similar point about the role of experts and expertise
in international legal arenas. See Kennedy, supra note 5.

197. Jacobsson, supra note 196, at 49.

198. 2008 Report on Indicators, supra note 152, 33.

199. For example, OHCHR explains that the "expert group peer reviewed all proposals made by
the secretariat on the concept, methodology, the choice of illustrative indicators, as well as the
process for validating the results at country level," thus relying on the validation of such peer review
as legitimizing its choices. Id. 27.

200. Jacobsson, supra note 196, at 45.

201. Id.

202. Merry, supra note 5, at 21.
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that would otherwise be openly contested in the public sphere. Here, the
marketing by OHCHR of its indicators seems intended to bring States
voluntarily into closer line by persuading those with whom they work-"human
rights stakeholders"--that indicators offer a technical answer to what would
otherwise appear to be judgment-laden (and thus court-like) or highly contested
(and thus political) issues. The auditing role of the CESCR is thereby
maintained, but now with States being asked to use the rules set out by
international experts rather than those of the State's choosing. 20 3 In this way,
what might otherwise appear as a bold assertion of authority and power by the
treaty bodies is passed off as a technical exercise that should be voluntarily
accepted by rational human rights practitioners-including those working for
the State.

In the end, however, this effort will never solve the problem that generated
the CESCR's audit practice to begin with: the relationship of distrust between
the treaty bodies and the States whose efforts they monitor. This is because,
although it appears to do so, the framework forwarded by the OHCHR will
never be able to do the real work of assessing where States have fallen short of
their obligations under human rights treaties. To take one example: while the
framework created by the OHCHR identifies interconnections between rights
(recall the example of "Proportion of population using an improved drinking
water source" used as a process indicator for one right and an outcome indicator
for another), it does not do what will be needed to actually assess compliance
with interlocking human rights obligations in real-life situations. Further, how
will the user of the indicators framework determine whether the choices that a
State has made-to engage in a specific effort that could be measured by a
process or outcome indicator-is what is needed in the given context to ensure
compliance with the standard set out in the treaty? While the conceptual clarity
concerning the standard of progressive realization is helpful, even a pristine
level of clarity will never allow a human rights professional to assess as a
technical matter the adequacy of the State's measures because adequacy is never
only a technical question. To use another example, imagine an assessor seeks to

203. Theorists of "governmentality" would surely read this-with some good reason-as a
profoundly Althusserian/Foucaultian move in that the OHCHR and treaty bodies seem to be
interpellating States in ways analogous to those States have been described as using to interpellate
their citizen-subjects. See Louis Althusser, Ideology and Ideological State Apparatuses, excerpted
in CRITICAL THEORY SINCE 1965 245 (Hazard Adams & Leroy Searle eds., 1971). Althusser uses
the term interpellation to describe the processes by which apparatuses of the state, via ideology,
ensure we will recognize ourselves as subject to its rule. His famous example is of a citizen who,
upon hearing a police officer shout "Hey, you?" is moved almost involuntarily to turn in response,
recognizing that the officer may be calling him, and in so doing, recognizing that officer's authority
to "hail" him. Foucault describes the complex processes of "subjectification"-by which individuals
come to inhabit positions within the structure of language-in a much more thorough-going manner
through several books. See, e.g., MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE
PRISON (1977); MICHEL FOUCAULT, THE HISTORY OF SEXUALITY: AN INTRODUCTION, VOL. 1
(1978). A good summary can be found in Nick Mansfield, SUBJECTIVITY: THEORIES OF THE SELF
FROM FREUD TO HARAWAY (2000). We will touch briefly upon this literature infra in Section V.
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determine the adequacy of a State's allocations to primary education and to the
promotion of higher education for women. Imagine further that the State in
question has an extensive primary school system, but that it has systematically
undervalued women's roles in the professions. How will the user of the
indicator "share of public expenditure on education devoted to primary
education" know whether a State's choice to allocate proportionally less money
to primary education than it allocates to scholarships and professional training
for women is permissible when simultaneously confronted with the indicator
"proportion of females with professional or university qualification"? 20 4

Such can never be a technocratic assessment. It requires, instead, the
exercise of judgment. By evading possibly the most thorny issue-who will be
the final arbiter of which indicators will be used, and how exactly they will be
used to assess State compliance with international human rights law-the
OHCHR evades one of the most difficult issues in human rights law: that of
authority. In the end, the discussion of human rights indicators requires us to
attend to the issue of judgment, and the unique challenges posed by a system of
law that fails to locate authority for judgment in any given body. Implicitly
recognizing this problem but seeking to elide it, the OHCHR deploys the
language of expertise. While its framework for human rights indicators is
conceptually clear and may allow for powerful advocacy, it does not resolve the
underlying problem that its apparent trust in numbers seeks to fix-the pesky,
irreducible core of human judgment.

V.
HUMAN RIGHTS INDICATORS AS TECHNOLOGIES OF GLOBAL GOVERNANCE

In many ways, the turn to indicators in the human rights context mirrors
trends across the landscape of transnational governance. These trends,
manifested in part by audit practices like those discussed in Section II and
receiving attention from science and technology studies scholars, are also
coming under critique from across the disciplines under the rubric of "global
governance" and "governmentality" analyses. Particularly in the fields of
anthropology, critical development studies and political science, scholars have
produced a large body of literature examining the globalizing spread of
regulatory regimes that involve statistical reporting requirements and the
imposition of universal standards. 20 5  The gist of these critiques is well-

204. Both of these indicators are included as illustrative of the right to education. See 2008
Report on Indicators, supra note 152, at 28. Kate Raworth has also noted the failure of human rights
indicators projects to assess the trade-offs that States often make among competing rights. See
Raworth, supra note 98, at 399.

205. See, e.g., ANNA LOwENJHAUPT TSING, FRICTION: AN ETHNOGRAPHY OF GLOBAL
CONNECTION (2004); GLOBAL ASSEMBLAGES: TECHNOLOGY, POLITICS, AND ETHICS AS
ANTHROPOLOGICAL PROBLEMS (Aihwa Ong & Steven J. Collier eds., 2004); ANTHROPOLOGIES OF
MODERNITY: FOUCAULT, GOVERNMENTALITY, AND LIFE POLITICS (Jonathan Xavier Inda ed., 2005);
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summarized by Bengt Jacobsson, who warns that:
Greater reliance on standards may involve a danger that so-called technical expert
knowledge will become a substitute for ethical and political discourse.... There
will be a growing focus on how things are done-a focus on form rather than
content. 206

The move to audit by the CESCR, through which the treaty body has used
indicators to shift its focus from monitoring the compliance of States with
States' treaty obligations to a monitoring of States' own monitoring activities,
may in part embody this shift from content to form. Further, it risks displacing
contestation over substantive rights issues onto seemingly bureaucratic or
technical decisions about choice of indicators. In her recently initiated
ethnographic project to study rights indicators, Sally Engle Merry lodges a
similar critique:

[T]he creation and use of indicators often means disappearing politics into the
technical. It means creating administrative mechanisms that to varying degrees
obscure their political origins and agendas. 207

This is the promise and peril of.numbers. As Merry points out:
Numbers are the epitome of the modem fact because they seem to be simple
descriptors of phenomena and to resist the biases of conjecture and theory since
they are subject to the invariable rules of mathematics. Numbers have become
the bedrock of systematic knowledge because they seem free of interpretation, as
neutral and descriptive. They are presented as objective, with an interpretive
narrative attached to them by which they are given meaning. 208

As the treaty bodies have turned to the OHCHR for assistance with the
development of universal human rights indicators, thereby extending the turn to
expert assistance, it would seem that this danger has, if anything, increased.
Scholars who study globalization practices have noted the many ways in which
the turn to technocratic numeracy can result in bureaucratic stalemates at best

ANTHROPOLOGY AND POLICY: CRITICAL PERSPECTIVES ON GOVERNANCE AND POWER (Cris Shore
& Susan Wright eds., 1997); THE ANTHROPOLOGY OF DEVELOPMENT AND GLOBALIZATION: FROM

CLASSICAL POLITICAL ECONOMY TO CONTEMPORARY NEOLIBERALISM (Marc Edelman &
Angelique Haugerud eds., 2005); THE ANTHROPOLOGY OF GLOBALIZATION: A READER (Jonathan
Xavier Inda & Renato Rosaldo eds., 2007); JOHN BOLl & GEORGE M. THOMAS, CONSTRUCTING
WORLD CULTURE: INTERNATIONAL NONGOVERNMENTAL ORGANIZATIONS SINCE 1875 (1999);
CONTESTING GLOBAL GOVERNANCE: MULTILATERAL ECONOMIC INSTITUTIONS AND GLOBAL
SOCIAL MOVEMENTS (Robert 0' Brien et al. eds., 2000); JAMES FERGUSON, EXPECTATIONS OF
MODERNITY: MYTHS AND MEANINGS OF URBAN LIFE IN THE ZAMBIAN COPPERBELT (1999);

GLOBALIZATION UNDER CONSTRUCTION: GOVERNMENTALITY, LAW, AND IDENTITY (Richard
Warren Perry & Bill Maurer eds., 2003); DAVID HELD, DEMOCRACY AND THE GLOBAL ORDER:
FROM THE MODERN STATE TO COSMOPOLITAN GOVERNANCE (1995); JAMES C. SCOTT, SEEING

LIKE A STATE: How CERTAIN SCHEMES TO IMPROVE THE HUMAN CONDITION HAVE FAILED (1998);
TRANSNATIONALISM FROM BELOW (Michael Peter Smith & Luis Eduardo Guamizo eds., 1998).

206. Jacobsson, supra note 196, at 46.

207. Merry, supra note 5, at 21.

208. Id. at .26 (citing MARY POOVEY, A HISTORY OF THE MODERN FACT: PROBLEMS OF

KNOWLEDGE IN THE SCIENCES OF WEALTH AND SOCIETY (1998)).

2009]

53

Rosga and Satterthwaie: The Trust in Indicators: Measuring Human Rights

Published by Berkeley Law Scholarship Repository, 2009



306 BERKELEY JOURNAL OF INTERNATIONAL LAW

and a range of negative unintended consequences at worst. 209

One of the unintended consequences may be the tendency of compliance
indicators to close down spaces for democratic contestation. In carrying out
their human rights obligations, States must continually make difficult
prioritization choices, especially in the context of economic and social rights.
Which rights should receive the State's most concentrated attention-the right to
potable drinking water or the ability to access childhood vaccinations? Gender
equality in higher education or ensuring non-discriminatory employment
conditions? How should government authorities make such determinations?
Who should decide and by what means? And most relevant to our purposes,
what does human rights law have to say about these challenging questions, and
how might indicators measure States' efforts to answer them?

In many respects, human rights law has very little to say of a concrete
nature. Prioritization challenges are often answered with the demand that all
rights receive equal attention and priority-a claim often made by those
invoking the principle of indivisibility. 2 10  In practice this is seldom, if ever,
possible at the level of everyday policy-especially in resource-poor countries.
Moreover, this principle does not mean very much in practice, since
governments formulating policy are continually forced to stress some policies or
actions over others. However, while there may not be clear answers to the
question of prioritization, a good deal of work has been done to establish more
concrete standards to guide and cabin governments' choices concerning
competing rights demands. The concept of minimum core obligations,
discussed earlier in this Article, requires that States act to immediately fulfill
certain basic rights standards, regardless of the economic status of the country,
thus forcing prioritization of actions to achieve those goals. 2 11 The principles of
non-discrimination and equality have been interpreted to impose duties on States
to ensure that they immediately prioritize the rights of the most vulnerable and
marginalized communities. 2 12 Moreover, the principle of non-retrogression

209. See, e.g., Shore and Wright, supra note 205, at 4-39. Richard Harper, The Social
Organization of the IMF's Mission Work An Examination of International Auditing, in AUDIT
CULTURES: ANTHROPOLOGICAL STUDIES IN ACCOUNTABILITY, ETHICS AND THE ACADEMY 21-54
(Marilyn Strathern ed., 2000).

210. See, e.g. Vienna Declaration, supra note 19, at 5 ("All human rights are universal,
indivisible and interdependent and interrelated. The international community must treat human fights
globally in a fair and equal manner, on the same footing, and with the same emphasis."). See also
U.N. Development Group, The Human Rights Based Approach to Development Cooperation:
Towards a Common Understanding Among U.N. Agencies, available at www.unicef.org/sowco4
/files/AnnexB.pdf (last visited Oct. 23, 2008). This Common Understanding is used by all U.N.
agencies in their development programming. See id.

211. States that are unable to fulfill the minimum core obligations are required to "demonstrate
that every effort has been made to use all resources that are at its disposition in an effort to satisfy, as
a matter of priority, those minimum obligations." CESCR, General Comment No. 3, supra note 41,
T10.

212. See, e.g. Vienna Declaration, supra note 19, at 24 ("Great importance must be given to
the promotion and protection of the human fights of persons belonging to groups which have been
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means that governments must ensure that their policies and actions are designed
to ensure that rights fulfillment is not diminished, but instead progresses forward
toward full enjoyment. 2 13

These principles provide a good deal of guidance to States seeking to
uphold their human rights obligations, and in some scenarios, States may rely
upon them to prioritize activities. However, the principles will often fail to
provide the answers to questions about prioritization and emphasis in
implementation. They will only rarely provide a rule of decision for policy-
makers choosing among options for actions that can improve human rights.
This gap-between international norm and domestic implementation-is both
normal and desirable. It opens space for States-and more importantly, for
national populations within States-to determine how best to carry out their
duties. 2 14 Within this space, democratic contestation and participation by those
most directly affected can take place. 215 Without such a gap, human rights law

rendered vulnerable, including migrant workers, the elimination of all forms of discrimination
against them, and the strengthening and more effective implementation of existing human rights
instruments.").

213. See, e.g., CESCR, General Comment No. 3, supra note 41, $ 9. States may derogate from
the principle of retrogression in circumstances where this becomes necessary, but the CESCR has
noted that "any deliberately retrogressive measures in that regard would require the most careful
consideration and would need to be fully justified by reference to the totality of the rights provided
for in the Covenant and in the context of the full use of the maximum available resources."

214. The Inter-American Commission on Human Rights cogently explains the situation this
way when explaining the function of indicators for monitoring progress with the San Salvador
Protocol on economic and social rights:

It is as well to recall at the outset that the monitoring procedure provided in the
Protocol is not intended to assess the quality of the public policies of states, but to
monitor compliance or otherwise with their legal obligations under the Protocol. The
Protocol contains an extensive range of obligations, both positive and negative, as
well as immediate and progressive. In order to oversee compliance with these
obligations it will frequently be necessary to observe which strategies, measures, and
public policies states have implemented in an attempt to ensure the exercise of rights.
Clearly, states can meet their obligations by choosing from a broad range of courses of
action and policies. It is not for international monitoring and mechanisms to judge
those options that each State has selected in exercise of its sovereignty to realize the
rights contained in the treaty. It will be necessary, however, to determine if those
public policies violate rights recognized in the Protocol, and to examine whether or
not they have managed, through those policies, to fulfill of their positive obligations -
whether immediate or progressive- under the Protocol. The ultimate aim of the
system of indicators and signs of progress is not, then, to review policy, but only
examine policies, aspects thereof, or the impact of certain policies, as a means to
arrive at certain conclusions regarding extent of compliance with and implementation
of the Protocol.

Inter-American Commission on Human Rights, Guidelines for Preparation of Progress Indicators in
the Area of Economic, Social, and Cultural Rights (2008), § 1, 4.

215. This space is similar to that which some scholars have sought to protect in remedial orders
following supranational litigation of economic and social rights. See, e.g., Tara Melish, Rethinking
the 'Less as More' Thesis: Supranational Litigation on Economic, Social and Cultural Rights in the
Americas, 38 N.Y.U. J. INT'L L. & POL. 171, 340 (2006) (calling on advocates to seek remedial
orders from supranational institutions that "create[] the interstices necessary for civil society to
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would perversely short-cut democratic processes by imposing specific policy
choices on States. 2 16

Indicators may threaten to close the fruitful gap between international law
and domestic policy by, for example, measuring the outcomes of certain
policies, or even turning specific policy choices themselves into indicators. 2 17

For an example of the latter, the indicator "coverage of targeted population
covered under public programs on nutrition education and awareness" has been
identified by the U.N. Office of the High Commissioner for Human Rights as an
indicator for the right to food.2 18 While such programs are one way to achieve
an important element of the right to food, they might not be the one preferred by
the inhabitants of a specific State, who may want funds to be spent on direct
food aid, or supplements to farmers who cultivate staple foods. Further, given
the problems of measurability and availability of data discussed earlier, there
may be a tendency to choose indicators that capture the outcomes of the most
easily--or the most consistently-measurable policies or programs. For
example, "proportion of targeted population covered under public nutrition
supplement programs" has been used by OHCHR as an indicator for the right to
food. This indicator asks the government to count something it is very likely
already counting-the number of households benefitting from its own ("public")
nutrition supplement programs. This indicator may reveal a great deal in
countries that have chosen to respond to hunger and malnutrition with State-run
supplement programs. It will be less revealing of the extent to which the right to
food is being fulfilled in countries where the non-profit sector has taken on
greater food supplementation duties than the State, however. Because of the
bias in indicator construction toward choosing easily countable phenomena, one
kind of indicator is more likely to be chosen than another. Finally, indicators
that measure the outcome of only certain specific policies, and indicators that
mandate specific policy choices, have an attenuated relationship to the legal
norm at issue. They are therefore ill-suited for use in monitoring compliance
with legal duties.

In sum, the development and use of compliance indicators may have the
tendency to artificially close the gap between international law and domestic
policy, thus shrinking the required spaces for participation. If they are designed
and imposed uniformly across countries, and if they are not capable of
calibration according to national priorities and deliberation, indicators could

remain actively involved in continually pressing the government to comply with its human rights
obligations.").

216. As Sandra Fredman explains, this gap does not detract from the determinacy of the norm:
"Nor is it necessary to specify precise steps to be taken for a duty to be determinate. This would
preclude any autonomous input from domestic decision-makers, giving no space for the distribution
of decision-making required by the principle of institutional competence." Fredman, supra note 43,
at 77.

217. Welling notes this danger as well. See Welling, supra note 3, at 956-57.

218. OHCHR, 2008 Report on Indicators, supra note 152, at 25.
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backfire as an accountability mechanism. By cutting out spaces for democratic
accountability, they could become a technical means of measuring domestic
policy against overly rigid internationally-imposed rules.

So it would seem that there is little to applaud in this latest manifestation of
the "turn to indicators"--however tentative and "illustrative," however strewn
with caveats they might be-by the OHCHR. And yet, as we have traced the
human rights treaty bodies' ongoing efforts to grapple with the task of holding
States accountable for their commitments to human rights treaties, we have
come to appreciate new aspects of this project that a "govemmentality"-focused
analysis risks occluding.

What we are calling a "governmentality-focused analysis" might focus
solely on the dangers inherent in the turn to indicators-on the evasion of
difficult questions of judgment represented by the human rights community's
embrace of technocratic numeracy, and on the concomitant submersion of
political debates "by technical questions of measurement, criteria, and data
accessibility." 2 19 Such an analysis is offered in another context by Suzan Ilcan
and Lynne Phillips in their examination of the U.N. Food and Agriculture
Organization (FAO). They describe the FAO as one among many U.N. agencies
making up a "'bureaucratic machinery' that has assembled various technologies
of government [reliant] upon a variety of specialized knowledges and practices
of evaluation to govern food and agriculture, education and science, and world
health issues." 220  In their reading, the FAO's use of "statistical expert
knowledge" constitutes one among many "global technologies of
government" 2 2 1 now "produc[ing] the need for so-called less developed

219. Merry, supra note 5, at 16 ("In sum, the expansion of the use of indicators in global
governance means that political struggles over what human rights mean and what constitutes
compliance are submerged by technical questions of measurement, criteria, and data accessibility.
Political debates about compliance shift to arguments about how to form an indicator, what should
be measured, and what each measurement should represent. These debates typically rely on experts
in the field of measurement and statistics, usually in consultation with experts in the substantive
topic and in the national and international terrain. They rely on previous research studies and
knowledge generated by scholars. The outcomes appear as forms of knowledge, rather than as
particular representations of a methodology and particular political decision about what to measure
and what to call it. An indicator provides a transition from ambiguity to certainty, theory to fact,
complex variation and context to truthful, comparable numbers. In other words, the political process
of judging and evaluating is transformed into a technical issue of measurement and counting by the
diligent work of experts.").

220. Suzan Ilcan & Lynne Phillips, Making Food Count: Expert Knowledge and Global
Technologies of Government, 40 CANADIAN REV. SOC. & ANTHROPOLOGY 441, 445-46 (2003)
(internal citations omitted).

221. Id. at 442; see also NIKOLAS ROSE, POWERS OF FREEDOM: REFRAMING POLITICAL
THOUGHT 52 (1999) ("A technology of government, then, is an assemblage of forms of practical
knowledge, with modes of perception, practices of calculation, vocabularies, types of authority,
forms of judgment, architectural forms, human capacities, non-human objects and devices,
inscription techniques and so forth, traversed and transected by aspirations to achieve certain
outcomes in terms of the conduct of the governed.") (internal citations omitted). We extend this
term to elaborate what we refer to as global technologies of government, namely, the dispersion of a
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countries to change their ways. Professional forms of expert knowledge, such as
those based on scientific classification and calculation, were essential in shaping
and steering social and economic conduct on a global scale." 222

It would be easy enough to apply a similar analysis to the work of treaty
bodies and the OHCHR in developing international human rights indicators.
Surely this project too could be termed a "global technolog[y] of government."
Certainly the turn to experts for putatively independent, bias-free, and
scientifically valid techniques with which to assess the degree to which States
are living up to the commitments they make represents the OHCHR's
participation in wider transnational governance trends. Additionally, the fact
that OHCHR is part of the United Nations and, as such, is one among many
intergovernmental agencies that seek to change policies in rationalized ways,
clearly makes it a player in the spread of twenty-first century methods of neo-
liberal governance. As Ilcan and Phillips explain,

[w]ithin the governmentality literature, government is understood as a calculated
and rationalized activity undertaken by multiple authorities and agencies
employing various kinds of techniques and knowledge designed to shape conduct.
In other words, government operates through the capacities of those who govern,
including those international agencies like the United Nations. These agencies
transform the terrain of government policies and national populations by
promoting their engagement with, among other things: acceptable living
standards; modem legislative systems; enumeration practices; particular models
of development; and statistical accounts of human and nonhuman capacities. 223

Through human rights indicators, the CESCR and OHCHR are certainly
"promoting" the "engagement with" various international standards in order to
shape the conduct of governments-that is, they are intending to "transform the
terrain of government policies." However, there are significant differences that
should be noted as well. Much of the governmentality literature, while helpfully
diversifying our conceptions of those who govern,224 nonetheless often
implicitly assumes-through its choice of examples-that the targets of
governance are largely, if not solely, citizens and populations. 225 Human rights

wide range of techniques (e.g., numerical, classificatory, spatial, visual and discursive) that work
beyond the nation-state to govern conduct.

222. Ilcan & Phillips, supra note 220, at 442 (emphasis added).

223. Id. at 444 (internal citations omitted).
224. See Andrew Barry, Ethical Capitalism, in GLOBAL GOVERNMENTALITY: GOVERNING

INTERNATIONAL SPACES 195, 202 (Wendy Lamer & William Walters eds., 2004) ("Writers on
govemmentality, following Foucault, have long emphasized that the activity of government cannot
be reduced to the actions of the state. In an era where direct state control and ownership has
declined (because of privatization and re-regulation), or is difficult (because of the transnational
organization of companies), international institutions, NGOs, auditors, consultants and multinational
corporations are together expected to perform the job of government at a distance. Global
govemmentality has been associated with the dispersion of governmental functions amongst a
network of international and non-state institutions. Within this network, clear distinctions between
the identities and functions of different institutions may sometimes be difficult to make.").

225. The term "govemmentality" originates in a series of lectures given by Michel Foucault in
1978, as part of two courses on "the problematic of bio-power." MICHEL FOUCAULT, SECURITY,
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indicators, on the other hand, emerge out of projects aimed at changing the
conduct of governments toward those same populations. We believe that this
difference matters-that the power of quantitative indicators, when harnessed by
human rights advocates, may be fruitfully turned on the State by those the State
has harmed. Indeed, we believe that human rights indicators-if designed with
these valences of power in mind-can be used to monitor whether governments
have arrived at effective human rights policies and actions through democratic
processes. In other words, instead of disappearing politics, indicators should be
designed to allow for the monitoring of governmental processes to ensure they
are participatory and open to deliberation and debate.

Safeguarding the necessary gap between norms and their implementation
does not preclude monitoring States' duties using indicators, but it does mean
that monitoring will always be context-dependent, that it will involve the
function of judgment, and that it will never be a purely technical exercise. In
part because States distrust the treaty bodies and thus often do not accept the
judgment of those bodies in the monitoring context, human rights indicators
have been especially attractive since they appear to transform monitoring from a

TERRITORY, POPULATION: LECTURES AT THE COLLtGE DE FRANCE 1977-1978 (Michel Senellart ed.,
2007) [hereinafter SECURITY, TERRITORY, POPULATION]. The term originates in Foucault's studies
of the formation of the modem State and its multiplying techniques for exercising power over
populations. In his account of the transition from sovereign rule to modem liberal State power,
Foucault suggests that the "two great assemblages of political knowledge and technology" were:
first, a combination of national military forces and diplomacy that permitted "equilibrium" external
to, and between (European) nation-states; and second, a host of consolidating forces internal to the
state, particularly commercial and monetary forms. Id. at 365. Together, all worked "to affirm and
increase the power of the state," and served to maintain "order and discipline, the regulations that
tend to make [the lives of the States' subjects] convenient and provide them with the things they
need to live." Id. at 366. And according to historians like Porter, these State powers were
inextricably intertwined with population demographics. See PORTER, supra note 1, at 37; see also
THEODORE PORTER, THE RISE OF STATISTICAL THINKING: 1820-1900, 156-57 (1988). The very
category "society" upon which the reason for the existence of the State rested was "largely a
statistical construct":

The regularities revealed in suicide and crime could not be attributed to individuals. A
broader category was needed to account for them, and beginning around 1830, they
were designated properties of society. Such regularities were powerful evidence of
the autonomous existence of society, of "collective forces," as Durkheim famously
argued.

Wendy Nelson Espeland & Mitchell L. Stevens, Commensuration as a Social Process, 24 ANN.
REV. SOC. 313, 325 (1998) (internal citations omitted).

While Foucault went on, in his studies of sexuality in particular, to study the ways that sovereign
power is dispersed at micro-levels and exercised at daily, individual levels, "the center of gravity of
the lectures" is definitively on the state and its governing of populations." Michel Senellart, Course
Context, in SECURITY, TERRITORY, POPULATION, supra at 370. Thus, the human rights community's
efforts to use statistics as part of a larger project of holding governments accountable to their
populations, while it partakes of the same technologies of governmentality, can arguably be said to
aim at different ends. Rosga describes a similar phenomenon as "using the state against itself' in her
ethnographic account of anti-hate crime activists who strategically employed the legal category "hate
crime" in contexts where they knew it to carry inherent risks of troubling new legal precedents. See
AnnJanette Rosga, Policing the State, I GEO. J. GENDER & L. 145, 166 (1999).
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process laden with judgment into a technical exercise. For the reasons discussed
earlier, however, if indicators are created at a level of specificity that would
allow the treaty bodies to determine compliance as a technical matter, those
indicators would be overly specific, collapsing the very space for democratic
participation and accountability that is required by human rights law. Indeed,
the human rights framework includes a democratic imperative, often discussed
as the right to participation, or the principle of participation and inclusion. 22 6

This principle requires "active, free and meaningful participation" in decisions
about issues that impact human rights. 227 Under the rubric of participation, the
CESCR has called on States to ensure, for example, that national plans for the
achievement of rights be developed through processes that ensure civil society
input and deliberation. 228

The best way to create indicators that respond to the critiques set out in this
paper may lie in taking the best of the CESCR's approach to monitoring of
monitoring, and the OHCHR's hopes of creating universal indicators, and
creating a framework that will have elements of each. Specifically, we
recommend that the conceptual framework set out by Paul Hunt and adopted by
the OHCHR, in which structural, process, and outcome indicators are created, be
retained.229 We then suggest that the treaty bodies select-in consultation with
the OHCHR and NGOs-a set of outcome indicators that can accurately
measure the enjoyment of rights set out in the various treaties if disaggregated
appropriately and adjusted over time and context. These indicators could be
applied universally. 230

Rather than tasking the OHCHR or the treaty bodies with determining
which structural and process indicators should be used in conjunction with these
outcome indicators, however, this responsibility should devolve to States, which
would use the illustrative indicators as a guide to be supplemented as needed.
With respect to structural indicators, States should choose or design indicators

226. See id.

227. Id.

228. See, e.g., ECOSOC, CESCR, Consideration of Reports Submitted by States Parties Under
Articles 16 and 17 of the Covenant, Concluding Observations of the Committee on Economic, Social
and Cultural Rights, Jordan, 25, U.N. Doc. E/C. 12/ I/Add.46 (Sept. 1, 2000).

229. The Inter-American Commission on Human Rights has also adopted this framework,
supplementing it with "three conceptual categories (incorporation of the right, state capabilities, and
financial context and budgetary commitment)," which function like the OHCHR's "attributes" in
that each type of indicators-structural, process, and outcome-are further disaggregated into
indicators that demonstrate incorporation of the right, State capabilities concerning the right, and the
financial context and budgetary commitments concerning the right. Qualitative "signs of progress"
are also proposed. See Inter-American Commission on Juman Rights, supra note 214.

230. The methodology set out by Fukuda-Parr et al. is promising since it measures the outcome
of policies aimed at fulfilling rights, explicitly eschewing the measurement of policies themselves.
See Fukuda-Parr et al., supra note 12, at 9 ("assessing policy choice is both difficult and
fundamentally inappropriate since 'one size fits all' policy prescriptions are not effective.
Appropriate policies to promote ESR fulfillment vary depending on the challenges and constraints
within each country.").
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that are capable of measuring the effectiveness of the specific institutions
charged with monitoring and enforcing human rights in the given country. For
example, if a State has used legal incorporation as a strategy to implement
human rights, structural indicators would be designed to examine the relief
granted to litigants pressing human rights claims. If States have instead chosen
to use national human rights ombudsmen, indicators would measure the ability
of those seeking help from the ombudsman to obtain remedies. With respect to
process indicators, States should create indicators tailored to assessing the
impact of the specific policies it has implemented that are meant to fulfill the
rights being examined.

In addition to this process-and perhaps most importantly for this
discussion-indicators must be created that will measure the participation of the
populace in decisions affecting both institutional design and policy priorities in
the field of human rights. Such indicators would capture, for example, the
extent to which the population was consulted in the creation of national human
rights priorities or plans of action, whether the population is aware of its rights
and how to vindicate them, and whether the populace can influence policy
changes or even structural decisions impacting human rights. The OHCHR has
dealt with the issue of participation by identifying it as a crosscutting issue that
should be addressed through choice of indicators. 23 1 More concretely, the work
of the Inter-American Commission on Human Rights sets a helpful example by
creating indicators for the cross-cutting issues themselves. In its 2007
Guidelines for Preparation of Progress Indicators in the Area of Economic,
Social, and Cultural Rights, the Commission comments on the importance of
participation in human rights progress as follows:

One successful strategy to improve the adequacy and pertinence of social policies
and services and, therefore, the progressive realization of social rights, is to
guarantee a say in the design and implementation of government strategies for
civil society organizations, nongovernmental organizations with technical
resources and expertise, and groups that represent the sectors targeted by the
policies and services. Participatory rulemaking mechanisms, public hearings,
consultative councils, and participatory social budgets are ways that have been
tried by several countries in the Americas to channel that participation. Another
practice considered appropriate for improving transparency and accountability is
to increase forums for social participation in evaluation, oversight, and
responsibility mechanisms. This document suggests a number of indicators and
signs of progress to measure the level or degree of social participation in these
processes.232

While both the OHCHR and the Inter-American Commission stress the
importance of participation-and of monitoring participation generally-we
believe this participation should also extend to the process of designing and

231. See 2008 Report on Indicators, supra note 152, at 7-8. Of course, the right to participate
in public affairs is also a right on its own, and the OHCHR has created illustrative indicators for that
right as well. Id. at 27.

232. See Inter-American Commission on Human Rights, supra note 214, at 82.
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implementing indicators themselves.2 33 Methods that draw on the experience
and assessments of the people most directly affected by specific rights concerns
could be designed to elicit multiple layers of information about the lived
experience of rights set out in international standards. In an assessment of a
large-scale project in which the Philippine Human Rights Information Center
worked to create a set of ESC standards and indicators, Ramon Casiple
concluded that such a "bottom-up approach" to the task was immensely helpful.
As a result of an intensively participatory process of developing indicators and
standards with the people whose enjoyment of rights were immediately under
review, Casiple noted that this "bottom-up approach"

led to the realization that the definition of specific economic, social and cultural
rights and their corresponding standards and indicators are subject to evolution
and particularities of situations. This speaks of a dynamic process of human rights
standard-setting and the need for regular monitoring. It also points to the
enormous efforts required to particularize human rights and apply them to varied
situations in every country and locality or sector. 234

Discussions of indicators need not be technical conversations devoid of
political contestation. Rosga's ethnographic work suggests that the social actors
involved in projects to create indicators are well aware of both the powers and
the risks of invoking the fetishistic magic of numbers. 235 Such conversations do
not need to be technocratic and drained of political content; nor must they be
conversations in which participants are seeking to submerge difficult questions
of judgment in the abstract language of numbers. They should be conversations
in which engaged social actors are grappling with the very phenomena we have

233. In this way, consideration of efforts to construct indicators may be enriched through the
concept of Global Administrative Law, as formulated by Kingsbury, Krisch, and Stewart. Their
focus is on "the mechanisms, principles, practices, and supporting social understandings that
promote or otherwise affect the accountability of global administrative bodies, in particular by
ensuring they meet adequate standards of transparency, participation, reasoned decision, and
legality, and by providing effective review of the rules and decisions they make." As "global
administrative bodies," both the OHCHR and the treaty bodies should ensure their decision-making
processes are in line with these newly-identified global administrative law principles. See Benedict
Kingsbury, Nico Krisch & Richard B. Stewart, The Emergence of Global Administrative Law, 68
LAW & CONTEMP. PROBS. 15, 17 (2005). Fredman and Young also recommend that human rights
indicators projects be part of a participatory process. See Fredman, supra note 43, at 83; and Young,
supra note 63, at 165-66.

234. Ramon Casiple, Emerging Framework and Approaches in Determining ESC Rights'
Standards and Indicators: Philippine Grassroots Experience, Montreux (2000), at 4, available at
http://www.portal-stat.admin.ch/iaos2000/casiple-final-paper.doc).

235. For a discussion of the fetish of numbers, see Jean Comaroff & John L. Comaroff,
Figuring Crime: Quantifacts and the Production of the Un/Real, 18 PUB. CULTURE 209, 211 (2006)
("[Q]uantifacts - statistical representations that make the world 'factual' - [are] at once ... fetish
and the object of a lively hermeneutic of suspicion... [C]ounter to the commonplace that numbers
displace visceral experience into the realm of pattern and probability... it is arguable that they do
just the opposite... As they circulate and are mediated,. . . statistics reduce a mass of faceless
incidents, disturbing things that happened elsewhere, into the objects of first-person affect:
fascination, revulsion, pain."); see also Goldstein, supra note 45, at 50 ("quantitative fetishism" in
human rights).
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been describing-actors who are fully aware of both the power and the limits
that statistics possess.236

VI.
CONCLUSION

The value of indicators as a social technology cannot be determined in
advance, nor on the basis of the fact that they are largely quantitative. While it
may be true that quantitative methods, in their very abstraction and stripping
away of contextualizing information have particular-and especially high-
risks for misuse by those with the power to mobilize them, they are tools like
any other. All tools can be misused; all social actors with power can misuse that
power. The key lies in knowing where-and how-human judgment and
political contestation should enter. Rather than trusting in numbers alone, those
using human rights compliance indicators should embrace the opportunities
presented by this new project, finding ways to utilize human rights indicators as
a tool of global governance that allows the governed to form strategic political
alliances with global bodies in the task of holding their governors to account.

236. Since this paper has focused on "official" efforts to create compliance indicators in the
human rights context, it has not examined the many-and proliferating-efforts led by NGOs to
create and use human rights indicators as advocacy tools. Those efforts will be the subject of a
future project by Satterthwaite.
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Whether Foreigner or Alien:
A New Look at the Original Language of the

Alien Tort Statute

M. Anderson Berry*

I.
INTRODUCTION

In the Supreme Court's only opinion regarding the Alien Tort Statute
(ATS), 1 Sosa v. Alvarez-Machain, the Court unanimously agreed that although
the first House of Representatives modified the Senate's draft of what eventually
became the Judiciary Act of 1789,2 "it made hardly any changes to the provi-
sions on aliens, including what became the ATS. ' ' 3 The Court did not point out
any of these changes, but did comment that, because of the "poverty of drafting
history," modem commentators have been forced to concentrate on the text of
the ATS itself.4 As noted by the Court, commentators have remarked on the in-

* Associate, Jones Day - San Francisco, California. Many thanks to David D. Caron and

John C. Yoo, who commented on earlier drafts.
1. 28 U.S.C. § 1350 is generally referred to as the Alien Tort Statute or ATS, but also as the

Alien Tort Claims Act or ATCA.

2. This act is formally called An Act to Establish the Judicial Courts of the United States, Ch.
20, 1 Stat. 73 (1789), but will be referred to by its common moniker, the Judiciary Act of 1789; The
Senate 's Printed Draft referred to is A Bill to Establish the Judicial Courts of the United States
((New-York: Printed by Thomas Greenleaf), (undated) [June 16, 1789]) [hereinafter Senate's
Printed Draft], microformed on EARLY AMERICAN IMPRINTS,.No. 45657 (Readex Microprint Corp.)
(To avoid confusion with another printed draft, the first line of this version, after the title, is: "Be it
enacted by the senate and representatives...."; see also, Oliver Ellsworth, William Paterson & Caleb
Strong, A Bill to Establish the Judicial Courts of the United States (June 12, 1789) [hereinafter Sen-
ate's Handwritten Draft]).

3. 542 U.S. 692, 696, 718 (2004) (citing Charles Warren, New Light on the History of the
Federal Judiciary Act of 1789, 37 HARV. L. REv.. 49 (1923), and William Casto, The Federal
Courts' Protective Jurisdiction Over Torts Committed in Violation of the Law of Nations, 18 CONN
L. REv. 467, 498 (1986).

4. Sosa, 542 U.S. at 718. The text of the ATS as it appeared in the Judiciary Act of 1789, Ch.
20, § 9(b), I Stat. at 76-77, reads: "[The District Courts] shall also have cognizance, concurrent with
the courts of the several States, or the circuit courts, as the case may be, of all causes where an alien
sues for a tort only in violation of the law of nations or a treaty of the United States" (emphasis

1
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novative use of the word "tort" 5 and the mixture of expansive 6 and restrictive 7

terms. 8 "But despite considerable scholarly attention," Justice Souter continued,
"it is fair to say that a consensus understanding of what Congress intended has
proven elusive."

9

Jurists and commentators have also addressed the word "cognizance," 10

and articles considering the ATS in light of Article III speculate about the types
of cases the First Federal Congress might have had in mind when it used the
phrase "tort only in violation of the law of nations." l l But until now, the word
that puts the "A" in ATS has been overlooked. 12 No court or commentator has
delved into the 1789 meaning of "alien," or into the drafters' understanding of
and possible intentions behind that word.

When Justice Souter pointed out in Sosa that the first House made hardly
any changes when it modified the Senate's draft of the judicial bill, he could
have said that the House made only one change: The bill the Senate submitted
for House approval on Monday, July 20, 1789, read, in pertinent part, that the
District Courts shall have jurisdiction "of all causes where a foreigner sues for a
tort only in violation of the law of nations.... 13 The house retained that sen-

added); the ATS as it is currently codified in 28 U.S.C. § 1350 provides: "The district courts shall
have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the
law of nations or a treaty of the United States."

5. See Joseph Modeste Sweeney, A Tort only in Violation of the Law of Nations, 18
HASTINGS INT'L & COMp. L. REv. 445 (1995) (arguing that "tort" refers to the law of prize); see,
Curtis A. Bradley, The Alien Tort Statute and Article IIl, 42 VA. J. INT'L L. 587, 621 (2002) (show-
ing, in a letter from Edmund Pendleton to James Madison and Senator Richard Henry Lee, a con-
temporaneous misunderstanding of the term "tort" as it was used in the Senate's Printed Draft of A
Bill to Establish the Judicial Courts of the United States: "What is meant by a Tort? Is it intended to
include suits for the Recovery of debts, or on breach of Contracts, as a reference to the laws of Na-
tions & Federal treaties seems to indicate; or does it only embrace Personal wrongs, according to it's
[sic] usual legal meaning, or violations of Personal or Official privilege of foreigners?"). See Tho-
mas H. Lee, The Safe-Conduct Theory of the Alien Tort Statute, 106 COLUM. L. REv. 830, 837, 870
(2006) (explaining that "[a] tort, as the word was understood in 1789, was simply a noncontract in-
jury to person or property.").

6. See, e.g., Casto, supra note 3, at 500 (addressing "all causes").
7. See, e.g., Kenneth C. Randall, Federal Jurisdiction over International Law Claims: Inquir-

ies into the Alien Tort Statute, 18 N.Y.U.J. INT'L L. & POL. 1, 28-31 (1985) (addressing the restric-
tive phrase, "for a tort only," limiting suits to torts, as opposed to commercial actions, especially by
British plaintiffs).

8. Sosa further acknowledged that the "historical scholarship has also placed the ATS within
the competition between federalist and anti-federalist forces over the national role in foreign rela-
tions," but only in relation to the possible compromise reflected in the non-exclusiveness of federal
jurisdiction surrounding the ATS. Sosa, 542 U.S. at 718; see also Randall, supra note 7, at 22-23.

9. Sosa, 542 U.S. at 718-19.

10. Casto, supra note 3, at 479, n.61 (finding that cognizance is synonymous with jurisdiction
and "refer[s] to a court's power to try a case.").

11. Bradley, supra note 5, at 590.
12. See, Lee, supra note 5, at 849.

13. A Bill to Establish the Judicial Courts of the United States, 4, 11. 6, 7 ((New-York: Printed
by Thomas Greenleaf.), (undated [July 23, 1789])) [hereinafter House's Printed Draft], microformed
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tence, except for changing "a foreigner" to "an alien." The word "alien" did not
appear in this part of the bill until the House put it there. 14 This was not mere
happenstance.

It is clear that the House changed "foreigner" to "alien" sometime after it
printed the House's Printed Draft of the judicial bill on July 23, 1789, and before
the bill was enacted that September. 15 What is not clear is why. The Senate
and House Journals, the voluminous Documentary Histories of the Supreme
Court and the First Federal Congress, Maclay's Journals, countless private cor-
respondences-neither these sources nor others address the change from "for-
eigner" to "alien." 1 6

When the House passed the judicial bill by voice vote on September 17,
1789, there were more than fifty amendments headed back to the Senate along
with it. 17 Some Representatives viewed the proposed changes as "small altera-
tions,"18 "none of [which] materially alter the plan," 19 but the Representative
from Virginia, James Madison, believed that "the amendments made by the

on EARLY AMERICAN IMPRINTS, No. 45683 (Readex Microprint Corp.) (To avoid confusion with the
Senate's Printed Draft, the first line after the title of this version is: "Be it enacted by the Senate and
House of Representatives....") (This bill is Evans 21, 511, although incorrectly dated as 1788.
WILFRED J. RITZ, REWRITING THE HISTORY 187 (1989); also incorrectly dated as 1791 by the Li-
brary of Congress website: available at http://memory.loc.gov/ammern/rbpehtml/rbpebibTitles
13.html).

14. On the page the Sosa Court cited from Casto, supra note 3, Casto wrote: "The word 'alien'
was substituted for the word 'foreigner"' by the House. Casio, supra note 3, at 498. However, Casto
does not elaborate on this seemingly simple alteration. In fact, after an exhaustive search, no com-
mentators before or since Casto have addressed the change with any substance: See, e.g. Steven
Fogelson, The Nuremberg Legacy: An Unfilled Promise, 63 S. CAL. L. REV. 833, 890-91 (1990)
(mentioning but not addressing that the precise language of the resolution (i.e., "foreigner") was sub-
sequently revised); Dennis J. Mahoney, A Historical Note on Hodgson v. Bowerbank, 49 U. CHI. L.
REV. 725, 731-32 (1982) (neglecting to acknowledge the use of "foreigner" in various sections of
the Senate's Printed Draft and/or the Senate's Handwritten Draft of A Bill to Establish the Judicial
Courts of the United States, where it would have 1) further served to prove Mahoney's point regard-
ing alienage jurisdiction, and 2) corrected his assertion that Ellsworth was personally responsible for
the confusing language in section 11 of the Judiciary Act of 1789).

15. Compare the House's Printed Draft, p. 4, line 6 from bottom, with the Judiciary Act of
1789, Ch. 20, § 9, 2' a sentence.

16. See, 11 THE DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS OF THE UNITED
STATES OF AMERICA, MARCH 4, 1789-MARCH 3, 1791, DEBATES IN THE HOUSE OF
REPRESENTATIVES, FIRST SESSION, JUNE-SEPTEMBER, 1789 (1992) [hereinafter II DHFFC] (John P.
Kaminski & Gaspar Saladino, et al, eds., 1993); see, 4 THE DOCUMENTARY HISTORY OF THE
SUPREME COURT OF THE UNITED STATES, 1789-1800 (1992) [hereinafter 4 DHSC]; THE JOURNAL
OF WILLIAM MACLAY, UNITED STATES SENATOR FROM PENNSYLVANIA, 1789-1791 (Edgar S.
Maclay ed.) (1890) [hereinafter MACLAY'S JOURNALS]; See, I ANNALS OF CONG. (Joseph Gales ed.,
1834).

17. 1 Journal of the House of Representatives of the United States 115-16 (1789) [hereinafter
I House Journal].

18. Letter from Roger Sherman to Samuel Huntington, (September 17, 1789) in Wim. Gris-
wold Lane Collection, Yale University, New Haven, Conn.

19. Letter from Paine Wingate to John Langdon, (September 17, 1789) in CHARLES EDGAR
LEWIS WINGATE, 2 THE LIFE AND LETTERS OF PAINE WINGATE 334 (1930).

[Vol. 27:2

3

Berry: Whether Foreigner or Alien: A New Look at the Original Language o

Published by Berkeley Law Scholarship Repository, 2009



WHETHER FOREIGNER OR ALIEN

house had [... ] removed the principal objections to [the bill]."' 20 Madison did
not elaborate on these principal objections or the consequent changes, but at
least one significant change warranted his comment. Was substituting "alien"
for "foreigner" the change that allowed the bill to pass-at least in Madison's
eyes?

Some may argue that considering the interchangeability of the words
"alien" and "foreigner" in a modem context makes it seem unlikely that this par-
ticular alteration changed anything. Today, in common parlance, we use "alien"
to describe a person residing in another country (or even on another planet!), and
we use "foreigner" when we speak of a person born outside the United States
who resides here, and vice versa. One definition of the noun "alien" in the cur-
rent edition of the Oxford English Dictionary ("OED") is: "A person belonging
to another family, race, or nation; a stranger, a foreigner."21 The OED contains
a similarly interchangeable definition for "foreigner": "A person born in a
foreign country; one from abroad or of another nation; an alien." The American

Heritage Dictionary of the English Language, among countless others, contain

similar definitions, but do not usually go as far as the OED by specifically using
one term to define the other.

2 2

The legal definitions paint a much different picture. A prime example is

Black's Law Dictionary, which is much more specific than the general lexicons.
The eighth and most current edition primarily defines the noun "alien" as a "per-

son who resides within the borders of a country but is not a citizen or subject of

that country."
2 3 Residency is key.24

20. The Daily Advertiser, 18 September 1789, in 11 DHFFC at 1479, supra note 16. Later, at
the age of 85, Madison contradicted this statement when he claimed that the judicial bill was "not
materially changed in its passage into a law." Letter from Madison to Joseph Wood, (February 27,
1836) in Philip R. Fendall, 4 Letters and Other Writings of James Madison 427-28 (1865). Charles
Warren did not cite the first Madison quote from the The Daily Advertiser, but still concluded that
Madison's 1836 comment was incorrect in light of the information Warren discovered; that is, the
Senate's Handwritten Draft of the judicial bill. See, Warren, supra note 3, at 51 (giving the name of
the letter recipient as Joseph "Ward").

21. Another OED definition is: "One who is a subject of another country than that in which he
resides. A resident foreign in origin and not naturalized, whose allegiance is thus due to a foreign
state." OXFORD ENGLISH DICTIONARY, available at http://www.oed.com.

22. THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (4th ed. 2004) (de-
fining Alien (n): "l) An unnaturalized foreign resident of a country. Also called noncitizen; 2) A
person from another and very different family, people, or place"; and defining Foreigner (n): "1)
One who is from a foreign country or place; 2) One who is from outside a particular group or com-
munity; an outsider." ).

23. BLACK'S LAW DICTIONARY 79 (Bryan A. Ganer ed., 8th ed. 2004). An earlier BLACK'S
LAW DICTIONARY (2d ed. 1910) does not use "alien" to define "foreigner" either: Foreigner: "A per-
son who is not a citizen or subject of the state or country in which mention is made, or any one ow-
ing allegiance to a foreign state or sovereign"; and specifies that: "In old English law, this term,
when used with reference to a particular city, designated any person who was not an inhabitant of
that city." Id. at 511. However, this edition of BLACK'S does use "foreigner" to define "alien," but
qualifies it: Alien: "a foreigner; one born abroad; a person resident in one country, but owing alle-
giance to another," indicating that "alien" is a subset of "foreigner." Id. at 57.
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Unlike the OED, Black's does not use "foreigner" to define "alien," and
does not use "alien" to define "foreigner": It supplies only two terse definitions
for "foreigner." The first is "[a] person not an inhabitant of a particular city un-
der discussion"; the second: "[a] citizen of another country." 25

The current legal definitions are clearer on this point than the general defi-
nitions: A "foreigner" is a person born extraterritorially, usually residing outside
the country in which mention is made; an "alien" is a "foreigner" not residing in
the country of his birth.2 6 Even the Congressional 27 and most general defini-
tions, although muddled, make this residential differentiation.

This modem confusion was not foreign (or alien) in the late eighteenth cen-
tury. In fact, some might argue that the House's change from "foreigner" to
"alien" was simply stylistic. 28 However, when the Judiciary Act of 1789 was

written, "alien" and "foreigner" had distinct legal meanings, very similar to the
legal definitions today. Considering Article III of the Constitution and the re-
lated provisions in the Judiciary Act of 1789, along with the late eighteenth cen-

tury legal, international, and general uses and definitions of "alien" and "for-
eigner"--in conjunction with relevant changes that occurred from the Senate's
Handwritten Draft of the judicial bill through subsequent codifications of rele-
vant sections of the Judiciary Act of 1789-it is fair to say that an understanding

of what Congress intended by the deceptively simple change from "foreigner" to
"alien" was a narrowing of the ATS; making it available to "aliens" but not to

"foreigners." 29  In other words, making it available only to residents of the

24. In 8 U.S.C.S. § 1101 (a)(3) Congress defined "alien" as "any person not a citizen or national
of the United States." However, this was only to be considered "[a]s used in this Act," and is conse-
quently muddled when "immigrant" is later defined as "every alien." 8 U.S.C.S. §1 101(a)(15). If
every alien is an immigrant under this act, foreign-born individuals residing extraterritorially, who
have no intention of emigrating from their respective countries, would not be considered "aliens."

25. Other legal dictionaries, including THE OXFORD DICTIONARY OF LAW and THE LAW

DICTIONARY, do not define "foreigner," but do define "alien" as "a person of foreign birth who is
not a citizen," and as a "person who, under the law of a particular state, is not a citizen of that state."
THE LAW DICTIONARY (online at Lexis) (2002) (defining "foreign" as "something which belongs to
another country."); THE OXFORD DICTIONARY OF LAW 23 (5th ed. 2002). These definitions are as
unclear as BLACK'S latter "alien" definition, but in context they similarly indicate that residency is
paramount in differentiating between an "alien" and a "foreigner."

26. THE OXFORD DICTIONARY OF LAW also defines "Alien" as "usually classified as resident
aliens (domiciled in the host country) or transient aliens (temporarily in the host country on busi-
ness, study, etc.). They are normally subject to certain civil disabilities, such as being ineligible to
vote." Id.

27. See supra note 24 (defining "alien" in 8 U.S.C.S. § I 101(a)(3) and (15)), and infra note
443 and accompanying text (defining "alien" in 28 U.S.C. § 1332).

28. The terms were not simply synonymous; as shown below, "alien" is a subset of "for-
eigner," and therefore "foreigner" can be used for "alien," but "alien" cannot be substituted for "for-
eigner" in certain instances (e.g., for an individual residing extraterritorially).

29. Furthermore, subsequent Congressional changes to relevant sections of the Judiciary Act
of 1789 enforce this proposition. See, infra Part VI.
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United States. 30

To understand the significance of the change from "foreigner" to "alien,"
the original understanding of both terms from the point of view of the relevant
drafters (including the Senators and Representatives who discussed and passed
the bill, among others) must be understood. 3 1 As a supplement to the Constitu-
tion under the Madisonian Compromise, 32 the meaning of the Judiciary Act of
1789, like the Constitution, should not change from the meaning it held for its
drafters. 33 The main source of this understanding comes from the legal and
general dictionaries and treatises that defined the words in and before 1789.
This includes works available to the drafters, from Justinian's Institutes to
Blackstone's Commentaries, and even collateral sources that do not define the
terms, but use them in the definition of other terms. 34

Dictionaries and treatises are much more informative in deciphering the
original understanding than defining the terms from the ways in which they were
used in available writings, partly because of the lack of sources and general mis-
understandings, but mainly because an "alien" was considered a "foreigner" but
not all "foreigners" were considered "aliens," and therefore in certain instances
"foreigner" was properly used when referring to a foreign-born individual resid-
ing in the United States. Informative sources include Acts passed by the First
Federal Congress, Federal and State Court opinions, the Constitutions of the
several states, the Federal Convention of 1787 and the ratification debates, The
Federalist and Anti-Federalist Papers, personal correspondences, and private
works, for example, Thomas Jefferson's Notes on the State of Virginia,

Maclay's Journal and Elliot's Debates.

Part II of this Article shows a distinction between the terms "alien" and

"foreigner" in 1789, acknowledged by relevant legislators and writers. Part III
details the relevant changes made from the initial handwritten draft of the judici-

ary bill to the final product: the Judiciary Act of 1789. Part IV differentiates and
painstakingly defines "alien" and "foreigner" and related words using legal, in-

ternational, and general lexicons available to the First Federal Congress. Part V

details an understanding of the terms as used in relevant historical writings, and

introduces the possible reason for the change from "foreigner" to "alien." That

is, respected and relevant late eighteenth century writers and debaters exclu-

sively used the noun "foreigner" when discussing most constitutional topics that

affected both "aliens" and "foreigners." 35 This wide, exclusive use shows that

30. In his dissent in Cherokee Nation v. Georgia, Supreme Court Justice Johnson wrote: "We
call an alien a foreigner, because he is not of the country in which we reside." 30 U.S. 1, 56 (1831).

31. See John C. Yoo, The Continuation of Politics by Other Means: The Original Understand-
ing of War Powers, 84 CAL. L. REv. 167, 172 (1996).

32. See infra note 57-58 and accompanying text.

33. See id.

34. See Lee. supra note 5, at 839.

35. Robert Yates noted on June 13, 1787, that "[Edmund] Randolph observed the difficulty in

2009]

6

Berkeley Journal of International Law, Vol. 27, Iss. 2 [2009], Art. 2

http://scholarship.law.berkeley.edu/bjil/vol27/iss2/2



322 BERKELEY JOURNAL OF INTERNATIONAL LAW

the relevant writers and debaters thought about these subjects in terms of "for-
eigners," not "aliens," and therefore it makes sense that Oliver Ellsworth would
later draft the relevant sections of the original judiciary bill using "forreigner."
Part VI concludes that the Senate's original intent of the Judiciary Act of 1789
was to make the ATS available to all non-citizens born outside the United
States--"foreigners"-but that Congress as a whole intentionally narrowed the
scope in the Judiciary Act of 1789 and later codifications, making the ATS only
available to plaintiffs who are foreign-born residents of the several States (that
is, "aliens"). In fact, when Congress enacted the Torture Victim Protection Act
of 1991 ("TVPA"), 36 it intended that the TVPA-like the ATS--only protect
"aliens " "living in this country. "37

II.
THERE WAS A DIFFERENCE BETWEEN A "FOREIGNER" AND AN "ALIEN" IN 1789

In the House on Monday, August 31, 1789, Representative John Vining of
Delaware debated section 3 of the House's Printed Draft of the judicial bill,
which deals with the establishment of Federal District Courts, with, among oth-
ers, Representatives Samuel Livermore of New Hampshire and Michael J. Stone
of Maryland. 3 8 Livermore believed that "[t]his new fangled system will eventu-

ally swallow up the State Courts," because, among other things, of the speed
plaintiffs would collect from defendants compared to the snail's pace at which

State courts operated. 3 9 He thought it best to completely dispose of District

Courts, and his point of view was published in various newspapers. 40 Stone

supported this position of his fellow anti-federalist, pointing out "the advantages

establishing the powers of the judiciary-the object however at present is to establish this principle to
wit, the security offoreigners where treaties are in their favor, and to preserve the harmony of States
and that of the citizens thereof. This being once established, it will be the business of a sub-
committee to detail it; and therefore moved to obliterate such parts of the resolve so as only to estab-
lish the principle, to wit, that the jurisdiction of the national judiciary shall extend to all cases of na-
tional revenue, impeachment of national officers, and questions which involve the national peace or
harmony." Notes of the Secret Debates of the Federal Convention of 1787, Taken by the Late Hon
Robert Yates, Chief Justice of the State of New York, and One of the Delegates from That State to the
Said Convention, at June 13, 1787, available at http://www.yale.edu/lawweb/avalon/const/yates.htm
(last visited March 3, 2009) (emphases added). Although "torts" are not mentioned here, the con-
nection between "foreigners," "treaties" and "national peace" could relate to the ATS.

36. 28 U.S.C. § 1350, n.2.
37. Hearing and Markup re: 100 HR 1417, Committee on Foreign Affairs, March 23, Apr. 20,

and June 7, 1988 at I (emphasis added).

38. 1 ANNALS OF CONG. 851-57; Livermore led the attack on the bill when it came to the
House.

39. Id. at 852.

40. Id.

[Vol. 27:2

7

Berry: Whether Foreigner or Alien: A New Look at the Original Language o

Published by Berkeley Law Scholarship Repository, 2009



WHETHER FOREIGNER OR ALIEN

that foreigners would have over the citizens." 4 1

In defense, Representative Vining argued that the planned federal judici-
ary, the District Courts in particular, were "essential to the fair and impartial
administration of the laws of the United States": "I wish to see justice so equally
distributed" he said, addressing the whole House on the last day of August 1789,
"as that every citizen of the United States should be fairly dealt by, and so im-
partially administered, that every subject or citizen of the world, whether for-
eigner or alien, friend or foe, should be alike satisfied." 42

By saying "foreigner or alien" in the House during the judicial bill debate,
Vining conveyed a difference between the terms and what they represent. He
apparently believed his fellow Representatives would comprehend the differ-
ence, because he did not explain it. By contrasting "friend" with "foe" immedi-
ately thereafter, Vining further indicated an understood, drastic distinction, and
by including "every subject or citizen of the world," also an understandable con-
trast to these legislators, he referenced the relevant Constitutional grant of juris-
diction over "foreign [...] Citizens or Subjects."4 3

No one challenged Vining's "foreigner or alien" distinction during those
lengthy judicial bill discussions in late August and early September 1789.44

Other Representatives elaborated on aspects of Vining's debate, and when a vote
was taken on this subject it went in Vining's favor eleven to thirty-one. 45

Two days before Vining's remark, Representative Stone made the same
distinction. While asking whether federal jurisdiction over alienage claims
ought to be exclusive, Stone said: "If it is the [Constitutional] right of an alien or

foreigner to sue or be sued only in the courts of the United States, then they
have a right to that jurisdiction complete." 46 Like Vining's remark, Stone's did
not provoke a response one way or the other, which again indicates that his fel-
low Representatives understood the "alien or foreigner" differentiation.

Moreover, in The Federalist No. 22, written less than two years earlier,
Alexander Hamilton also used "alien" and "foreigner" in a way that indicated an
understood difference. 4 7 While discussing the importance of the national gov-
ernment's proposed power to regulate commerce so as to secure uniformity in
the States' commercial dealings with one another, Hamilton ended with this:
"[W]e may reasonably expect, from the gradual conflicts of State regulations,

41. Id. at 854 (quoting Stone: "A citizen can now get his money in three years, with an interest
of 5 pr. cent. But in these courts, foreigners can get their debts in one year, with an interest of 7 or 8
pr. cent. From the foregoing I conceive, that this system cannot be agreeable to the people.")

42. Id.

43. U.S. CONST. art. III, § 2, cl. 1.

44. See, generally, I ANNALS OF CONG., supra note 15, at 851-66.

45. Id. at 866.

46. Id. at 841 (emphases added).
47. THE FEDERALIST No. 22 (Alexander Hamilton), available at http://avalon.law.yale

.edu/18th_century/fed22.asp (last visited March 3, 2009).
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that the citizens of each [State] would at length come to be considered and
treated by the others in no better light than that offoreigners and aliens.' 48

There was a difference between "foreigner" and "alien," and men familiar
with Publius's recent and widely read work, and present during Stone's and Vin-
ing's remarks in late August 1789-the very men responsible for the change
from "foreigner" to "alien" in the judicial bill-understood what that difference
meant. These same men also knew the importance of the judicial bill, especially
Madison, and therefore the importance of each and every word the Judiciary Act
of 1789 would contain. 4 9

III.

RELEVANT CHANGES MADE FROM THE INITIAL HANDWRITTEN DRAFT OF THE

JUDICIARY BILL TO THE JUDICIARY ACT OF 1789

Before further detailing the textual definitions and uses of "alien" and "for-
eigner" circa 1789, it is necessary to first track relevant changes to the judicial
bill from its origin in Article III of the Constitution, to the Senate committee that
debated and created the judicial bill beginning in April 1789, through the Sen-
ate's changes from the Senate's Handwritten Draft to the Senate's Printed Draft
of June 1789, and then to the House and its debates and alterations of the
House's Printed Draft of July 1789 that eventually became-after a lightning
round in the Senate that ended on September 17, 1789-the Judiciary Act of
1789.

A. The Constitution

The Constitution does not mention anything directly relating to the ATS,
and does not contain the words "alien" or "foreigner." The only relevant in-
stances where the Constitution generally refers to foreigners or aliens are:

1) Article I § 8: "The Congress shall have Power . . . To establish an
uniform Rule of Naturalization... To define and punish Piracies and Felonies
committed on the high Seas, and Offenses against the Law of Nations." 50

2) Article I § 9: "The Migration or Importation of such Persons as any of
the States now existing shall think proper to admit, shall not be prohibited by the
Congress prior to the Year [1808]. " 5

48. Id.

49. Madison was not only instrumental in devising and ratifying the Constitution. The Madi-
sonian Compromise and its consequential judicial bill was arguably his idea, and, as stated, he was
present and active in the House, as Virginia's Representative and in reworking and approving what
became the Judiciary Act of 1789. See, infra notes 57-58 and accompanying text.

50. U.S. Const. art. I, § 8, cls. 4, 10.

51. Id. at art. I § 9, cl. I (neglecting to define "such Persons.")
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3) Article II § 3: The President "shall receive Ambassadors and other
public Ministers."

4) Article III § 2: "In all Cases affecting Ambassadors, other public
Ministers and Consuls, and those in which a State shall be Party, the supreme
Court shall have original Jurisdiction." 52

5) Article III § 2: 'The judicial Power shall extend . . . to all Cases
affecting Ambassadors, other public Ministers and Consuls; to all Cases of
admiralty and maritime Jurisdiction." 53

6) Article III § 2: "The judicial Power shall extend to ... Controversies...
between a State, or the Citizens thereof, and foreign States, Citizens or
Subjects."

54

Article III, section 2 granted jurisdiction to the federal judiciary, in
pertinent part, in cases or controversies between: 1) Foreign Citizens or Subjects
v. States; 55 2) Foreign Citizens or Subjects v. State Citizens; and 3) The United
States v. Foreign Citizens or Subjects.56 As was only generally understood at
the time-but not firmly established until the turn of the century-there was no
grant of jurisdiction regarding suits involving Foreign Citizens or Subjects v.
Foreign Citizens or Subjects.5 7 This was later prohibited by the express grant of
Foreign Citizens or Subjects v. U.S. Citizens and/or States. 58 Therefore, in

52. Id. at art. III § 2, cl. 2.

53. Id. at art. III § 2, cl. I (covering certain "foreigners"; that is, ambassadors et al.).

54. Id.; The 1 1th Amendment will become relevant later; it was not proposed until March 4,
1794, and ratified February 7, 1795: "The Judicial power of the United States shall not be construed
to extend to any suit in law or equity, commenced or prosecuted against one of the United States by
Citizens of another State, or by Citizens or Subjects of any Foreign State." The word, "inhabitant"
was used five times in the Constitution. U.S. CONST. art I § 2, cl. 2; art I § 3, cl. 3; art II § 1, cl. 3;
amend. XII; Amendment XIV, § 2. Each instance is qualified by the word "citizen." In LUELLA
GETrys, THE LAW OF CITIZENSHIP IN THE UNITED STATES 1 (1934), Gettys points out in the intro-
duction that "inhabitant" and "citizen" were often used interchangeably in the late 18th century; in-
habitant does not refer to "alien" and/or "foreigner." Gettys did not define "alien" or "foreigner."

55. The 1 l h Amendment put a stop to this.

56. It is clear that the federal courts have jurisdiction over any case brought against or by the
United States. There is no express disability eliminating a suit between the U.S. and a Foreign Citi-
zen or Subject.

57. Although Foreign Citizens or Subjects could bring a case against fellow Foreign Citizens
or Subjects under admiralty/maritime jurisdiction. See The Constitution, Article III section 2.

58. See Mossman v. Higginson, 4 U.S. 12, 14 (1800) (opinion delivered "[b]y the Court," of
which Oliver Ellsworth was the sitting Chief Justice); (holding that federal alienage jurisdiction can
only occur when "foreigners" or an "alien" are one party, "but a [State] citizen is the other."). Id.
Interestingly, Oliver Ellsworth was the sitting Chief Justice of the Supreme Court at this time. Thus,
it is reasonable to assume that Ellsworth understood when he drafted the ATS in 1789 that it would
be constitutional only if one party were an "alien," and the other a U.S. citizen. See infra note 117
and accompanying text. This would eliminate federal jurisdiction over ATS cases like Sarei v. Rio
Tinto, where both parties are foreigners. Sarei v. Rio Tinto, PLC, 550 F.3d 822, 825 (9th Cir. 2008);
see also Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428 (1989). This would
also make more sense, because there was no reason in 1789 for Congress to force the federal courts
to hear cases addressing the plights of parties who may never come anywhere near the United
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1789, Foreign Citizens or Subjects could be involved in litigation with any
State, any citizen of a State, with the United States, but not with other Foreign
Citizens or Subjects.59 Thus, it would be unconstitutional for "aliens" to be
both a plaintiff and defendant in the same case under the ATS. 60

B. The Senate Committee That Debated and Created the Judicial Bill Beginning
in April 1789

After the ratification of the Constitution it was necessary for the First
Federal Congress to immediately enact a statute to establish the Federal courts
and regulate their jurisdiction and structure, in accordance with Articles I and
111. 61 There had been no national judiciary under the Articles of Confederation,
and during the Convention and then the various State ratifications of the Consti-
tution, anti-federalists and federalists alike proposed numerous amendments to
Article III, prompting Madison to quiet the controversies by proposing what is
now known as the Madisonian Compromise: the promise of a post-Ratification
creation of a Congressional Act to detail the judicial branch. 62 Article III did
contain significant provisions organizing and regulating the judiciary, but almost
nothing in the text conveyed a specific structure. 63 Relevantly, the Constitution
provided the jurisdictional provisions, and this: that there were to be "such infe-
rior Courts as the Congress may from time to time ordain and establish." 64

With this in mind, on April 7, 1789, just over a month from the Senate's
first meeting (but only the day after a quorum was finally achieved), the Senate
prepared "to bring in a bill for organizing the Judiciary of the United States." 65

They formed a committee composed of senators Oliver Ellsworth, William
Paterson, William Maclay, Caleb Strong, Richard Henry Lee, Richard Bassett,

States--except to forum shop. See, e.g., Moxon v. The Fanny, 17 F. Cas. 942, 947-48 (D. Pa. 1793).

59. See Bradley, A TS and Art. III, supra note 5, at 627.
60. See, supra note 58.
61. Because the members of the Constitutional Convention were unable to decide whether and

what type of system of federal courts inferior to the Supreme Court should be created, the Conven-
tion agreed to leave these details to Congress-post Ratification; this is well known as the Madison-
ian Compromise. PAUL M. BATOR, PAUL J. MISHKIN, DAVID L. SHAPIRO, & HERBERT WECHSLER,
HART AND WECHSLER'S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 11-12 (2d ed. 1973).

62. Id.; Not to be confused with the "great compromise" made during the Federal Convention
that gave each state an equal vote in the Senate. See JAKE N. RAKOVE, ORIGINAL MEANINGS 57-58
(1996).

63. RITZ, supra note 13, at 4.

64. U.S. CONST. art. III, § 1; Note that this grant: "Congress may from time to time" establish
inferior tribunals, and the "Power" (granted in art. I, § 8, cl. 9) Congress had "To constitute Tribu-
nals inferior to the supreme Court," did not demand the creation of such courts, or of a specified
structure. The decision to do so as the first action of the first Congress was basically political-to
ensure Ratification. See RITZ, supra note 13, at 4-21.

65. Senate Journal, April 7, 1789.
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William Few, and Paine Wingate. 66 This would be the first act enacted by the
First Federal Congress, and records of the committee's debates are-as the
Court pointed out in Sosa-less than sparse. Maclay kept his famous journals,
which are not helpful regarding any sections or terms pertinent to this discus-
sion. 67 In fact, Maclay spends more time recounting his irritations and ailments,
including the "bluntness" of his memory, 6 8 than he does relating happenings in
the judicial committee. 69

There are no records in the Senate Journal alluding to judicial committee
meetings, but it first met in the Senate chambers on May 9, 1789.70 After ex-
changing pleasantries of a nature much too familiar for Maclay, the committee
was soon interrupted by the meeting of the full Senate. 71 Two days later, the
committee met again; it appears they discussed the judicial bill in detail during
both meetings, because Maclay expressed (not for the last time) his dislike for
the plan so far: "I do not like it in any part, or rather I generally dislike it, but we
will see how it looks in form of a bill."'72 That same day the committee ap-
pointed a sub-committee to begin drafting such a bill. 73

The sub-committee consisted of Senators Oliver Ellsworth, Caleb Strong
and William Paterson. Paterson wrote the first nine sections of the Senate's
Handwritten Draft of the judicial bill; 74 Ellsworth, the chairman of the commit-
tee, penned sections 10 through 23, relating to jurisdiction; and Caleb Strong
and a Senate clerk finished the task through what eventually became section 35
of the Judiciary Act of 1789.75 Senator Maclay noted that Oliver Ellsworth was
the bill's main architect, and something more: "This vile bill is a child of his,
and [Ellsworth] defends it with the care of a parent, even with wrath and anger.
He kindled, as he always does, when it is meddled with."'76

66. Id.; WILLIAM GARROTT BROWN, THE LIFE OF OLIVER ELLSWORTH 188 (1905).

67. MACLAY, supra note 16, at 1-134.

68. Id. at 30.

69. Although many commentators, including Professors Charles Warren and Julius Goebel,
question the accuracy of MACLAY'S JOURNALS, their interpretations have been subsequently shown
to be errors on their part, not Maclay's: Maclay has been found to be accurate "in all instances."
RITZ, supra note" 13, at 192.

70. However, a week earlier Ellsworth already had many plans for the judicial bill: In a letter
dated April 30, 1789 to Judge Richard Law of the Connecticut Superior Court, Ellsworth asked
Law's opinion on many topics covered in the judicial bill, including alienage jurisdiction: The "Dis-
trict Court [should] have original jurisdiction in law and equity, in controversies between foreigners
and citizens and between citizens of different states." See BROWN, supra note 66, at 188-89.

71. MACLAY,supra note 16, at 25.

72. Id. at 30.

73. Id. at 29-30.

74. Section 9 of this initial draft was eventually cut. Consequently, the original 1 0
th section,

written by Ellsworth, became the 9
h section of the House's Printed Draft, and of the Judiciary Act of

1789.
75. RITZ, supra note 13, at 22, 168, 180-83; Casto, supra note 3, at 498, n 169.

76. MACLAY, supra note 16, at 91-92; See also Mahoney, Note on Hodgson at 731; WILLIAM
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1. The First Draft

The sections of the Judiciary Act of 1789 relevant to this discussion,
sections 9, 11, 12 and 13, were all originally written by Ellsworth, most likely
based on discussions and notes taken during the unreported committee
discussions. 77  In addition to heading the judicial committee and its sub-
committee, during this time Ellsworth participated on many other committees,
from one "appointed to consider. . . the utility of printing the Journals weekly,"
to another "appointed to wait on the Vice President." 78 But Ellsworth was intel-
ligent and industrious, not to mention eager. 79 In fact, although he was spread
thin, "[n]o one was better qualified to Implement the Constitution's judicial arti-
cle."

80

Before writing the judicial bill, Oliver Ellsworth had practical experience
as an attorney and judge, and extensive legislative and constitutional experience
as well. He was born and raised in Connecticut, but attended both Yale and the
College of New Jersey (Princeton). Ellsworth read law in a law office for four
years and then was admitted to the bar in 1779. His path from local Connecticut
Assemblyman in 1773 to the Chief Justice of the Supreme Court of the United
States (1796-1800) took him through the Continental Congress (1777-1784), the
Connecticut Council of Safety and the Governor's Council, a judgeship on the
Superior Court of Connecticut, and, before becoming one of the first U.S. Sena-
tors, Ellsworth was a delegate to the Federal Constitutional Convention in Phila-
delphia. There, Ellsworth actively participated in debates, and helped formulate
the "Connecticut Compromise," which resolved a critical debate between the
large and small states over representation in Congress. 81 He was also a member
of the committee of detail regarding what later became known as the Supremacy
Clause. 82

As the "father" of the judicial bill, various commentators blame Ellsworth
for some of its vagaries. 83 However, although Ellsworth protected his construc-
tion and word choice "with wrath and anger," he did give in to concessions. For
example, the Senate's Handwritten Draft of the judicial bill was still being

CASTO, THE SUPREME COURT IN THE EARLY REPUBLIC: THE CHIEF JUSTICESHIPS OF JOHN JAY AND
OLIVER ELLSWORTH 27 (1995) (stating that Ellsworth was the judicial bill's "leading projector.")

77. See BROWN, supra note 66, at 186. Again, note that the original section 10 later became
section 9.

78. Senate Journal, April 14 & 16, 1789.

79. See generally BROWN, supra note 66, at 177-81 (stating Ellsworth's upstanding reputation,
and that he was one of the first Senators to arrive in New York on March 4, 1789).

80. CASTO, supra note 76, at 27.

81. The Supreme Court Historical Society, available at http://www.supremecourthistory.org
/02_history/subsjtimeline/imagesschiefs/003.html (last visited March 3, 2009).

82. RAKOVE, supra note 62, at 173.

83. See Mahoney, Note on Hodgson, supra note 14, at 731-32.
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drafted upon its presentation on June 12, 1789. '84 While reading through his
handwritten draft on the Senate floor, Ellsworth made numerous changes and
notes in the margins, between lines, and on scraps of paper. 85 For the most part,
however, he barely altered the sections relevant here. 86

Although the enacted version contains the word "alien" five times, thishanwritenversion of the bill does not .contain that word at all-it contains"forreigner" (note the unique spelling) in the places that later contain "alien." 8 7

The sentence that eventually became the ATS contains the first use of the word
"forreigner": The district courts shall have cognizance "of all causes where a
forreigner sues for a tort only in violation of the law of nations ... -*88 The next
use of "forreigner" occurs in section 11: The circuit courts shall have original
"cognizance... where the matter in dispute exceeds.., the sum of 500 dollars
& the United States are plaintiffs or petitioners, or aforreigner or citizen of an-
other state other than that in which the suit is brought, is a party." 89 The third
and fourth uses of "forreigner" occur in the first sentence of section 12: "if a suit
be commenced in any state court against aforreigner, or citizen of another State
than that in which the Suit is brought, & the matter in dispute exceeds the afore-
said sum of value of __ dollars, exclusive of costs, & such Forreigner or
Citizen shall, at the time of entering his appearance in such State Court, file a
motion for the removal of the cause . ..-9

84. Senate Journal, June 12, 1789.
85. See Senate's Handwitten Draft, sections 3-13 and accompanying notes.
86. 0.

87. Id.

88. Senate's Handwritten Draft, 13, 1.27-14, 1.2.
89. Id. at 14, 11.15-20.
90. Id. at 15, 11. 10-17.
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The last use of "forreigner" occurs in the first sentence of section 13:
the supreme court shall have exclusive jurisdiction of all controversies of a civil
nature, where any of the United States is a paFty or aforreign State is a party, ex-
cept between a State & its citizens, & except also between a State & citizens of
other States orforreifners, in which latter case it shall have original but not ex-
clusive jurisdiction. 9

Except for the first instance, the subsequent uses of 'forreigner" are ac-
companied by some version of citizen of another state, reflecting the Constitu-
tion's diversity language from Article III, § 2.92 As noted by Maclay on June
29, 1789, "[Ellsworth] in his diction had varied from the Constitution" during
the Senate's second reading of the judicial bill. 93 When Maclay pointed this out
to the Senate, he then claimed that his criticism provoked Ellsworth's anger,
prompting Maclay's "vile bill" remark. 94 Thus, words like 'forreigner," for
Ellsworth, were possibly shorthand-at least to him-for Constitutional lan-
guage.

9 5

One example of Ellsworth's adherence to the Constitution is his use of the
word "controversies" in section 13 in relation to jurisdiction regarding States. 96

Similarly, he properly used "jurisdiction" in section 13 in relation to the Su-
preme Court, instead of "cognizance." 97  Although some commentators have
defined these terms as interchangeable, Ellsworth's uses accurately reflect the
Constitution's minute details. 98 Where Ellsworth uses "cognizance" in the pre-
vious sections, the corresponding clause in Article III did not specify "jurisdic-
tion," but simply read: "The judicial Power shall extend...." Many details in
this original draft display Ellsworth's intimate familiarity with the
Constitution-reaffirming Professor Casto's claim that Ellsworth was the best
qualified candidate to implement the Constitution's judicial article. 99 However,
the question regarding his use of 'forreigner" remains unanswered at this
point. 100

91. Id. at 16,11.6-13.
92. "The judicial Power shall extend to... Controversies... between a State, or the Citizens

thereof, and foreign States, Citizens or Subjects."

93. MACLAY, supra note 16, at 91-92.

94. Id.

95. That is, Foreign Citizen or Subject. See, Lee, supra note 5, at 850 (speculating, "[p]erhaps
Ellsworth used the word 'foreigner' [sic] to avoid the appearance of concern one way or the other
with whether France would remain a monarchy or become a republic.").

96. "Controversies to which the United States shall be a Party; to Controversies between two
or more States...." US CONST. art. I11, § 2.

97. "[Tjhe Supreme Court shall have original Jurisdiction." Id. at art. I1, § 2.

98. RITZ, supra note 13, at 185.

99. See Casto, supra note 76. Ellsworth was also a member of the Constitutional Committee
of Detail that drafted Article III. Lee, supra note 5, at 848.

100. See Casto, supra note 76, at 27.
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2. The Senate's Printed Draft

The next version of the judicial bill, the Senate's Printed Draft, was deliv-
ered by the printer, Thomas Greenleaf, to Ellsworth on June 16, 1789, six days
before the second scheduled reading in the Senate. 10 1 This version did not sig-
nificantly vary from the Senate's Handwritten Draft in any of the pertinent sec-
tions, except for the spelling change from "'forreigner" to "foreigner." 0 2

Of the original 250 copies of this printed version, five are known to still ex-
ist. 10 3 Three are in various libraries, and none of these have handwritten notes
on them. 104 The fourth, John Adams's copy, located in the Boston Public Li-
brary, is also unmarked. 105 The fifth copy, however, located in the Rauner Spe-
cial Collections Library at Dartmouth College, belonged to Senator Paine Win-
gate of New Hampshire, a member of the judicial committee along with Maclay
and Ellsworth. Wingate used his copy to track changes that occurred during the
Senate debates between June 22 and July 17, 1789.106 Wingate's handwritten
comments are extremely helpful, and until now, undocumented in relation to the
ATS. 107

Because of the sparse and cryptic Senatorial records, Wingate's copy of the
judicial bill is unique and informative because it is the only known copy used by
a Senator during the actual deliberations. Professor Ritz, the foremost authority
on the various drafts of the judicial bill, briefly noted Wingate's annotations in
1956, pointing out that many of Wingate's changes "directly reflect amendments
reported in the Senate Journal, or reported by Senator Maclay in his diary, or

101. Letter from Ellsworth to Richard Law, (June 15, 1789) Ernst Law Manuscripts, Connecti-
cut Historical Society, Hartford, Conn.

102. Although there are some records in numerous correspondences and in the Senate Journals
regarding changes proposed and implemented in this draft, none of them are relevant to this discus-
sion.

103. RITZ, supra note 13, at 185.

104. 1 JULIUS GOEBEL, HISTORY OF THE SUPREME COURT OF THE UNITED STATES,
ANTECEDENTS AND BEGINNINGS TO 1801 465, n.27 (1971) (listing the following libraries: Library of
Congress; New York Public Library; Chapin Library at Williams College, Williamstown, Mass.)

105. Id.
106. Id.; see A Bill to Establish the Judicial Courts of the United States (with annotations by

Senator Paine Wingate) ((New-York: Printed by Thomas Greenleaf.), (undated) [July 17, 1789])
[hereinafter Wingate's Printed Draft], located in the Rauner Special Collections Library, Dartmouth
College, Call No. E 310 .B54. Wingate's annotated draft conforms with Senate Journals and
MACLAY'S JOURNALS. RITZ, supra note 13, at 192. Wingate later commented that the bill as passed
by the Senate for House approval was in much the same form as when it was when printed in the
second week of June, but this is contradicted by the detailed annotations he made on his own per-
sonal copy. Letter from Paine Wingate to Nathaniel Peaslea Sargeant, (June 18, 1789) in 4 DHSC
474, supra note 16.

107. Wingate was a member of the Continental Congress before his election to the United
States Senate, and was later responsible for enrolling the judicial bill after it was approved by the
House. I Senate Journal 84.
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extant among the manuscripts."' 108  Specific changes related to the ATS,
alienage jurisdiction, and Supreme Court original jurisdiction are not detailed in
Maclay's Journals, the Senate Journals, or surviving correspondences, but Win-
gate tracked the Senate's alterations to Ellsworth's precious words relating to all
of these topics.

In the section dealing with alienage jurisdiction, section 11, Wingate only
struck out and replaced one word: "foreigner" with "alien." 10 9 In section 12,
which deals with removal, Wingate changed both uses of "foreigner" to "alien,"
along with making the following diversity clarifications: 110

Senate's Wingate's The Judiciary Act
Printed Draft1 1  Printed Draft 1 12  of 1789

"if a suit be com- "if a suit be commenced "if a suit be commenced
menced in any state in any state court against in any state court against
court against afor- an alien, or by [a] citizen an alien, or by a citizen of
eigner, or citizen of of a state in which the the state in which the suit
another State than that Suit is brought against a is brought against a citi-
in which the Suit is citizen of another state 113  zen of another state, and
brought, and the mat- and the matter in dispute the matter in dispute ex-
ter in dispute exceeds exceeds the aforesaid sum ceeds the aforesaid sum
the aforesaid sum of of value of dollars, or value of five hundred
value of dol- exclusive of costs, and dollars, exclusive of costs,
lars, exclusive of such alien or citizen shall, to be made to appear to
costs, and suchfor- at the time of entering his the satisfaction of the
eigner or citizen shall, appearance in such State court; and the defendant
at the time of entering Court, file a motion for shall, at the time of enter-
his appearance in such the removal of the ing his appearance in such
State Court, file a mo- cause...." state court, file a petition
tion for the removal of for the removal of the
the cause ..." cause....'"

Chart zl, Box A Box B Box C

In section 13, which details Supreme Court original jurisdiction, although
Wingate noted alterations to a substantial portion of the latter part of the para-
graph, the only relevant substantive change is the substitution, again, of "alien"

RITZ, supra note 13, at 185.

Wingate's Printed Draft 5,1.10.

This chart will become more relevant later. See infra Part VI.

Senate's Printed Draft 5, II. 34-38.

Wingate's Printed Draft 5, II. 34-38.

These changes were made verbatim, as reflected in the House's Printed Draft 1.
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for "foreigner."' 1 4 Thus, for all the uses of "foreigner," when used in tandem
with a variation of citizen of another state, Wingate noted the change to "alien."

However, in Wingate's copy of the draft of section 9, he did not change
"foreigner" to "alien." 115 The sentence that later became the Alien Tort Statute
contains the only remaining use of the word "foreigner." Wingate noted altera-
tions of other words in section 9, and to the structure of the last sentence in sec-
tion 9, which indicates that the Representatives did not simply overlook this sec-
tion. 116 Of course, this could simply be an oversight by Wingate, but this is not
the case: The engrossed copy of the judicial bill submitted by the Senate to the
House on July 20, 1789 also did not contain this change, but did contain the
other changes tracked by Wingate. 117 That is, the next draft verifies that Win-
gate's notes are accurate. Conversely, Wingate's draft is evidence that the
printer did not make a mistake by neglecting to change all the instances of "for-
eigner" to "alien" in the House's Printed Draft of July 23, 1789. Therefore, the
Senate purposely left this single use of "foreigner"-for reasons not detailed in
any known writings.

Because the Senate did not change this initial use of "foreigner" in the
bill-the only use not in tandem with citizen of another state-both "alien" and
"foreigner" appear on the same page. This echoes Hamilton's use of both terms
in The Federalist No. 22, and Vining's and Stone's uses in House debates; there
was a difference between the terms, and the anticipated audience-in this in-
stance Congress as a whole (if not the entire nation)--was assumed to know
what that difference meant.

3. The House's Printed Draft

The next draft of the judicial bill was also printed by Thomas Greenleaf, he
delivered the first 100 copies on July 23, 1789 for use by the House of Repre-
sentatives in its discussions. 118 Neither Professors Ritz nor Goebel located ex-
isting original copies of this version, and none could be located other than the
unmarked copy in the Library of Congress. 119 Again, Wingate's relevant anno-
tations to the previous draft were reflected in this new draft; however, some con-
fusion arose in relevant portions.

114. Wingate's Printed Draft 6, 1. 28-29.

115. Wingate's Printed Draft 4,11.43-7, 5,11.2-3.
116. The changes Wingate made to the draft section 9 most likely occurred on July 15, 1789,

during the third reading of the bill. Although more changes occurred, according to Wingate (and
reflected in subsequent drafts), the Senate Journal for July 15, 1789 indicates that the only change
was: "Section ninth, last line, insert 'issues in'."

117. RtTZ, supra note 13, at 187-88; and see House's Printed Draft, 4,1.6.

118. Letter from Thomas Hartley to Jasper Yeates, (July 23, 1789). Yeates Papers, Historical
Society of Pennsylvania, Philadelphia.

119. See I GOEBEL, supra note 104.
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Section 11 contains "alien," 120 but according to Wingate, it was supposed
to read: "where the matter in dispute exceeds ... the sum of 500 dollars and the
United States are plaintiffs or petitioners, or an alien or citizen of another state
other than that in which the suit is brought, is a party."' 12 1 However, the last
part was awkwardly printed as: "or an alien is a party, or the suit is between a
citizen.., and a citizen of another State." 122 This mistake was later rectified by
the Supreme Court, under Chief Justice Oliver Ellsworth, and subsequent codifi-
cation.

Section 12 still contained its first use of "alien," but the second was appro-
priately consolidated with "or citizen" to read, "the defendant." 123 Like section
11, section 13 retained "alien," but was substantially reworded: "[T]he Supreme
Court shall have exclusive jurisdiction of all controversies of a civil nature,
where a State is a party, except between a State and its citizens; and except also
between a State and citizens of other States or aliens." The previous drafts, in-
cluding Wingate's, included the phrase "or a foreign state is a party" directly
following the first use of "State." Because the previous drafts read: "where any
of the United States or a foreign state is a party," and because the Court retained
exclusive original jurisdiction involving other foreign interests-in cases involv-
ing foreign Ambassadors et al-this alteration could be read like the consolida-
tion of "alien or citizen" to "the defendant" in section 12;124 that is, "State" in
the House's Printed Draft of section 13, meant any state, whether foreign or do-
mestic.

Lastly, as previously stated, this draft of section 9 retained the only use of
"foreigner," in the sentence that eventually became the ATS. 125

Like the Senate Journals, the House Journals, Annals of Congress and sur-
viving correspondences do not detail House debates regarding any of these pro-
visions. Section 3, which created District Courts, was thoroughly discussed and
reported in minute detail in late August and early September 1789,126 but the
later sections regarding jurisdiction were either not debated, which is highly
unlikely, or simply not recorded. 127

The votes on some House amendments to the judicial bill were reported in
detail, but most were ignored. For example, on Tuesday September 15, 1789,

120. House's Printed Draft, 4, 1.27.

121. Wingate's Printed Draft, 5,11.8-12
122. Id. at 1.27-28; See also supra note 58.

123. House's Printed Draft at 4,1. 48, 51. Note that in the penultimate sentence of section 12
"alien" was inserted, to refer back to the context of "the defendant" in line 51. Id. at 5, 1.35; see su-
pra Chart zI, Box C.

124. Id. at 5, II. 45-7.

125. House's Printed Draft at 4,1.6.

126. As pointed out supra in Part 11, the section 3 debate involving Vining, Stone, Livingston
and others was recounted in detail in newspapers and in I ANNALS OF CONG. 851-66.

127. See I ANNALS OF CONG. 851-933.
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the House Journal indicates a simple insertion of the word "'Chestertown' in
lieu of 'Eastown."1 28 The Journal then lists the names of all forty-three Repre-
sentatives involved and how they voted on this change. 129 There is no indica-
tion that this was a special alteration. If a vote was required to make this simple
alteration, it is more than likely the House required a vote for every amendment.
And indeed they might have; that same day other amendments were voted on,
but the Journal simply records: "And then, the House having made some pro-
gress in the said amendments / Ordered, That the farther consideration thereof
be postponed until to-morrow." 130  However, nothing was reported the next
day, or any day. 131

It is more likely the votes were not recorded than that the votes never oc-
curred. The House made at least 52 such amendments to the judicial bill, but
only detailed the changes or votes approximately four times. 132 Therefore,
much of the House's work on this bill was not reported, creating the poverty of
drafting history that haunts us today.

House amendments varied from the first amendment, which simply excised
"the federal," leaving "government" in section 1, to the forty-eighth amendment,
which involved rewriting ten lines of section 29. The final act contains 35 sec-
tions and over 8,500 words, so 52 amendments is not a considerable amount.
Judging from the robust attendance indicated by the voting registers, and the fact
that each change was most likely voted on in a similar procedure to the Eas-
town/Chestertown example, each Representative would more than likely be
aware of every change.

4. The Judiciary Act of] 789

When the relevant portions of sections 11, 12 and 13 of the bill were finally
enacted in the Judiciary Act of 1789 they were not materially changed from the
House's Printed Draft. Other than a few comma splices, section 11 remained
confusing, implying suits could occur between Foreign Citizens or Subjects.
Sections 12 and 13 did not change at all, except for a comma before "or aliens"
in section 13. The only material change occurred in section 9, in the sentence
that eventually became the ATS, where "foreigner" was at long last replaced by
"alien." The Judiciary Act of 1789 does not contain the word "foreigner," nor
does it contain any variation of the Constitutional phrase "Foreign Citizens or
Subjects."

Even though there is no legislative history regarding this change, it did not
likely pass under the radar. Representatives like Stone and Vining-and Madi-

128. 1 House Journal 11, supra note 17.
129. Id.

130. Id.

131. Id. at 112-14.

132. 1 House Journal 115, supra note 17.
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son in particular-would have been aware of the change from "foreigner" to
"alien" for many reasons, including those discussed above: 1) it was one of only
relatively few amendments, 2) they most likely voted on it, 3) the bill was read
before the House members at least three times, 4) Madison extensively wrote
about alienage jurisdiction, and 4) Edmund Pendleton pointed out this specific
sentence to Madison in a letter he received just before the Senate sent the judi-
cial bill to the House. 133

Considering the error regarding alienage jurisdiction in section 11, and the
deletion of foreign states as parties, the House arguably intended to limit judicial
interference with international matters. Explanations range from national secu-
rity concerns to the promotion of emigration. 134 This would make the change
from "foreigner" to "alien" more likely a matter of similarly limiting jurisdiction
over foreign matters; not all foreigners, only those located in United States terri-
tories-only aliens-would have rights.

After reading the amended version of the House's Printed Draft to the en-
tire House-for the third time--on September 17, 1789, the Representatives fi-
nally passed the bill, reportedly without debate. 135 The Senate received the
amended judicial bill that same day, and put Ellsworth in charge of an evalua-
tion committee. 13 6 Ellsworth wasted no time, reporting back to the Senate two
days later during a special Saturday session, that his committee accepted most of
the House's amendments, except the ninth, sixteenth, forty-first, and fifty-
second; accepting the forty-eighth amendment with certain modifications. 137

The rejected amendments were not detailed in the record, but the rewritten
modification of the forty-eighth was for some reason reported verbatim. 138

The Senate sent the judicial bill back to the House on Monday, September
21 st, and the House reconsidered the amendments "as had been disagreed to by
the Senate; and adopted them without debate." 139  On September 24, 1789,

133. Letter from Edmund Pendleton to James Madison, (July 3, 1789) in 4 DHSC 446, supra
note 16. Madison did not read the letter until July 14 or 15, and he responded on July 15, 1789. See
id. at 468. Pendleton also pointed out to Madison how confusing the first sentence of section 9
seemed to him. Id. at 446. Following this remark, that language was considerably changed, so it
seems possible that Madison listened to Pendleton.

134. See infra Part V1.

135. 1 House Journal 113, supra note 17.

136. 1 Senate Journal 81-2.

137. Id.

138. Id. This amendment, unfortunately, is not relevant here. The forty-eighth amendment was
made to section 29, so it is conceivable that the relevant amendment to draft section 9 could be the
ninth or sixteenth amendment. To discern the number of the "foreigner" to "alien" amendment-in
order to make sure this change was not a printing error-I attempted to track the changes from the
text of the House's Printed Draft to the text of the Judiciary Act of 1789, using the assumption that
the amendments were made in order. However, due to numerous disconnected changes to sections
3, 5, and 9, and truly minor changes involving punctuation, capitalization, and dates, it became ap-
parent that this has not been previously attempted because it is impossible, not to mention unreliable.

139. 1 ANNALs OF CONG. 939; however, the House Journal indicates that there was some de-
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President Washington signed the bill into law. 14 0

IV.
DEFINITIONS OF "ALIEN," "FOREIGNER" AND RELATED TERMS AS OF 1789141

The meaning of the words "alien" and "foreigner" can come from us-
age. 142 Although Thomas Jefferson, Hamilton, Madison and many other writers
never use "alien" to describe an individual residing extraterritorially, and consis-
tently use "foreigner" to indicate foreign-born individuals, the dearth of uses fur-
ther impoverishes the history of these two words. 14 3 By far the best indicia of
meaning come from established definitions of these terms, which actually assist
in comprehending the drafters' intention and understanding of the Judiciary Act
of 1789. "Intention connotes purpose and forethought," and in statutory situa-
tions like this, the intention is best interpreted from the plain language. 144 In
turn, the best place to gain understanding of the plain language is from the rele-
vant and available dictionaries and treatises of the day.

"Understanding," in contrast to "intention," may be used more broadly to
cover the impressions and interpretations of the drafters, and of the legislators
who debated and enacted the Judiciary Act of 1789.145 Like intention, under-
standing is best achieved with help from the following definitions, which are the
results of an exhaustive search of the most widely used lexicons of the late
eighteenth century. 146

This section differentiates and defines "alien" and "foreigner" and related
words using legal, international, and general lexicons available to the First Fed-
eral Congress. Unlike modem dictionaries, the treatises used in 1789 did not
supply terse, clear definitions. These works commonly used examples and ver-
bose explanations that tend to confuse the twenty-first century reader. 147

But what is not confusing is that the overwhelming majority of sources

bate regarding the modifications to the forty-eighth amendment. I House Journal 115, supra note
17.

140. 1 Senate Journal 87.
141. The sub-sections of Part IV (i.e., A, B and C) detail the relevant definitions in order to

support the conclusions in the following introductory section of Part IlI, and provide ATS practitio-
ners with in-depth, workable sources. However, the meticulous detail and repetition can be exhaust-
ing to digest. The casual reader may find it helpful to revisit Parts I and II after these painstaking
sub-sections in order to process Parts V and VI more effectively. Or, the casual reader may simply
read the following introductory section, then skip to Part V.

142. See RAKOVE, supra note 62, at 8.
143. See, e.g., infra Part IV, A, C, F, G.
144. See RAKOVE, supra note 62, at 8.

145. See id.
146. See generally, JOHN D. COWLEY, A BIBLIOGRAPHY OF ABRIDGMENTS, DIGESTS,

DICTIONARIES AND INDEXES OF ENGLISH LAW, TO THE YEAR 1800 (1932).

147. See id. at xcii-xciv.
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available to the drafters of the judicial bill define an "alien" as an individual
who: 1) is foreign-born, and 2) resides in a sovereign's territory other than the
one where he was born. 148 A "foreigner" is defined as an individual who: 1) is
foreign-born, or more specifically, is a foreign citizen or subject, or 2) is a
foreign-born individual residing extraterritorially. 149 The concepts of location
and residency were used to differentiate between "alien" and "foreigner" in the
eighteenth century, and most definitions-including all of the most popular
works-never refer to individuals located extraterritorially as "aliens." 150

A. Legal Definitions

1. Blackstone's Commentaries

It is well established that Sir William Blackstone's Commentaries had a
profound influence on the founders, and on the drafters of the judicial bill. 15 1

One year before the Declaration of Independence, Edmund Burke remarked in
Parliament that the Colonists were relying on the Commentaries.152 Relevant
House and Senate records indicate a general dependence on the Commentaries
for a wide array of legal definitions, and during the Constitutional Convention
and the numerous State Ratifications of the Constitution debaters ritualistically
referred to Blackstone's work, showing that it was a widely respected and un-
derstood source. 153

Although Thomas Jefferson later proclaimed that the Commentaries were
more dangerous than Napoleon's armies, he also described Blackstone's opus as
"lucid in arrangement ... correct in its manner . . . rightfully taking its place by
the side of Justinian's Institutes."' 154 Jefferson placed the Commentaries on a
list of readings all lawyers should study, referring to the work as "the inimitable
Commentaries of Blackstone," and as "the last perfect digest of [chancery and

148. See infra sections IV A-C.

149. Id.

150. Id.
151. See generally Julian S. Waterman, Thomas Jefferson and Blackstone's Commentaries, 27

ILL. L. REV. 629 (1933); Dennis R. Nolan, Sir William Blackstone and the New American Republic:
A Study of Intellectual Impact, 51 N.Y.U. L. REV. 731 (1976); DANIEL J. BOORSTIN, THE
MYSTERIOUS SCIENCE OF THE LAW 1-2, 35 (1941); Lee, supra note 5, at 845-46.

152. Albert W. Alschuler, Rediscovering Blackstone, 145 U. PA. L. REV. 1, 5 (1996); DAVID A.
LOCKMILLER, SIR WILLIAM BLACKSTONE 170 (1938) (stating that approximately one thousand cop-
ies of the English edition of the Commentaries were sold in the Colonies even before fourteen hun-
dred sets of the American edition sold in 1772).

153. See, e.g., 3 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION
(NY) 169-70, 189, 259, 310, 480 (Merrill Jensen, ed. 1978); James Madison ordered a copy of the
COMMENTARIES for the Continental Congress on January 24, 1783. 24 Journals of the Continental
Congress 89 (1783).

154. Waterman, supra note 151, at 636-37.
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common] law." 1 55

During the summer of 1789, Oliver Ellsworth and William Patterson, two
of the three authors of the Senate's Handwritten Draft of the judicial bill, cited
and relied on the Commentaries in the Senate's discussions of the bill. 1 56 Ac-
cording to Maclay, Ellsworth "brought forward Judge Blackstone, and read
much out of him" during the judicial bill debates. 157 Not surprisingly, there ex-
ists no record of relevant Senate or House debates specifically referring to
Blackstone's understanding of "foreigner" or "alien," but it would be surprising
if any of the Senators or Representatives were unfamiliar with Blackstone's
treatment of this subject.

Blackstone does not expressly define "foreigner," but his Commentaries
supply a definition of "alien" not unlike the modem legal definition. 15 8 Before
addressing the "alien" definition, however, it is important to detail Blackstone's
rare use of and reference to "foreigner." He uses "foreigner" broadly, appropri-
ately referring to an individual who could be located in England or extraterrito-
nally. 

159

Blackstone separated the law into four "books": "Book The First" focuses
on the "Rights of Persons," what a modem lawyer might call constitutional
law. 160 Here he addresses the relationships between masters and servants, par-
ents and children, and husbands and wives. In chapter 10, he specifically ad-
dresses the rights "of the People, whether Aliens, Denizens, or Natives," 16 1

specifying that aliens, not foreigners, "fall under the denomination of the peo-
ple" who deserve rights within the realm. 16 2

Only a few pages prior to this, in Chapter 9, Blackstone differentiates be-
tween the terms "alien" and "foreigner" while detailing the rights women had to
real property: if a woman with property married a man outside her "parish," her
property rights changed, "the law not permitting the separation of husband and
wife." 163 Blackstone points out that "if the [husband] be a foreigner, and has no

155. Id.

156. MACLAY'S JOURNALS at 92, 94, supra note 16; see Casto, supra note 3, at 489.

157. MACLAY'S JOURNALS at 92, supra note 16. Ellsworth had personal copy of the first
American edition of Blackstone's Commentaries. BROWN, supra note 66, at 22.

158. 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND *351-84 (1765-
1769) [hereinafter COMMENTARIES].

159. See generally, id.

160. Alan Watson, The Structure of Blackstone 's Commentaries, 97 YALE L.J. 795, 803 (1988).

161. Id. at 354 (emphases added).

162. Id.; In England, denizens were above aliens in that they could own land, but below full
subjects in that they could not inherit, or hold office. Id. Thus, while they were technically "sub-
jects" in 1789 in that they owed obedience to the King, their status was unlike (and inferior to) every
natural-born British subject. See JAMES H. KETTNER, THE DEVELOPMENT OF AMERICAN
CITIZENSHIP, 1608-1870 5 (1978) (tracing degrees of subjectship under English law).

163. 1 COMMENTARIES *352.
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settlement, her's is suspended during his life." 164 Because an English woman
had the legal right to marry a man from another country, and accompany him
there with leave from the king, the "foreigner" referred to here could be a man
simply from another English parish, or a man from-or even residing in-
another country; Blackstone makes no differentiation, and therefore the broad
term "foreigner" arguably encompasses both. 165 But his use of the word "for-
eigner" here, only a few pages before his use of the word "alien," makes a simi-
lar differentiation as made by, for example, Hamilton in The Federalist No. 22;
namely, that there is a difference between the terms.

In Chapter 22 of "Book The Third," which focuses on "Private Wrongs,"
Blackstone again makes this distinction when he uses "foreigner" when referring
to an individual who could be located in or outside the realm. 16 6 While discuss-
ing London's jurisdiction when the city itself is the plaintiff, it did not matter to
Blackstone "whether the defendant be a citizen of London or a foreigner."' 67

Because the city commonly sued defendants, usually merchants based on the
Continent, this reference meant defendants could be citizens of York or citizens
of Milan. Again, Blackstone makes no differentiation and "foreigner" here sim-
ply means any individual not residing in the particular city or country men-
tioned.

Blackstone's "Book The Fourth" details rules of law governing "Public
Wrongs," and here his use of "foreigner" and "foreign" is somewhat ab-
struse.16 8 In Chapter 5 Blackstone refers to a topic familiar to all ATS jurists
and commentators:

And as during the continuance of any safe-conduct, either express or implied, the
foreigner is under the protection of the king and the law; and, more especially, as
it is one of the articles of magna carta, that foreign merchants shall be intitled to
safe-conduct and security throughout the kingdom; there is no question but that
any violation of either the person or property of such foreigner may be punished
by indictment in the name of the king. 169

164. Id.

165. Id.
166. 3 COMMENTARIES *335.
167. Id.

168. See generally, 4 COMMENTARIES. This book details the motivations and means of domes-
tic crimes and their punishments as they apply to English citizens and subjects.

169. Id. at *70 (emphases added). Moreover, in 1789, safe-conducts applied only in territory
under the effective control of the sovereign. See EMMERICH DE VATrEL, THE LAW OF NATIONS; OR
PRINCIPLES OF THE LAW OF NATURE: APPLIED TO THE CONDUCT AND AFFAIRS OF NATIONS AND
SOVEREIGNS 68, 479 (1787) (obligation of State to ensure safe conduct applies only "where any of
[its] troops may be," i.e., in its territory or where it has de facto control by virtue of its military pres-
ence); Lee, supra note 5, at 872 (explaining that "a safe conduct signified a sovereign obligation...
to prevent injury to the person or property of an alien within [a State's] territory and also abroad
where it had a military presence."). In addition, international law recognized the so-called "interna-
tional minimum standard," under which States were obliged to treat aliens (foreigners residing in
their territory) with a certain minimum level of decency. PETER MALANCZUK, AKEHURST'S
MODERN INTERNATIONAL LAW 256 (7th ed. 1997); See Restatement (Third) Foreign Relations § 711.
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As used here, "foreigner" refers to an individual who is not a subject of the
king; that is, a person not simply from another English city or parish, as above,
but specifically from somewhere beyond England's territories. Complicating
this, the sentence refers to the person in question as a "foreigner" while that per-
son is within English territory; that is, "under the protection of the king."' 70

It can inferred from this implied residence that "foreigner" describes a for-
eign-bom individual now residing in England, but this is not the case. The of-
fence committed by English citizens or subjects against "such foreigner may be
punished by indictment in the name of the king, whose honour is more particu-
larly engaged in supporting his own safe-conduct."17 1 In other words, the king
was willing to exchange safe-conduct through his realm for the assurance from
other countries for safe-conduct for himself (his merchants, shipwrecked sailors,
ambassadors, etc). The "foreigner" is not a resident, but only passing through
for trade, safety, or ambassadorial reasons, and therefore remained, as Black-
stone later points out, a "stranger" to the realm. 172 Considering Blackstone's
broad uses of "foreigner," it is likely he used it broadly here as well, to refer to
foreign citizens or subjects that may or may not still be in England, or because
"foreigner" would include foreign ambassadors, where the term "alien" would
not. 173

Blackstone referred to enemy soldiers as "the subjects of foreign powers
with whom we are at open war," and to marauders as "foreign pirates or rob-
bers." 174 Thus, whether a legal or illegal invader, this type of "foreigner" is not
referred to in the Commentaries as an "alien"; as part of "the People."

Blackstone defines "alien" in Chapter 10 of "Book The First,"1 75 enti-
tled "The Rights of Persons... of the People, Whether Aliens, Denizens, or Na-
tives." The introduction, "I now proceed to consider such persons as fall under

However, if an alien's right to this level of treatment was infringed, the sole remedy afforded by in-
ternational law was for the alien's home State to bring a claim for compensation against the wrong-
doer's State. Id. at 256-57; See also Barcelona Traction, Light and Power co. Ltd, 1970 ICJ 3, 44-
45. No international law claim lied directly against the persons responsible for the violation.

170. Today known as a "transient alien." See THE OXFORD DICTIONARY OF LAW 23.

171. 4 COMMENTARIES *70 (emphasis added).

172. Id.

173. Blackstone referred to ambassadors as "foreign embassadors," and does not include them
in his definition of who is an "alien." See I COMMENTARIES *351-84. Moreover, Professor Lee
points out five solid reasons why the First Federal Congress "distinguished a private alien from an
ambassador or a public minister for purposes of a jurisdictional statute" like the ATS. Lee, supra
note 5, at 851-58.

174. 4 COMMENTARIES *84; Also note that when Blackstone described who qualifies as a vic-
tim of homicide, he said: "without regarding whether the party slain was killed openly or secretly, or
whether he was of English or foreign extraction." Id. at 196. Since no one is likely restricted from
being a homicide victim, this use of "foreign" is broad enough to encompass anyone who is not Eng-
lish.

175. 1 COMMENTARIES *351-84.
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the denomination of the people," 17 6 indicates that only aliens, denizens, and na-
tives make up the population of England that deserves later specified rights.
"The first and most obvious division of the people," Blackstone asserts, "is into
aliens and natural-born subjects. Natural-born subjects are such as are born
within the dominions of the crown of England, that is, within the ligeance, or as
it is generally called, the allegiance of the king":

and aliens, such as are born out of it. Allegiance is the tie, or ligamen, which
binds the subject to the king, in return for that protection which the king affords
the subject. The thing itself, or substantial part of it, is founded in reason and the
nature of government; the name and the form are derived to us from our Gothic
ancestors. Under thefeodal system, every owner of lands held them in subjection
to some superior or lord, from whom or whose ancestors the tenant or vasal had
received them: and there was mutual trust or confidence subsisting between the
lord and vasal, that the lord should protect the vasal in the enjoyment of the terri-
tory he had granted him, and, on the other hand, that the vasal should be faithful
to the lord and defend him against all his enemies. 177

Additionally, this "allegiance" did not have to be expressed: "the subject is
bound to his prince by an intrinsic allegiance, before the superinduction of those
outward bonds of oath, homage, and fealty; which were only instituted to remind
the subject of this his previous duty, and for the better securing it's [sic] per-
formance."' 178 That is, "all subjects are equally bounden to their allegiance, as
if they had taken the oath."1 79

The alien, however, was only "bounden" to the sovereign during the alien's
residence in the sovereign's territory. 180 Once the alien leaves "the king's do-
minion and protection," Blackstone stops referring to the "alien" as such, using
the word "stranger": hence the "stranger transfers himself from the kingdom to
another," losing his allegiance. 18 1 That is, once the individual is out of the
king's protection, he is no longer an "alien," but a "stranger" or "foreigner." 18 2

In the final example of Blackstone's use of the word "foreigner," he refers
to monks who populated "alien priories" in England's past as "foreigners." 183

An alien priory was a monastic establishment owing obedience to a mother-
abbey in a foreign country, 184 and was therefore not under the king's protection,

176. Id. at *354.

177. Id.

178. Id. at *357.

179. Id.
180. Id. at *358.

181. Id. (emphasis added).

182. Id. See Talbot v. Janson, 3 U.S. 133 (1795) (stating that an individual who severs alle-
giance but remains in the territory is referred to as an "alien.").

183. 1 COMMENTARIES *374.

184. OED, at "alien priory"; Cunningham's 1783 Law Dictionary defines "alien priories" as
"those cells of the religious in England which belonged to foreign monasteries." I TIMOTHY
CUNNINGHAM, A NEW AND COMPLETE LAw-DICTIONARY, OR, GENERAL ABRIDGMENT OF THE
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and consequently its foreign-born inhabitants would not be "aliens"; as
Blackstone clarifies, the priories "were filled by foreigners only"; not
"aliens." 18 5 Ambassadors fall into a similar category, since they continue to
owe allegiance only to their sovereign, and embassies-like priories-were con-
sidered extensions of the ambassador's country. 186 Therefore, in the earlier ref-
erence to "foreigners" regarding safe-conducts, some of these travelers, espe-
cially merchants, could have been referred to as "aliens," but since others
requiring safe-conduct could be the sovereign itself, ambassadors and/or minis-
ters, or even priory-dwelling monks, the broader term, "foreigner," encompassed
all. Thus, for Blackstone the term "alien" was a subset of the term "foreigner."

Therefore, according to Blackstone, an "alien" is an individual who: 1) is
foreign-born, or is a foreign citizen or subject, 18 7 2) resides (temporarily or oth-
erwise) in a sovereign's territory other than the one where he was born, 3) is ex-
pressly or impliedly bound to the sovereign in exchange for protection, and 4)
therefore does not owe obedience to, or is legally dependent upon, a foreign
sovereign.

A "foreigner": 1) could have all the aforementioned characteristics of an
"alien," 2) could be an invading soldier, robber, or pirate, 188 or 3) a priory-
dwelling monk, an ambassador, or even a prince, 189 or 4) any foreign-born
individual located extraterritorially, or 5) could be an individual residing in a
different city or parish than the one mentioned.

The main difference between "alien" and "foreigner" for Blackstone
revolves around residency: an "alien" resides in a sovereign's realm other than
the one in which the alien was born, where a "foreigner" can reside as such, but
can also reside extraterritorially or simply not deserve or expect protection.

Residency is the basis for citizenship/subjectship for Blackstone: "Natural-
born subjects are such as are born within the dominions of the crown of Eng-
land." 190 Because of this incipient residency, the English subject was granted

LAW, title "Alien" (unpaginated) (3 rd ed. 1783) [hereinafter CUNNINGHAM'S LAW DICTIONARY].

185. Id.

186. See 37 American State Papers Miscellaneous 21, 26, 34 (1790): in 1790, U.S. Attorney
General Edmund Randolph was asked by the 2

"
d Session of the First House for his interpretations of

various sections of the Judiciary Act of 1789. Randolph's interpretation of jurisdiction relating to
Ambassadors and other public ministers was that these individuals could only be plaintiffs in federal
court, because "according to the law of nations, the diplomatic representatives of sovereigns cannot
be sued in the courts of a foreign potentate." Consuls and vice-consuls, on the other hand, could be
plaintiffs and defendants. Id. at 26. Randolph's interpretation was later approved and clarified by
the Supreme Court in Schooner Exchange v. McFaddon, 7 Cranch 116, 135 (1812).

187. Later uses in this article of "foreign-bom" in this context should be read as: "foreign-born,
or is a foreign citizen or subject."

188. These individuals would not expect or deserve the sovereign's protection.

189. Theses individuals would not expect or deserve the sovereign's protection either, because
they would be "bounden" to the foreign sovereign.

190. 1 COMMENTARIES *354.
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more rights than either denizens or aliens. 19 1 Because of their post-birth resi-
dency, aliens and denizens were also granted certain rights, but less than natural-
born subjects. 192 Because of non-residency, the "foreigner" who does not gain
protection from this sovereign, nor owe the sovereign allegiance, has even less,
if any, rights as a person. 19 3 According to Blackstone, this category of indi-
viduals does not "fall under the denomination of the people" who deserve rights
within the realm. 19 4 Any rights they have are derived from their relationship
with their sovereign, who in turn has a relationship with the other sovereign; for
example, when one sovereign allows safe-conducts in exchange for like treat-
ment.

2. Viner's Abridgment

Charles Viner's Abridgment of Law similarly differentiates between the
terms "foreigner" and "alien." 195 Viner's 23 volume abridgement, first pub-
lished from 1741 to 1756, was well received and respected in England and the
Colonies, and continues to be "an invaluable work of reference." 196 "[A] lot of
American law," Professor Goebel concludes, "came out of Bacon's and Viner's
Abridgments," 19 7 and Viner's, in particular, was located in "many colonial law
libraries," including John Adams's personal collection. 198

Although the various House and Senate records do not refer to Viner's
Abridgment, the Supreme Courts of Pennsylvania, New Jersey, and Maryland
relied on Viner's various volumes countless times in the years surrounding the
ratification of the Constitution. 199 U.S. Supreme Court justices, including

191. The contract between a natural-born subject and the sovereign is considered more valuable
than the contract between alien and sovereign: "For, immediately upon [the natural-born subject's]
birth, they are under the king's protection; at a time too, when (during their infancy) they are incapa-
ble of protecting themselves. Natural allegiance is therefore a debt of gratitude; which cannot be
forfeited, cancelled, or altered, by any change of time, place, or circumstance, nor by any thing but
the united concurrence of the legislature. An Englishman who removes to France, or to China, owes
the same allegiance to the king to England there as at home." Id. at *357. The rights granted to
natural-born subjects that aliens do not enjoy are detailed in the COMMENTARIES. Id. at *351-84.

192. See id. at *360-63.

193. See id. at *351-84.

194. See id. at *354.

195. See 13 CHARLES VINER, ABRIDGMENT OF LAW AND EQUITY OF THE LAW OF ENGLAND,

414-15 (2nd ed. 1790) [hereinafter VINER'S ABRIDGEMENT].

196. Peter de Bolla, The Time of Law: Eighteenth-Century Speculations, SUBSTANCE 35.1, 52,
53 (2006), available at http://muse.jhu.edu/joumals/substance/v035/35.1debolla.htm (last visited
March 3, 2009).

197. Julius Goebel, Ex Parte Clio, 54 COLUM. L. REv. 450, 455 (1954).

198. H. Johnson, IMPORTED EIGHTEENTH-CENTURY LAW TREATISES IN AMERICAN LIBRARIES
1700-1799 59 (1978); Adams's Library collection, available at http://www.johnadamslibrary.org
/search/books/?author=viner.

199. Especially Pennsylvania's highest court, which cited "Vin. Abr." over 50 times between
1789 and 1799. For eight of these years Jasper Yeates was an associate justice; 14 years earlier he
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Oliver Ellsworth's court, also cite to "Vin. Abr." numerous times. 20 0

Viner uses 20 pages to detail and define "alien" in Volume II, but only
devotes half a page to "foreigners" in Volume XIII.20 1 In this short space, how-
ever, Viner does not confuse "alien" with "foreigner." Thus, because he devotes
space to both terms, and does not use one term to define the other, Viner indi-
cates a clear difference between the terms.

The first of Viner's two "foreigner" examples concerns an alien defendant,
Colley, a Frenchman residing in England. 20 2 Colley transported his principals'
goods from France to England, delivering and allegedly selling them to English
merchants without reimbursing the principals. 20 3 These mysterious principals
were French citizens located in France, and Viner refers to them as "being all
foreigners.

' 204

The second and last example under "foreigner" involves a Dutch plain-
tiff suing her English husband. 205 The Dutch wife remained in Holland with the
couple's children while using an agent to get monetary support from her hus-
band, who resided in London. Like he does in his first example, Viner refers to
the wife, a foreign-born individual residing extraterritorially, as a "foreigner,"
not an "alien," 20 6 which is in line with Blackstone's residency explanation.

Viner's "alien" discussion is also in line with this residency explanation.
Conversely to Blackstone, Viner begins his "alien" discussion with an alien's
personal rights, mostly regarding property and division, which are echoed (in
some cases verbatim) by Blackstone. 20 7 Viner then supplies a definition of
"alien" before discussing topics including "Naturalization" and "What Actions
Alien may have, and in what Cases, and where": "Alien signifies one born in a
strange country, under the obedience of a strange prince or country." 20 8 Taken
out of context, this definition may imply no residency requirement for an indi-

sat on Pennsylvania's convention that ratified the Constitution of the United States; see, e.g.,
Thompson v. Musser, 1 U.S. 458 (1789); Respublica v. Le Caze, I Yeates 55 (Pa. 1791).

200. See, e.g., Bingham v. Cabbot, 3 U.S. 19, 20 (1795); Brown v. Van Braam, 3 U.S. 344, 356
(1797); Glass v. Sloop Betsey, 3 U.S. 6, 7 (1794); Georgia v. Brailsford, 3 U.S. 1, 3 (1794); Clarke
v. Russel, 3 U.S. 415, 421 (1799); Sims v. Irvine, 3 U.S. 425, 433 (1799).

201. 2 VINER, VINER'S ABRIDGEMENT at 257-77; 13 VINER, VINER's ABRIDGEMENT at 414-15.

202. Id. at 414 (finding that Colley remained in England "to keep his body from arrests" in
France).

203. Id.

204. Id.

205. Id. at415.

206. Id.

207. See, e.g., 2 VINER, VINER's ABRIDGEMENT at 257, § 3; see also I COMMENTARIES *360.
On Viner's death in 1756, shortly before the last volume of his work hit bookstores, Viner's estate
and the proceeds from the sales of the Abridgment went to Oxford to establish the Vinerian Scholar-
ships and the Vinerian chair of English law, first held by Blackstone. William Blackstone, Introduc-
tion to the Commentaries *29.

208. 2 VINER, VINER'S ABRIDGEMENT at 262, § 14.
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vidual to be considered "alien." However, Viner's first use of "strange" in the
definition implies that the alien in question is from somewhere else, somewhere
"strange" or foreign, and is therefore presently located somewhere familiar; that
is, in England. The context makes this more likely because of the discussion of
English jurisdiction that follows, and because the discussion concentrating on
property rights leading up to this definition deals exclusively with rights within
England; including, among other examples, "[i]f an alien friend be a merchant,
he may purchase a lease for years of a house for his habitation, and the king
shall not have this so long as he inhabits there." 20 9 This condition, requiring the
"alien" to continue living in the sovereign's realm or lose his property rights, is
repeated throughout Viner's work, further establishing the residency require-
ment and its relation to personal rights, detailed by Blackstone and others.

Viner was very clear regarding residency in relation to an alien's fight to
sue. In his discussion of "alien enemy," Viner points out that "suing is but a
consequential right of protection." 2 10 As a consequence of this, an alien "may
bring action personal, and shall be answered," and therefore not disabled due to
his birth in a foreign land. 2 11 Viner supplies a familiar example of "action per-
sonar' when he discusses safe-conducts under "alien," pointing out, like Black-
stone, that foreign merchants deserve the sovereign's protection in such
cases.2 12 But unlike Blackstone, Viner points out that suing for safe-conduct
violations is not a tort covered by "the law of the land," but that the "alien...
may sue here, and it shall be determined according to the law of nature in the
Chancery."2 13 That is, like the ATS, the law of nations is employed in cases
like this because of the aforementioned traditional relationship between sover-
eigns that leads to reciprocal protection of foreign merchants, ambassadors,
princes, etc. Therefore, this action is to be brought by the alien only against "the
people" under the king's protection, and where the violations occurred within
that king's realm. 2 14

Both Viner and Blackstone define an "alien" as an individual who: 1) is
foreign-bom, and 2) resides in a sovereign's territory other than the one where
he was born. Unlike Blackstone, Viner's "foreigner" definition is less
complicated. A "foreigner": 1) is foreign-born, or more specifically, is a foreign
citizen or subject, and 2) resides extraterritorially. 2 15  Again, Viner and

209. 2 VINER, VINER'S ABRIDGEMENT at 257, § 3.

210. Id. at273,§ 15.

211. Id. at 272, § 6.

212. Id. at 271, § 3.

213. Id.

214. Id.; see 4 COMMENTARIES *70. In this same section, "What Actions Alien may have, and
in what Cases, and where," Viner defines other torts an "alien" may sue for in English courts. He
includes "an action of debt upon a bond, and for personal things," which includes actions for "deny-
ing [the alien] trade and traffic." 2 VINER, VINER'S ABRIDGMENT at 272-73, § 14. Following this
section, he includes defamation and more generally, "trespass." Id. at 274, §§ 6, 7.

215. At least in Holland and France.
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Blackstone use the concepts of location and residency to differentiate between
"alien" and "foreigner": Viner does not refer to individuals located
extraterritorially as "aliens," nor does he refer to "foreigners" as persons located
within the realm.

3. Cunningham's Law Dictionary

The 1764 and 1783 editions of Timothy Cunningham's Law Dictionary
similarly define "alien," but for the most part ignore "foreigner." 2 16 Along with
using Blackstone's Commentaries, James Madison ordered a copy of
Cunningham's Law Dictionary for the Continental Congress. 2 17 In fact, the
only dictionary he ordered was Cunningham's. 2 18 Although referred to as a
"dictionary," Cunningham's work is more similar to Viner's Abridgment than a
concise collection of definitions. 2 19

This compilation of English common and statutory law and definitions has
been considered "[t]he first dictionary which aimed at completeness as regards
[to] legal terms." 2 20 It was one of the most popular comprehensive English dic-
tionaries of the late eighteenth century, 22 1 and was found in many personal li-
braries, including those of Thomas Jefferson and John Adams. 222 Like the

216. 2 CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY, title "Foreigner" (unpaginated);
Cunningham was a prolific writer who, in addition to his dictionary, wrote a history of the Inns of
Court, an introduction to English law and its constitution, a set of case reports, and, among other
works, a book on negotiable instruments and insurances; see also I CUNNINGHAM, A NEW AND
COMPLETE LAW-DICTIONARY, OR, GENERAL ABRIDGMENT OF THE LAW, title "Foreigner" (I' ed.

1764-65).

217. 24 Journals of the Continental Congress 89 (1783) (ordering both CUNNINGHAM'S LAW
DICTIONARY and CUNNINGHAM'S LAW OF EXCHANGE).

218. Id.; Justice Clarence Thomas used this dictionary along with two separate editions of Giles

Jacob's, A NEW LAW DICTIONARY (see infra note 244,) while searching for original meaning in both
United States v. Lopez, 514 U.S. 549 (1995) and United States v. Webster Hubbell, 120 S. Ct. 2037
(2000). Gary L. McDowell, The Politics of Meaning: Law Dictionaries and the Liberal Tradition of
Interpretation, 44 AM. J. LEGAL HIST. 257 (2000).

219. The full title is: A NEW AND COMPLETE LAW-DICTIONARY, OR, GENERAL ABRIDGMENT

OF THE LAW: ON A MORE EXTENSIVE PLAN THAN ANY LAW-DICTIONARY HITHERTO PUBLISHED.

CONTAINING NOT ONLY THE EXPLANATION OF THE TERMS BUT ALSO THE LAW ITSELF, BOTH WITH

REGARD TO THEORY AND PRACTICE. ALSO THE INTERPRETATIONS OF THE WORDS MADE USE OF IN

OUR ANCIENT CHARTERS, CHRONICLES, HISTORIES, RECORDS, AND REGISTERS. TOGETHER WITH

SUCH KNOWLEDGE AS IS NECESSARY TO ILLUSTRATE THE ANTIQUITY OF THE LAW AND OUR

ORIGINAL GOVERNMENT AND CUSTOMS IN FORMER TIMES. I CUNNINGHAM, CUNNINGHAM'S LAW

DICTIONARY, title page (unpaginated).

220. FREDERICK C. HICKS, MATERIALS AND METHODS OF LEGAL RESEARCH 247 (3d ed. 1942).

221. 12 HOLDSWORTH, A HISTORY OF ENGLISH LAW 177 (1938) (finding that the three most

popular dictionaries written in the late eighteenth century were Cunningham's, Jacob's A New Law
Dictionary, and WILLIAM MARRIOTT'S, A NEW LAW DICTIONARY (1797) (note that the latter was

not available during the writing of the Judiciary Act of 1789 and is therefore not relevant.)).

222. E. MILLICENT SOWERBY, CATALOGUE OF THE LIBRARY OF THOMAS JEFFERSON (1814);

Adam's library collection, available at http://www.johnadamslibrary.org/search/books/?author-
cunningham.
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Commentaries and Viner's Abridgment, Cunningham's Law Dictionary was also
contemporaneously used by various American Supreme Courts for clarification
of legal terms. 223

Cunningham's commentary on "foreigner" is terse: "Foreigners, Though
made denizens or naturalized here, are disabled to bear offices in the govern-
ment, to be of the Privy council, members of Parliament, &c. by acts of settle-
ment of the crown." 2 24 However, Cunningham does provide informative and
familiar definitions for "Foreign": "Strange, outlandish, or of another coun-
try."225 Taken in context, his definition of "Foreign attachment" is also infor-
mative, indicating that the "foreigner" is not residing locally: "an attachment of
a foreigner's goods found within a liberty, or a city, for the satisfaction of some
citizens to whom the foreigner is indebted."' 226 The goods were to be attached
because the foreigner was not located within the jurisdiction.

Under "alien," Cunningham uses the word "foreigner" only once, and, as in
Viner's Abridgement, it signifies individuals located extraterritorially: "if any
manufacturer or artificer... go into any country out of his majesty's dominions,
there to use or exercise, or teach any of the said trades or manufactories to for-
eigners... [he] shall not return within this realm within six months." 227 From
the latter two uses, for Cunningham a "foreigner" is not an individual residing
locally.228

Cunningham uses seven pages to define "alien," reflecting both Black-
stone's and Viner's definitions, and clarifying the legal origin of the idea of
residency for an "alien." 229 Cunningham cites Sir Edward Coke's 1608 opinion
in Calvin 's Case for the basis of: "alien ... [i]s one born out of the ligeance of
the King," and for "alien ... signifies one born in a strange country." 230 Cun-
ningham adds that Coke held that "alien.. . is usually taken for the contrary to a
denizen, or natural subject; that is, one born in a strange country, and never here
enfranchised. ' 23 1 This does not define an "alien" simply as a foreign-born indi-
vidual, but as an individual "born in a strange country, and" not enfranchised
within the realm where he currently resides. By pointing out that the "alien" is
"here," and that the term is "contrary to a denizen, or natural subject," this puts

223. See, e.g., Adams v. Woods, 6 U.S. 336 (1805); Gorgerat v. M'Carty, I Yeates 94 (Pa.
1792); Ingram v. Hall, 2 N.C. 193 (N.C. 1795).

224. 2 CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY, title "Foreign" (unpaginated).

225. Id. at title "Foreign."

226. Id. at title "Foreign Attachments."
227. 1 CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY, title "Alien" (unpaginated).

228. Although they are helpful to show usage in line with other definitions.
229. Id.

230. Id. Not all individuals born "out of the ligeance of the King" or in "a strange country" are
considered "alien": "Yet a man born out of the land, so it be within the limits of the King's obedi-
ence, beyond the seas, or of English parents out of the King's obedience, is not accounted an alien,
but a subject." Id.; 2 Viner, VINER'S ABRIDGEMENT at 262, §§ 12-18; 1 COMMENTARIES *361-61.

231. Id. (emphasis added).
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"alien" in the category-detailed by Blackstone--of "the People" under a par-
ticular sovereign's protection. 232 Taken in context, Cunningham's definition
mirrors Viner's because it comes after and before specific discussions of rights
only within the realm, therefore further indicating that "alien" signifies an indi-
vidual residing locally-somewhere not "strange," but familiar. 233

Unlike Viner and Blackstone, Cunningham further explains his "alien"
definition:

An alien is one born in a strange country and different society, to which he is pre-
sumed to have a natural and necessary allegiance; and therefore the policy of
[England's] constitution has established several laws relating to such a one; the
reasons whereof are, that every man is presumed to bear faith and love to that
prince and country where first he received protection during his infancy; and that
one prince might not settle spies in another's country; but chiefly that the rents
and revenues of the country might not be drawn to the subjects of another.2 34

Therefore, the "alien" is "here," settled in "another's country," and could garner
undeserved support from the sovereign if left unchecked.

Cunningham cites many of the same examples that Viner does regarding
an alien's right to sue in English courts, but supplies the reader with a reason in
addition to residency (although it is related): "The reason why an alien ... is al-
lowed to maintain a personal action 235 is, because he would otherwise be inca-
pacitated to merchandise, which may be as much to our prejudice as his." 236

Other than protecting an individual in exchange for obedience, this economic
reason to secure the flow of merchandise into England apparently comes from
Hale: "Lord chief justice Hale says, that the laws of England rather contracts
than extends the disability of aliens, because the shutting out of aliens tends to
the loss of people, which laboriously employed are the true riches of any coun-
try."' 237 The "alien" is a desired part of "the People" and adds to the sover-
eign's "riches," and this can only be accomplished by allowing others to reside,
even temporarily, within the sovereign's realm.

Therefore, Cunningham's definition accords with Blackstone's and
Viner's: An "alien" is an individual who: 1) is foreign-born, and 2) resides in a
sovereign's territory other than the one where he was born, and therefore under
the sovereign's protection-in one way or another (for residency or trade rea-

232. See 1 COMMENTARIES *355.
233. See generally I CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY, title "Alien" (unpa-

ginated).

234. Id.
235. Cunningham echoed the "personal actions" mentioned by Viner, including a thorough

treatment of defamation, and elaborated on trespass: "aliens... are entitled for all personal actions for
the support of their credit and trade, and other actions likewise, as assault and battery, for assaults
done upon themselves." I Bulst. 134, cited in I CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY,
title "Alien" (unpaginated).

236. Id.
237. 1 Vent. 427, cited in I CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY, title "Alien"

(emphasis added).
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sons). Unlike Viner, Cunningham does not specifically define "foreigner," but
his rare use of the word does fit into Viner's definition, as does Blackstone's.

Moreover, Viner and Cunningham do not refer to individuals located
extraterritorially as "aliens." In fact, under his definition of "Enemy,"
Cunningham makes this clear distinction between "alien" and "foreigner":

Enemy... [i]s properly an alien or foreigner, who in a public capacity, and in an
hostile manner, invades any kingdom or country; and whether such persons come
hither by themselves, or in company with English traitors, they cannot be
punished as traitors, but shall be dealt with by martial law.238

By mentioning "alien or foreigner," Cunningham makes the same
differentiation Hamilton and Representatives Vining and Stone did. 239 There is
a difference: "alien or foreigner." Cunningham differentiates here because
although "foreigners" will "be dealt with by martial law," on the other hand,
"aliens," "living under the protection of the King . . . may be punished only as
traitors." 240 An "alien," because of the status as part of "the People," will be
punished differently than a "foreigner," but in the same manner as a denizen or
citizen/subject.

4. Jacob's New Law Dictionary

In Giles Jacob's New Law Dictionary, the author also does not refer to
individuals located extraterritorially as "aliens," and to differentiate between
"alien" and 'foreigner," Jacob uses the same "alien or foreigner" phrase as
Cunningham. 241 Although Jacob has been dismissed by some modem
commentators as a writer of "undistinguished works," 242 he was one of the most
prolific and widely recognized compilers of legal texts in the late eighteenth
century. 243 His dictionary could be found alongside the works of Blackstone,
Viner, and Cunningham on Jefferson's and Adams's shelves, and was
contemporaneously in twice as many law libraries as the second most popular

238. 1 CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY, title "Enemy" (1' ed. 1764-65) (un-
paginated) (emphases added).

239. See supra Part II.
240. 1 CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY, title "Enemy."

241. The "Enemy" definition is verbatim except for a comma after "country" instead of a semi-
colon; Jacob's dictionary first appeared in print in 1729, decade's before Cunningham's (1764)--
and this definition is taken from the following: GILES JACOB, A NEW LAW-DICTIONARY:
CONTAINING THE INTERPRETATION AND DEFINITION OF WORDS AND TERMS USED IN THE LAW, title

"Enemy" (8"h ed. 1762) (9"h ed. 1772) (10"' ed. 1782) (unpaginated) [hereinafter JACOB'S NEW LAW
DICTIONARY, collectively].

242. A.W.B. SIMPSON, ED., BIOGRAPHICAL DICTIONARY OF THE COMMON LAW 272 (1984);
Again, Justice Thomas used two separate editions of this dictionary in Lopez and Hubbell. See supra
note 218.

243. McDowell, supra note 218, at 260-61. In addition to the NEW LAW DICTIONARY, Jacob
published 33 legal texts (many multi-volume).
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legal lexicon. 244  Jacob's New Law Dictionary may be difficult for
commentators to interpret now, but in the early republic it was "the most widely
used English law dictionary." 24 5 Near the turn of the century, various American
Supreme Courts cited Jacob's New Law Dictionary, and like Cunningham's
Law Dictionary, Jacob's is more than a compilation of words with definitions; it
is "a dictionary, an abridgement, and a vocabulary." 246 For Jacob, it was not
enough to simply define words, "he strove to put the meaning in context." 247

Like Cunningham, Jacob includes the restriction against holding "office,"
but unlike Cunningham, who included this subject only under "Foreigner,"
Jacob places it under "foreigner" and "alien": "And persons that are aliens, or
born out of the realm, are incapable to be members of parliament, enjoy offices,
&r.' ' 248 Under the definition for "foreigner," Jacob repeats this idea (almost
verbatim to Cunningham's definition, but different from his own "alien" defini-
tion), again indicating a difference between "alien" and "foreigner," in that they
require separately defined and different restrictions. 249

In addition to distinguishing "alien or foreigner" under "enemy" as does
Cunningham, Jacob also includes this idea under "alien": A foreigner taken in
battle "shall suffer death by the martial law, and not be indicted at the Common
law." But "Aliens, living under the protection of the king, may have the benefit
of a general pardon."250 Jacob supplies a reason for this differentiation: the
"foreigner" was "never in the protection of the king." 25' Again, residency is
paramount.

Like Cunningham, Jacob does not refer to foreign-bom or foreign citi-
zens or subjects located extraterritorially as "aliens." For example, under "for-
eign kingdom," Jacob describes a hypothetical situation where an individual
from "Holland, or any foreign kingdom" purchases goods from an English sub-

244. HOLDSWORTH, supra note 221, at 175-78. Jacob's and Cunningham's law dictionaries
were the most popular current works at the end of the eighteenth century, with COWELL'S
INTERPRETER (infra note 254) ranked second, but designated as one of many "[e]arlier dictionaries
still in widespread [use]," not as a current text. Id. at 132, 175-78; See, McDowell, supra note 218,
at 266 (finding that JACOB's NEW LAW DICTIONARY "surpassed" in quality the works of, inter alia,
Cowell, Blount and even Rastell).

245. Id.; Leonard Levy, Origins of the Fifth Amendment and its Critics, 19 CARDOzO L. REV.

821, 854 (1997).

246. 12 HOLDSWORTH, supra note 224, at 176.

247. McDowell, supra note 218, at 277.

248. JACOB's NEW LAW DICTIONARY, supra note 244, at title "foreigner."

249. Under "foreigner," the individual is specifically denied admission to the Privy Council,
where under "alien" the individual is denied admission to "offices." This most likely indicates the
same restriction. See id.; and see 2 CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY, title "for-
eigner." Note that Jacob includes an alien's right to sue for defamation, "assault and battery," and
the restriction against "bringing any real action." He adds that an "alien" can sue an English subject
regarding the alien's "house of necessary habitation, being for the benefit of trade."

250. JACOB, JACOB'S NEW LAW DICTIONARY at title "alien."

251. Id.
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ject and then returns to the individual's country without paying. Jacob refers to
this extraterritorial individual as a "stranger. '" 252

Like Blackstone, Viner and Cunningham, Jacob defines an "alien" as an
individual who: 1) is foreign-born, and 2) resides in a sovereign's territory other
than the one where he was born, and under that sovereign's protection. Jacob
does not refer to individuals located extraterritorially as "aliens," and makes the
explicit distinction between "alien or foreigner." 253 Jacob is even clearer than
Cunningham on this point because he repeats the differentiation under "alien,"
where Cunningham only makes the point under the collateral "enemy"
definition.

5. Cowell's Interpreter

Cowell's Interpreter does not clearly differentiate between "alien" and
"foreigner," and is only somewhat in line with the preceding definitions of
"alien." 254  This work was a popular legal dictionary in the late eighteenth
century, 255 but was rarely cited by American Supreme Courts at the time. 256

Although John Adams had multiple editions in his personal collection, 257 no
reference to the work was found in the contemporaneous House and Senate
Journals, or the various Documentary Histories. This may be because the
Interpreter was compiled in the early seventeenth century, not, as the works
previously detailed, in the mid to late eighteenth century, or because it devoted a
lot of space to defining irrelevant civil law terms and espousing Cowell's
political agenda.

First published in 1607, the Interpreter provides definitions of English le-
gal terms and similar terms from the civil law. Cowell was a prolific writer and
the Interpreter was his most famous-and most controversial-publication.
The controversy arose because Cowell defines terms to reflect his theory of
royal absolutism: for example, Cowell defines a king as having absolute power
above the law, with Parliament serving the monarchy. 258 Consequently, the
book caused an uproar in the Parliament of 1610, causing James I to summon
Cowell before the Privy Council and suppress the book by proclamation-
claiming that it was "in some poynts very derogatory to the supreme power of
this crowne: in other cases mistaking the true state of the parliament of this

252. Id. at title "foreign kingdom."

253. Id.

254. JOHN COWELL, THE INTERPRETER OF WORDS AND TERMS, title "Alien" (unpaginated)
(1701) [hereinafter INTERPRETER].

255. McDowell, supra note 218, at 261.

256. See, e.g., Fairfax's Devisee v. Hunter's Lessee, 11 U.S. 603 (1815); Fulgham v.
Lightfoot, 5 Va. 250 (Va. 1798); Respublica v. Roberts, I Yeates 6 (Pa. 1791).

257. Adams's Library collection, available at http://www.johnadamslibrary.org/searchIbooks/?
author--cowell.

258. Id.
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Kingdome... and speaking unreverently of the Common Law of England." 2 59

Despite this suppression, the book apparently had utility and was reprinted in
England eleven times during the seventeenth and early eighteenth centuries. 260

However, Cowell's style drove others to publish their own updated lexi-
cons. In the preface to Thomas Blount's Nomo-Lexicon, Blount pointed out why
he felt his dictionary was necessary: Cowell "is sometimes too prolix in the
derivation of a Word, setting down several Authors [sic] Opinions, without
categorically determining which is the tru[th].

2 6 1

Cowell's definition of "alien" is not influenced by his royal absolutism, and
is short and familiar: "Alien.. . signifies one born in a strange Country: It is
usually taken for the contrary to a Denizen, or Natural Subject; that is, one born
in a strange Country, and never here infranchised [sic]." 262 This was adopted
almost verbatim by Cunningham, who, unlike Cowell, cites Calvin's Case as the
source. 263 Cowell's following sentence simply repeats what Jacob details
regarding individuals born extraterritorially who are not to be considered "alien"
since they were at that time still under the king's obedience. Furthermore, the
last sentence is also repeated by Viner, Cunningham, Jacob and Blackstone: "if
one born out of the King's allegiance, come and dwell in England, his Children
begotten here, are not Alien, but Denizens." The inference here is that the father
is an "alien," not a "foreigner," and therefore his issue deserve protection.

Unlike the previous examples, especially Jacob's and Cunningham's,
Cowell's context does not help much. By defining an "alien" as an individual
born in a "strange country," without contextualizing with details regarding
personal rights and the various restrictions imposed due to residence in the
sovereign's realm, this definition could mean anyone born somewhere
"strange," including those located extraterritorially. But like Cunningham's,
Cowell's "alien" is located within the king's dominions, because in addition to
being foreign-born, the "alien" must also not be enfranchised "here"; and as
"contrary" to a denizen and natural-born subject, Cowell's definition reflects
Blackstone's. But this requires inferences and even knowledge of who "the
People" are, as detailed by Blackstone years later. Cowell is prolix and confus-
ing. Cowell does not define "foreigner" or "foreign. ' 264 He does supply a simi-
lar definition for "foreign attachments" as Cunningham, but again, without con-

259. STUART ROYAL PROCLAMATIONS 1.244 (J. F. Larkin and P. L. Hughes, eds. 1973); G. E.
Aylmer, The Meaning and Definition of "Property" in Seventeenth-Century England, 86 PAST AND
PRESENT 87, 88-89 (1980).

260. Brian P. Levack, Cowell, John (1554-1611), OXFORD DICTIONARY OF NATIONAL
BIOGRAPHY, Oxford University Press (2004) available at http://www.oxforddnb.com/view/article/
6490 (last visited 7 April 2007).

261. THOMAS BLOUNT, NOMO-LEXICON: A LAW DICTIONARY at "Preface" (2nd ed. 1691)

[hereinafter NOMO-LEXICON].

262. COWELL, supra note 254, at title "Alien."

263. 1 CUNNINGHAM, CUNNINGHAM'S LAW DICTIONARY, title "Alien."

264. Cowell does not define "Enemy" either.
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text. 265 Consequently, Cowell's use of "foreigner" here only infers that the
"foreigner" cannot be located, not that the individual may be located extraterri-
torially. 266 Without making substantial inferences, and in contrast to the other
available definitions, Cowell's definition of "alien" is incomplete in its general-
ity, and on its own was not likely helpful to the drafters. 267

6. Bacon 's Abridgment

A popular eighteenth century legal abridgement that also does not consis-
tently track Blackstone, Viner, Cunningham, and Jacob is Matthew Bacon's, A
New Abridgment of the Law, first published in 1736.268 Bacon does not detail
"foreign," "foreigner," or "enemy," and inconsistently and confusingly uses both
"alien" and "foreigner" to describe individuals located extraterritorially. 269

Unlike the other authors, little is known about Bacon, other than he was not a
prolific legal writer. 270 In 1821 Jefferson recommended that all lawyers should
read Bacon's Abridgment before Blackstone's Commentaries, specifically to

265. COWELL, supra note 254, at titles "Alien," "Foreign Attachments"; 2 CUNNINGHAM,
CUNNINGHAM'S LAW DICTIONARY, title "Foreign Attachments."

266. See id.
267. Henry Finch, Cowell's contemporary, also used "alien" generally, but in context it tracks

with Blackstone et al. SIR HENRY FINCH, LAW: OR, A DISCOURSE THEREOF IN FOURE BOOKS 176-
179 (1636). In Chapter 17 of Finch's work, which exclusively addresses rights within the realm,
Finch writes: "[A]n Alien borne in amitie may have propertie in goods, and buy and sell, and their
bargaines good: and may also bring personall Actions." Id. at 178. Like Cowell, Finch did not dis-
cuss "foreigner," "enemy," or "stranger." Id. at title "Index" (unpaginated). Another contempora-
neous source does not address "alien" or "foreigner": PETER S. Du PONCEAU, A DISSERTATION ON
THE NATURE AND EXTENT OF THE JURISDICTION OF THE COURTS OF THE UNITED STATES, BEING A

VALEDICTORY ADDRESS DELIVERED TO THE STUDENTS OF THE LAW ACADEMY OF PHILADELPHIA,

AT THE CLOSE OF THE ACADEMICAL YEAR, ON THE 22D APRIL, 1824 xxxii (1824).

268. 1-4 MATTHEW BACON, A NEW ABRIDGMENT OF THE LAW, ALPHABETICALLY DIGESTED
UNDER PROPER TITLES (1" American from 6

t London ed. 1813) [hereinafter BACON'S
ABRIDGMENT]; See HERBERT JOHNSON, IMPORTED EIGHTEENTH-CENTURY LAW TREATISES IN

AMERICAN LIBRARIES, 1700-1799 at 5 (1978). Unlike VINER'S ABRIDGEMENT, Bacon's did not
consist of notes of cases and statutes put together under alphabetical heads, but foreshadowed mod-
em legal encyclopedias in containing a collection of treatises on all branches of the law; in this way
it was superior to Viner's work, and attained a popularity which Viner's was unable to match. N. G.
Jones, Bacon, Mathew, OXFORD DICTIONARY OF NATIONAL BIOGRAPHY (2004), available at
http://www.oxforddnb.com/view/article/64033 (last visited March 30, 2007). Charles Viner refused
to regard BACON'S ABRIDGEMENT as an abridgement at all, but just "called so in order to make it
more saleable." Id.

269. 2 BACON, BACON'S ABRIDGMENT; I BACON, BACON'S ABRIDGMENT (both volumes re-
flect information from the 3d edition, but commentary regarding the American Revolution is added
in the later edition); I BACON, BACON'S ABRIDGMENT (3d ed. 1768).

270. In 1731 Bacon anonymously published the COMPLEAT ARBITRATOR: OR, THE LAW OF
AWARDS AND ARBITRAMENTS, which reached a third edition in 1770. In 1736 (also published
anonymously) the first two volumes of BACON'S ABRIDGMENT appeared, the third volume following
in 1740. Only the first two thirds of the fourth volume were completed by Bacon before his death.
N. G. Jones, supra note 268.
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understand how English law evolved from Bacon to Blackstone. 27 1 And al-
though Professor Goebel concludes that "a lot of American law came out of Ba-
con's ... Abridgment[]," it was not recommended as a valid source for defini-
tions, but only as a source of contrast. 272

Nonetheless, numerous American Supreme Courts cited to Bacon's
Abridgment,2 73 and many colonial and Presidential libraries kept it on their
shelves. 2 74 But this abridgment is more confusingly worded and organized than
any of the other lexicons, and is not mentioned in any House or Senate Jour-
nal-and along with Cowell's Interpreter-Madison did not recommend it be
used by the Continental Congress. 275

Unlike the more organized dictionaries and abridgements, Bacon discusses
"alien" by only defining who is not considered an alien. 276 Although this sec-
tion is entitled, "Who are Aliens .... " Bacon begins with "[a]ll those are natu-
ral-born subjects whose parents, at the time of their birth, were under the actual
obedience of our king, and whose place of birth was within his dominions. ' 2 77

The following four pages-the remainder of this initial section-continue in this
vein by further defining "natural-born subject," supplying familiar examples
also cited by Blackstone, Viner, et al. 278 Bacon rarely uses the noun "alien"
here, and points out that issue born of foreign "enemies" while residing within
the realm are not statutorily considered "natural-born subjects," because these
issue were not "born ... under the protection of the king." 279

Like Jacob and others, Bacon supplies the example of an "alien" merchant
who takes "a lease of a house for his habitation"-similarly using residence to
explain that if the alien "depart the kingdom, or die, [the lease] goes to the
king." 280  But unlike the other lexicons, instead of using "foreigner" or
"stranger," or simply not using "alien," to describe an individual residing extra-
territorially, Bacon specifically writes: "The property of an alien, resident
abroad... " and, "if an alien, resident abroad, dies intestate, his whole [per-
sonal] property here is distributable according to the laws of the country where

271. JEFFERSON CYCLOPEDIA, A COMPREHENSIVE COLLECTION OF THE VIEWS OF THOMAS

JEFFERSON 488 (John P. Foley, ed., 1900) [§ 4545: Lawyers, Education of] (not indicating how con-
trasting Bacon with Blackstone shows legal change).

272. Goebel, supra note 197, at 455

273. See, e.g., Glass v. Sloop Betsey, 3 U.S. 6 (1794); Grier v. Grier I U.S. 173 (Pa. 1786);
Eppes v. Demoville, 6 Va. 22 (Va. 1799); Franklin v. Executors of Camp, I N.J.L. 227 (N.J. 1793).

274. JOHNSON, supra note 268, at 59; Adams's Library collection, available at
http://www.johnadamslibrary.org/search/books/?authorbacon.

275. 24 Journals of the Continental Congress 89.

276. 1 BACON, BACON'S ABRIDGMENT, at 125-26.

277. Id. at 125.

278. See id. at 126-29. Like Viner, Bacon pointed out that "suing is but a consequential right of
... protection." Id. at 139; VINER, VINER'S ABRIDGEMENT at 273, § 15.

279. BACON, BACON'S ABRIDGEMENT 126.

280. Id. at 134.
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he so resided."'28 1 By using "resident abroad," Bacon ignores his own use and
other definitions of "the king's dominion," which arguably extend abroad. 282

Bacon also uses the phrase "resident alien" in relation to an "alien's" rights
within the realm:

A resident alien, it hath been adjudged, is entitled to the benefit of a general par-
don; but, if he is not in the kingdom at the time of the promulgation of the pardon,
he is not within the benefit of it, for he is no [sic] otherwise a subject, but by his
residence here. 2

83

Bacon does not explain how the individual can be both an "alien" and a
"subject." In fact, he took pains to indicate the difference in the section entitled
"Of Naturalization and Denization, the Difference and Effect of them." 284 Ba-
con also does not indicate how this individual can be considered a "resident
alien" when not residing within the realm. 2 85

Bacon's use of "foreigner" throughout his abridgement is similarly confus-
ing. He does supply the same example as Cunningham and others regarding the
restriction on subjects who travel extraterritorially to teach their respective
trades to "foreigners," using "foreigner" here to describe foreign citizens or sub-
jects residing extraterritorially. 286 But only a few pages later Bacon uses "for-
eigner" to describe a foreign citizen or subject who "has established himself and
family in Great Britain."2 87 Similarly, under his definition of "Costs," Bacon
uses "foreigner" regarding an individual who may "reside in this country." 288

However, under "Bail in Civil Causes," Bacon uses "foreigner" to describe an
individual "sued here on a contract made in his own country with a fellow sub-
ject," and more specifically, as an individual who "resides abroad." '2 89

This may only be confusing in relation to the other lexicons' definitions.
Taken on its own, Bacon's uses of "foreigner" could infer a general definition of
"foreigner" that includes "alien," but considering one of his uses of "alien," as
an individual residing "abroad," this just becomes more confusing. But by using
"alien, resident abroad" and "resident alien," Bacon does imply that there is dif-

281. Id. at 137 (emphases added). This is the only use of "resident alien" I encountered in 18th
century lexicons. It did not have a definition like it does today. See The Oxford Dictionary of Law
23.

282. See, e.g., id. at 126 (stating that "[i]f one of the king's ambassadors in a foreign country
hath issue there by his wife, being an English woman, by the common law they are natural born sub-
jects").

283. Id.

284. See id. at 129-32.

285. Although inferences can be made; Id. at 137.
286. Id. at 128 (stating that "if any manufacturer or artificer... go into any country out of his

majesty's dominions, there to use or exercise, or teach any of the said trades or manufactories to for-
eigners... [he] shall not return within this realm within six months.").

287. Id.atl3l.

288. 2 BACON, BACON'S ABRIDGMENT at 57.

289. 1 BACON, BACON'S ABRIDGMENT at 331, 504 (emphasis added).
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ference from an alien residing here. That is, these qualifiers used in conjunction
with "alien" indicate that "alien" used on its own refers to a foreign-born indi-
vidual located within the realm.

7. Tomlins's Law of Wills

Unlike Bacon, Sir Thomas E. Tomlins's uses of "alien" and "foreigner" in
this popular work indicate a consistent distinction between the terms.2 90 In the
late eighteenth century, Tomlins was a writer, newspaper editor, and lawyer be-
fore being appointed counsel to the chief secretary for Ireland.291 Tomlins was
a prolific writer, but he was best known for being the editor of Jacob's Law Dic-
tionary, beginning in 1797 and producing further editions under his own name
until 1838.292 Tomlins's best known personal work, A Familiar Explanation of
the Law of Wills, was promoted as "a clear account of the subject for the lay-
man.,,

293

In Chapter II, entitled "Who May Make Wills, And Who Are By Law Pre-
vented From So Doing," Tomlins defines "Alien" in a parenthetical as: "one
born out of the King's dominions, and whose father was not a British sub-
ject."' 294 This concise version of Cowell's Coke interpretation is then qualified
and contextualized by Tomlins: "while living under the English government"
and, "under the idea that he [that is, an "alien"] has the King's license for stay-
ing in the kingdom, and is therefore in some degree entitled to the protection and
privilege of a subject." 295 The passage goes on, detailing the same property
rights seen in Blackstone, Viner, Cunningham, and, of course, Jacob. 296

In the following paragraph, Tomlins switches the discussion from "alien"
in his previous paragraph to "foreigner," clearly distinguishing the terms: 29 7

As to the case of a foreigner having money in the stocks, or other personal prop-
erty in the kingdom; if he has what is in law termed his domicil in a foreign coun-
try, that is, if he is resident there, or only occasionally absent therefrom, and is
subject to its laws, the disposition of such property, either under his Will, or in the
case he dies without a Will, shall be regulated by the laws of the country of which

290. SIR THOMAS E. TOMLINS, A FAMILIAR EXPLANATION OF THE LAW OF WILLS: THE LAW OF
DESCENT AND DISTRIBUTION, IN CASE NO WILL IS MADE: AND THE OFFICE AND DUTY OF EXECUTORS
AND ADMINISTRATORS: WITH FORMS OF WILLS, AND OTHER PRACTICAL INSTRUCTIONS 16-18 (1785)
[hereinafter LAW OF WILLS].

291. 57 DICTIONARY OF NATIONAL BIOGRAPHY 17 (Sidney Lee, ed.1899).

292. Id.
293. No citations for this could be located in the various American Supreme Courts, nor in the

House and Senate Journals.
294. TOMLINS, LAW OF WILLS, supra note 290, at 16. Contrast the specificity here with Ba-

con's confusing definitions.

295. Id.
296. See id.

297. These are the only times Tomlins uses "foreigner" and "alien" in the entire 199 pages.
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he is a subject; but if he is domiciled in England, then by the English laws. 298

Tomlins is careful not to refer to the individual residing extraterritorially as
an "alien," explicitly changing the subject of the previous paragraph: "As to the
case of a foreigner."299 He then refers to residency as an indication of personal
rights within the realm, and if the "foreigner" is not "domiciled" extraterritori-
ally, his legal rights to devise are those Tomlins details under his discussion of
"alien" in the previous paragraph-governed by English law, not the other sov-
ereign's. 30 0 Here, a "foreigner" residing locally at his death would not be con-
sidered an "alien" if his "domicil" was extraterritorial. Residency, again, is key.

Therefore, according to Tomlins, similar to Blackstone, Viner, Cunning-
ham, and Jacob, an "alien" is an individual who: 1) is foreign-born, and 2) re-
sides in a sovereign's territory other than the one where he was born. Like Cun-
ningham and Jacob, Tomlins's use of "foreigner" fits into Viner's and
Blackstone's definitions: A "foreigner": 1) could have all the aforementioned
characteristics of an "alien," or 2) is any foreign-born or foreign citizen or
subject "domiciled" extraterritorially or locally on a temporary basis.

8. Burn's New Law Dictionary

Similarly, Richard Bum's A New Law Dictionary basically regurgitates
Jacob, Cunningham and Blackstone. 30 1 Although not published until 1792, and
some modem commentators have characterized this work as "of little value," 30 2

this two volume set is informative because it reflects Richard Bum's concise
understanding of terms as defined in his very popular and highly respected
previous works, published during the relevant period between 1755 and
1789.303 Blackstone added a note to his Commentaries declaring that Burn's

298. Id. at 17.

299. Id.

300. For a confused discussion of this same topic, see I BACON, BACON'S ABRIDGMENT at 137.
301. RICHARD BURN AND JOHN BURN, A NEW LAW DICTIONARY: INTENDED FOR GENERAL

USE, AS WELL AS FOR GENTLEMEN OF THE PROFESSION (1792) [hereinafter BURN'S NEW LAW
DICTIONARY].

302. OXFORD DICTIONARY OF NATIONAL BIOGRAPHY, Oxford University Press (2004) availa-
ble at http://www.oxforddnb.com/public/index.html?url=%2Findex.jsp.

303. Burn published A DIGEST OF THE MILITIA LAWS, which explained all phases of the new
Militia Act of 1757 (30 Geo. 1I c.25); ECCLESIASTICAL LAW (2 vols.), which like Burn's JUSTICES'
MANUAL was a great success, presenting the law relevant to matters arising in ecclesiastical courts;
A HISTORY OF THE POOR LAWS (1764); SERMONS ON PRACTICAL SUBJECTS (4 vols., 1776), and; in
1777, in collaboration with Joseph Nicolson, Bum published THE HISTORY AND ANTIQUITIES OF

THE COUNTIES OF WESTMORLAND AND CUMBERLAND (2 vols.), a work based in part on the collec-
tions made by Dr. William Nicolson, bishop of Carlisle. In 1783 Burn published a new and ninth
edition of Blackstone's COMMENTARIES (4 vols.), and subsequently produced the tenth and eleventh
editions. Norma Landau, Burn, Richard (1709-1785), in OXFORD DICTIONARY OF NATIONAL
BIOGRAPHY, supra note 307. Interestingly, Bum never intended to publish this "dictionary"; it was
basically his personal compilation of terms for use in his writing (published posthumously by his son
John Burn). J.G. MARvIN, LEGAL BIOGRAPHY 163 (1847).
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The Justice of the Peace and Parish Officer,304 published in 1755, was "col-
lected with great care and accuracy, and disposed in a most clear and judicious
method."' 30 5 References to Burn's New Law Dictionary could not be located in
contemporaneous American Supreme Courts, but these Courts made countless
references to the author's Ecclesiastical Law and Justices' Manual-two works
that are much more verbose but reflect substantially similar definitions and
uses. 306

The beginning of Bum's definition of "alien" is very familiar by now:
"one that is born out of the dominions of the crown of England. ' 30 7 He cites
Blackstone for this, and for the discussions of personal rights that comprise the
following sections. 308 These familiar discussions also set the context for an
individual's rights under the protection of the sovereign. 30 9 Like Jacob and
Cunningham, the context is consistent, and unlike Bacon, Bum never refers to
an individual located extraterritorially as an "alien." 3 10 In fact, although John
Burn claimed that his father's compilation was entirely original, 311 it is too
similar to Jacob's and Cunningham's to be a mere coincidence, as further
evidenced by the corresponding supporting citations. 3 12

In any case, Bum's definition tracks Blackstone, Jacob, Cunningham
(verbatim in some instances), as well as Viner and Tomlins: an "alien" is an in-
dividual who: 1) is foreign-born, and 2) resides in a sovereign's territory other
than the one where he was born. Like Cunningham and Jacob, Bum's use of
"foreigner" fits into Viner's and Blackstone's definitions: A "foreigner": 1)
could have all the aforementioned characteristics of an "alien," or 2) is any
foreign-born or foreign citizen or subject located extraterritorially. Again, this is
an example of yet another eighteenth century source that differentiates between
the terms "foreigner" and "alien."

304. Burn's definition of "alien" in the first volume of this set is considerably more detailed
than the definition in his "dictionary," but tracks it nonetheless. See, I BURN'S JUSTICE OF THE
PEACE AND PARISH OFFICER 148-54, 175, 191 (Thomas Chitty ed., 29th ed. 1845).

305. 1 Blackstone, COMMENTARIES *346.

306. See, e.g., Georgia v. Brailsford, 3 U.S. 1 (Ga. 1794); Upper Alloways Creek v. Elsingbor-
ough, I N.J.L. 445 (N.J. 1795); Respublica v. Cobbet, 3 Yeates 93 (Pa. 1800); Overseers of Poor v.
Over-seers of Poor, 2 Yeates 164 (Pa. 1796).

307. BURN, supra note 307, at title "Alien," § 1.

308. Id.

309. Id. at §§ 2-7,9, 10.
310. Id. at §§ 1-12. Burn did not define "Enemy," and his definition of "Foreigners" is as un-

helpful as Jacob's and Cunningham's; but also note that Bum combines the slight difference of those
two definitions in his: "though made denizens, or naturalized here, are disabled to bear offices in the
government, or to be of the privy council, or members of parliament."

311. See RICHARD BURN, BURN'S NEW LAW DICTIONARY, WITH AN INTRODUCTION BY BRYAN
A. GARNER v (2003).

312. Id. ati.
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9. Rastell's Termes de la Ley

A relevant legal lexicon that predates even Cowell's 1607 work does put
"alien" in context similar to the late eighteenth century writers: John Rastell's
The Expocisions of the Terms of the Laws of England, known to most eighteenth
century readers as Les Termes de la Ley. 313 This was the original English legal
lexicon, "not derived from older texts," 3 14 and was still widely used in the late
eighteenth century. 3 15 Prior to Termes de la Ley, English lawyers studied law in
Latin and law-French, mostly from the cumbersome Graunde Abridgements, but
because law-French was not widely taught, the law was difficult to understand
for both professionals and laymen. 3 16 As he stated in the preface, Rastell's goal
was to help everyone understand the law. 3 17 Rastell's lexicon had entries in
two parallel columns, the left in law-French, the right in "black-letter" English.
Various editors of this work adjusted Rastell's definitions, but remained true to
his core interpretations through the relevant edition published in 1742. 318 Con-
sequently, Rastell's Termes de la Ley is important because it appears to be the
father of all the legal lexicons that followed. 3 19

Context was important to Rastell: "Words were important, in his mind,
for the power of the things they denote." 320 In a previous abridgment compiled
by Rastell in 1519, "[n]owhere is there an explanation that an alien is a for-
eigner." 32 1  Rastell briefly explained that "alyens" should not be allowed to
"discouer the secretes of the realme," or to own property without the "kynges
lycence." 322 He then introduces what later becomes a familiar restriction (gov-
emed by residency) detailed by later lexicographers, including Bacon, that the
king "shall haue the possessions" of aliens if those individuals do not continue

313. JOHN RASTELL, THE ExPOcISIONS OF THE TERMS OF THE LAWS OF ENGLAND (1567).
Note that Rastell first published this lexicon as EXPOsICIONES TERMINORUM LEGUME ANGLORUM in
1523 or 1524. Ian Lancashire, Law and Early Modern English Lexicons, in Selected Proceedings of
the 2005 Symposium on New Approaches in English Historical Lexis (HEL-LEX) 8-23 (R. W.
McConchie et al, eds. 2006), available at http://www.lingref.com/cpp/hel-lex/2005/paper1342.pdf
(last visited March 2, 2009).

314. 11 JOHN SPELMAN, THE REPORTS OF SIR JOHN SPELMAN 185 (1978).

315. HOLDSWORTH, supra note 224, at 175-78.

316. Id.

317. See RASTELL, supra note 307, at "Preface".

318. This was the 30'h and last edition published prior to 1789. Lancashire, supra note 320, at
10.

319. See generally Howard Jay Graham, The Rastells and the Printed English Law Book of the
Renaissance, 47 LAW LIBRARY JOURNAL 22 (1954). Rastell's work has been considered important
by various commentators because of its influence on eighteenth century legal writers. Even Rastell's
latest eighteenth century edition predates the other contemporary lexicons. Note that it was not men-
tioned in any of the House or Senate Journals, or cited by the various and contemporaneous federal
and State courts until 1815.

320. Lancashire, supra note 320, at 13

321. Id.; see RASTELL, supra note 307.

322. See RASTELL, supra note 307, at title "Alyens."
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to inhabit the realm. 323 Unlike Bacon, Rastell and his editors did not use
"alien" here when referring to an individual located extraterritorially.

In the 1685 Termes de la Ley, this heavily edited edition explains "alien" as
briefly as Cowell, but in context similar to Jacob and Cunningham-who were
apparently influenced by this work:

Alien is a Subject born out of the liegeance of our King, and he cannot have any
real or personal Action concerning land, but in every such Action the Tenant or
Defendant may plead that he was born in such a place, which is not within the
Kings liegeance, and demand judgment if he shall be answered. 324

Rastell establishes the context with the individuals' property rights within
the realm, then continues by detailing "inheritance within England" in the fol-
lowing and penultimate paragraph. He ends his "alien" section by giving the
same reasons Cunningham did for these restrictions: "1. The Secrets of the
Realm may by this be discovered; 2. The Revenues of the Realm shall be taken
and injoyed by Strangers born." 325

Although Rastell does not define "foreigner," like Cowell he does cover
"Forrein Attachment" under the title "Forrein":326 "an Attachment of the
Goods of Forreiners within any Liberty or City, for the satisfaction of any Citi-
zen to whom the said Forreiner owes money." 3 27 Unlike Cowell, but in the
same manner as Cunningham, Rastell establishes the context of an alien's rights
within the realm, and by specifically using "forreiner" here instead of "alien,"
he not only establishes a difference between the terms, it can be inferred that the
"forreiner" is not located anywhere in the king's realm, because an attachment
is necessary in that individual's absence from the relevant jurisdiction. 32 8

Therefore, according to Rastell, similar to Blackstone, Viner, Bum,
Tomlins, and the two most popular legal lexicons of the time-Cunningham's
and Jacob's-an "alien" is an individual who: 1) is foreign-born, and 2) resides
in a sovereign's territory other than that of his birth. Rastell does not mention
this as a right due to a contract for the sovereign's protection, but residency is
nonetheless key. Like Tomlins, Cunningham, and Jacob, Rastell's rare use of
"forreiner" fits into Viner's and Blackstone's general definitions: any foreign-
born or foreign citizen or subject located extraterritorially.

10. Justinian's Institutes

When Thomas Jefferson placed Blackstone's Commentaries alongside

323. Id.

324. See RASTELL, supra note 307, at title "Alyens"(Note that this is repeated under titles "Ca-
pacity" and "Disability)."

325. Id.

326. But, oddly, he does not define "'forrein."

327. Id. at title "Forrein."

328. Id.
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Justinian's Institutes, he was referring to an even older legal lexicon than
Rastell's Termes de la Ley. 32 9 Madison recommended that the Continental
Congress procure a copy of this ancient work along with the Commentaries and
Cunningham's Law Dictionary,33 0 but not likely for its value in defining con-
temporary legal terms. The Institutes were not cited for definitions in any
American Supreme Courts, nor did the Senate or House refer to it.

Justinian's Institutes does not define or even mention "alien" or "for-
eigner," although the freedmen / free-born and slaves differentiation (and inde-
pendent / dependant persons discussion) could be the origins of "the People"
later detailed by writers from Rastell to Blackstone (and Hamilton). 33 1 Thus,
the inferences that would be required for eighteenth century readers to glean an
understanding of "alien" or "foreigner" are too circumstantial for this work to be
useful here.

11. Blount's Nomo-Lexicon

However, Thomas Blount, an editor of late seventeenth century editions of
Rastell's work, produced a lexicon that is very useful. Blount first produced his
own legal dictionary, Nomo-Lexicon, in 1670.332 Like Rastell, Blount
distinguishes between "alien" and "foreigner," and clarifies that an "alien" is in
fact a "foreigner," but one who resides in a country other than where he was
born.

3 33

Blount found severe defects with the dictionaries of Cowell and Rastell, so
he took it upon himself to publish what would be a significant improvement; one
that relied more heavily on common law than on civil law (a tradition
perpetuated by Cowell). 334 In his preface, Blount points out why he felt his
dictionary was necessary: Cowell was "too prolix in the derivation of a Word,"
sometimes evading the truth, and Rastell "wrote so long hence, that his very

329. JUSTINIAN'S INSTITUTES was the elementary student textbook which was published by the
Byzantine Emperor in 533 A.D. and which was itself largely based, in structure, on the Institutes of
Gaius of around 160 A.D.

330. 24 Journals of the Continental Congress 89.

331. JUSTINIAN'S INSTITUTES, TRANSLATED WITH AN INTRODUCTION BY PETER BIRKS &

GRANT MCLEOD, 39-41 (1987); The INSTITUTES does supply some relevant definitions: "Actions:
where a man should sue and be sued"; followed by "If people submit themselves and agree to some-
one's jurisdiction, any judge who is in charge of a seat of judgment or has other jurisdiction has ju-
risdiction over those agreeing." 1 THE DIGEST OF JUSTINIAN BOOK 5, § I (unpaginated) (Alan Wat-
son, ed. 1998).

332. COWLEY, supra note 147, at lxxxix.

333. See BLOUNT, supra note 261; see THOMAS BLOUNT, GLOSSOGRAPHIA, OR, A DICTIONARY
INTERPRETING THE HARD WORDS OF WHATSOEVER LANGUAGE Now IN OUR REFINED ENGLISH

TONGUE WITH ETYMOLOGIES, DEFINITIONS, AND HISTORICAL OBSERVATIONS ON THE SAME: ALSO

THE TERMS OF DIVINITY, LAW, PHYSICK, MUSICK, MATHEMATICS, WAR HERALDRY, AND OTHER ARTS

AND SCIENCES EXPLICATED 18 (1681) [hereinafter GLOSSOGRAPHIA].

334. See generally COWLEY, supra note 147. McDowell, supra note 218, at 266.
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Language and manner of expression was almost antiquated. '335

With this in mind, as a barrister and a member of the Inner Temple, Blount
combined his practical legal experience with his editorial expertise (Blount had
produced a popular general dictionary 336 ) to write a legal work useful "from the
Coif to the puny-Clerk." 337 His Nomo-Lexicon quickly superseded its
predecessors, and was the first dictionary of its kind to consistently cite
references to authorities, statutes, and treatises. 3 38 Even over a century later,
Blount's law dictionary, A Law-Dictionary and Glossary, was still in wide-
spread use by laymen and lawyers. 339

Blount does not define "foreigner" in Nomo-Lexicon, but does define
"stranger" as "generally a Man born out of the Realm, or unknown," and one
who is "not privy" and not a "party." 340 Under "Forein Plea" he points out that
this type of plea was a matter not of this jurisdiction, and under "Forein An-
swer," similarly, this answer is not triable in the jurisdiction. The only mention
of "foreiner" comes under "Forein Attachment": the definition echoing Rastell
et al, inferring that the "foreiner" is located extraterritorially.

Blount's concise definition of "alien" recalls Blackstone's: "One bom in a
strange Countrey"; and Blount adds, "usually taken for the contrary to Denizen,
or a natural subject, that is, a stranger never here enfranchised. ' 34 1 The even
more concise definition of "alien" in Blount's Glossographia is instructive: "A
Forreigner, a Stranger born, and not here enfranchised. 342

Therefore, according to Blount, similar to Blackstone, Viner, Burn,
Tomlins, Cunningham, Rastell, and Jacob-an "alien" is an individual who: 1)
is foreign-born, and 2) resides in a sovereign's territory other than that of his
birth. Foreign and "stranger" imply separateness in general, but perhaps
Blount's use of the word "Forreigner" in Glossographia is his most relevant
contribution to this discussion.

In his first draft of the bill that later became the Judiciary Act of 1789,
Oliver Ellsworth spells "foreigner" exactly like Blount does in Glossographia;
that is, "forreigner," with two "R"s and a G. That spelling has not appeared in
any other legal or general lexicon, nor has it come up in any contemporary trea-
tises, judicial decisions, correspondences, or writings of any kind. If Ellsworth
spellchecked his draft with Blount's Glossographia, then he most likely also un-

335. See Blount, supra note 261.

336. That is, GLOSSOGRAPHIA, supra note 333.

337. Id.

338. Id.; COWLEY, supra note 147, at lxxxix.
339. HOLDSWORTH, supra note 224, at 132; See THOMAS BLOUNT, A LAW-DICTIONARY AND

GLOSSARY (3d ed. 1717).
340. NOMO-LEXICON at "Stranger."

341. Id. at "Alien."
342. Blount, supra note 261, at 18. Note that Blount did not define "foreign," "foreigner," or

"Stranger" in this dictionary.
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derstood Blount's (and therefore Blackstone's et al) definition of "alien," and
therefore of "foreigner"; that is, an "alien" is a Forreigner, a Stranger born, and
not here enfranchised" (not just a "foreigner"); a Foreigner is: a stranger born,
located in or outside the territory of which mention is made. Because Ellsworth
was so careful with and protective of his word choice, when the House amended
the judicial bill and resubmitted it to the Senate for final approval, Ellsworth
would have understood during that special Saturday session that there was a
difference between the terms, and that "alien" narrowed "forreigner."
Therefore, the line that later became known as the ATS would only be available
to foreign-born residents of the United States---"here," waiting to be
"enfranchised."

12. Collateral Legal Abridgments

The following uses of "alien" and "foreigner" in popular contemporane-
ous-but collateral-legal abridgements are informative: Charles Pope differen-
tiates between "Whatsoever person ... alien or stranger";34 3 this is repeated
verbatim by Joseph Gabbett. 344 George Hansard refers to the common law as it
stood in the late eighteenth century:

any security . . . granted to a foreigner or alien, or any person in trust for him,
could be made effectual against such estates for recovering the money lent
thereon, and reciting that no foreigner or alien, as the law then stood, could bring
or prosecute any suit for the recovery of money in any court of law or equity
within his majesty's dominions. 34 5

John Reeves continually differentiated between "alien" and "stranger," and
"alien" and "foreigner," and reported that as of 1783, "goods so imported in
ships the property of foreigners, although British-built, were to pay alien and
other duties," implying a clear distinction between the terms. 346

B. General Dictionary Definitions

Thomas Blount's Glossographia was the most popular general dictionary
for several years during the eighteenth century. 34 7 It was an important source
for the Oxford English Dictionary, and earned Blount the credit for being "the

343. CHARLES POPE, A PRACTICAL ABRIDGMENT OF THE CUSTOM AND EXCISE LAWS, RELATIVE
TO THE IMPORT, EXPORT, AND COASTING TRADE OF GREAT BRITAIN AND HER DEPENDENCIES 412 (2d
ed. 1814).

344. JOSEPH GABBETT, A SUPPLEMENT TO THE DIGESTED ABRIDGMENT, AND COMPARATIVE
VIEW, OF THE STATUTE LAW OF ENGLAND AND IRELAND CONTAINING THE STATUTES OF SIX

SESSIONS, TO THE YEAR 1817 353-55 (1818).
345. GEORGE HANSARD, A TREATISE ON THE LAW RELATING TO ALIENS, AND DENIZATION AND

NATURALIZATION 46 (1844).

346. JOHN REEVES, THE LAW OF SHIPPING AND NAVIGATION: FROM THE TIME OF EDWARD III
TO THE END OF THE YEAR 1806 7, 20, 24, 29, 56, 210 (2d ed. 1807).

347. See COWLEY, supra note 147, at lxxxix.
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first lexicographer of a purely English dictionary to attempt an etymology of
words." 348 But by far the most influential eighteenth century general dictionary
was Doctor Johnson's, A Dictionary of the English Language, first published in
1755.1

49

According to the publishers of the Octavo edition of Johnson's diction-
ary-a digitally scanned version of the 1755 original-Johnson's dictionary is to
English lexicography "what the King James Bible is to the English church." 350

This is well established. But this lexicon was not cited by American Supreme
Courts until the nineteenth century, nor was it in use by the Senate or House in
the eighteenth century, although it is more than likely eighteenth century readers
and writers had access to a copy.

Johnson's general definition of "alien" mirrors the definitions in modem
general dictionaries: he initially defines the noun "alien" as "A foreigner," and
Johnson elaborates: "A stranger," which he also defines as "A foreigner." 351

But just below this, Johnson shows a use of the word that distinguishes it from
"stranger"/"foreigner" in a familiar way: "aliens and strangers."

Then, on the next page, Johnson adds "alien" as defined "In law," as op-
posed to in general. 352 Here he summarizes a cogent section of Cowell's Inter-
preter:

Recall that this definition was also employed by Jacob, Blount, Cunning-
ham, and others. The importance of it here in a general dictionary is twofold: it
reached more people, and more importantly, it distinguishes between a general
definition of "alien" and a legal definition, succinctly defining the difference in
a way, with little inference, that made sense.

348. DEWITT STARNES AND GERTRUDE NOYES, THE ENGLISH DICTIONARY FROM CAWDREY TO

JOHNSON 1604-1755 46 (1991).

349. Noah Webster's A COMPENDIOUS DICTIONARY OF THE ENGLISH LANGUAGE did not come

out till 1806.

350. See Octavo's introduction to the Johnson project, available at http://www.octavo.com/

editions/johdct/

351. SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE at "Alien" (1755) (Octavo

edition).

352. Jd.
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To Johnson, an "alien" was simply a "foreigner," but was also distin-
guished, not only in the "alien and stranger" line, but "In law," as one within the
realm and not yet enfranchised. A "foreigner," on the other hand, was a "man
that comes from another country; not a native; a stranger." Johnson does not use
"alien" to define "foreigner." Thus, Johnson's "alien" can be understood as a
subset of "foreigner," an individual residing in a land different from his birth
where he had yet to be naturalized.

C. International Definitions

Emmerich de Vattel's treatise, The Law of Nations or the Principles of
Natural Law, had a "great influence on the American Founding generation." 353

On questions concerning the law of nations, like the ATS, the Framers turned to
the well-known French publicist. 354 Vattel's treatise was first published in Eng-
lish in 1760 and again for the American market in 1775 and 1787.355 James
Wilson, John Rutledge, and more importantly, Oliver Ellsworth, cited Vattel
during the Constitutional Convention and the ratification debates. 356

The 1787 translation, with which Ellsworth was familiar, 357 uses the noun
"alien" only one time within the text, but uses "foreigner" over forty times. Be-
cause of the nature of Vattel's international discussions, there was no call for
him to detail the relations between a foreign-born resident (that is, an "alien")
and the State he inhabited. "Foreigner," on the other hand, was used because
Vattel's various points related to a State and its dealings with foreign States and
their citizens; for example, concerning international trade. 358 Vattel's translator
primarily uses "foreigner" to refer to individuals located extraterritorially. 359

But in section 112, which deals with the "right of Escheatage," Vattel dis-
cusses the rights of a "foreigner" to inherit: "foreigners are excluded from all
inheritances in the state, either with respect to the goods of a citizen or to those

353. J. Andrew Kent, Congress's Under-Appreciated Power to Define and Punish Offenses
Against the Law of Nations, 85 TEX. L. REv. 843, 851 (2007). Benjamin Franklin notes that "Vattel"
was "continually in the hands of the members of our Congress now sitting," as early as 1775. Lee,
supra note 5, at 848 (citing, Letter from Benjamin Franklin to Charles Dumas (Dec. 19, 1775), in 2
REVOLUTIONARY DIPLOMATIC CORRESPONDENCE OF THE UNITED STATES 64 (Francis Wharton ed.,
Washington 1889)).

354. Lee, supra note 5, at 847-48; see JOHN C. YOO, THE POWERS OF WAR AND PEACE: THE
CONSTITUTION AND FOREIGN AFFAIRS AFTER 9/11 32 (2005).

355. Joel R. Paul, The Geopolitical Constitution: Executive Expediency and Executive Agree-
ments, 86 CAL. L. REV. 671, 736 (1998).

356. Id.

357. Abraham C. Weinfeld, What Did the Framers of the Federal Constitution Mean by
"Agreements of Compacts?, "3 U. CHI. L. REV. 453, 459 (1935).

358. See E. DE VATTEL, THE LAW OF NATIONS; OR PRINCIPLES OF THE LAW OF NATURE:
APPLIED TO THE CONDUCT AND AFFAIRS OF NATIONS AND SOVEREIGNS 68, 69 (1787).

359. Id. at 68, 69, 84, 86, 245, 430. However, "foreigner" was used to refer to foreign-born
individuals located in England. Id. at 167.
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of an alien." 360 This only occurrence of "alien" in the 1787 text, directly con-
trasted to "foreigner," indicates that "alien" and "foreigner" have different defi-
nitions, and that "alien" is narrower than "foreigner." By contrasting "alien"
with "citizen" and "foreigner" in the same sentence, Vattel's translator infers
that an "alien" is an individual living in a state other than the state of his birth,
and that a "foreigner" is not, in this instance, an "alien." 36 1

Considering that the overwhelming majority of legal dictionaries and trea-
tises, the general dictionaries, and the primary international treatise of the time
differentiate between the terms "foreigner" and "alien," the relevant legislators
of the late eighteenth century more than likely did as well. To better understand
this, an in-depth look at relevant and contemporary writings is necessary.

V.
AN UNDERSTANDING OF "ALIEN" AND "FOREIGNER"

IN RELEVANT HISTORICAL WRITINGS

By far the term "foreigner" was used more often than "alien" in the eight-
eenth century. In fact, "alien" was never used in any of the State ratification de-
bates, where "foreigner" was used countless times. 362 The U.S. Constitution,
the Articles of Confederation and none of the State Constitutions used the nar-
rower term, "alien," where the Constitutions of New York, North Carolina,
Pennsylvania, Vermont and Virginia used "foreigner" broadly. 3 63 Generally,
"alien" was used regarding naturalization, and therefore referred to individuals
residing in the United States. For example, in the various and voluminous notes
taken during the Federal Convention of 1787, "foreigner" was used twenty-six
times, but "alien" only once. 364 The following writings are examples of the
consistency with which the terms were used, and provide a possible explanation
for the House's change from "foreigner" to "alien" in the Judiciary Act of 1789.
That is, the uses are in line with the legal definitions: a "foreigner" is a foreign-
born individual located here or extraterritorially, and an "alien" is a foreign-born
resident of one of the several states. 365

360. Id. at 272-73.
361. Hugo Grotius's relevant works were not helpful in defining either "alien" or "foreigner."

The latter term was used only once, and the former was mainly used in relation to religion. HUGO
GROTIUS, THE ILLUSTRIOUS HUGO GRoTIus OF THE LAW OF WARRE AND PEACE WITH

ANNOTATIONS, III PARTS, AND MEMORIALS OF THE AUTHOR'S LIFE AND DEATH 16, 17, 90, 247, 253,
254, 258, 305,374, 430, 557, 634,640(1655).

362. See infra Part V.G.

363. The original State Constitutions of Connecticut, Massachusetts, Delaware, Rhode Island,
Georgia, Maryland, New Hampshire, New Jersey and South Carolina did not use the terms "alien" or
"foreigner."

364. See, infra Part IV.G.
365. See, infra Parts V.A-G.
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A. The Federalist Papers

The importance of The Federalist Papers to the drafters of the Judiciary
Act of 1789 is undisputed. Aside from pointing out a distinction between
"alien" and "foreigner" in The Federalist No. 22, Hamilton, Madison and John

Jay used those terms consistently throughout The Federalist Papers. "For-
eigner" is used broadly to indicate foreign-born individuals located here or ex-
traterritorially, where "alien" is only used to indicate foreign-born individuals
residing in the United States.

In The Federalist No. 80, while discussing the importance of using national
tribunals to adjudicate matters that could offend a foreign sovereign, and there-
fore disturb the "public peace," Hamilton uses the broader noun "foreigner" to
refer to individuals who may need to litigate matters that "involve national ques-
tions." 366 This could include resident "aliens," but would more likely include

influential foreign merchants and debtors located abroad, the sovereigns them-
selves, or ambassadors (who would not be considered "alien") who would-
because of the protection provided to them by their sovereign-be more likely to
be involved in matters of national or international concern. 36 7 Hamilton made
this clearer when he writes that "maritime causes ... generally depend on the
laws of nations, and so commonly affect the rights of foreigners.'"368 Maritime
causes, which exclusively arise at sea, would therefore affect relations with for-
eign-born individuals located extraterritorially.

Similarly, in The Federalist Nos. 5, 15 and 30, Hamilton and Jay exclu-
sively use "foreigner" when referring to American debts to and commerce with

foreign nations.

Hamilton and Madison exclusively use the noun "alien" when discussing
naturalization. In The Federalist Nos. 42, 43 and 69, "foreigner" is never used
to refer to a foreign-born individual located here, but "alien" is used five
times. 369

Considering The Federalist Papers in its entirety, it distinguishes between
the two nouns in No. 22, then consistently uses the terms in line with the defini-
tions detailed in Part IV. To Publius, a "foreigner" is a foreign-born individual
located here or extraterritorially, and an "alien" is a foreign-born resident of one
of the several states. 370

366. THE FEDERALIST PAPERS: No. 80, available at http://avalon.law.yale.edu/18thcentury/
fed80.asp (last visited March 3, 2009).

367. See id.
368. Id.
369. Madison also used "alien" in THE FEDERALIST No. 14 to describe a citizen's potential fear

of becoming such in a sister state, available at http://avalon.law.yale.edu/18th-century/fed80.asp,
(last visited March 3, 2009).

370. In fact, Madison used an extremely rare term for the time, "alien resident[]," in THE
FEDERALIST No. 43, available at http://avalon.law.yale.edu/18th-century/fed43.asp (last visited
March 3, 2009).
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B. The Anti-Federalist Papers

The Anti-Federalist Papers reflect a similar understanding of "foreigner"
as The Federalist Papers.3 71 However, the noun "aliens" was only used twice,
in No. 22. Candidus points out that colonial states that chose not to "join the
confederacy of commerce and amity, should be considered as aliens," and that
Candidus's proposed plan "lays restraints on aliens." 372 The former use is am-
biguous, but indicates that the citizens of the colonial states that refuse to join
the "confederacy" would be "alien," because they would not be in league with
the sovereign United States, although located within its boundaries-a definition
not unlike Blackstone's et al. The latter depends on the plan Candidus set out.

Candidus's plan only addresses foreign public debt, "commerce with for-
eign nations, and among the several states, and with the Indian tribes," and with
the States that chose not to join the "confederacy." 37 3 The only apparent re-
straint was placed on the latter idea, where "any goods brought from such state
into any of the confederated states . . . should be subject to heavy extra du-
ties.' 374 Although both Candidus's uses of "aliens" are ambiguous, a reason-
able inference is that the use of both terms creates the familiar distinction be-
tween "alien" and "foreigner."

C. Notes on the State of Virginia

Thomas Jefferson's uses of "alien" and "foreigner" were not ambiguous.
In 1784 Jefferson privately published his Notes on the State of Virginia in
France, but the work became so popular that additional editions were published
in Britain and America in 1787 and 1788. 37 5 No American natural history was
more influential during the eighteenth century, though the Notes is, as intended,
far more than a simple natural history. 376 At once a description of the land and
people of the state and a theoretical discourse on historical, natural, and political
systems, the Notes represents Jefferson's conflicted views on the present and fu-
ture of the new American nation. 377

Like Publius, Jefferson does not confuse "alien" with "foreigner."
While discussing how America would increase its population, Jefferson wrote:
"The present desire of America is to produce rapid population by as great impor-

371. See THE ANTI-FEDERALIST PAPERS Nos. 3, 1I, 18-20B, 23, 41-43B, 44, 82 (Morton Bor-
den, ed. 1965).

372. Id. at No. 22.
373. Id.
374. Id.
375. Dorothy Medlin, Thomas Jefferson, Andre Morellet, and the French Version of Notes on

the State of Virginia, 35 WM. & MARY Q. 1, 85-99 (1978). ATS scholars might find it interesting
that Jefferson's Notes was written in response to questions submitted to him by Marbois.

376. Id.
377. Id.
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tations of foreigners as possible .... [W]e could double our numbers in one year
by the importation of foreigners." 3 78

In Jefferson's discussion of diversity jurisdiction, he writes: "If a con-
troversy arise between two foreigners of a nation.., it is decided by the Consul
for their State, or, if both parties chuse it, by the ordinary courts of justice. If
one of the parties only be such a foreigner, it is triable before the courts of jus-
tice of the country." 379

In the former example, the "foreigner" mentioned is located extraterrito-
rially; that is, he has not yet been imported. In the latter example, the "for-
eigner" could be located here or abroad. However, in the following example,
the foreign-born individual could only be located here, because Jefferson dis-
cusses the rights of Tories who decided to stay after the Revolution: "By our
separation from Great-Britain, British subjects became aliens."380 He then uses
"alien" numerous times in pointing out rights only residents have "[b]y our
laws."

38 1

Jefferson does not use "alien" to describe a foreign-born individual lo-
cated extraterritorially, but uses the terms in a similar manner as Publius: a "for-
eigner" was a foreign-born individual located here or extraterritorially, and an
"alien" was a foreign-born resident of one of the several states. 382

D. Court Opinions

No useful Federal Court opinions from the relevant period could be located,
and only three useful State court cases published between 1776 and 1791 ad-
dress the nouns "foreigner" and or "alien." Each consists with the previous
definitions.

In Bayard & Wife v. Singleton, the Supreme Court of North Carolina con-
sidered whether a British subject residing in North Carolina was allowed to hold
lands in that state. 383 The court states that "it is the policy of all Nations and
States, that the lands within their government should not be held by foreign-
ers." 384 The court held that because of this widespread policy, "therefore ... by

378. THOMAS JEFFERSON, NOTES ON THE STATE OF VIRGINIA, Query Vill (1787).

379. Id. at Query XIV.

380. Id.

381. Id. at Query XVI.

382. In a letter to Edmond C. Genet, dated June 17, 1793, Jefferson used "aliens" to refer to
individuals "within our Jurisdiction and enjoying the protection of the laws." PAUL LEICESTER, ED.,
VII THE WORKS OF THOMAS JEFFERSON IN TWELVE VOLUMES, FEDERAL EDITION (1904-5). In con-

trast, in a letter sent from Paris to James Swann, dated August 4, 1789, Jefferson used "foreigners"
to refer to visitors he had while abroad. He did not use "alien," because the visitors were not resi-
dents of a country other than their birth-they were French in France, but foreign to Jefferson and
Swann. See id. at Vol. VI.

383. 3 N.C. 42,47 (N.C. 1787).

384. Id.
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the common law [we have adopted], aliens are incapacitated to hold lands."38 5

In other words, the court held that "foreigners" could not hold lands, that an
"alien" is a "foreigner," and a British subject residing in North Carolina is an
"alien." That is, an "alien" was a narrower subset of "foreigner."

In Apthorp v. Backus, an opinion joined by then Judge Oliver Ellsworth,
the Superior Court of Connecticut held that the plaintiff was not an "alien" when
her "title to the land in question accrued," because it accrued prior to the Revo-
lution.3 86 The plaintiff had resided in the state as a British subject like everyone
else, and "was [therefore] as much a citizen of the now state of Connecticut, as
any person at present within it." 3 87 The plaintiff was now a British subject re-
siding in Jamaica, because she had been evicted from the premises in question
prior to the Revolution. 388 She was never an "alien" in the United States.

A collateral issue involves the plaintiffs representation. The dissent argues
that the American attorney representing the plaintiff had not made it clear to her
that he was representing her. 389 In pointing this out, the dissent argues that the
attorney was "a foreigner and alien, with respect to the [plaintiff]." 39° The ar-
gument could be made that the terms were being used interchangeably here and
without significance. However, the attorney and his client were 1) foreign to
one another in that there were of different nationalities, and 2) arguably "alien"
in that they resided in different countries. In any case, the court used both terms,
therefore distinguishing them, and as a member of this court, Ellsworth would
have recognized this distinction.

Brinley v. Avery, also before the Superior Court of Connecticut, concerned
a plaintiff and defendant who were both residents and subjects of Great Brit-
ain. 39 1 The parties had made a contract in Great Britain, which was also to be
executed there. 392 The defendant fled to Connecticut and the plaintiff pursued
him there and sued for breach of contract. The court considered both parties
"foreigners" when the contract was made, because they were British subjects
residing extraterritorially at that time. 393

Thus, none of these cases referred to a foreign-born individual located ex-
traterritorially as an "alien." In fact, only a few years later, the Supreme Court
indicated that the term for a citizen or subject of another country who resides in
the United States is "alien." 394

385. Id. (emphasis supplied).

386. 1 Kirby 407, 413 (Conn. 1788).

387. Id.

388. Id. at 407.

389. Id. at 418-19.

390. Id. at419.

391. 2 Kirby22 (Conn. 1786).

392. Id.

393. Id.

394. Talbot, 3 U.S. 133. The Court stated that a U.S. citizen who expatriates himself becomes
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E. Other Acts by the First Federal Congress

In addition to the Judiciary Act of 1789, the First Federal Congress had
many legislative accomplishments: the passage of the Bill of Rights, the enact-
ments establishing the first three executive departments, the creation of a reve-
nue system, the admission of two states into the Union, the approval of the Sec-
retary of the Treasury's plan for funding the foreign, domestic and state
Revolutionary War debts, the establishment of a national bank, and the choice of
a location for the U.S. capital city. 39 5

Of all the various bills and acts written by the first session of this Congress,
other than the Judiciary Act of 1789, none of the documents contain the noun
"alien." 396 Only the bills and act establishing the Department of Foreign Af-
fairs used "foreigner," and only once. 397 The First Federal Congress never used
"alien" to refer to individuals located extraterritorially.

When the second session of the First Federal Congress finally did use
"alien" in an act, it referred to foreign-born individuals residing here. "An act to
establish an uniform Rule of Naturalization," enacted March 26, 1790, began:
"Be it enacted ... That any Alien being a free white person, who shall have re-
sided within the limits and under the jurisdiction of the United States for the

not a foreigner, but an "alien." Id. The relevant parties were U.S. citizens who allegedly became
French subjects, but remained in the United States. Id.

395. DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS OF THE UNITED STATES OF

AMERICA (Charlene Bickford, ed. 2002), available at http://adh.sc.edu (last visited July 20, 2007).

396. See, e.g., An Act for establishing an executive department, to be denominated the depart-
ment of Foreign Affairs (1789); A Bill to establish an Executive Department, to be denominated the
Department of Foreign Affairs (1789); An Act to establish the Treasury Department, (1789); A Bill
to establish an Executive Department, to be denominated the Treasury Department, (1789); An Act
to establish an executive department, to be denominated The Department of War, (1789); A Bill to
establish an Executive Department to be denominated the Department of War, (1789). 4 DHFFC
689-697 (Charlene Bickford, ed., 1994); 6 DOCUMENTARY HISTORY OF THE FIRST FEDERAL
CONGRESS OF THE UNITED STATES OF AMERICA 1975-1991, 2028-32 (Charlene Bickford ed., 1986).

397. "Be it enacted by the Senate and House of Representatives of the United States of Amer-
ica, in Congress assembled, That there shall be an Executive department, to be denominated the de-
partment of foreign Affairs: and that there shall be a principal Officer therein, to be called the Secre-
tary for the department of foreign Affairs, who shall perform and execute such duties as shall from
time to time be enjoined on, or intrusted [sic] to him by the President of the United States, agreeable
to the Constitution, relative to correspondences, commissions, or instructions to, or with public Min-
isters or Consuls from the United States, or to negociations [sic] with public Ministers from foreign
States or princes, or to Memorials or other applications from foreign public Ministers, or otherfor-
eigners, or to such other Matters respecting foreign Affairs, as the President of the United States
shall assign to the said department." An Act for establishing an executive department, to be de-
nominated the department of Foreign Affairs, (1789). See generally, House and Senate Journals;
The Notes of William Samuel Johnson, (14 July 1789); The Notes of William Paterson, (14 July
1789); The Notes of William Paterson, (15-16 July 1789); The Notes of John Adams, 15 July 1789;
The Notes of John Adams, (15 or 16 July 1789); The Notes of John Adams, 16 July 1789; The Notes
of Paine Wingate, (July 16, 1789); see also http://www.gwu.edu/-ffcp/mep/ffc-toc.html (Last visited
July 28, 2007) (House and senate journals and private notes that do not helpfully discuss the term
"alien.").
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term of two years, may be admitted to become a citizen." Here, the foreign-born
individuals referred to as "alien" resided in the United States. This act did not
use the word "foreigner." 39 8

F. Notes on the Federal Convention of 1787

The various notes of the Federal Convention of 1787 exclusively used
the broad term "foreigner" in debating foreign affairs, diversity and Supreme
Court jurisdiction, etc., 399 and even in debates related to naturalization. 40 0

The sole use of "alien" occurred in Madison's notes on August 9, 1787. A
motion was made to change the citizenship requirement for Senators from 4 to
fourteen years. Oliver Ellsworth opposed this motion because it could discour-
age, he said, "meritorious aliens" from "emigrating" to the United States. 40 1

Again, there is the possibility that the terms were used interchangeably at times.
Like Candidus's uses in The Anti-Federalist Papers, Madison's/Ellsworth's use

of "alien" here is ambiguous, and therefore not helpful in determining a differ-
ence between the terms.

What is helpful is the fact that the debaters (and/or the note-takers) at the
1787 Federal Convention, along with Jefferson and the writers of The Federalist

and Anti-Federalist Papers, primarily used the noun "foreigner" when discuss-
ing, for example, diversity jurisdiction.40 2 This wide, exclusive use shows that

398. Note that An Act Imposing Duties on Tonnage, enacted during the first session on July 20,
1789 (but later repealed) used the phrase "subjects of foreign powers."

399. Notes of Rufus King in the Federal Convention of 1787, (June 8, 9, August 8, 1787) avail-
able online at http://www.yale.edu/lawweb/avalon/const/king.htm; THE DEBATES IN THE FEDERAL
CONVENTION OF 1787, WHICH FRAMED THE CONSTITUTION OF THE UNITED STATES OF AMERICA,

REPORTED BY JAMES MADISON, A DELEGATE FROM THE STATE OF VIRGINIA, (May 29, June 5, 15,

July 14, August 8, 9, 10, 13, 16, 25, 1787) (Gaillard Hund & James Brown Scott, eds., 1920); Notes

of Alexander Hamilton in the Federal Convention of 1787, http://www.yale.edu/lawweb/avalon/
const/const05.htm; Notes of Major William Pierce (Georgia) in the Federal Convention of 1787,
http://www.yale.edu/lawweb/avalon/const/pierce.htm; Notes of William Paterson in the Federal

Convention of 1787, (May 29, 1787) http://www.yale.edu/lawweb/avalon/const/patterson.htm; Notes

of the Secret Debates of the Federal Convention of 1787, Taken by the Late Hon Robert Yates, Chief
Justice of the State of New York, and One of the Delegates from That State to the Said Convention,
(June 13, 29, 1787) http://www.yale.edu/lawweb/avalon/const/yates.htm; Papers of Dr. James
McHenry on the Federal Convention of1787, (August 9, 1787) http://www.yale.edu/lawweb/avalon/
const/mchenry.htm. See also THE RECORDS OF THE FEDERAL CONVENTION OF 1787 (Max Farrand,

ed.), http://memory.loc.gov/ammem/amlaw/lwfr.html.

400. See, e.g., Notes of Rufus King in the Federal Convention of 1787, (August 8, 1787); THE
DEBATES IN THE FEDERAL CONVENTION OF 1787, WHICH FRAMED THE CONSTITUTION OF THE

UNITED STATES OF AMERICA, REPORTED BY JAMES MADISON, A DELEGATE FROM THE STATE OF

VIRGINIA, (August 8, 1787), supra note 406.

401. Of course, it is unclear whether Ellsworth said "alien" or if Madison simply wrote "alien"

in his notes.

402. Yates noted that "[Edmund ] Randolph observed the difficulty in establishing the powers
of the judiciary-the object however at present is to establish this principle, to wit, the security offor-
eigners where treaties are in their favor, and to preserve the harmony of States and that of the citi-

zens thereof. This being once established, it will be the business of a sub-committee to detail it; and
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the relevant writers and debaters thought about this subject in terms of "foreign-
ers," not "aliens," and therefore it makes sense that Ellsworth would later draft
the relevant sections of the original judiciary bill using the broad term "for-
reigner."

G. State Ratification Debates of the Federal Constitution

What does not make sense is why the House would change "foreigner" to
"alien" before enacting the Judiciary Act of 1789. Again, one argument might
be that the terms simply have the same meaning, and it was a stylistic decision.
But considering the definitions and uses detailed up to this point (and the rare
use of "alien" by the very people who enacted the bill) this is not likely. What is
more likely is that the change was a compromise, as Madison suggested, that
"removed the principal objections to [the judiciary bill]"'4 03 and allowed the Ju-
diciary Act of 1789 to pass.

On September 17, 1787, the Continental Congress accepted the recommen-
dation of the Constitutional Convention and agreed to distribute the proposed
Constitution to the states. Eeach state then elected delegates to a state conven-
tion to approve or disapprove the new Constitution. The Constitution would
take effect upon ratification by the conventions of nine of the thirteen states.

Like the debates during the Federal Convention, the ratification debates
widely and exclusively used "foreigner" and related terms to refer to foreign-
born individuals. The noun "alien" on its own does not appear in any of the
State ratification debates.40 4 In the debates and the voluminous collections of
supplementary materials collected for the twenty plus volumes of The Documen-
tary History of the Ratification of the Constitution, writers and debaters used
various terms other than "alien" numerous times: for example, "foreigner," 40 5

therefore moved to obliterate such parts of the resolve so as only to establish the principle, to wit,
that the jurisdiction of the national judiciary shall extend to all cases of national revenue, impeach-
ment of national officers, and questions which involve the national peace or harmony." Notes of the
Secret Debates of the Federal Convention of 1787, Taken by the Late Hon Robert Yates, Chief Jus-
tice of the State of New York, and One of the Delegates from That State to the Said Convention,
(June 13, 1787) http://www.yale.edu/lawweb/avalon/const/yates.htm. (emphases added). Although
"torts" are not mentioned here, the connection between "foreigners," "treaties" and "national peace"
could relate to the ATS.

403. THE DAILY ADVERTISER, 18 September 1789, in 11 DHFFC 1479, supra note 16.

404. Although, in the Virginia debates Madison did observe that "an alien enemy cannot bring
suit at all" regarding diversity jurisdiction. 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION
OF THE CONSTITUTION 1414 (John P. Kaminski & Gaspar Saladino, et al. eds., 1993).

405. See, e.g., the ratification debates for Massachusetts, Connecticut, New Hampshire, New
York, Pennsylvania, Maryland, Virginia, North Carolina, and South Carolina
http://constitution.org/elliot.htm (in legislature and in convention); 2 THE DOCUMENTARY HISTORY
OF THE RATIFICATION OF THE CONSTITUTION 436, 519 (Merrill Jensen ed., 1978); 3 THE
DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 400 (Merrill Jensen ed.,
1978); 8 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 230, 418,431,
432, 512 (John P. Kaminski & Gaspar Saladino, et al. eds., 1993); 9 THE DOCUMENTARY HISTORY
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"foreign citizen or subject," 406 "foreign citizen and subject,"'407 "foreign sub-
ject and citizen," 40 8 "emigrant,", 40 9 "subject of a foreign power," 4 10 "citizen or
subject of foreign states," 4 11 "subject of foreign powers," 4 12 "citizens of foreign
states," 4 13 "foreign states, citizens or subjects,"4 14 "stranger,, 4 15 etc.

The state ratification debaters discussing naturalization, foreign affairs, di-
versity jurisdiction, etc., articulated their thoughts regarding foreign-born indi-
viduals by using "foreigner" and variations of that term (that is, "foreign citizen
or subject," 'foreign citizen and subject," 'foreign subject and citizen," "subject
of a foreign power," "citizen or subject of foreign states," "subject of foreign
powers," "citizens of foreign states," 'foreign states, citizens or subjects"); 4 16

never "alien."
Without the use of "alien" throughout the ratification debates, a differentia-

tion between the two terms is impossible, but this situation further demonstrates
the fact that "foreigner" was the pervasive way the men who would eventually

OF THE RATIFICATION OF THE CONSTITUTION passim (John P. Kaminski & Gaspar Saladino, et al.
eds., 1993); 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION passim,
supra note 404.

406. See, e.g., 3 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,

supra note 405, at 242; 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE

CONSTITUTION, supra note 404, at 1406, 1457.

407. See, e.g., 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,
supra note 404, at 1438; 2 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE
CONSTITUTION, supra note 405, at 519.

408. See, e.g., 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,

supra note 404, at 1422.

409. See, e.g., 9 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,

supra note 405, at 809; 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE

CONSTITUTION, supra note 404, at 1190. Emigrant is generally defined as a person who emigrates
from his or her native country.

410. See, e.g., 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,

supra note 404, at 1414; 3 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE

CONSTITUTION, supra note 405, at 488.

411. See, e.g., 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,

supra note 404, at 1447.

412. See, e.g., 9 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,
supra note 405, at 872.

413. See, e.g., 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,

supra note 404, at 1447; 2 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE

CONSTITUTION, supra note 405, at 625.

414. See, e.g., 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,

supra note 404, at 1399.
415. See, e.g., 9 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION,

supra note 405, at 766; 3 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE
CONSTITUTION, supra note 405, at 256.

416. Other common monikers for "foreigners" in general included: "foreign adventurers," 'for-
eign nations," 'foreign powers," "foreign states," 'foreign invader," "foreign enemies," "foreign
countries," and "allies." See generally 8-10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF
THE CONSTITUTION, supra notes 404-06.
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design and enact the Judiciary Act of 1789 thought about the topic. Why did
they change "foreigner" to a word they rarely, if ever, used?

Many of the uses of "foreigner" and its variations listed above occur in de-
bates initiated by anti-federalists regarding diversity jurisdiction and the poten-
tial for unfair treatment of United States citizens. Recall the House discussions
(detailed in Part I) initiated by Representative Livermore regarding section 3 of
the judiciary bill: He and Representative Stone argued that "foreigners" would
have an unfair advantage over citizens because, inter alia, of the speed foreign
plaintiffs would collect from defendants in Federal Court. 4 17 This was a perva-
sive and well-articulated fear expressed during the state ratification debates.
The best examples occur in Virginia's debates. On June 21, 1788, William
Grayson complained that:

Citizens or subjects of foreign States may sue citizens of the different States in
the Federal Courts. It is extremely impolitic to place foreigners in a better situa-
tion than our own citizens. This was never the policy of other nations. It was the
policy in England, to put foreigners on a secure footing.4 18

Grayson vehemently continued:
Our own state merchants would be ruined by it, because they cannot recover
debts so soon in the state courts as foreign merchants can recover of them in the
federal courts. The consequence would be inevitable ruin to commerce. It will
induce foreigners to decline becoming citizens. There is no reciprocity in it.419

Similarly, a widely published letter appeared less than a year earlier:
There is the most strange desire to give foreigners the advantage in legal pursuits
over our fellow citizens [ .... .1 Is there a nation in the world in which an
American has such a superiority over the natives? Is it not always held, that the
utmost a foreigner can expect, is to be upon par with the natives? What foreigner
will desire to become a citizen, when by so doing he will lose that extraordinary
pre-eminence? One would think it was calculated to make our country swarm
with foreigners, instead of emigrants. 420

Besides distinguishing between a "foreigner" and an "emigrant," which is
very similar-if not the same-as distinguishing between a "foreigner" and
"alien," this writer articulated the fears expressed by countless others during
Virginia's ratification debates: for example, "nor will any foreign nation upon
earth grant a similar privilege to our citizens over theirs"; 421 "strangers are not

417. 1 ANNALS OF CONG., supra note 16, at 852; GAZETTE OF THE UNITED STATES, September
9, 1789; Stone said: "A citizen can now get his money in three years, with an interest of 5 pr. cent.
But in these courts, foreigners can get their debts in one year, with an interest of 7 or 8 pr. cent.
From the foregoing I conceive, that this system cannot be agreeable to the people." I ANNALS OF
CONG., supra note 16, at 854.

418. 10 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION, supra
note 404, at 1447.

419. Id.
420. VIRGINIA INDEPENDENT CHRONICLE, 14 November 1787, in 8 THE DOCUMENTARY

HISTORY OF THE RATIFICATION OF THE CONSTITUTION, supra note 405, at 157-58.
421. Letter from Richard Henry Lee to Samuel Adams, (April 28, 1788) in 9 THE
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to have privileges in [a] country superior to what [its] own subjects enjoy"; 42 2

"Suits of foreigners against states or citizens thereof [must be] eliminated from
jurisdiction of federal judiciary"; 4 23 "I believe you will find that this degrading
idea of our courts is truly original, and that nothing similar to it, is to be found in
the history of nations";424 "How far it might be proper to authorize the subjects
of foreign powers to carry the citizens of any state into the federal court, and af-
terwards by appeal into the Supreme Court, is of questionable propriety"; 425 "Is
not this disgraceful?[-] Is this the case in any other country?-Are not men
obliged to stand by the laws of the country where the disputes are?-This is an
innovation which is utterly unprecedented and unheard of'; 426 "[this] will ut-
terly annihilate your State Courts"; 427 "ultimately destroy the State Judiciaries,
and... the legislation of the State Governments." 428

The arguments that "foreigners" would not choose to emigrate, that
commerce and the State judiciaries and legislatures would be destroyed, that
United States citizens would basically be treated unfairly (unlike foreign citizens
in and outside their own countries)-all these valid arguments continued during
the House discussions regarding section 3 of the judiciary bill. Considering the
length of those reported debates, the error regarding alienage jurisdiction in sec-
tion 11 of the judiciary bill, the deletion of foreign states as parties, etc., the un-
fortunately unreported House debates regarding sections 9-13 must have been
extensive. Representatives not only wanted to limit interference with interna-
tional matters, 4 29 they wanted to create a fair system for United States citizens.
One way to alleviate this intense anti-federalist pushback would be to narrow the
class of "foreigners."

By limiting, for example, diversity jurisdiction to where an "alien is a
party,"' 430 not where "a foreigner.., is a party,"'4 3 1 this would protect a class of
foreign-born individuals who, like citizens-as repeatedly defined and used in

DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION, supra note 405, at 766.

422. Id.
423. The Society of Western Gentlemen Revise the Constitution, VIRGINIA INDEPENDENT

CHRONICLE, 30 April, 7 May, in 9 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE

CONSTITUTION, supra note 413, at 771.

424. Brutus' answer to Cassius, VIRGINIA INDEPENDENT CHRONICLE,14 May, in 9 THE
DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION, supra note 405, at 802.

425. James Monroe: Some Observations on the Constitution, c. May 25, in 9 THE
DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION, supra note 405, at 872.

426. Virginia Ratification Debates, 19 June, George Mason debating with James Madison, in 10
THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION, supra note 404, at

1406.

427. Id. at 1407.

428. Id.

429. See supra Part III.B.4

430. The Judiciary Act of 1789, § 11.

431. Senate's Printed Draft, § 11.
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the eighteenth century--deserved the sovereign's protection.4 32  Remember,
Ambassadors et al. were covered in other sections of the Judiciary Act of 1789
and the Constitution. And although "alien" would not impose the full force of
the constitutional directive-'foreign ... Citizens or Subjects"--it would bring
diversity jurisdiction in line with, for example, English practices, and put
"emigrants" or "aliens" in a better position than the broad class of "foreigners"
(therefore, inter alia, encouraging emigration and creating a fair system for
citizens), and therefore placate the anti-federalists into approving the judiciary
bill.

Of course, the "alien" designation concerning diversity and Supreme
Court jurisdiction is an illusion, because the Constitution goes farther. The ar-
gument could always be made that "foreign ... Citizens or Subjects" in general
deserved their day in Federal court, because the Constitution-the supreme law
of the land-says so. However, the Constitution is silent regarding the ATS,
and therefore the plain meaning of it must stand on its own. By limiting the
ATS to "aliens," not every injured foreigner throughout the world could bring a
tort claim based on the law of nations, only those deserving protection-
"aliens"-could. This would likely mitigate the intense anti-federalist pushback
described above.

VI.
CONGRESS LIMITED THE ATS TO "ALIENS" ONLY

The myriad definitions, relevant writings, acts, debates and available opin-
ions indicate that the Senate's original draft of the Judiciary Act of 1789 in-
tended to make the ATS available to all persons born outside (and not a citizen
of) the United States (that is, "forreigners"), but Congress narrowed the scope in
the Judiciary Act of 1789 and in later codifications, making the ATS only avail-
able to plaintiffs who are "aliens" (that is, foreign-born residents of the several
States).

433

Shortly after the Judiciary Act of 1789 was enacted, the House delegated to
the Attorney General the task of reporting on the judiciary system and to pro-
pose a plan of revisions. 434 Among the revisions he proposed was to eliminate

432. Blackstone, among others, specified that aliens, not foreigners, "fall under the denomina-
tion of the people" who deserve rights within the realm. I COMMENTARIES, supra note 158, at *351-
84. In England, denizens were above aliens in that they could own land, but below full subjects in
that they could not inherit, or hold office. Id. Thus, while they were technically "subjects" in 1789
in that they owed obedience to the King, their status was unlike (and inferior to) every natural-born
British subject. Id.; see also KETITNER, supra note 162, at 5 (tracing degrees of subjectship under
English law).

433. Note that Ellsworth clearly understood that the U.S. lacked "jurisdiction over transactions
in foreign countries." Casto, supra note 3, at 485-86 n.97 (quoting a letter from Ellsworth to
Jonathan Trumbull).

434. See supra note 182.
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the references to "alien" and adopt the constitutional language of "foreign...
Citizens or Subjects."435 But the references to "alien" the Attorney General in-
dicated to Congress included all uses of that term except the "alien" in the line
that later became known as the ATS. 436 This further indicates that the ATS was
not to be used by all "foreign ... Citizens or Subjects"--like, for example, di-
versity jurisdiction-but only by a certain subset of "foreigners"--"aliens." 437

The 1911 codification of the Judiciary Act finally changed the Judiciary
Act of 1789 to conform to the Constitution. 4 38 For example, the diversity line
in the Act was changed from: The courts shall have original jurisdiction where
"the United States are plaintiffs, or petitioners; or an alien is a party, or the suit
is between a citizen of the State where the suit is brought, and a citizen of an-
other State," to "The district courts shall have original jurisdiction ... [of] all
suits of a civil nature ... [involving] citizens of different States, or ... citizens

of a State and foreign . . . citizens, or subjects."4 39 As the Attorney General
found over a century before, the term "alien" used in this context was inappro-
priate.

440

But Congress did not similarly change the ATS line in 1911: "The district

courts shall have jurisdiction . . . [of] all suits brought by any alien for a tort

only, in violation of the law of nations, or of a treaty of the United States." 44 1

The House changed diversity jurisdiction to clearly include any foreigner-

bringing it in line with the way the state ratification debaters and drafters dis-

cussed and thought about it, and with the Constitution-but kept the ATS line
virtually the same to include only "aliens." Like the change from "foreigner" to
"alien" in the Judiciary Act of 1789, this change was not happenstance. The

current codification, effected in 1948, reflected a similar Congressional in-
tent. 442 The ATS, 28 U.S.C. section 1350, barely changed from its 1911 codifi-

cation: "The district courts shall have original jurisdiction of any civil action by

an alien for a tort only, committed in violation of the law of nations ......

The diversity statute also barely changed in 1911, but more recent, addi-

tional language indicates a further Congressional understanding of "alien":

435. 37 American State Papers Miscellaneous 26, 29.

436. See id. at 21-36.

437. For example, the Attorney General recommended "alien" in the line regarding diversity
jurisdiction changed to track the Constitution-a move that would have cleared up confusion the
Supreme Court eventually had to rectify. Unfortunately, though, the Congress did not address the
problem until the late nineteenth century.

438. Act of Mar. 3, 1911, ch. 231, § 24, 36 Stat. 1093. T17.

439. Id.at l.

440. No Congressional notes or discussions regarding the change from "alien" could be located.

441. § 24, 36 Stat. 1093. 117; see also Rev. State. § 563 (1874) (this late nineteenth century
codification of the ATS states: "The District Court shall have jurisdiction as follows: ... Of all suits
brought by an alien for a tort 'only' in violation of the law of nations, or a treaty of the United
States.").

442. 28 U.S.C. § 1350.
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a) The district courts shall have original jurisdiction of all civil actions.., be-
tween-

(1) citizens of different States;
(2) citizens of a State and citizens or subjects of a foreign state;
(3) citizens of different States and in which citizens or subjects of a foreign
state are additional parties; and

For the purposes of this section.. an alien admitted to the United States for
permanent residence shall be deemed a citizen of the State in which such
alien is domiciled.

44 3

Here, the "alien" clarification indicates that "aliens" are different from
"citizens or subjects of a foreign state"; that is, Congress is not generally classi-
fying an "alien" as a "foreigner" here. The use of "alien" refers only to an indi-
vidual domiciled in the United States.

At the same time as adding this language, the House again retained the use
of "alien" in section 1350, the ATS. This is further evidence that "alien" in the
ATS refers to a foreign-born individual "domiciled" here in the United States-
the same as a "citizen"-in that the "alien" is not an individual residing extrater-
ritorially.

444

One problem with the ATS has always been the question of why would the
First Federal Congress pass-and subsequent Congresses-perpetuate such an
open-ended law that only benefits individuals with utterly no connection to the
United States. 445 The answer is, they did not.

The narrow definition of "alien" today and in 1789 shows that the ATS was
designed to protect foreign-bom individuals who deserve protection due to their
relation to the sovereign as "aliens." 446 The narrower definition would encour-
age "foreigners" to emigrate, or to trade here, so they could be "aliens" and have
standing in regards to torts in violation of the law of nations or treaties of the
United States. 44 7 The narrower definition would make more sense, because the
United States has never claimed to have this type of extraterritorial jurisdiction,
and leaving the ATS open-ended continually invites this improper jurisdiction.
By limiting the ATS to "aliens," who to remain as such must reside, temporarily

443. 28 U.S.C. § 1332.
444. Recall Blackstone: The alien was only "bounden" to the sovereign during the alien's resi-

dence in the sovereign's territory. I COMMENTARIES, supra note 158, at *358. Once the alien
leaves "the king's dominion and protection," Blackstone stopped referring to the "alien" as such,
then used the word "stranger": hence the "stranger transfers himself from the kingdom to another,"
losing his allegiance. Id. That is, once the individual is out of the king's protection, he is no longer
an "alien," but a "stranger" or "foreigner." Id.

445. See, e.g., Roe I v. Bridgestone, 2009 WL 553901 at *14 (S.D. Ind., March 4, 2009) (stat-
ing that "the [ATS] does not mean that the court must open its doors to address the plights of thou-
sands of people who will never come anywhere near the United States or this court. Not all the
world's problems can be fixed in the courts of [the] United States.").

446. See Lee, supra note 5, at 907.
447. Id. at 838, 840.
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or otherwise, in the United States, properly limits the scope of the ATS.448

In fact, when Congress enacted the Torture Victim Protection Act of 1991
("TVPA"), 449 it "expressly ratified" the Second Circuit's ATS holding in Filar-
tiga v. Pena-Irala, where the plaintiffs were foreign-born residents of the United
States.4 50 In doing so, Congress also intended to strengthen the ATS by making
it available to U.S. citizens as well as aliens. 45 1 In discussing this, the TVPA
drafters explicitly stated that the new act will protect U.S. citizens and-like the
ATS-it will protect aliens "living in this country. "452 This statement came
very early in the TVPA discussions, but on January 3, 1991, as the act was about
to be enacted, co-sponsor Senator Arlen Specter told Congress and the Presi-
dent: "This [TVPA] would extend protection to U.S. Citizens while retaining the
[ATS's] protection of aliens."453 Following Senator Specter, co-sponsor Sena-
tor Edward Kennedy made Congress's understanding of the ATS's protection of
aliens clear: "This [TVPA] is a modest step. There are reasonable limits to what
we can achieve, in part because our laws require that both the [plaintiff] and the
[defendant] must be present in the United States for the matter to be consid-
ered. ,454 Thus, Congress's interpretation of the ATS, as used effectively for
the first time in Filartiga, was that the plaintiff must be an "alien"; must reside
in the United States.

VII.
CONCLUSION

Because of the narrower definition of "alien" understood in the eighteenth
century, and if for the purposes of the TVPA, 28 U.S.C. § 1332, and 8 U.S.C.S.
§§ 1101(a)(3) and (15) an "alien" is considered by Congress a resident of the
United States, it follows that an "alien" in the ATS is also considered as such.
Consequently, individuals who deserve protection by the sovereign are pro-
tected, emigration, international trade and even tourism are encouraged, citizens
are not treated unequally, the State courts and legislatures are preserved, as is
the separation of powers, and extraterritorial jurisdiction is not breached. 4 55

448. See id. at 838-39 for a similar conclusion for reasons based on the "Safe-Conduct theory."

449. 28 U.S.C. § 1350, n.2.

450. 630 F.2d 876 (1980); See Wiwa v. Royal Dutch Petroleum Co., 226 F.2d 88, 104 (2d Cir.
2000).

451. Hearing and Markup re: 100 HR 1417, Committee on Foreign Affairs, March 23, Apr. 20,
and June 7, 1988 at 1.

452. Id.
453. 137 CONG. REc. S1378.

454. Id. (emphasis added).
455. Recall that Blackstone points out that certain "foreigners," who would today be referred to

as "aliens," were "intitled [sic] to safe-conduct and security throughout the kingdom" only. 4
COMMENTARIES, supra note 160, at *70 (emphasis added).
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Second Wives' Club: Mapping the Impact of
Polygamy in U.S. Immigration Law

Claire A. Smearman*

I.
INTRODUCTION

Polygamy played a role in the development of United States immigration
law from its very inception. Concerns about the polygamous marriage practices
of Chinese immigrants flooding into California in the mid-nineteenth century
fueled the passage of early anti-immigrant statutes, with predictions that the
immoral Chinese, with their tradition of multiple wives and concubines, would
pollute the sanctity of the American family. 1 At the same time, outrage over the
practice of polygamy by Mormon settlers in the Western territories sparked a
national debate about the importance of monogamy and Christian marriage to
democracy and resulted in the passage of a series of federal statutes outlawing
polygamy.2 In 1891, when Congress enacted the first comprehensive federal

* Visiting Associate Professor of Law and Director, Immigrant Rights Clinic, University of

Baltimore School of Law. I would like to thank my colleagues Rachel Settlage, Lory Rosenberg,
Patricia Chiriboga-Roby and Maureen Sweeney for their keen insights, and Nasim Deylami, Faith
Laarkamp and Joseph Levitan for their excellent research assistance.

1. See NANCY COTT, PUBLIC Vows: A HISTORY OF MARRIAGE AND THE NATION 135-39
(2000). See generally Kerry Abrams, Polygamy, Prostitution and the Federalization of Immigration
Law, 105 COLUM. L. REv. 641 (2005); Leti Volpp, Divesting Citizenship: On Asian American
History and the Loss of Citizenship Through Marriage, 53 UCLA L. REv. 405 (2005).

2. See, e.g,, Edmunds-Tucker Act of 1887, ch. 397, §§ 13, 16, 17, 24 Stat. 635, 637-40
(repealed 1978) (dissolving Mormon Church and escheating property to United States); Edmunds
Act of 1882, ch. 47, 22 Stat. 30 (repealed 1983) (creating crime of cohabitation in Utah territories
and disqualifying practicing polygamists from holding office); Poland Act, ch. 469, 18 Stat. 253
(1874) (stripping Utah courts of jurisdiction and making polygamy convictions appealable to
Supreme Court); Act of July 1, 1862 (Morrill Act), ch. 126, 12 Stat. 501 (repealed 1910) (applying

crime of bigamy to practicing polygamists in U.S. territories). See generally Shayna Sigman,
Everything Lawyers Know about Polygamy is Wrong, 16 CORNELL J. L. & PUB. POL'Y 101, 108-34
(2006); Maura Strassberg, The Crime of Polygamy, 12 TEMP. POL. & CIv. RTS. L. REv. 353, 353-63

1
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immigration statute, it included polygamists among the categories of persons
who would not be admitted to the United States. 3

In recent years, immigration law and polygamy have been the subject of
much attention once again. 4 Yet there has been little discussion in legal
scholarship about the impact of polygamy within modem immigration law, even
though polygamy has been a bar to admission to the United States since the
Immigration Act of 1891. Polygamy as a ground of inadmissibility casts a long
shadow throughout the Immigration and Nationality Act of 1952 (JNA), 5 the
foundation of present immigration law. Currently codified at INA §
212(a)(10)(A), 6 the polygamy ground of inadmissibility (the polygamy bar) is
incorporated into numerous provisions of the INA, ranging from adjustment of
status (the process for obtaining a green card) 7 to deportation 8 and
naturalization. 9 The INA does not recognize a polygamous marriage as a valid
marriage for immigration purposes, 10 includes polygamy as a statutory bar to a
finding of good moral character,11 and lists bigamy, the criminal law under

(2003).

3. Law of March 3, 1891 (Immigration Act of 1891), ch. 551, § 1, 26 Stat. 1084. Previous
Congressional action on immigration was either limited to a particular concern, see, e.g., Act of Feb
19, 1862 (Coolie Trade Prohibition Act), ch. 27, § 4, 12 Stat. 340, 341 (repealed 1974) (prohibiting
Americans from participating in the transport of Chinese slaves), or piecemeal, see, e.g., Act of Mar.
3, 1875 (Act of 1875), ch. 141, 18 Stat. 477 (repealed 1974) (excluding prostitutes and alien
convicts).

4. The failure of Congress to pass comprehensive immigration reform in the summer of 2007
ensures that the immigration debate will continue. See 153 CONG. REc. S8673-74 (daily ed. June 28,
2007). Polygamy is also in the news as a result of the high-profile prosecutions of fundamentalist
Mormon religious leaders such as Rodney Holm, see, e.g., State v. Holm, 137 P.3d 726, 730 (2006),
cert. denied, 127 S. Ct. 1371 (2007) (defendant convicted of one count of bigamy and two counts of
unlawful sexual conduct with a sixteen-year-old resulting from his arranged polygamous marriage),
and the raid by Texas authorities at the Yearning for Zion Ranch of the Fundamentalist Church of
Jesus Christ of the Latter Day Saints in 2008, which resulted in the removal of up to 468 children
from their parents. See Ralph Blumenthal, Court Says Texas Illegally Seized Children, N.Y. TIMES,

May 28, 2008, available at http://www.nytimes.com/2008/05/23/us /23raid.html (describing
outcome of raid on Texas ranch) (last visited Apr. 5, 2009). In July 2008, responding to the Texas
raid, Congress held hearings on the crimes associated with polygamy, focusing on the need for a
coordinated state and federal response to the problem. 154 CONG. REc., D943 (daily ed. July 24,
2008), available at http://www.gpoaccess.gov/crecord/08dd.html (last visited Apr. 5, 2009).

5. Immigration and Nationality Act of 1952 (INA), ch. 477, 66 Stat. 163 (codified as
amended in scattered sections of 8 U.S.C.).

6. INA § 212(a)(10) (current version at 8 U.S.C. § 1 182(a)(l0)(A) (2008)).
7. INA § 245 (current version at 8 U.S.C. § 1255 (2008)). Adjustment of status is the process

through which a person with an immigrant visa applies for lawful permanent resident status while
they are physically present within the United States. Id.; see 8 C.F.R. §§ 245.1(a), 1245.1(a) (2008).
The document providing proof of lawful permanent resident status is officially known as an I-
55 1(Alien Registration Receipt Card or Permanent Resident Card) and was once green. See USCIS
Website, http://www.uscis.gov/greencard (last visited Apr. 5, 2009).

8. [NA § 237 (current version at 8 U.S.C. § 1227 (2008)).

9. INA § 318 (current version at 8 U.S.C. § 1429 (2008)).
10. See discussion infra Part III.C.I.
11. See discussion infra Part III.D.
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which polygamy is typically prosecuted, a crime of moral turpitude. 12 The INA
has been amended numerous times since its enactment in 1956,13 and as a
result, the sections concerning polygamy are scattered throughout its byzantine
structure. Until now, no one has mapped the polygamy provisions within the
INA to determine the full extent of the impact of polygamy within immigration
law.

Mapping the polygamy provisions in the INA is more than an
intellectual exercise. Polygamy is practiced legally in countries around the
world, sometimes under the religious law governing an entire nation, 14 and
more often within the framework of a pluralistic legal system 15 that applies
different religious or customary laws to different segments of the population. 16

12. See discussion infra Part IliE.
13. See, e.g., Immigration and Nationality Act Amendments of 1965, Pub. L. No. 89-236, 79

Stat. 911; Immigration and Nationality Act Amendments of 1976, Pub. L. No. 94-571, 90 Stat. 2703
(amending scattered sections of 8 U.S.C.); Immigration Reform and Control Act (IRCA), Pub. L. 99-
603, 100 Stat. 3359 (1986); Immigration Marriage Fraud Amendments (IMFA), Pub. L. 99-639, 100
Stat. 3537 (1986); Immigration Act of 1990, Pub. L. 101-649, 104 Stat. 4978; Violent Crime Control
and Law Enforcement Act of 1994, Pub. L. No. 103-322, tit. IV, 108 Stat. 1796; Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA), Pub. L. 104-132, 110 Stat. 1214; Illegal Immigration
Reform and Immigrant Responsibility Act of 1996 (IIRAIRA), Pub. L. No. 104-208, 110 Stat. 3009-
546; Nicaraguan Adjustment and Central American Relief Act (NACARA), Pub. L. 105-100, 111
Stat. 2160 (1997); Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No. 106-386,
§§ 1501-13, 114 Stat. 1464; USA PATRIOT Act, Pub. L. 107-56, 115 Stat. 272 (2001); Enhanced
Border Security and Visa Entry Act, Pub. L. 107-173, 116 Stat. 543 (2002); Homeland Security Act,
Pub. L. 107-296, 116 Stat. 2135 (2002); REAL ID Act, Pub. L. 109-13, Div. B, 119 Stat. 231
(2005); Violence Against Women and Department of Justice Reauthorization Act of 2005, Pub. L.
No. 109-162, 119 Stat. 2960 (2006).

14. Countries that impose the law of one religion upon all are atypical, but do exist. For
example, in Saudi Arabia, all law is based on the Koran, Islam is the state religion, and all citizens
must be Muslims; practice of non-Muslim religions in public is prohibited. See U.S. Department of
State, 2004 Report on International Religious Freedom, Saudi Arabia (Sept. 15, 2004) [hereinafter
International Religious Freedom Report], available at http://www.state.gov/g/drl/rls/irf/2004/35507
.htm (last visited Apr. 5, 2009).

15. Legal anthropology defines "legal pluralism" as a system of differing legal orders, which
coexist in the same political realm but are conceived of as separate entities. See Gunther Teubner,
Rethinking Legal Pluralism, 13 CARDozo L. REVIEW 1443, 1444 (1992). Scholars have identified
two basic models which are not mutually exclusive and operate in various combinations. The first
relies on the constitution to define the parameters of the religious or customary law; the second uses
the court structure to determine where and by whom personal status law will be applied. See
Christina Jones-Pauly & Neamat Nojumi, Balancing Relations between Society and State: Legal
Steps Toward National Reconciliation and Reconstruction of Afghanistan, 52 AM. J. COMP. L. 825,
852-53 (2004).

16. Akua Kuenyehia, Women, Marriage and Intestate Succession in the Context of Legal
Pluralism in Africa, 40 U.C. DAVIS L. REV. 385, 387 (2006). Under the term "personal status laws,"
these religious and customary law systems are applied in accordance with an individual's religious
or tribal affiliation and govern matters of marriage, divorce, child custody, property rights, and
inheritance. See Adrien Katherine Wing, Polygamy from Southern Africa to Black Britannia to
Black America: Global Critical Race Feminism as Legal Reform for the Twenty-First Century, II J.
CONTEMP. LEGAL ISSUES 811, 844 (2001); Hallie Ludson, Relational Rights Masquerading as
Individual Rights, 15 DUKE J. GENDER L. & POL'Y 195, 208 (2008); Ann Laquer Estin, Embracing
Traditionalism: Pluralism in American Family Law, 63 MD. L. REv. 540, 548-50 (2004). For
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Each year, hundreds of thousands of immigrants 17 enter the United States from
countries in which polygamy is legal. According to the Department of
Homeland Security (DHS), in 2007 alone, close to half a million immigrants
obtained lawful permanent resident status1 8 from countries in which polygamy
is practiced in Africa, Asia, and the Middle East. 19

In 2007, the largest number of immigrants from Africa who obtained
permanent resident status came from Nigeria and Ethiopia, followed by Egypt,
Ghana, Kenya, and Somalia. 20  Polygamy is practiced in all of these
countries. 2 1 Likewise, large numbers of immigrants from Middle Eastern and

example, Israel provides different religious communities with autonomous courts exercising
jurisdiction over marriage and divorce. AYELET SCHACHAR, MULTICULTURAL JURISDICTIONS 80
(2001). In South Africa, marriage is governed by the customary law of each African ethnic group, as
well as the civil statutory law. Wing, supra, at 851.

17. The INA defines an immigrant narrowly as a noncitizen authorized to take up permanent
residence in the United States. Immigration and Nationality Act of 1952 (INA), ch. 477, § 245(a),
66 Stat. 163, 217 (current version at 8 U.S.C. § 1255(a) (2008)). According to the U.S. Citizenship
and Immigration Service definition, however, the term immigrant is broad enough to include lawful
permanent residents and undocumented foreign nationals. U.S. CITIZENSHIP AND IMMIGRATION
SERVICES, GLOSSARY, http://www.uscis.gov/files/article/8%20Glossary.pdf (last visited Apr. 5,
2009).

18. Lawful permanent resident status, obtained through the process known as adjustment of
status, allows a non-citizen to live and work in the United States indefinitely, provided they do not
commit certain crimes or other acts that would render them deportable under Section 237 of the
INA. INA §101(a)(20), 8 U.S.C. § 1 l01(a)(20) (2008); see also 8 CFR § 274a.12(c)(9) (2008). A
lawful permanent resident (hereinafter permanent resident) may apply for citizenship after five
years. INA § 316(a) (current version at 8 U.S.C. § 1427(a) (2008)).

19. Permanent residents from Asia and Africa totaled 478,219 in 2007. U.S. DEP'T OF
HOMELAND SECURITY, U.S. LEGAL PERMANENT RESIDENTS: 2007, 1, 4 (2008), available at
http://www.dhs.gov/xlibrary/assets/statistics/publications/LPR-FR-2007.pdf [hereinafter DHS An-
nual Flow Report].

20. According to DHS, the number of permanent residents from these countries totaled 55,392
in 2007. See Dep't of Homeland Security, YEARBOOK OF IMMIGRATION STATISTICS: 2007, tbl. 7,
available at http://www.dhs.gov/ximgtn/statistics/publications/LPR07.shtm (last visited Apr. 5,
2009) [hereinafter DHS Yearbook of Statistics]. They broke down as follows: Ethiopia - 12,786;
Nigeria - 12,448; Egypt - 9,267; Ghana - 7,610; Kenya - 7,030; Somalia - 6,251. Id.

2 1. For example, in Nigeria, marriages are recognized under customary law, Islamic law, and
civil law; polygamy is legal under both customary and Islamic law. See generally CENTER FOR
REPRODUCTIVE RIGHTS, WOMEN OF THE WORLD: LAWS AND POLICIES AFFECTING THEIR
REPRODUCTIVE LIVES - ANGLOPHONE AFRICA: NIGERIA 83 (2003), available at
http://reproductiverights.org/sites/crr.civicactions.net/files/documents/WOWAAO5.pdf (discussing
polygamy under Islamic law in Nigeria). In Egypt, where a man may take up to four wives under
the Egyptian Code, Law No. 100 of 1985, a recent government study indicates that within the third
year of marriage, twenty-five percent of Egyptian husbands take a second wife. See Dawoud S. El
Alami, Law No. 100 of 1985, Amending Provisions of Egypt's Personal Status Laws, I ISLAMIC L. &
SOC'Y 116 (1994); Leila Reem, Polygamous Duplicity, AL-AHtRAM WEEKLY ONLINE, Feb. 26, 2004,
available at http://weekly.ahram.org.eg/2004/679/lil.htm (describing recent government study and
efforts by Egyptian husbands to circumvent the law requiring notice to existing wives before
entering into polygamous marriage). In contrast, in Ethiopia, polygamy has been abolished under
the civil code, Civ. Code of Ethiopia, bk. 2, tit. 3, art. 585 (1960), although a recent Ethiopian
Demographic Health Survey found that sixteen percent of Ethiopian women were in polygamous
marriages. See Wuleta Betamariam, Gender and HIVIAIDS in Ethiopia, available at
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Asian countries where polygamy is legal also obtained permanent resident status
in 2007.22 These included immigrants from Iran, Iraq, Afghanistan, Jordan,
Yemen, Kuwait, and Saudi Arabia, 23 as well as immigrants from Malaysia and
Indonesia, where Muslims are permitted to practice polygamy under the
personal status laws.24  Furthermore, in January 2008, the United States
Department of State (the State Department) announced the creation of a new
special immigrant visa for Iraqi nationals who worked for or were contractors of
the United States government. 2 5 As a result, an additional 25,000 Iraqis,
together with their spouses and children, will be permitted to enter the United
States over the next five years. 2 6 It is likely that some of these families will be
polygamous.27

http://www.newa.info/BackgroundDoc.htm (last visited Apr. 5, 2009).

22. In 2007, permanent residents from these countries totaled 30,344. DHS Yearbook of
Statistics, supra note 20.

23. The numbers were as follows: Iran - 10,460; Iraq - 3,765; Afghanistan - 1,753; Jordan -
3,971; Yemen -2,396; Kuwait - 1,017; and Saudi Arabia - 1,171. Id. Statistics on polygamous
marriage in the Arab states are "hard to come by and even harder to verify, although the highest rates
appear to be in the Gulf states." LYNN WELCHMAN, WOMEN AND MUSLIM FAMILY LAW IN ARAB

STATES: A COMPARATIVE OVERVIEW OF TEXTUAL DEVELOPMENT AND ADVOCACY 77 (2007).

However, in each of these countries a man is entitled to take up to four wives under Islamic law. See
ABDULLAH YUSUF ALl, THE MEANING OF THE HOLY QUR'AN 4:3 (11 th ed. 2004). In Iran, a man
must establish that he is capable of supporting an additional wife. Susan Tiefenben, The Semiotics of
Women's Human Rights in Iran, 23 CONN. J. INT'L L. 1, 63 (2007). Likewise, in Iraq, a man must
obtain permission of the court and establish that he is capable of supporting an additional wife and
that all wives will be treated equally. Dan E. Stigall, Iraqi Civil Law: Its Sources, Substance and
Sundering, 16 J. TRANSNAT'L L. & POL'Y 1, 51 (2006). The same is true in Afghanistan. Nusrat
Choudhury, Constrained Spaces for Islamic Feminism: Women 's Rights and the 2004 Constitution
of Afghanistan, 19 YALE J.L. & FEMINISM 155, 188 (2007).

24. See Emory University School of Law, Law and Religion Program, Global Study of Islamic
Family Law, http://www.law.emory.edu/ifl/index2.html (last visited Apr. 5, 2009) [hereinafter
Islamic Family Law]. In Indonesia, polygamy is on the increase among Muslims. See Suzanne
Brenner, Democracy, Polygamy, and Women in Post-Reformasi Indonesia, 50 SOCIAL ANALYSIS 1,
164 (2006) (describing a recent public campaign to promote polygamy, which included a "Polygamy
Awards" ceremony, and a popular restaurateur naming dishes such things as "Polygamy Stir-Fry").
In Malaysia, a study was commissioned in 2006 to determine the effects of polygamy on Muslim
families. See Sean Yoong, Malaysia: Polygamy Survey Commissioned, ASSOCIATED PRESS, Dec.
28, 2006, available at http://proggiemuslima.wordpress.com/2006/12/28/malaysia-polygamy-survey
-commissioned (last visited Apr. 5, 2009). At the time this article went to press, the results of the
study had not been published.

25. See Press Release, USCIS, USCIS Announces New Special Immigrant Visa for Certain
Iraqi Nationals Who Worked for the U.S. Government (July 9, 2008), available at
http://www.uscis.gov/files/article/SIVIraq_9JulO8.pdf [hereinafter USCIS Announcement].

26. Id. The Defense Authorization Act of 2008, signed into law in January 2008, creates
5,000 special immigrant visas each year through 2013 for Iraqis who worked for the government for
at least one year. It also provides the applicants and their families with resettlement benefits. To
qualify, the Iraqi nationals must have provided faithful and valuable service and have experienced
ongoing serious threat as a consequence of that employment. Defense Authorization Act for Fiscal
Year 2008, Pub. L. No. 110-181, § 1244, amended by Pub. L. No. 110-242, § 1; see also
http://travel.state.gov/visa/immigrants/info/info_4172.html#l (last visited Apr. 5, 2009).

27. See GIHANE TABET, WOMEN IN PERSONAL STATUS LAWS: IRAQ, JORDAN, LEBANON,

PALESTINE, SYRIA 9 (Valentine Moghadam ed., UNESCO 2005), available at
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In light of the large number of immigrants arriving from countries where
polygamy is legal, bringing with them cultural practices and religious traditions
that support and sometimes even promote polygamy, 28 it is hardly surprising
that polygamy is practiced by immigrant communities in the United States.
These communities range from groups of African immigrants in New York City
to Hmong immigrants from Vietnam living in Minneapolis. 29 The provisions in
the INA applying the polygamy bar will therefore have a significant impact not
only on those persons seeking to come to the United States, but on those
attempting to remain here as well.

It should be noted that polygamous marriage as it is practiced around the
world is almost exclusively the prerogative of men. 30 While "polygamy" is
regularly used to denote the practice of a husband taking more than one wife,
"polygyny" is the more accurate term.3 1  Polyandry, the practice of women
taking more than one husband, is exceedingly rare. 32 Human rights advocates
have argued that polygamy, practiced as polygyny, directly contradicts the

http://portal.unesco.org/shs/en/files/8090/1131366272IWomen inPersonalStatus_Laws.pdf/Wom
en_inPersonal_StatusLaws.pdf (last visited Apr. 5, 2009). See also Organisation of Women's
Freedom in Iraq, Campaign to Stop Polygamy in Kurdistan-lraq,
http://www.ahewar.org/eng/show.art.asp?aid=671 (last visited Apr. 5, 2009).

28. In some African cultures, polygamy is associated with wealth and prestige. See MIRIAM
KOKTVEDGAARD ZEITZEN, POLYGAMY: A CROSS-CULTURAL ANALYSIS 58 (2008).

29. See Nina Bernstein, In Secret, Polygamy Follows Africans to N.Y., N.Y. TIMES, Mar. 23,
2007, available at http://www.nytimes.com/2007/03/23/nyregion/23polygamy.html?scp=l&sq=In+
Secret,+Polygamy+Follows+Africans+to+New+York&st=nyt (last visited Apr. 5, 2009) (inter-
viewing immigrant polygamous families in New York City from Gambia, Guinea, Ghana, Ivory
Coast and Mali); Michael Powell & Nina Bernstein, In Tragedy, Glimpsing Oft-Overlooked
Newcomers' Lives, N.Y. TIMES, Mar. 10, 2007, available at http://www.nytimes.com
/2007/03/10/nyregion/l Omali.html?_= 1 &scp=l &sq=In%2OTragedy,%20Glimpsing%200ft-Over
looked%20Newcomers%92%20Lives&st-cse (last visited Apr. 5, 2009) (describing fire in Bronx
killing five children in polygamous family of Mali immigrants). See also Greg Aamot, Hmong
Americans Grapple with Lingering Effects of Polygamy, ASSOCIATED PRESS, Nov. 22, 2002,
available at http://asianweek.com/2002 1122/news-polygamy.html (last visited Apr. 5, 2009);
Barbara Bradley Hagerty, Some Muslims in U.S. Quietly Engage in Polygamy, NAT'L PUB. RADIO,
May 27, 2008, available at http://www.npr.org/templates/story/story.php?storyld=90857818 (last
visited Apr. 5, 2009) (estimating that 50,000 to 100,000 Muslims in the U.S. live in polygamous
families).

30. Ann Laquer Estin, Embracing Tradition: Pluralism in American Family Law, 63 MD. L.
REv. 540,566 (2004).

31. The term "polygamy" is a gender-neutral term used to describe the taking of more than
one spouse by either a woman or a man. ZEITZEN, supra note 28, at 3. The term "polygyny," which
denotes the practice of a man taking more than one wife, more accurately reflects the reality of the
practice throughout the world. See SUSAN DELLER ROSS, WOMAN'S HUMAN RIGHTS 512 (2008). In
this article, the term "polygamy" is used for consistency with immigration law and is meant to
represent a family structure of one husband and two or more wives. "Polyandry," the practice of a
wife taking more than one husband, is rare, although it is practiced in the mountains of Bhutan. See
Jaime Gher, Polygamy and Same-Sex Marriage-Allies or Adversaries Within The Same-Sex
Marriage Movement, 14 WM. & MARY J. WOMEN & L. 559, 592-94 (2008) (polyandry, while legal
and once common in Bhutan, has become a rare phenomenon in modem Bhutanese society).

32. Sigman,supra note 2, at 161.
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principle of equality because it grants one spouse, the husband, the right to take
multiple wives and then requires the wives to share the resources of the marriage
as a result of the husband's decision. 33 Despite any social and economic
advantages that polygamy may have offered in traditional society, it causes
many social ills under modem conditions, especially in the areas of resource
allocation, ownership of property, and inheritance. 34 Although no international
human rights treaty explicitly prohibits the practice, polygamy is widely viewed
as a serious obstacle to gender equality that should be discouraged and
prohibited. 35

Mapping the polygamy bar in U.S. immigration law reveals that its
application has a different impact on men and women that reflects the gender
inequality inherent within polygamy itself, particularly in family-based
immigration and in the application of the Violence Against Women Act.36 Part
I of this article outlines the historical development of the anti-polygamy
provisions in United States immigration law and the influence of the federal
campaign against Mormon polygamy on these provisions. Part II maps the
operation of the polygamy bar in modem immigration law, examining the
effects of the polygamy bar as a ground of inadmissibility in the INA and
analyzing the impact of polygamous marriage on family-sponsored immigration.
In addition, it evaluates the impact of polygamy as a statutory bar to a finding of
good moral character and the consequences of the fact that polygamy, most
often prosecuted as the crime of bigamy, is a crime of moral turpitude under the
INA. It also considers the effects of polygamous marriage in asylum law.
Finally, Part III assesses the gendered impact of the polygamy bar under the
INA, analyzing the ways in which it affects male and female immigrants
differently. It concludes with a proposal to waive the requirement of proof of a
bona fide marriage and the statutory bar to a finding of good moral character for
battered immigrant women in polygamous marriages who seek relief under the
Violence Against Women Act.

33. Nicholas Bala et al., An International Review of Polygamy: Legal and Policy Implications
for Canada, POLYGAMY IN CANADA: LEGAL AND SOCIAL IMPLICATIONS FOR WOMEN AND

CHILDREN - A COLLECTION OF POLICY RESEARCH REPORTS, Nov. 2005, at 76, 102 (internal citation
omitted), available at http://epe.lac-bac.gc.ca/l 00/200/301/swc-cfc/polygamy-e/pdf/2005 11
_0662420683_e.pdf (last visited Apr. 5, 2009).

34. See Kuenyehia, supra note 16, at 390-91.

35. U.N. Comm. on the Elimination of Discrimination Against Women (CEDAW Committee),
13th Sess., Gen. Recommendation No. 21, 14 (1994).

36. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, tit. IV,
108 Stat. 1796 (codified as amended in scattered sections of Titles 28 and 42 of the U.S. Code),
amended by Pub. L. 106-386, §§ 1501-13, 114 Star. 1464 (2000) and Pub. L. No. 109-162, 119 Stat.
2960 (2006).
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II.
HISTORICAL TREATMENT OF POLYGAMY IN U.S. IMMIGRATION LAW

A. Polygamy and the Development of Immigration Law
in the Nineteenth Century

Prohibitions against polygamy played an important role in the development
of U.S. immigration policy even before the federalization of immigration law in
the late nineteenth century. 3 7 The influx of Chinese immigrants into California
in the 1850s generated concern about the "vast and insuperable differences"
between the Chinese and American societies. 38 The significant differences
between the American system of monogamous marriage and Chinese attitudes
toward sexuality and family structure led to distrust and fear that the Chinese
practices of polygamy and prostitution would gain a foothold in immigrant
communities in the United States. 39  In fact, most Chinese women who
immigrated to California in the nineteenth century were second wives,
concubines in polygamous marriages, 40 or prostitutes. 4 1 Fears about Chinese
polygamy, together with the threat of cheap labor from Chinese "coolies,"
fueled anti-Chinese sentiment in California and resulted in state laws denying
Chinese immigrants citizenship, excluding them from schools and certain
occupations, and levying special taxes against them. 42 Politicians justified this
anti-Chinese legislation by focusing on the "aberrant" practice of polygamy,

37. During the colonial era and the early years of the nation's development, immigration was a
local issue addressed by each colony or state, which sought to bar the entrance of individuals who
posed a potential burden on society, including criminals, the sick, and the poor. Lolita Buckner
Inniss, Dutch Uncle Sam: Immigration Reform and Notions of Family, 36 BRANDEIS J. FAM. L. 177,
183-84 (1998).

38. See COTT, supra note 1, at 135. There was also great concern about the glut of cheap labor
with the arrival of Chinese "coolies." Id.

39. See Abrams, supra note 1, at 642-43. Polygamy was commonly practiced in China, with
first wives holding the highest status in Chinese families, followed by second wives and concubines.
Id. at 653. Since the first wife typically was responsible for the maintenance of the residence and
remained with the husband's family in China, many wives who immigrated to the United States were
second wives. Id. at 656.

40. A concubine was considered a legal wife, although an inferior one, and not a mistress, and
her children were treated as legitimate children. See Matter of Kwan, 13 I. & N. Dec. 302, 303
(B.I.A. 1969) (describing a form of customary law in which the taking of a concubine involved a
formal ceremony and introduction of the concubine into her husband's household).

41. Some historians estimate that approximately fifty percent of Chinese women in San
Francisco in 1870 were prostitutes. See GEORGE ANTHONY PEFFER, IF THEY DON'T BRING THEIR
WOMEN HERE: CHINESE FEMALE IMMIGRATION BEFORE EXCLUSION 11 (1999) (arguing that census
figures exaggerated the number of Chinese prostitutes at seventy percent and that fifty percent was a
more accurate figure). Notably, in Chinese culture, prostitution did not have the same stigma as in
Western cultures, and prostitutes could move into working class society by marrying a laborer. See
Abrams, supra note 1, at 656.

42. Buckner Inniss, supra note 37, at 187. See, e.g., Act of Apr. 26, 1862 (Chinese Police
Tax), ch. 339, 1862 Cal. Stat. 462 (repealed 1939) (taxing each person "of the Mongolian race" and
over the age of eighteen $2.50 per month).
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distinguishing Chinese polygamy from proper monogamous marriage and
comparing polygamy to slavery. 4 3

The rhetorical connection between polygamy and slavery had its origins in
the federal campaign against the Mormon practice of polygamy in the Utah
territories. 44  In the mid-nineteenth century, the Mormon efforts to attain
statehood for Utah sparked an intense political campaign against their practice
of polygamy. 45 According to Joseph Smith, the founder of the Mormon
religion, Mormon men and women must enter into "celestial marriage," the
marriage of one man and multiple wives, in order to attain the "Kingdom of
Heaven." 4 6  In the Utah territories, the Mormons established a theocratic
government and openly practiced "celestial marriage," which outraged
American politicians, who viewed polygamy as a threat to democracy. 47

Rhetoric that equated polygamy with slavery became an integral part of the
national debate on slavery. Members of Congress routinely invoked the horrors
of Mormon polygamy and its similarities to slavery in order to argue against the
admission of the slave states to the Union.4 8 Antislavery politicians compared
the sexual practices of Southern slaveholders to those of the Mormons, arguing
that slaveholders had harem-like privileges over their female slaves 49 and
condemning the "twin relics of barbarism" - polygamy and slavery. 50

43. Abrams, supra note 1, at 690-94. Politicians also characterized Chinese "coolie" labor as
a form of slavery or indentured servitude, even though Chinese laborers were really voluntary
immigrants using a credit-ticket system to pay off the cost of their passage out of the earnings from
their first job. Id. at 651.

44. See COTT, supra note 1, at 73. A number of historical accounts have been written about
the rise of the Mormon religion, known formally as the Church of Jesus Christ of the Latter-day
Saints. See, e.g., LEONARD ARRINGTON & DAVIS BITTON, THE MORMON EXPERIENCE: A HISTORY
OF THE LATTER-DAY SAINTS (University of Illinois Press 2d ed. 1992); SARAH BARRINGER
GORDON, THE MORMON QUESTION: POLYGAMY AND CONSTITUTIONAL CONFLICT IN NINETEENTH-
CENTURY AMERICA (2002); DAVID L. BIGLER, FORGOTTEN KINGDOM: THE MORMON THEOCRACY
IN THE AMERICAN WEST, 1847-1896 (1998); RICHARD VAN WAGONER, MORMON POLYGAMY: A
HISTORY (Signature Books 2d ed. 1992); Gregory Pingree, Rhetorical Holy War: Polygamy,
Homosexuality and the Paradox of Community and Autonomy, 14 AM. U. J. GENDER SOC. POL'Y &
L. 313 (2006).

45. See COTT, supra note 1, at 72-76.

46. See, e.g., Strassberg, supra note 2, at 359-61. Joseph Smith stated that celestial marriage
was "the most holy and important doctrine ever revealed to men on earth," a practice central to the
full restoration of Christ's true church, and a solemn ritual that "sealed" a man to each of his wives
through eternity. See Pingree, supra note 44, at 321-22. According to Smith, Mormon women must
enter celestial marriage or risk an eternity as mere "ministering servants." See Strassberg, supra note
2, at 360.

47. See Cor, supra note 1, at 73.
48. For example, one Congressman described polygamy as "a crying evil ... It is often an

adjunct to political despotism; and invariably begets among the people who practice it the extremes
of brutal blood-thirstiness or timid and mean prevarication." CONG. GLOBE, 36th Cong., 1 Sess.
1514 (1860) (Statement of Rep. McClernand).

49. See CoTT, supra note 1, at 113.

50. GORDON, supra note 44, at 55.
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Simultaneously, opponents of Mormon polygamy urged the federal government
to extinguish the barbaric practice of polygamy, which, they argued, was the
equivalent of female slavery. 5 1 The Republican platform in the presidential
elections of 1856 and 1860 included a pledge to eradicate polygamy as well as
slavery. 52 Although President James Buchanan sent 2500 federal troops to Utah
in 1857 to impose federal order,53 the Mormons continued their practice of
polygamy. Congress responded in 1862 with the Morrill Act for the
Suppression of Polygamy, which made bigamy 54 a federal crime in the Utah
territories, punishable by imprisonment of up to five years, and limited the
ability of the Mormon Church to hold property. 55

During the 1870s and 1880s, anti-polygamy rhetoric took a decidedly racist
turn. Congressmen began referring to Mormon women as "Indian squaws," and
commonly linked Mormon polygamy to "Mohammedan barbarism." 56 In 1878,
when Reynolds v. United States, a case challenging the constitutionality of the
Morrill Act, reached the Supreme Court, 57 the Court adopted similar rhetoric. It
equated the practice of polygamy with despotism 58 and traced the origins of
polygamy to the Chinese, among other non-Caucasian races, stating that
"[p]olygamy has always been odious among the northern and western nations of

51. See Sigman, supra note 2, at 1
52. See COTT, supra note 1, at 659; GORDON, supra note 44, at 62.

53. See Sigman, supra note 2, at 116.
54. Polygamy, illegal throughout the history of Anglo-American law, was most often

prosecuted as the crime of bigamy. English common law considered polygamy and bigamy as
offences against society and punishable by death. See Reynolds v. United States, 98 U.S. 145, 165
(1879). The thirteen original colonies adopted the English bigamy laws, with various modifications.
See generally, Paul Finkelman, The Ten Commandments on the Courthouse Lawn and Elsewhere, 73
FORDHAM L. REV. 1477, 1507 (2005) (noting that all of the American colonies outlawed bigamy).
Adultery and fornication were also criminal acts. COTT, supra note 1, at 28.

55. Morrill Act, ch. 126, §§ 1-3, 12 Star. 501 (1862) (repealed 1910) (limiting the ability of the
Mormon Church to own real estate with a value greater than $50,000). The Morrill Act was
ineffective, however, because Utah judges and jurors, often Mormons themselves, refused to
convict. See VAN WAGONER, supra note 44, at 107-08. The Morrill Act was followed in 1874 by
the Poland Act, which addressed this issue by revoking the jurisdiction of Utah courts in all civil,
criminal, and chancery matters other than divorce; thereafter, federal courts had jurisdiction over
bigamy cases. Poland Act, ch. 469, § 3, 18 Stat. 253 (1874). See Sigman, supra note 2, at 121-22.

56. COTT, supra note 1, at 113. Lawmakers also portrayed polygamy as linked to the Chinese
race; as one senator stated, "[the] yellow race; the Mongol race [were] people to whom polygamy is
as natural as monogamy is to us." Id. (citing Cong. Globe, 39th Cong., 1st Sess. 499 (1866)
(statement of Sen. Cowan).

57. Reynolds v. United States, 98 U.S. 145 (1878). In upholding congressional authority to
prohibit the practice of polygamy, the Supreme Court drew a distinction between the legislative
power over mere religious belief and opinions and the legislative power over religious practices,
finding that laws may regulate religious practices. Id. at 166. A majority of the Supreme Court cited
this limitation on the scope of the free exercise clause with approval in Employment Division v.
Smith, 499 U.S. 872 (1990).

58. Reynolds, 98 U.S. at 166. The Court stated, "[P]olygamy leads to the patriarchal principle,
... which, when applied to large communities, fetters the people in stationary despotism, while that
principle cannot long exist in connection with monogamy." Id.
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Europe, and, until the establishment of the Mormon Church, was almost
exclusively a feature of the life of Asiatic and of African people." 59 In holding
that the Morrill Act did not violate the free exercise clause of the First
Amendment, the Court upheld the authority of Congress to "determine whether
polygamy or monogamy shall be the law of the society under its dominion."60

The Reynolds decision was followed by the Edmunds Act of 1882, which
denied polygamists in the Utah territories the right to vote, hold public office, or
sit on juries, 6 1 and the Edmunds-Tucker Act of 1887, which repealed the
incorporation of the Mormon Church and escheated the property of the Mormon
Church to the federal government. 62 The Edmunds-Tucker Act was the final
blow to the practice of polygamy by members of the Mormon Church. Within a
year of the Supreme Court's decision in Late Corp. of the Church of Jesus
Christ of Latter-Day Saints v. United States,6 3 which upheld the Edmunds-
Tucker Act, 6 4 the Mormon Church issued a "Manifesto" denouncing the
practice of polygamy.65 When Utah was finally admitted as a state in 1896, its
constitution provided that "polygamous or plural marriages are forever

59. Id. at 164. The Court also equated monogamy with democracy, stating, "In fact, according
as monogamous or polygamous marriages are allowed, do we find the principles on which the
government of the people, to a greater or less extent, rests." Id. at 165-66.

60. Id. at 166.
61. The Edmunds Act, ch. 47, 22 Stat. 30, 31-32 (1882) (repealed 1983). It also criminalized

bigamous "unlawful cohabitation," which lowered the evidentiary bar for polygamy prosecutions.
See COTT, supra note 1, at 118. This provision made it unnecessary for prosecutors to prove an
actual marriage, which was quite difficult because Utah did not register marriages. See id. at 112
(noting that without formal marriage registration in Utah, polygamists could simply deny that a
second marriage had occurred). The Edmunds Act was upheld as constitutional by the Supreme
Court in Murphy v. Ramsey, 114 U.S. 15, 45 (1885). In Murphy, the Court extolled the virtues of
monogamous marriage, stating, "For, certainly, no legislation can be supposed more wholesome and
necessary in the founding of a free, self-governing commonwealth . . . than that which seeks to
establish it on the basis of the idea of the family, as consisting in and springing from the union for
life of one man and one woman in the holy estate of matrimony; the sure foundation of all that is
stable and noble in our civilization; the best guaranty of that reverent morality which is the source of
all beneficent progress in social and political improvement." Id.

62. The Edmunds-Tucker Act, ch. 397, §§ 13, 17, 24 Stat. 635 (1887) (repealed 1978). The
Edmunds-Tucker Act also created a receivership to facilitate the process of managing the Church's
property, made fornication and adultery federal crimes in the Utah territory, and revoked women's
suffrage. Id. at §§ 3, 5, 13, 20. Utah had granted women the right to vote in 1870. See GORDON,
supra note 44, at 97.

63. Late Corp. of the Church of Jesus Christ of Latter-Day Saints v. United States, 136 U.S. 1
(1890).

64. In upholding the Edmunds-Tucker Act, the Supreme Court in Latter-Day Saints again
resorted to racist language, stating that polygamy was "a blot on our civilization . . . The
organization of a community for the spread of polygamy is, in a measure, a return to barbarism. It is
contrary to the spirit of Christianity and of the civilization which Christianity has produced in the
Western world." Id. at 49.

65. See ARRINGTON & BITrON, supra note 44, at 183-84; VAN WAGONER, supra note 44, at
133-40.
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prohibited."
66

Given the racist rhetoric of the campaign against Mormon polygamy, the
use of similar language and arguments in early efforts to limit Chinese
immigration is not surprising. Politicians described the Chinese as a less
advanced race that would "arrest the development of our civilization" and as an
"indigestible mass in the community," inassimilable to American values of
freedom. 6 7 They characterized Chinese women as prostitutes by nature, 68

willing to submit to slavery-like conditions, including polygamy. 6 9 By the

1870s, anti-Chinese clubs were prevalent in California and mob violence against

the Chinese would occasionally erupt.7 0

In 1875, three years before the Supreme Court's decision in Reynolds,

Congress responded to persistent complaints from California against the Chinese

and passed the first federal law to restrict immigration. 7 1 Known as the Page

Law, 7 2 the statute's explicit aim was to prohibit the admittance of a "subject of

China, Japan or any Oriental country" who "entered into a contract or agreement

for a term of service ... for lewd and immoral purposes." 7 3  The purported

purpose of the Page Law was to protect the institution of monogamous marriage

from the system of Chinese prostitution.7 4 In reality, the Page Law resulted not

only in the prohibition of Chinese prostitutes, but also in the virtual exclusion of

66. Utah Const., art. III (1895). Article III of the Utah Constitution reads, "The following
ordinance shall be irrevocable without the consent of the United States and the people of this State:
[Religious toleration. Polygamy forbidden.] First:--Perfect toleration of religious sentiment is
guaranteed. No inhabitant of this State shall ever be molested in person or property on account of
his or her mode of religious worship; but polygamous or plural marriages are forever prohibited."

67. COTT, supra note 1, at 135.

68. See Cong. Globe, 39th Cong., 1st Sess. 1056 (1866). One Congressman stated, "Judging
from the daily exhibition in our streets, and the well-established repute among their females, virtue is
an exception to the general rule. They buy and sell their women like cattle, and the trade is mostly
for the purpose of prostitution. That is their character. You can not make citizens of them." Id.

69. Abrams, supra note 1, at 658-59.
70. Id. at 651.

71. See Buckner Inniss supra note 37, at 187.

72. Act of Mar. 3, 1875 (Page Law), ch. 141, 18 Stat. 477 (repealed 1974). While scholars
commonly assert that federal exclusion of Chinese immigrants began in 1882 with the Chinese
Exclusion Act, in fact the Page Law preceded the Chinese Exclusion Act and explicitly prohibited
the entry of Chinese "coolies" and prostitutes. Act of May 6, 1882 (Chinese Exclusion Act), ch.
126, § I, 22 Stat. 58, 59, repealed by Chinese Exclusion Repeal Act of 1943, ch. 344, 57 Stat. 600
(prohibiting the immigration of Chinese laborers for a period of ten years); Page Law, ch. 141, 18
Stat. 477. See Abrams, supra note I at 645-48.

73. Page Law, § 1. The Page Law also made it a felony to import women into the United
States for the purpose of prostitution and prohibited the entry of coolie laborers who were brought
into the country involuntarily and held for a term of service. Id. §§ 2-4.

74. See Abrams, supra note 1, at 702. President Ulysses S. Grant supported the Page Law as a
protection for Chinese immigrant women, stating that Chinese women "are brought for shameful
purposes to the disgrace of the communities where settled ... If this evil practice can be legislated
against, it will be my pleasure as well as my duty to secure so desirable an end." See E.P.
HUTCHINSON, LEGISLATIVE HISTORY OF AMERICAN IMMIGRATION POLICY 1798-1965 65 (1981).

2009]

12

Berkeley Journal of International Law, Vol. 27, Iss. 2 [2009], Art. 3

http://scholarship.law.berkeley.edu/bjil/vol27/iss2/3



394 BERKELEY JOURNAL OF INTERNA TIONAL LAW

Chinese women from the United States because second wives and concubines
were also classified as prostitutes by immigration officials and denied
admittance. 75 The Page Law was the first federal immigration statute to declare
a class of immigrants excludable. 76

The second federal law to restrict immigration, the Chinese Exclusion
Act of 1882, banned the immigration of all Chinese laborers for ten years. 77

While it did not address polygamy or prostitution directly, it did reinforce the
racist belief that the Chinese were a "'standing menace to republican
institutions' and to 'the existence there of Christian civilization.' 78  The
Chinese Exclusion Act, often misconstrued as barring all Chinese from
immigrating, 79 specifically exempted "Chinese persons other than laborers,"
such as merchants, teachers, students, and tourists, who were permitted entry
with proof of status. 80 It also extended the anti-Chinese agenda by prohibiting
Chinese residents from becoming citizens through naturalization. 8 1

In 1888, the Scott Act broadened the ban against Chinese laborers by
prohibiting the entry of all Chinese laborers, even those who were U.S. residents
returning from a visit to China. 82 This made it impossible for Chinese men to
return to China to maintain their often polygamous families in their homeland. 83

The Scott Act was upheld in Chae Chan Ping v. United States, 84 better known
as the Chinese Exclusion Case, in which the Supreme Court declared that the
origins of the federal immigration power were in the plenary power of
Congress, 85 thus creating the basis for the virtually unfettered exercise of
Congressional power in the area of immigration. 86

75. See COTT, supra note 1, at 138.

76. See Buckner Inniss, supra note 37, at 188.
77. Chinese Exclusion Act, ch. 126, § 14.
78. See COTT, supra note 1, at 138. One senator opined, "[W]hether this door [of citizenship]

shall now be thrown open to the Asiatic population ... [for the Pacific Coast, this would mean] an
end to republican government there, because it is very well ascertained that those people have no
appreciation of that form of government; it seems to be obnoxious to their very nature; they seem to
be incapable either of understanding it or of carrying it out." Volpp, supra note 1, at 412 n.26 (citing
Cong. Globe, 39th Cong., I st Sess. 499 (1866) (statement of Sen. Cowan)).

79. See Abrams, supra note 1, at 645-47; Volpp, supra note 1, at 465-69.

80. Chinese Exclusion Act, ch. 126, § 6.
81. Id. § 14.

82. Act of Oct. 1, 1888, ch. 1064, § 1, 25 Stat. 504, 504 (repealed 1943).

83. See Abrams, supra note 1, at 710.
84. Chae Chan Ping v. United States, 130 U.S. 581 (1889).
85. Id. at 605-06.

86. See T. ALEXANDER ALEtNIKOFF, SEMBLANCES OF SOVEREIGNTY: THE CONSTITUTION,
THE STATE, AND AMERICAN CITIZENSHIP 154-74 (2002) (discussing the debate about whether the
plenary powers doctrine is properly understood as a doctrine of deference to the political branches
based on a theory of institutional competence or whether it is a more radical tenet that the political
branches are unconstrained by the Constitution in their substantive immigration decisions); Gabriel
J. Chin, Segregation's Last Stronghold: Race Discrimination and the Constitutional Law of
Immigration, 46 U.C.L.A. L. REV. 1, 5 (1998) (quoting 4 RONALD D. ROTUNDA & JOHN E. NOWAK,
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Two years later, Congress passed the Immigration Act of 1891,87 the first
comprehensive federal immigration law not directed solely at the Chinese, but
applicable to all immigrants. The Immigration Act of 1891 excluded many
categories of people previously excluded by state laws, such as felons, public
charges, and idiots.8 8 It also included "polygamists" among the categories of
persons excluded from entering the United States. 89 Each Congressional bill to
create a comprehensive immigration statute introduced from 1888 until the law
was enacted in 1891 had included "polygamist" as an excludable category. 90

Some historians see the addition of "polygamists" in the Immigration Act of
1891 as a continuation of the anti-Chinese efforts; 91 others regard it as a legacy
of the campaign against Mormon polygamy. 92 Whatever the underlying reason,
a version of the category "polygamists" has remained among the classes of
persons excluded from admission to the United States continuously from 1891
to the present.

B. Polygamy and Twentieth-Century Immigration Law

Congress revised the language of the polygamy exclusion several times
during the twentieth century. 9 3 In 1907, it expanded the prohibition from
"polygamists" to "polygamists, or persons who admit their belief in the practice
of polygamy." 94 This change paralleled a similar expansion of the category of

TREATISE ON CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE § 22.2, 598 (2d ed. 1992));
Natsu Taylor Saito, The Enduring Effect of the Chinese Exclusion Cases: The "Plenary Power"
Justification for Ongoing Abuses of Human Rights, 10 ASIAN L. J. 13, 14 (2003) (discussing the
Supreme Court's use of the plenary power doctrine in its decision to defer to the immigration policy
decisions of Congress and the Executive branch).

87. Law of Mar. 3, 1891 (Immigration Act of1891), ch. 551, Stat. 1084, 1084.

88. Id.

89. Id. The Immigration Act of 1891 stated, "[T]he following classes of aliens shall be
excluded from admission into the United States, in accordance with the existing acts regulating
immigration, other than those concerning Chinese laborers: All idiots, insane persons, paupers or
persons likely to become a public charge, persons suffering from a loathsome or a dangerous
contagious disease, persons who have been convicted of a felony or other infamous crime or
misdemeanor involving moral turpitude, polygamists..." Id. (emphasis added).

90. HUTCHINSON, supra note 74, at 96-103.

91. See Abrams,supra note 1, at 711.

92. COTT supra note 1, at 139. There is little legislative history to shed light on the underlying
motivation. See HUTCHINSON, supra note 74, at 96-103.

93. The Immigration Act of 1903 added to the categories of excludable persons, but reenacted
the law with the term "polygamists" unchanged. Law of Mar. 3, 1903, ch. 1012, § 2, 32 Stat. 1213,
1214.

94. Law of Feb. 20, 1907 (Immigration Act of 1907), ch. 1134, § 2, 34 Stat. 898, 898-99. The
polygamy provision stated, "[T]he following classes of aliens shall be excluded from admission into
the United States: All idiots, imbeciles, feeble-minded persons, epileptics, insane persons, and
persons who have been insane within five years previous; persons who have had two or more attacks
of insanity at any time previously; paupers; persons likely to become a public charge; professional
beggars; persons afflicted with tuberculosis or with a loathsome or dangerous contagious disease;
persons not comprehended within any of the foregoing excluded classes who are found to be and are
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persons who were convicted of a felony to include those who admitted to having
committed a felony. 95 The expansion of the polygamy bar to include those
"who admit their belief in the practice of polygamy" caused a diplomatic fracas
with the Ottoman Empire, as it raised the question of whether all Muslims were
barred from entering the United States because their religion permitted
polygamy.96 In response to protests from the Turkish government, the United
States opted to distinguish between belief in a religion that tolerated polygamy
and the practice itself,97 thereby averting the problem. Nevertheless, from July
1908 to February 1910 alone, 131 people were denied entry because they were
polygamists.

98

The Immigration Act of 1917 expanded the language of the polygamy
exclusion once again, providing for the exclusion of "polygamists, or persons
who practice polygamy or believe in or advocate the practice of polygamy." 9 9

Senator Reed of Missouri offered this language as part of a series of proposed
amendments to exclude "all aliens not of the Caucasian race," "all members of
the African or black race," and all "Turks and East Indians." 100  Only his
amendment regarding polygamy made it into the final bill, which became law in
1917.101

From 1917 until 1952, the polygamy provision in the INA remained the

certified by the examining surgeon as being mentally or physically defective, such mental or
physical defect being of a nature which may affect the ability of such alien to earn a living; persons
who have been convicted of or admit having committed a felony or other crime or misdemeanor
involving moral turpitude; polygamists, or persons who admit their belief in the practice of
polygamy, anarchists, or persons who believe in or advocate the overthrow by force or violence of
the Government of the United States, or of all government, or of all forms of law, or the
assassination of public officials ..." Id. (emphasis added). The exclusion language in the
Immigration Act of 1907 was amended by the Immigration Act of 1910, but the polygamy section
stayed unchanged. See Law of Mar. 26, 1910, ch. 128, § 1, Stat. 263, 263-64 (amending § 2 of the
Immigration Act of 1907 by adding an exclusion for aliens supported by prostitution).

95. See HUTCHINSON, supra note 74, at 140.

96. COTT, supra note 1, at 139.

97. See id.

98. Id.
99. Law of Feb. 5, 1917 (Immigration Act of 1917), ch. 29, § 3, 39 Stat. 874, 875-76. The

Immigration Act of 1917 stated, "[Tihe following classes of aliens shall be excluded from admission
into the United States: All idiots, imbeciles, feeble-minded persons, epileptics, insane persons;
persons who have had one or more attacks of insanity at any time previously; persons of
constitutional psychopathic inferiority; persons with chronic alcoholism; paupers; professional
beggars; vagrants; persons afflicted with tuberculosis in any form or with a loathsome or dangerous
contagious disease; persons not comprehended within any of the foregoing excluded classes who are
found to be and are certified by the examining surgeon as being mentally or physically defective,
such physical defect being of a nature which may affect the ability of such alien to earn a living;
persons who have been convicted of or admit having committed a felony or other crime or
misdemeanor involving moral turpitude; polygamists, or persons who practice polygamy or believe
in or advocate the practice ofpolygamy; anarchists..." Id. (emphasis added).

100. HUTCHINSON, supra note 74, at 163.
101. Id. President Wilson vetoed an earlier version of the bill in 1915 because he opposed the

inclusion of a literacy test. Id.
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same. In 1952, Congress enacted the Immigration and Nationality Act of
1952,102 which as amended constitutes the foundation of immigration law
today. The INA consolidated previous immigration laws, included a national
origins quota system, and established a preference system for skilled workers
and relatives of U.S. citizens and permanent residents.10 3 It also revised the
polygamy provision without legislative comment and excluded from admission
"[a]liens who are polygamists or who practice polygamy or advocate the
practice of polygamy." 104  The language and location of the polygamy
exclusion stayed the same, with minor changes to the section titles and headers,
until 1990.

Congress completely revised the exclusion provisions of the INA in the
Immigration Act of 1990 (the 1990 Act) 105 and significantly narrowed the
polygamy exclusion. The revised language applied prospectively only and
provided that "[a]ny immigrant who is coming to the United States to practice
polygamy is excludable." 10 6 The legislative history of the 1990 Act indicates
that one of the goals of Congress was to remove "grounds that caused private
injury without protecting United States society."' 1 7 As a result, the 1990 Act
removed several grounds of exclusion, including homosexuality and the past
practice of prostitution, from Section 212(a)(11) of the INA. 10 8  The
Congressional subcommittee studying the issue proposed deleting the language
excluding those "who are polygamists or who practice polygamy or advocate the
practice of polygamy" and changing it to "any immigrant who is coming to the
United States to practice polygamy," based on the desire to "shift the focus of
these exclusions from past deeds and belief to anticipated future conduct." 109

102. Law of June 27, 1952 (Immigration and Nationality Act of 1952), 66 Stat. 163.
103. See THOMAS ALEXANDER ALEINIKOFF, ET AL., IMMIGRATION AND CITIZENSHIP: PROCESS

AND POLICY 173 (2008) (citing U.S. SELECT COMMISSION ON IMMIGRATION AND REFUGEE POLICY,

U.S. IMMIGRATION POLICY AND THE NATIONAL INTEREST (1981)).

104. Immigration and Nationality Act of 1952, ch. 477, § 212(a)(1 1), 66 Stat. 163, 182
(codified at 8 U.S.C. § 1182(a)(1 1) (1952)). The INA of 1952 changed both the location and the
language of the polygamy exclusion, which read: "Sec. 212 (a) Except as otherwise provided in the
Act, the following classes of aliens shall be ineligible to receive visas and shall be excluded from
admission into the United States ...Aliens who are polygamists or who practice polygamy or
advocate the practice of polygamy..." Id. See also HUTCHINSON, supra note 74, at 297-313.

105. Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978.
106. Id. at § 601(a). The provision was revised to state, "(a) CLASSES OF EXCLUDABLE

ALIENS.-Except as otherwise provided in this Act, the following describes classes of excludable
aliens who are ineligible to receive visas and who shall be excluded from admission into the United
States. .. (9) MISCELLANEOUS.-(A) PRACTICING POLYGAMISTS.-Any immigrant who is coming
to the United States to practice polygamy is excludable."

107. 18 IGOR KAVASS & BERNARD REAMS, JR., THE IMMIGRATION ACT OF 1990: A
LEGISLATIVE HISTORY OF PUB. L. No. 101-649, at 757 (1997).

108. Homosexuality as a ground of exclusion was removed completely from Section
212(a)(I 1); prostitution as a ground of exclusion was amended to address only those coming to the
United States principally or incidentally to practice prostitution. Id.; see also Immigration Act of
1990, Pub. L. No. 101-649, § 601(a), 104 Stat. 4978, 5067.

109. See KAVASS & REAMS JR., supra note 107, at 786.
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The Committee described the change as creating a more easily implemented
provision by barring "only those who are coming to the United States for the
express purpose of engaging in conduct deemed detrimental to U.S. society."I110

The substance of the polygamy bar adopted in the 1990 Act remains the
same under the current INA. 111 However, amendments to the INA in the Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA)
changed the term "excludable" to "inadmissible." 112 As a result, the current
polygamy bar at INA Section 212(a)(10)(A) provides that "[a]ny immigrant who
is coming to the United States to practice polygamy is inadmissible." 113 As
described in the following section, this provision has broad implications
throughout the INA.

III.
IMPACT OF POLYGAMY ON CURRENT IMMIGRATION LAW

A. Introduction

Mapping the provisions of the INA in which polygamy is a factor takes one
well beyond the Section 212(a) polygamy ground of inadmissibility that has
been included in the federal immigration statutes since 1891. Modem
immigration law is a complex labyrinth of statutes and regulations, and the
multiple grounds of inadmissibility set forth in Section 212(a) are incorporated
into numerous other provisions of the statute. Thus, the polygamy bar has
consequences throughout the immigration process. 114 In the first instance, the
polygamy bar makes all applicants for immigrant visas inadmissible, meaning
that their visa requests will be denied, if they acknowledge during the
application process that they intend to practice polygamy while they are in the
U.S. 115 Polygamy as a ground of inadmissibility also affects the ability of a

110. Id. Polygamy as a ground of exclusion also was moved to the new category of
"Miscellaneous" and was codified at Section 212(a)(9)(A). Immigration Act of 1990, Pub. L. 101-
649(a)(9).

Ill. INA § 212(a)(10)(A), 8 U.S.C. § I182(a)(10)(A) (2008).

112. Illegal Immigration and Immigrant Responsibility Act of 1996 (IIRIRA), Pub. L. 104-208,
Div. C., 110 Stat. 3009-546 (1996). IIRIRA deleted the definition of "entry" from Section
101(a)(13) of the INA and substituted a definition of "admission." See INA § ll(a)(13), 8 U.S.C. §
I l01(a)(4) (2008). What were previously exclusion grounds are now grounds of inadmissibility.
See ALEINIKOFF ET. AL., supra note 103, at 508.

113. fNA § 212(a)(10)(A), 8 U.S.C. § 1182(a)(10)(A).
114. Section 212(a) grounds of inadmissibility are referenced in, inter alia, INA §§ 207, 209,

210, 211,213(A), 216, 232, 235, 240A, 240B, 241,244, 245, and 249.

115. Section 212(a) of the INA sets forth 10 categories of inadmissibility: health-related,
criminal, security, public charge, labor certification, illegal entrants and immigration violators,
document violators, ineligibility for citizenship and miscellaneous (which contains the polygamy
proscription). INA § 212(a), 8 U.S.C. § 1182(a). The INA defines admission to the United States as
lawful entry after inspection and authorization by an immigration officer. INA § 101(a)(13), 8
U.S.C. § 1101(a)(13).
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non-citizen to become a lawful permanent resident 116 through adjustment of
status, 117 which applies to recipients of all forms of immigrant visas
(employment-based, 118 diversity lottery, 119 and special immigrant 120), as well
as to individuals who receive asylum, 12 1 cancellation of removal, 122 and other
immigration relief. 12 3 The polygamy bar is also a ground for deportation under
Section 237(a), which incorporates the grounds of inadmissibility into a wide
range of grounds of deportability. 124

Although the INA does not define marriage, decades of case law confirm
that a polygamous marriage will not be recognized as a valid marriage for
immigration purposes and will not confer the status of spouse on an individual
for purposes of obtaining immigration benefits. 125 This has consequences not
only in family-based immigration, but also for recipients of employment-based
immigrant visas, diversity lottery visas, and other immigrant visas who may
bring their spouses to the U.S. as derivative beneficiaries. 126 Polygamous
marriage also affects the determination of whether a person has status as a child,
parent, or sibling in family-based cases, for derivative beneficiaries, and for
naturalization petitions. 127

Polygamy is a statutory bar to a finding of "good moral character" under
Section 101(f) of the INA. 128 Good moral character is a necessary prerequisite

116. Lawful permanent resident status allows non-citizens to live and work in the United States
indefinitely, provided they do not commit certain crimes or other acts that would render them
deportable under Section 237 of the INA. A lawful permanent resident may apply for citizenship
after five years (in most cases). INA § 316(a), 8 U.S.C. § 1427 (2008).

117. INA § 245, 8 U.S.C. § 1255 (2008). This process is unavailable to many (but not all)
persons who entered the United States without proper documentation or who violated their visa
status while in the United States, as well as for many others. INA § 245(a), 8 U.S.C. § 1255(a)
(2008). See, e.g., 8 C.F.R. §§ 245.1(b)(4)-(6), (9)-(10), 1245.l(b)(4)-(6), (9)-(10) (2008).

118. See, e.g., INA § 203(b)(1), 8 U.S.C. § 1153(b)(1) (2008).

119. INA § 203(c), 8 U.S.C. § 1153(c) (2008).

120. INA § 101(a)(27), 8 U.S.C. § 1 101(a)(27).

121. INA § 208, 8 U.S.C. § 1158 (2008).

122. INA § 240A, 8 U.S.C. § 1229(b) (2008).

123. For example, adjustment of status applies to a person who is eligible for registry under
Section 249, having been in the United States continuously since January 1, 1972, upon proof that he
or she is not inadmissible under Section 212(a), is a person of good moral character, and is not
ineligible for citizenship and not deportable. INA § 249, 8 U. S.C. §1259 (2008).

124. INA § 237(a)(1)(A), 8 U.S.C. § 1227 (2008). Section 237(a) lists the categories of
deportable aliens, which include those found inadmissible under Section 212(a). Thus, the grounds
for deportation are broader than, but include, the grounds of inadmissibility, so that a person could
be deportable but not inadmissible. However, the practice of polygamy is a ground of both
inadmissibility and deportability.

125. See discussion infra Part III.C.1. The enactment of the Defense of Marriage Act (DOMA),
I U.S.C. § 7 (2008), in 1996 has now provided a definition of marriage for all federal legislation that
limits a marriage to one man and one woman.

126. INA § 101(b)(1)(A)-(F), 8 U.S.C. § 1 101(b)(1)(A)-(F) (2008).

127. See discussion infra, Part III.C.

128. INA § 101(f), 8 U.S.C. § 1101(f).
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to obtaining certain benefits and relief under the statute. 129 Most significantly,
battered immigrant women who seek to self-petition under the Violence Against
Women Act130 must establish good moral character, which they are precluded
from doing if they are in a polygamous marriage. 131 Proof of good moral
character is also a requirement for naturalization, 132 cancellation of removal, 133

voluntary departure, 134 and registry. 135 Further, bigamy is a crime of moral
turpitude under Section 212(a). 136 Therefore, a non-citizen in the United States
who is in a polygamous marriage and is convicted of bigamy, or who admits to
facts that would constitute the crime of bigamy, is guilty of a crime of moral
turpitude, which makes him or her inadmissible and subject to deportation. 137

Finally, polygamy comes into play in asylum law. The treatment of polygamy
in each of these areas will be explored below.

B. Polygamy as a Ground of Inadmissibility

The key provision in the INA regarding polygamy is Section
212(a)(10)(A), the polygamy bar, which provides that "[a]ny immigrant who is
coming to the United States to practice polygamy is inadmissible." 138 As
previously discussed, the Immigration Act of 1990 amended the language of the
polygamy bar, which had broadly excluded from admission three categories of
individuals: polygamists, those who practiced polygamy, and those who
advocated the practice of polygamy. 13 9 The 1990 amendments narrowed the
application of the ground of inadmissibility and made it prospective, deeming
inadmissible only those polygamists who indicate that they intend to practice
polygamy once they enter the United States. The 1990 amendments also
significantly reduced coverage by doing away with the polygamy bar for people
who merely advocated the practice and for those who had practiced polygamy in
the past. 14 0 The polygamy bar of Section 212(a) applies to all categories of

129. Id.

130. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, tit. IV,
108 Stat. 1796 (1994) (codified in scattered sections of Titles 8, 18, and 42 of the U.S. Code).

131. 8 C.F.R. § 316.10(b)(2)(ix) (2008). The same applies to cancellation of removal for
VAWA eligible petitioners. 8 U.S.C. § 1229b(b)(2)(A)(iii) (2008).

132. INA § 316(a), 8 U.S.C. § 1427(a) (2008).

133. INA § 240A(b)(l)(B), 8 U.S.C. § 1229b(b)(1)(B) (2008).
134. INA § 240B(b)(1)(B), 8 U.S.C. § 1229c(b)(1)(B) (2008).

135. INA § 249(c), 8 U.S.C. § 1259(c) (2008).
136. A crime of moral turpitude is a ground of inadmissibility under INA § 212(a)(2)(A)(i)(I), 8

U.S.C. § 1182 (a)(2)(A)(i)(I) and a ground of deportation under INA § 237(a)(2)(A)(i), 8
U.S.C.§ 1227(a)(2)(A)(i) (2008).

137. See Gonzalez-Martinez v. Landon, 203 F.2d 196 (9th Cir. 1953) (holding that bigamy is a
crime involving moral turpitude).

138. INA § 212(a)(10)(A), 8 U.S.C. § 1182(2008).
139. See discussion supra, notes 102-04.
140. See discussion supra, notes 105-10. The Department of State Foreign Affairs Manual
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non-citizens seeking to come to the United States as immigrants, not simply
those who are seeking admission in a spousal category. 141

Section 212(a)(10)(A) does not define polygamy, but according to the
Board of Immigration Appeals, "[i]n immigration law, the terms 'bigamy' and
'polygamy' are neither synonymous nor interchangeable."' 14 2 To sustain a
charge of polygamy, the non-citizen must be found 143 to subscribe specifically
to the religious practice or historical custom of polygamy, that is, the taking of
plural wives. 144 In contrast, immigration law defines bigamy as "a criminal act
resulting from having more than one spouse at a time without benefit of a prior
divorce." 145 Thus, a person who is a bigamist does not trigger the polygamy
bar. 146 Rather, the religious or customary practice of polygamous marriage
specifically renders a non-citizen inadmissible under Section 212(a)(10)(A).
This inadmissibility applies not only to a husband who takes multiple wives in a
polygamous marriage, but to any and all of the wives in the marriage as well. 147

Thus, if any party to a polygamous marriage admits the intention to practice
polygamy in the United States, the visas of all parties to the polygamous
marriage will be denied. 148

The ground of inadmissibility for practicing polygamy also applies when a
person in the United States petitions for an adjustment of status to become a

permanent resident after receiving a family-based, employment-based, diversity
lottery, or special immigrant visa. It applies as well to individuals who have

provides: "In order for ineligibility to result the alien must intend to actually practice polygamy in
the United States. The alien's mere advocacy of or belief in the practice, or the fact that the alien at
one time in the past may actually have practiced polygamy would not be sufficient to render a
finding of ineligibility [for a visa]." 9 FAM 40.101 N2 (Feb. 24, 1997).

141. 9FAM40.101 N3 (Feb. 24, 1997).
142. In the Matter of G, 6 1. & N. Dec. 9 (B.I.A. 1953).
143. Inadmissibility may be determined by a U.S. State Department consular officer at an

embassy overseas, by a USCIS immigration officer, or by an immigration judge. See generally NA
§ 212(b), 8 U.S.C. § 1182(b) (2008).

144. Matter of G, 6 i & N Dec. at 11. The court stated, "the words polygamist and polygamy
refer to the historical custom and religious practice, which the Mormons typified in this country until
the statutory abolition of the practice in the latter part of the 19'h century. Prior to 1882, the practice
of polygamy (plurality of wives) was a recognized Mormon custom and requirement of their
religious belief, with disobedience being severely penalized under Mormon Church rules." Id. at 10-
11.

145. 9 FAM 40.101 NI (Aug. 26, 1991). Bigamy has been further explained as "implying
wrongdoing on the part of one of the spouses in failing to inform the other spouse and the authorities
of an existing marriage, although in some cases the bigamous spouses collude." Id.

146. Id.
147. See, e.g., In re X, 11 Immig. Rptr. B2-58 (A.A.U. Mar. 16, 1993) (Mormon wife argued

unsuccessfully that, as first wife, she was the legal wife and therefore not practicing polygamy).

148. The U.S. Department of State Foreign Affairs Manual provides that if a consular officer
has facts available which would lead a reasonable person to conclude that the alien intends to take up
or resume the practice once in the United States, (e.g., an alien acknowledges belief in polygamy and
has divorced all but one of his wives just prior to visa application and a divorced wife has recently
obtained a nonimmigrant visa), the visa may be denied. 9 FAM 40.101 N2 (Feb. 24, 1997).
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been granted asylum and to derivative beneficiaries of any of the previous
categories if they petition to become permanent residents. 149 Any person
seeking to adjust status in the United States, whatever the category of immigrant
visa, must establish that none of the grounds of inadmissibility in Section 212(a)
apply to them. 150

Immigration officials and the courts have interpreted the meaning of the
statutory language "coming to the United States to practice polygamy" to
include individuals who enter into polygamous marriages after they have been in
the United States for some time, even if they can establish that at the time they
arrived, they did not intend to practice polygamy. For example, the application
to adjust the status of a Mormon woman from Canada was denied, even though
she had lived in the United States with her husband for eight years before he
took a second wife. 151 Likewise, members of immigrant communities who are
otherwise eligible to become permanent residents, but who enter into
polygamous marriages, will be denied lawful permanent resident status and be
subject to removal if they attempt to adjust status and their polygamous marriage
is discovered. 152

Interestingly, prior to the 1990 amendments, the polygamy bar applied to
applicants for nonimmigrant visas as well as immigrant visas. 153  A
nonimmigrant visa is available to a foreign national who comes to the United
States for a variety of reasons but who has no intention of settling permanently
in the United States. 1 54 Nonimmigrant visas range from those for tourists to

149. See discussion supra notes 116-17.
150. INA § 245, 8 U.S.C. § 1255 (2008). Waivers may apply for particular grounds of

inadmissibility for certain categories of immigrants. See, e.g., INA § 245(h)(i), 8 U.S.C. §
1255(h)(i). Discretionary waivers may be applied by the Attorney General to inadmissibility based
on drug offenses, health issues, or certain family-related circumstances. INA § 212(d)(12), (g), (h),
8 U.S.C. § 1182(d)(12), (g), (h) (2008). Marriage waivers include those for good faith marriages
ended in divorce, hardship and spousal abuse. INA § 216(c)(4)(A)-(C).

15 1. See In re X, 11 Immig. Rptr. B2-58 (adjustment of status denied to Canadian Mormon
woman who consented to the taking of a second wife by her U.S. citizen husband).

152. Fraud or willful misrepresentation of a material fact to procure a visa or other immigration
benefit is also a ground for inadmissibility. INA § 212(a)(6)(c)(i), 8 U.S.C. § 1158(a)(6)(c)(i). This
would be a ground of removal for an immigrant attempting to hide a polygamous marriage.

153. Immigration Act of 1990 § 601(a).

154. The categories for non-immigrants are set forth as part of the statutory definition of
"immigrant" in the INA, which defines immigrant as "an alien except" those who fall into one of the
nonimmigrant categories listed. INA § 101(a)(15), 8 U.S.C. § 1101(a)(l5) (2008). Section 214 of
the INA governs admission of non-immigrants and creates a presumption of immigrant intent, which
places the burden on the applicant to prove they do not intend to remain in the country. INA §
214(b), 8 U.S.C. § 1184(b) (2008). The most important requirement for establishing nonimmigrant
intent is proof of residence in a foreign country that the non-citizen has no intention of abandoning.
See, e.g., INA § 101(a)(15)(B), (F), (J), 8 U.S.C. § I l01(a)(15)(B), (F), (J). However, non-citizens
may have "dual intent" if they desire "to remain in this country permanently in accordance with the
law, should the opportunity to do so present itself." Matter of Hasseinpour, 15 1. & N. Dec. 191, 192
(B.I.A. 1975).
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students to athletes to diplomats to skilled and unskilled laborers. 155

Nonimmigrant visas may be valid for as little as 30 days or as long as 10
years. 156  After the 1990 amendments, nonimmigrants may enter the United
States even if they intend to practice polygamy while they are in the country. 15 7

Although they may bring spouses to the United States as derivative
beneficiaries, they may not apply for derivative visas for multiple spouses. 15 8

The Department of State Foreign Affairs Manual provides, however, that a
consular officer in a U.S. Embassy overseas may use discretion to issue B-2
(tourist) visas to multiple spouses who are otherwise eligible to receive them. 159

The polygamy bar in Section 212(a)(10)(A), which bars admission of a
practicing polygamist to the United States, is the core principle from which all
other provisions in immigration law regarding polygamists flow, as the
following discussion will illustrate.

C. Polygamy and Definitions of Marriage and Family in Immigration Law

The area in which the practice of polygamy has the greatest impact by
far is in family-based immigration. 160 More immigrants obtain legal status in
the United States through family relationships than through any other visa
category. 16 1  The question of whether a marriage is valid, and whether a
person's relationship as a spouse, child, parent, or sibling will be recognized for
immigration purposes, is a critical issue in every case. A polygamous marriage
affects each of these determinations in different ways. The issue arises most
obviously in determining a person's eligibility to immigrate as a spouse, whether
as an immediate relative spouse of a United States citizen, 162 a second

155. See INA § 101(a)(15)(A)-(V), 8 U.S.C. § 1101(a)(15)(A)-(V).

156. See, e.g., INA § 102, 8 U.S.C. § 1102(2008).

157. 9 FAM 40.101 N4 (Feb. 24, 1997).

158. Id. While there are only multiple wives in polygamous marriages, the Foreign Affairs
Manual uses the gender-neutral term "spouse" throughout the discussion of polygamy. Id.

159. Id.

160. In 2007, sixty-one percent of immigrants entered as immediate relatives of U.S. citizens
and family-sponsored preference category 2A relatives. DHS Yearbook of Statistics, supra note 20,
tbl. 7.

161. When the derivative beneficiaries of employment-based, diversity lottery, and special
immigrant visas, as well as asylum, are added to this number, the total represented eighty-three
percent of legal immigration in 2007. Id.

162. An immediate relative of a citizen is defined as a spouse, an unmarried child under the age
of twenty-one, or the parent of an adult over the age of twenty-one. INA § 201(b)(2)(A)(i), 8 U.S.C.
§ 1151(b)(2)(A)(i) (2008). Immediate relatives are not subject to the numerical limitations of
Section 201(a); therefore, an immediate relative may obtain permanent residency as soon as the
eligibility for the classification has been established. INA § 204(b), 8 U.S.C. § 1154(b) (2008).
However, in the case of a spouse, if the marriage has been less than two years, only conditional
residence will be granted. INA § 216, 8 U.S.C. § 1186a (2007). See also INA § 101(b)(1), 8 U.S.C.
§ 1 101(b)(1) (2008) (definition of "child").
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preference category spouse of a lawful permanent resident, 163 or a derivative
beneficiary spouse under a principal beneficiary's visa. 164

1. Spouses in Polygamous Marriage

Although marriage has been referred to as the central organizing principle
of immigration law, 165 the INA does not define the terms "spouse," "husband,"
"wife," or "marriage." 166 To establish a spousal relationship, a petitioner must
submit proof of a "valid marriage for immigration purposes."' 167  The
adjudicator's analysis requires a two-step process: first, determining whether the
marriage was valid when and where contracted, and second, determining
whether the marriage qualifies as valid under the INA. 168 As to the first step,
the general rule is that the law of the jurisdiction in which the marriage took
place governs the marriage's validity. 169 Under immigration law, however, a
marriage that is valid in the country in which it was contracted will not be
recognized for immigration purposes if it violates the public policy of the United

163. INA § 203(a)(2)(A)-(B), 8 U.S.C. § 1153(a)(2)(A)-(B) (2008). Section 203(a) provides a
hierarchy of family preferences that are subject to numerical limits based on preference category and
country of origin. Lawful permanent residents may petition for spouses, children under age twenty-
one, and unmarried sons and daughters over age twenty-one in the second preference family
categories 2A and 2B. Id. Citizens may petition for unmarried sons and daughters over twenty-one
as first preference category relatives, for married sons and daughters as third preference category
relatives, and brothers and sisters as fourth preference category relatives, but visas in these
categories are limited, and the beneficiary family members have to wait varying lengths of time
before visas become available. INA §§ 203(a)(1), (3)-(4), 8 U.S.C. §§ 1153(a)(1), (3)-(4) (2008).
For example, in April 2009, the wait for an Indian immigrant in the first, third, or fourth family
preference category was six and a half, eight and a half and eleven years, respectively, while the wait
for a Mexican immigrant in the same preference categories was sixteen and a half, sixteen and a half,
and fourteen years, respectively. See U.S. Dep't of State, Visa Bulletin for April 2009, available at
http://travel.state.gov/visa/frvi/bulletinIbulletin_4328.html (last visited Apr. 20, 2009).

164. Derivative beneficiaries may be added to family-based petitions, employment-based,
diversity lottery, and other special immigrant visas, or added as derivative asylees, provided that the
derivative beneficiary is accompanying or following the principal beneficiary spouse or parent. See,
e.g., INA § 203(d), 8 U.S.C. § 1153(d).

165. Kerry Abrams, Immigration and the Regulation of Marriage, 91 MINN. L. REV. 1625,
1633 (2007).

166. Section 101(a)(35) does restrict the meaning of the terms by providing that "[the] term
"spouse," "wife," or "husband" does not include a spouse, wife, or husband by reason of any
marriage where the contracting parties thereto are not physically present in the presence of each
other, unless the marriage shall have been consummated." INA § 101(a)(35), 8 U.S.C.
§1 101(a)(35).

167. See, e.g., Matter of H, 9 1. & N. Dec. 640 (B.I.A. 1962), Matter of Darwish, 14 1. & N.
Dec. 307 (B.I.A. 1973); 9 FAM 40.1 N.I (May 17, 2007).

168. See Adams v. Howerton, 673 F.2d 1036 (9th Cir. 1982) (describing two-step process and
holding that same-sex marriage in Colorado does not qualify as marriage under the INA).

169. See United States v. Sacco, 428 F. 2d 264, 268 (9th Cir. 1970) (stating the general
principle of recognizing the validity of the marriage if valid where celebrated); Matter of Garcia, 16
1. & N. Dec. 623 (B.I.A. 1978); Matter of Kwang, 15 1. & N. Dec. 312 (B.I.A. 1975); Matter of
Annang, 14 i. & N. Dec. (B.I.A. 1973).
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States. 170

Case law firmly establishes that a polygamous marriage will not be
recognized as a valid marriage for immigration purposes. 17 1 Relying upon
United States v. Reynolds, 172 the federal courts and the Board of Immigration
Appeals have universally held that polygamy violates the public policy of the
United States, with one decision referring to polygamy as "repugnant to.. .the
laws of nature as generally recognized in Christian countries." 173  The 1996
Defense of Marriage Act (DOMA) 174 provided a federal definition of
"marriage" that incorporates this public policy. The principle goal of DOMA
was to prohibit the recognition of same-sex marriage throughout federal law. 17 5

The statute provides, however, that the word marriage "means only a legal union
between one man and one woman as husband and wife," 176 a definition that
clearly does not encompass polygamous marriage. DOMA thus serves to make
explicit the public policy exception to the rule that a marriage valid where
contracted is valid for immigration purposes, both for same-sex and polygamous
marriages. 

177

The most common situation in which the issue of polygamous marriage
arises is when a husband petitions on behalf of a second or third wife in a
polygamous marriage that was valid in the country in which it was

170. See, e.g., Matter of Arenas, 5 1. & N. Dec. 174 (B.I.A. 1975); Matter of H, 9 1. & N. Dec.
640, Matter of Darwish, 14 1. & N. Dec. 307; 9 FAM 40.1 N.1 (May 17, 2007) (marriages void as
contrary to public policy not recognized for immigration purposes).

171. See Ng Suey Hi v. Weedin, 21 F.2d 801 (9th Cir. 1927); Matter of H, 9 1. & N. Dec. 640,
Matter of Darwish, 14 I. & N. Dec. 307; 9 FAM 40.1 N. 1.1(d) (May 17, 2007).

172. 98 U.S. 145 (1879).

173. See Ng Suey Hi, 21 F.2d 801; see also Matter of H, 9 1. & N. Dec. 640, Matter of Darwish,
14 I. & N. Dec. 307.

174. Defense of Marriage Act (DOMA), Pub. L. No. 104-199, 110 Stat. 2419 (1996), codified
at I U.S.C. § 7 (2008).

175. By enacting DOMA, Congress intended to make it clear that no state is required to
recognize.a "relationship between persons of the same sex that is treated as a marriage under the law
of another state." 28 U.S.C. § 1783(c) (2008).

176. Id. (emphasis added). Section 7 of DOMA states in full: "In determining the meaning of
any Act of Congress, or of any ruling, regulation or interpretation of the various administrative
bureaus and agencies of the United States, the word 'marriage' means only a legal union between
one man and one woman as husband and wife, and the word 'spouse' refers only to a person of the
opposite sex who is a husband or wife." I U.S.C. § 7.

177. Abrams, supra note 165, at 1667. The guidelines for U.S. Department of State consular
officers and USCIS adjudicators regarding the validity of polygamous marriage have incorporated
the DOMA definition. See 9 FAM 40.1 Nl.l(a) (July 20, 2006); USCIS Adjudicators Field Manual
§ 21.2(a)(l)(A) (2008). In addition to polygamous and same-sex marriages, an incestuous marriage
will not be recognized for immigration purposes unless it is valid in the foreign country or state in
which it occurred. Matter of Dela Cruz, 14 1. & N. Dec. 686 (B.I.A. 1974); see also Matter of Da
Silva, 15 1. & N. Dec. 798 (B.I.A. 1976) (marriage of uncle and niece in another state that did not
violate New York public policy was valid for immigration purposes). Unconsummated proxy
marriages and some common law marriages are also invalid for immigration purposes. INA §
101(a)(35), 8 U.S.C. § I 101(a)(35) (2008).
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contracted. 178  Since a polygamous marriage is not valid for immigration
purposes, it cannot confer status, and a second or subsequent wife cannot be the
beneficiary of a spousal petition, 179 even if the husband later divorces the first
wife. 18 0 In Matter of Mujahid, a permanent resident husband from Egypt
petitioned for his second wife to come to the United States on a second
preference spousal visa. At the time of their marriage in Egypt, he was still
married to his first wife, whom he divorced eight months later. The husband
argued that it was not his intention to marry until after the divorce, that there had
been no ceremony, and that he merely signed the marriage contract while on
vacation in Egypt. The BIA held that the second marriage was, in fact, a valid
marriage under Egyptian law despite the lack of ceremony, and since it was a
polygamous marriage, it was void as against the public policy of the United
States. 18 1 The BIA cited its decision in Matter of H-, in which it stated:

The question has been asked whether a marriage contracted in
conformity

with the local law, in a country allowing polygamy, would be recognized by the
courts of this country. Anglo-American writers generally answer this question
emphatically in the negative. They say that such a marriage is not a marriage as
understood among the Christian nations and that its recognition would be
opposed to sound public policy.*** [T]he present statute prohibits the admission
of aliens who are polygamists or who practice polygamy or advocate the practice
of polygamy. In view of this statutory expression of a strong federal public
policy against polygamy, it is concluded that the polygamous marriage in the
instant case falls within the well-recognized exception to the general rule that the
validity of a marriage is determined by the law of the place of celebration. It is
concluded that this polygamous marriage cannot be recognized as a valid
marriage for immigration purposes... The fact that the prior marriage of the
beneficiary was dissolved subsequent to the second polygamous marriage would
not appear to affect the nonrecognition of the polygamous marriage. 182

This rule also applies where the first wife dies after the second marriage

178. See, e.g., Matter of Mujahid, 15 1. & N. Dec. 546 (B.I.A. 1976) (second marriage that was
valid in Egypt was not valid for immigration purposes); Matter of Darwish, 14 1. & N. Dec. 307
(second marriage in Jerusalem was valid under Jordanian law, but not recognized for immigration
purposes); Matter of H, 9 1. & N. Dec. 640 (second marriage valid in Jordan was not valid for
immigration purposes); In re Abulrub, 2006 WL 3485576 (B.I.A. Oct. 31, 2006) (second
polygamous marriage in Yemen not valid for immigration purposes); In re Adomako, 2006 WL
3712508 (B.I.A. Nov. 20, 2006) (valid polygamous marriage under customary law of Ghana not
recognized for immigration purposes).

179. See, e.g., Matter of Darwish, 14 1. & N. Dec. 307; MatterofMujahid, 15 1. & N. Dec. 546.
180. See, e.g., Matter of Mujahid, 15 1. & N. Dec. 546 (divorce from first wife subsequent to

second marriage will not validate the second marriage). The same rule applies if the second wife is
the U.S. citizen or lawful permanent resident petitioning on behalf of a husband with a polygamous
marriage. See, e.g., Matter of H, 9 I. & N. Dec. 640 (husband's divorce of first wife after second
marriage to petitioner will not validate polygamous marriage).

181. MatterofH, 91. & N. Dec. 640.

182. Id. at 642.
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occurs, 183 on the theory that the pre-existing marriage voids all subsequent
marriages. 

18 4

The first wife of a polygamous marriage, however, will be granted spousal
status under U.S. immigration law. Immigration officials will permit a citizen or
permanent resident husband to petition for one of his wives and will "recognize
a polygamist's first wife without question; he need not end his subsequent
marriages for his first spouse to obtain immigration benefits." 185  The first
marriage will be recognized on the theory that it was valid at the time it was
contracted and no pre-existing marriage served as an impediment. 186 A
husband will not be required to divorce a second, third, or subsequent wife in
order to petition successfully on behalf of the first wife. 187 The first marriage
will be recognized for all immigration purposes. 188  This includes the
determination of who constitutes a child for immigration purposes.

2. Children of Polygamous Marriage

The definition of a "child" is central to the determination of family
relationships in immigration law, even though a minor child who is a citizen or

183. See, e.g., Matter of Arenas, 5 1. & N. Dec. 174 (death of first wife does not validate second
marriage for immigration purposes); In re Ali, 2007 WL 4707517 (B.I.A. Oct. 31, 2007) (fact that
first wife now deceased does not affect invalidity of polygamous marriage); In re Abulrub, 2006 WL
3485576 (invalidity of marriage not altered by death of first wife subsequent to second polygamous
marriage).

184. See Matter of Nwangwu, 16 1. & N. Dec. 61 (B.I.A. 1976) (preexisting marriage is a bar to
recognition of marriage on which visa petition based); In re Abulrub, 2006 WL 3485576 (prior
marriage is bar to recognition of second polygamous marriage). However, a petitioner may remarry
the second spouse to validate the marriage. Id.

185. See IGNATIUS AND STICKNEY, 2 IMMG. L. & FAM. § 4:18 (2008) (citing Senior
Immigration Examiner, INS Central Office, Adjudications (Nov. 23, 1993)).

186. A spousal petition requires proof that all previous marriages were terminated by divorce or
death, the validity of the divorce to be determined by the law of the jurisdiction in which the divorce
occurred. 8 C.F.R. § 204.2(a)(2) (2008); ADJUDICATOR'S FIELD MANUAL, §§ 21.2(b)(1),
21.3(a)(2)(e) (2008).

187. See GALLAGHER, 2 IMMIG. L. SERV. 2d § 7:8 (2008). "If the first-in-time wife of a man
with four wives seeks to immigrate based on her marriage, the husband may simply file a visa
petition for her. He need not take steps to terminate the three subsequent marriages since the USCIS
will consider them to be legally invalid for spousal immigration purposes. However, before his
third-in-time wife may immigrate based on their marriage, the man must divorce the two wives that
he married before her but need not divorce the fourth wife." Id.

188. Similarly, only the first wife will be recognized if the polygamous husband is a U.S.
citizen who dies leaving behind multiple wives. A widow (or widower) of a citizen may self-
petition and be classified as an immediate relative if she was married for at least two years to the
citizen, and she files the petition within two years of his death (provided they were not separated at
the time of his death and she has not remarried at time she filed the petition). INA § 201(b)(2)(A)(i),
8 U.S.C. § 1151(b)(2)(A)(i) (2008). The petitioner must provide proof of termination of all prior
marriages for herself and the deceased; thus, only the first wife will be able to adjust status based on
the marriage.
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permanent resident cannot petition for his or her parents under the INA. 189 The
INA does not define the terms "parent," "mother," or "father." 190 Instead, the
existence of these familial ties is determined solely by reason of a relationship
with a child. 19 1 The INA, however, defines a "child" largely on the basis of the
parents' marital relationship. Under the INA, a child is an unmarried person
under the age of 21 who is (1) born in wedlock, (2) a step child, (3) a legitimated
child, (4) a child born out of wedlock, (5) an adopted child, or (6) an orphan. 192

Of these, the first four categories factor into the analysis of whether a child born
in a polygamous marriage is a child for immigration purposes. 19 3 Unlike the
second and third wife of a polygamous marriage, who can neither gain nor
confer status as a spouse, a child who is born of any wife in a polygamous
marriage is likely to be recognized as the child of both parents for immigration
purposes under one of these four categories. However, the fact that the child
was born into a polygamous marriage will influence the nature of the analysis.

Prior to 1995, the INA distinguished between legitimate and illegitimate
children, 194 a holdover from the common law abandoned by most states during
the 1970s and 1980s. 195 Historically, a child born out of a marriage was a
bastard, a "filius nuluis," the child and heir of no one. 196 As such, the child was

189. Id. David Thronson critiques this aspect of immigration law as "entirely parent-centered,"
since the family-based immigration scheme turns a blind eye to families where only children hold
legal immigration status. David B. Thronson, Custody and Contradictions: Exploring Immigration
Law as Federal Family Law in the Context of Child Custody, 59 HASTINGs L.J. 453, 481 (2008).

190. Section 101(b)(2) does define "parent" in the negative, stating that "in the case of a child
bom out of wedlock described in paragraph (I)(D) (and not described in paragraph (I)(C)), the term
'parent' does not include the natural father of a child if the father has disappeared or abandoned or
deserted the child or if the father has in writing irrevocably released the child for emigration and
adoption." INA § 101(b)(2), 8 U.S.C. § I 101(b)(2) (2008).

191. See id. ("The terms 'parent', 'father', or 'mother' mean a parent, father or mother only
where the relationship exists by reason of any of the circumstances set forth in (1) above [defining
child]...").

192. INA § 101(b)(1), 8 U.S.C. I 101(b)(l). A seventh category of "battered child" was created
under the Violence Against Women Act, codified in Section 101(a)(51) of the INA and Section
I 101(a)(1) of Title 8 of the U.S. Code. A battered child includes the child of a citizen or permanent
resident who was battered by or subject to extreme cruelty perpetrated by the child's parent. INA §
204(a)(l)(A)(iii)-(iv), (B)(ii)-(iii); 8 U.S.C. § l154(a)(I)(A)(iii)-(iv), (B)(ii)-(iii) (2008).

193. The term "child" is defined at Section 101(c) for purposes of citizenship and
naturalization. INA § 101(c), 8 U.S.C. § 1101.

194. When the INA was enacted in 1956, only legitimate, legitimated and step-children were
recognized under the statue. Act of June 27, 1952, Pub. L. No. 82-414, ch. 477, 66 Stat. 163, 171.
The term illegitimate was added in 1957. Act of Sept. 11, 1957, § 2, Pub. L. No. 85-316, 71 Stat.
639.

195. See generally Ralph Brashier, Children and Inheritance in the Nontraditional Family,
1996 UTAH L. REV. 93 (1996) (examining questions relating to the determination of the parent-child
relationship). In Reed v. Campbell, the Supreme Court held that a statute completely disinheriting a
non-marital child from its father's estate, unless the child is subsequently legitimated by marriage or
its parents, is unconstitutional. 476 U.S. 852, 854-55 (1986).

196. See Linda Kelly, Republican Mothers, Bastards' Fathers and Good Victims: Discarding
Citizens and Equal Protection Through the Failures of Legal Images, 51 HASTINGS L.J. 557, 561
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not entitled to support, maintenance, or inheritance from either parent. 197 Most
states eventually modified this rule to provide that the mother was the "natural
guardian" of an illegitimate child and required to provide support and
education. 198 A father could legitimate an illegitimate child by marrying the
mother or taking other steps under the law to acknowledge the child as
legitimate and entitled to inheritance rights. 19 9  In response to a series of

Supreme Court cases in the 1970s, most states changed their laws to remove the

distinction between legitimate and illegitimate children. 20 0

The 1995 amendments to the INA changed the terms "legitimate child" and
"illegitimate child" to "child born in wedlock" and "child born out of

wedlock. ' 20 1 Nevertheless, the concept of legitimation remains in the definition
of child in the INA. 2 0 2 The statute still distinguishes among children born in

wedlock, legitimated children, and children born out of wedlock. 2 0 3 All of

these definitions stem from the unstated assumption that marriage is per se

(2000).

197. See, e.g., Hogan v. Hogan, 44 S.W. 953, 954 (Ky. 1898) (child born out of wedlock may
not inherit from mother). See generally Mary Louise Fellows, The Law of Legitimacy: An
Instrument of Procreative Power, 3 COLUM. J. GENDER & L. 495 (1993) (exploring how inheritance
law, through its reliance on legitimacy laws, affects the construction of sexuality and procreative
power in society).

198. Wright v. Wright, 2 Mass. 109, 110 (1806) (Parsons, C.J., concurring). See also Kelly,
supra note 196, at 563 (discussing the evolution of bastardry law).

199. See Debbie McRae, Evaluating the Effectiveness of the Best Interests Marital Presumption
of Paternity, 5 WHITrIER J. CHILD & FAM. ADV. 345 (2006) (outlining the history of bastardry and
illegitimacy in the U.S. legal system); see also In re Junior Jose Cabrera, 21 1. & N. Dec. 589 (B.I.A.
1996) (holding that "legitimation" is the act of putting a child born out of wedlock in the same
position as a child bom in wedlock).

200. See, e.g., Levy v. Louisiana, 391 U.S. 68 (1968) (holding that a Louisiana statute that
denied illegitimate children the right to recover for wrongful death of their mother violated Equal
Protection); Stanley v. Illinois, 405 U.S. 645 (1972) (holding that an Illinois law removing children
from an unwed parent violated Equal Protection); Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164
(1972) (declaring unconstitutional a Louisiana statute that prohibited illegitimate children from
receiving worker's compensation benefits); Gomez v. Perez, 409 U.S. 535 (1973) (finding that a
Texas law denying the right of parental support to illegitimate children, while granting it to
legitimate children, violated Equal Protection); Trimble v. Gordon, 430 U.S. 762 (1977) (striking
down an Illinois statute that denied inheritance by intestate succession to illegitimate children);
Caban v. Mohammed, 441 U.S. 380 (1979) (holding that a New York law denying unwed fathers but
not unwed mothers the right to block adoption violated Equal Protection).

201. INA § 101(b)(A), (D), 8 U.S.C. § I 101(b)(A), (D) (2008). This change was made because
many countries did not distinguish between legitimate and illegitimate children, which created
difficulties for U.S. citizen parents who were trying to obtain visas for children adopted overseas.
See U.S. Dep't of State Cable, No. 95 State 281038 (Dec. 6, 1995) (discussing amendment to INA in
definition of orphan); see also AUSTIN T. FRAGOMEN & STEVEN C. BELL, IMMIGRATION
FUNDAMENTALS: A GUIDE TO LAW AND PRACTICE, § 3:2.1 (4th ed. 2007). The 1995 amendment to
the INA eliminated the need to determine whether a child bum out of wedlock was legitimate or
illegitimate to establish "orphan" status for adoption purposes.

202. INA § 101(b)(l)(C), 8 U.S.C. § I l01(b)(l)(C).
203. INA § 101(b)(A), (C), (D), 8 U.S.C. § 1101 (b)(A), (C), (D).
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monogamous and that all progeny of a marriage are "legitimate children." 20 4

Therefore, when children are born within a polygamous marriage, the
application of these definitions is more complex.

a. Child Born in Wedlock

A child born in wedlock, that is, a child born to a married couple, is a child

under Section 101(b)(1)(A) (hereinafter Subsection A). 205 The marriage must

be valid for immigration purposes in order for a child to qualify under
Subsection A. 206 This provision clearly applies to a child born to a first wife in

a polygamous marriage, since the first marriage is recognized as valid for
immigration purposes. 20 7 The only documents required to establish the child's

status are a birth certificate and a marriage certificate of the parents'
marriage. 208

A child born to a second or third wife in a polygamous marriage is not,
however, born to a marriage that is recognized as valid under immigration
law. 20 9 Nevertheless, immigration adjudicators and the Board of Immigration

Appeals (BIA) historically have struggled to avoid harsh application of this rule

to children of polygamous marriages (as opposed to second or third wives in
polygamous marriages). 2 10 Under the pre-1995 Subsection A, which defined a
child as a "legitimate child," immigration authorities would recognize the
polygamous marriage and consider the child legitimate, provided that the

marriage was legal and the child recognized as legitimate in the home
jurisdiction.211

For example, in Matter ofKwan,2 12 a Chinese permanent resident with two

wives and a concubine sought to bring his two minor daughters born of his
concubine to the United States. The BIA struggled with which of three possible
laws applied to determine the status of the children, who were living with their

mother in Hong Kong. 2 13 It found that under two of these laws, the children
would qualify as daughters of the petitioner. First, under the Chinese civil code

204. The Code of Federal Regulations still uses the term legitimate to describe a child born in
wedlock. 8 C.F.R. § 204.2(d)(2)(ii) (2008).

205. See 9 FAM 40.1 N2.1 (Sept. 3, 2008).

206. See 9 FAM 40.1 NI.l(d) (Sept. 3,2008) and 9 FAM 40.1 N2.1.

207. See discussion supra Part III.C. 1.

208. 8 C.F.R. § 204.2(d)(2)(1). The regulations also require proof of legal termination of the
parents' prior marriages, if any. Id.

209. See9FAM40.INI.I(d)and9FAM40.1N2.1.

210. See, e.g., Matter of Kwan, 13 1. & N. Dec. 302 (B.I.A. 1969); Matter of Kwang, 15 1. & N.
Dec. 312 (B.I.A. 1975).

211. See9FAM40.1N2.1.

212. 13 1. & N. Dec. 302 (B.I.A. 1969).

213. Complex choice of law questions are not uncommon in these cases. See also Matter of
Kwang, 15 1. & N. Dec. 312.
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of 1931, the children were considered "legitimated," even though the law had
abolished formal concubinage, because while born out of wedlock, the children
had been acknowledged by their father, who supported them and their
mother.2 14 Second, under the customary law of China that applied at the time
of the children's birth, a concubine was recognized as a wife, although a
secondary and inferior one, and the children were "legitimate" and equal to the
children of the first wife. 2 15 The BIA relied upon this second law to grant the
children status as legitimate children, even though they were the children of a
third wife, or concubine, in a polygamous marriage. 2 16 The language of the
case confirms the BIA's determination to recognize the children of the
polygamous marriage in order to allow them to immigrate. 2 17

With the statutory change in 1995 eliminating the terms "legitimate" and
"illegitimate" from the definition of a child, the analysis of Matter of Kwan no
longer applies. The legitimacy of a child of a second or third wife under the law
of the country of birth is no longer the determining factor; since a polygamous
marriage is not valid for immigration purposes, the child cannot qualify as a
"child born in wedlock." The Department of State Foreign Affairs Manual
specifically notes that with the definitional change, a child who previously
qualified as "legitimate" would no longer qualify as a child under Subsection A
if the parents' marriage was not valid for immigration purposes. 2 18 However,
such a child likely would qualify for status as a "legitimated child" or as a "child
born out of wedlock" under the statute. 219

b. Legitimated Child and Child Born Out of Wedlock

Historically, a child who was "legitimated" was born a bastard (outside of
marriage and therefore illegitimate), and the father had to take affirmative steps
to provide the child with the status of a legitimate child (for example, a child
with the right to support, inheritance, etc.) by legally acknowledging paternity
and recognizing the child as his own. 220 As previously noted, modern law has
abolished this distinction, and a child is entitled to both support and inheritance
rights with or without the father's consent, provided paternity is established. 22 1

214. 13 1. & N. Dec. at 303-04.

215. Id. The B.I.A. rejected the argument that because the father kept his three families in three
separate households, they were in fact bigamous rather than polygamous, and that the children were
therefore illegitimate. Id. at 303.

216. At the time of petition, the first wife had died, the second wife had immigrated to U.S., and
the concubine lived in Hong Kong with the two daughters. Id. at 303.

217. Id. See also Matter of Kwang, 15 1. & N. Dec. 312 (child of concubine is considered
legitimate under Hong Kong law).

218. See 9 FAM 40.1 NI.1(d) (Sept. 3,2008) and 9 FAM 40.1 N2.3-1 (Sept. 3,2008).

219. Id.

220. Fellows, supra note 197, at 520.

221. Id.
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Section 101(b)(1)(C) (hereinafter Subsection C) still provides, however, that a
child legitimated under the law of the child's or father's domicile before the age
of 18 is a child for immigration purposes. 2 22  The BIA has defined
"legitimation" as "the act of putting a child born out of wedlock in the same
legal position as a child born in wedlock. '223 Under the INA, legitimation
occurs primarily in one of two ways: either the father marries the child's
mother2 24 or the child is legitimated by operation of law pursuant to legislation
enacted in the country of birth that abolishes the distinction between legitimate
and illegitimate children.225  The historical process of legitimation by
acknowledgment will not suffice under Subsection C unless it confers all the
rights of a legitimate child, including inheritance rights. 226

However, the concept of acknowledgement by a father still applies under
the INA in determining whether a child is "born out of wedlock" under Section
101(b)(1)(D) (hereinafter Subsection D). The mother of a child born out of
wedlock must merely prove that she is the child's natural, or biological, mother
to establish parenthood and to obtain an immigration benefit, status, or privilege
through or on behalf of a child. 227 In contrast, the father of a child born outside
of marriage must not only prove biological fatherhood, but must also establish
his acknowledgment of that relationship by proving that he established "a bona
fide parent-child relationship.. .when the child.. .was unmarried and under
twenty-one years of age." 228  Both the Code of Federal Regulations and the

222. Section 101(b)(l)(C) also requires that the child be in the legal custody of the legitimating
parent or parents at the time of legitimation. INA § 101(b)(1)(C), 8 U.S.C. § 1101(b)(1)(C) (2008).

223. See In re Junior Jose Cabrera, 21 1. &. N. Dec. 589 (B.I.A. 1996). See also Matter of
Goorahoo, 20 I. & N. Dec. 782 (B.I.A. 1994) (legitimated child includes children illegitimate at
birth, who thereafter attain the full legal status of legitimate children through legally recognized
means).

224. The marriage, of course, must be valid where contracted, and must have taken place while
the child was under the age of eighteen. See, e.g., Matter of Rodriguez-Cruz, 18 1. & N. Dec. 72
(B.I.A. 1981) (parents' religious ceremony before child turned eighteen not sufficient to legitimate in
jurisdiction where civil marriage was required). See also 8 C.F.R. § 204.2(d)(2)(ii) (2008).

225. Although many legitimation laws have a retroactive effect, the INA requires the act of
legitimation to have taken place prior to the child turning eighteen, with the effective date of
legitimation being the date the law took effect. Matter of Clahar, 18 1. & N. Dec. 1 (B.I.A. 1981).
The INA also requires that the child be in the custody of the legitimating parent or parents. INA §
101(b)(1)(C), 8 U.S.C. § I 101(b)(1)(C) (2008). See also 9 FAM 40.1 N 2.3-1 (Sept. 3,2008). There
is a presumption, however, that fathers and mothers have a natural right to custody. Matter of
Rivers, 17 1. & N. Dec. 419 (B.I.A. 1980).

226. See, e.g., De Los Santos v. INS, 690 F.2d 57 (2d Cir. 1982). Requirements for
legitimation vary greatly by jurisdiction; in some jurisdictions, simple acknowledgement will
suffice, while others require establishment of paternity or judicial proceedings resulting in a formal
declaration of paternity. See generally Thronson, supra note 189, at 489.

227. INA § 101(b)(I)(D), 8 U.S.C. § ll01(b)(l)(D). The natural mother's name on the birth
certificate is often sufficient proof of the relationship. 8 C.F.R. § 204(2)(d)(2)(iii) (2008); 9 FAM
40.1 N2.3-2 (Sept. 3, 2008).

228. INA § 101 (b)(I)(D), 8 U.S.C. § I l01(b)(I)(D); 8 C.F.R. § 204(2)(d)(2)(iii); 9 FAM 40.1
N. 2.3-1. It should be noted that both the Code of Federal Regulations and the Foreign Affairs
Manual continue to use the terms "legitimate" and "illegitimate" in discussing these provisions of
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Foreign Affairs Manual identify multiple factors the father must establish to
prove a "bona fide parent-child relationship," including evidence that the father
and child actually lived together or that the father held the child out to the
community as his own, that the father provided for some or all of the child's
needs, or that the father's behavior generally exhibited a genuine concern for the
child's support, instruction, and welfare. 229

Even with the amendments to the INA, changing the terms "legitimate" and
"illegitimate" to "child born in wedlock" and "child born out of wedlock," most
parent-child relationships arising out of polygamous marriage will be recognized
for immigration purposes. 2 30 In a jurisdiction where polygamy is legal and the
child is recognized as legitimate, the father of a child born to a second or
subsequent wife who has acknowledged and supported the child as his own will
easily establish that the child is "legitimated" under Subsection C. Since the
child is, in fact, legitimate under the law of the home country, the child will have
all the rights of legitimacy required under U.S. immigration law, including the
right of inheritance, and will satisfy the requirements of Subsection C.
Alternatively, the same father, having raised and supported the child as his own,
could easily establish the bona-fide parent-child relationship required under
Subsection D, since the same elements will qualify the child as a "child born out
of wedlock."

For a mother who is the second or third wife in a polygamous marriage,
proof of a qualifying relationship is quite simple. Although a mother cannot
legitimate a child under Subsection C,23 1 a woman must merely prove that she
is the child's biological mother to satisfy the requirements of Subsection D in
order to confer or receive immigration benefits as the child's mother.

c. Step Children and Brothers and Sisters

Given the numerous conditions required to establish the relationship
between a biological father and a child born out of wedlock, 2 32 surprisingly few
conditions must be met to establish a stepparent and stepchild relationship. This
benefits members of a polygamous family in unexpected ways. Section
101 (b)(1)(B) (hereinafter Subsection B) defines a stepchild, whether or not born
out of wedlock, as a child for immigration purposes, provided that the child was
under the age of eighteen at the time the marriage creating the status of stepchild

the INA. See, e.g., 8 C.F.R. § 204.2(a)(2)(iii).
229. 8 C.F.R. § 204.2(a)(2)(iii); 9 FAM 40.1 N2.3-3 (Sept. 3, 2008). The Supreme Court

upheld an earlier version of the statute that distinguished between unmarried mothers and fathers and
legitimate and illegitimate children in Fiallo v. Bell, 430 U.S. 787, 797 (1977). The provision
prohibited an unmarried father from conferring immigration status to a child born abroad but
allowed an unmarried mother to do so. Id. at 797-800.

230. INA § 101(b)(l)(C)-(D), 8 U.S.C. § 1101(b)(l)(C)-(D).

231. See discussion infra Part III.C2.
232. See 8 C.F.R § 204.2(d)(2)(iii).
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occurred.23 3 The marriage creating the status of stepchild must be valid for
immigration purposes. 2 34 As long as the marriage between the natural parent
and the stepparent is intact, the stepchild and stepparent need not meet or
establish an emotional relationship before the petition is filed.2 35  If the
marriage has been terminated by death or divorce, however, the stepchild status
only continues to qualify for immigration purposes if a familial relationship
between the stepparent and stepchild continues to exist as a matter of fact. 236

Under Subsection B, the relationships created within a polygamous family
between wives and children who are not biologically related have been
recognized for immigration purposes. For example, in Matter of Fong,237 the
son born to a second wife in a polygamous marriage petitioned on behalf of his
father's first wife as his stepmother. The BIA upheld the classification of
stepchild, even though the son had already successfully petitioned to bring his
father's second wife, his own biological mother, to the United States. 238 The
BIA relied upon its analysis in Matter of Stultz,239 in which a child born of a
relationship between a married man and his paramour filed a visa petition on
behalf of the man's wife. The Attorney General affirmed that decision, stating
that regardless of whether the illegitimate child was born before or after the
marriage, the natural father's wife could be considered the child's stepmother
within the meaning of Subsection B. 240

The BIA distinguished the facts in Fong from its previous holding in
Matter of Man,24 1 which involved a visa petition filed by the child of a first
wife on behalf of his father's second wife as a stepmother. In Man, the BIA
held that a secondary wife could neither derive nor bestow immigration benefits
through children born to her husband and the principal wife because the sole
basis of the relationship was the polygamous marriage. 242 The court stated,
"Congress did not intend to accord preference status on the basis of such
relationships in view of the clear disfavor it expressed toward polygamy by

233. INA §101(b)(1)(B), 8 U.S.C. §1101(b)(1)(B) (2008); 9 FAM 40.1 N2.2-1.

234. 9 FAM 40.1 N2.2 (Sept. 3,2008).

235. Id.

236. Id.

237. Matter of Fong, 17 I. & N. Dec. 212 (B.I.A. 1980).
238. Id. at 214. The petitioner merely had to prove that the second wife was his biological

mother to establish that he was a child born out of wedlock under subsection D. INA §
101(b)(1)(D), 8 U.S.C. § I 101(b)(1)(D).

239. Matter of Stultz, 15 I. & N. Dec. 362 (B.I.A. 1974), affd, Att'y Gen. (1975).

240. Id. Although the B.I.A. required proof of an actual parent-child relationship, the Ninth
Circuit rejected this requirement in Palmer v. Reddy, 622 F.2d 463 (9th Cir. 1980), and the B.I.A.
later accepted it in Matter of McMillan, 17 1. & N. Dec. 605 (B.I.A. 1981). Under present law, there
is no requirement of proof of a bona fide family relationship as long as the marriage creating the
step-parent relationship occurred before the child reached the age of eighteen. See Matter of
Mowrer, 17 I. & N. Dec. 613 (B.I.A. 1981). See also 9 FAM 40.1 N2.2- 1.

241. 16 . & N. Dec. 543 (B.I.A. 1978).

242. Id. at 544.
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excluding polygamists from entry into the United States under section
212(a)(1l) of the Act."'2 43

The Fong court noted that the previous petitions filed by the son on behalf
of his father and mother, his father's second wife, were not based solely on a
relationship created by a polygamous marriage. 244 The petitioner's biological
relationship to his mother qualified him under then-Subsection C as an
"illegitimate child," and he was his father's legitimate child under then-
Subsection A. 245 While this analysis would no longer apply under the current
definition of child in Subsection A, the stepparent/stepchild analysis in Fong is
still valid.246

Cases involving siblings in polygamous marriages also illustrate the efforts
of immigration officials and the courts to recognize as many relationships
created within polygamous marriages as possible, except those with second and
subsequent wives. The INA does not define the terms "brother" and "sister,"
but a sibling relationship may accord immigration benefits if the petitioner and
beneficiary have at least one parent in common.2 47 In Matter of Mahal,248 the
BIA reversed the denial of visa petitions filed by a naturalized U.S. citizen from
Pakistan on behalf of his half-brother and half-sister. The visas were denied on
the grounds that the beneficiaries were offspring of a second polygamous
marriage that could not be considered valid for immigration purposes and that
the children of the second wife did not enjoy a sibling relationship with a child
of the first wife. 249 The BIA reversed this decision, however, finding that under
applicable Hindu law, the children of the second polygamous marriage were
"legitimate in every sense of the word." 250

The Mahal court relied upon its decision in Matter of K-W-S, 25 1 in which a
sister filed a petition on behalf of her half-brother, who was the child of her
father's concubine. Finding that under Chinese law, the child of a concubine
who is acknowledged by his father holds the same status as the child of the
lawful wife, the Attorney General affirmed the BIA's decision to grant the visa
petition. 252 The Attorney General noted that in enacting the Immigration Act of

243. Id.

244. Matter of Fong, 17 1 & N Dec. 212, 213 (B.I.A. 1980),
245. Id. at 214 (citing Matter of Kwong, 15 1. & N. Dec. 312 (B.I.A. 1975)).

246. The Fong court also noted that there are no constraints limiting a child's ability to petition
for both a natural parent and a stepparent as there are for adopted children under the INA. Id.
Section 101(b)(1)(E) provides that no natural parent of an adopted child may derive immigration
benefits from that relationship. INA §101(b)(1)(E), 8 U.S.C. § 1 101(b)(1)(E) (2008).

247. See Matter of Bourne, 16 1. & N. Dec. 367 (B.I.A. 1977).

248. Matter of Mahal, 12 I. & N. Dec. 409 (B.I.A. 1967).

249. Id. The petitioner sought fourth preference status for brothers and sisters of U.S. citizens
over the age of 21. INA § 203(a)(4), 8 U.S.C. § 1153(a)(4) (2008).

250. Matter of Mahal, 12 I. & N. Dec. at 410.

251. Matter of K-W-S-, 91. & N. Dec. 396, 400 (B.I.A. 1961), affd, Att'y Gen.

252. Id.at410.
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1952, Congress was not expressing approval of concubinage. Rather, Congress
deemed it "more in accordance with humanitarian principles to try to keep
together those offspring of a common parent who have lived together as a family
unit in accordance with the established laws and institutions of their place of
residence, regardless of whether or not those laws are in conformity with our
own social and family institutions." 253

Thus, under the INA, the existence of a polygamous marriage has the
greatest negative impact on a second or subsequent wife for purposes of
establishing familial relationships. In many cases, the polygamous marriage will
be valid under the religious, civil, or customary law in the family's home
country. 2 54 Nevertheless, only the first marriage will be valid for immigration
purposes, and only the first wife will be recognized as a spouse under
immigration law. A husband must terminate all preceding marriages and
remarry a second or subsequent wife in order for the marriage to be recognized
for immigration purposes. On the other hand, the children born into the
polygamous marriage will likely be recognized for immigration purposes under
a number of theories. This is true whether the qualifying relationship is through
the father, the mother, or a stepmother within the polygamous family. Finally,
half-siblings, stepparents, and step-siblings may also gain status through a
relationship resulting from a polygamous marriage under the INA.

D. Polygamy and Good Moral Character

1. Origins of the Good Moral Character Requirement

"Good moral character" is a term of art that has existed in immigration
law since 1790, when Congress passed the first naturalization statute requiring,
among other things, that an alien be of good moral character and take an oath to
support the Constitution in order to become a citizen. 255 Proof of good moral
character became an element of suspension of deportation (now cancellation of
removal) in 1940.256 Under present law, a person must establish good moral
character for a period of 10 years to be granted protection from deportation
through cancellation of removal under Section 240A. 257 A person in removal

253. Id.

254. In Nigeria, for example, marriages are recognized under civil law, customary law, and
Islamic law, and polygamy is legal under both customary and Islamic law. See discussion supra
note 21.

255. 4 CHARLES GORDON ET. AL., IMMIGRATION AND PROCEDURE § 94.01[2] (2003). The
original naturalization statute also required that the alien be free, white, and a resident of the United
States for two years. Id.

256. 5 CHARLES GORDON & STANLEY MAILMAN, IMMIGRATION LAW AND PROCEDURE §
64.04[3][b][ii] (1999).

257. INA § 240A(b)(1), 8 U.S.C. § 1229b(b)(I) (2008). Section 240A(b) cancellation of
removal is available to a non-citizen in removal proceedings who is the spouse, parent, or child of a
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proceedings requesting voluntary departure must also provide proof of good
moral character. 258  Most significantly, since the passage of the Violence
Against Women Act (VAWA) in 1994,259 a person must prove good moral
character both to self-petition for permanent residence and to receive the relief
of cancellation of removal under VAWA.

2 6 0

Despite the long history of the term "good moral character" in
immigration law, the INA does not define it. Generally, it is determined by "the

current mores of the community. It [does] not demand moral excellence, but
rather adherence to the moral standards of the average person." 261 The INA

does, however, identify certain categories of individuals as statutorily ineligible
for consideration as persons of good moral character. 262 These include habitual
drunkards, persons engaged in prostitution, smugglers, gamblers, persons
convicted of or admitting to crimes of moral turpitude, persons convicted of
aggravated felonies, and persons practicing polygamy.2 6 3 Thus, Section 101 (f)

precludes battered immigrant women in polygamous marriages from self-
petitioning for permanent resident status or obtaining protection from
deportation in removal proceedings through cancellation of removal under
VAWA.

citizen or permanent resident and can establish (1) ten years of continuous physical presence in the
U.S., (2) good moral character during the ten-year period, (3) no convictions of crimes of moral
turpitude, aggravated felonies, and other. crimes under Sections 212(a) and 237(a), and (4)
exceptional and extremely unusual hardship to the person's spouse, parent, or child who is a citizen
or permanent resident. Id.

258. INA § 240B(b)(I)(B), 8 U.S.C. § 1229c(b)(l)(B) (2008). Voluntary departure allows a
person in removal proceedings to leave the country at their own expense within 120 days of the
removal hearing and thereby avoid certain bars that would apply if they were deported at the expense
of the U.S. A person who requests voluntary departure prior to the commencement of removal
proceedings is not required to prove good moral character. INA § 240B(a), 8 U.S.C § 1229c(a).

259. The Violence Against Women Act was passed as part of the Violent Crime Control and
Law Enforcement Act of 1994, Pub. L. No. 103-322, 108 Stat. 1796 (1994).

260. INA § 204(a)(1)(A)(iii)(11)(bb), 8 U.S.C. § l154(a)(1)(A)(iii)(II)(bb) (2008); [NA §
240A(b)(2)(A)(iii), 8 U.S.C. § 1229b(b)(2)(A)(iii).

261. 6 CHARLEs GORDON, STANLEY MAILMAN & STEPHEN YALE-LOEHR, IMMIGRATION LAW

AND PROCEDURE § 74.07(5)(d) (2008). See, e.g., Matter of Sachez-Linn, 20 1. & N. Dec. 362
(B.I.A. 1991) (holding that good moral character does not mean moral excellence and is not
destroyed by a single incident).

262. INA § 101(f), 8 U.S.C. § 1101(f) (2008); 8 C.F.R. § 204.2(c)(2)(v), (e)(1)(vii) (2008).
263. Id. Other categories of persons statutorily precluded from proving good moral character

include persons who have given false testimony for immigration purposes and persons who have
engaged in Nazi persecution, genocide, acts of torture, and severe violations of religious freedom.
INA § 101(f)(1)-(9), 8 U.S.C. § 1101(f)(l)-(9). Immigration officials also have the authority under
Section 101(f) to make a discretionary finding that a person is not of good moral character even if
the person is not within any of the enumerated categories.
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2. Good Moral Character and the Violence Against Women Act

The Violence Against Women Act of 19942 64 was the first comprehensive
federal regulation to address the national epidemic of domestic violence, 26 5 and
it contained numerous provisions addressing the special needs of battered
immigrant women. 266 Studies have shown a higher incidence of spousal battery
among immigrant women than among the general population. 267 Some scholars
have suggested that this is because full control of the immigration process in
marriage-based immigration is in the hands of the U.S. citizen or permanent
resident spouse. 268 Under the INA, a citizen or permanent resident spouse has
unilateral power to petition for immediate relative or second preference category
status on behalf of an immigrant spouse 269 and must willingly participate
throughout the adjustment of status process. 2 70 In the hands of an abuser, total
control over the victim's immigration status is a powerful weapon in the

264. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, tit. IV,
108 Stat. 1796 (codified in scattered sections of Titles 8, 18 and 42 of the U.S. Code).

265. A recent U.S. Department of Justice Report indicated that eighty-four percent of spouse
abuse victims and eighty-six percent of victims of dating partner abuse are female. See MATTHEW
R. DUROSE ET AL., FAMILY VIOLENCE STATISTICS: INCLUDING STATISTICS ON STRANGERS AND

ACQUAINTANCES 1, 11 (U.S. Dep't of Just. Bureau of Justice Statistics ed., 2005), available at
http://www.ojp.usdoj.gov/bjs/pub/pdf/fvs.pdf (last visited Apr. 5, 2009). Therefore, battered
immigrants will be referred to as women in this discussion.

266. Battered immigrants experience all of the many forms of violence common in abusive
relationships. See Martha R Mahoney, Legal Images of Battered Women: Redefining the Issue of
Separation, 90 MICH. L. REV. 1 (1991); Shelby A.D. Moore, Battered Woman Syndrome: Selling the
Shadow To Support the Substance, 38 How. L.J. 297, 301 (1995). In addition, they are also
subjected to abuse directly related to their status as immigrants. Sudha Shetty & Janice Kaguyutan,
IMMIGRANT VICTIMS OF DOMESTIC VIOLENCE: CULTURAL CHALLENGES AND AVAILABLE LEGAL

PROTECTIONS (Feb. 2002), http://new.vawnet.org/category/MainDoc.php?docid=384. Abusers
frequently use their partners' immigration status as one instrument of control in a pattern of physical,
sexual, and psychological abuse. The most typical behavior involves threats to report their partners
to immigration authorities and have them deported when they are undocumented, have fallen out of
status, or are working "under the table." Married abusers who are U.S. citizens or permanent
residents often threaten not to file or to withdraw visa petitions or applications necessary for the
victim to gain legal status. Id.

267. Hearing on H.R. 3083 Before the Subcomm. on Immigration and Claims of the House
Comm. on the Judiciary, 106th Cong. 58, 60 (2000) (statement of Leslye Orloff, Director, Immigrant
Women Project, NOW Legal Defense and Education Fund). See also Family Violence Prevention
Fund, The Facts on Immigrant Women and Domestic Violence, available at
http://endabuse.org/resources/facts/immigrant.pdf (last visited Apr. 5, 2009). Although causation is
difficult to establish, some scholars argue that this is because Congress has given U.S. citizen and
permanent resident spouses control over the immigration process. See Janet Calvo, A Decade of
Spouse-Based Immigration Laws: Coverture's Diminishment, But Not Its Demise, 24 N. ILL. L. REV.
153, 175-76 (2004).

268. See Linda Kelly, Stories From the Front: Seeking Refuge for Battered Immigrants in the
Violence Against Women Act, 92 N.W.U. L. REV. 665 (1998) (asserting that many battered
immigrant women are reluctant to leave their husbands for fear of losing permanent residency).

269. INA § 204(a)(1)(A)(i), (a)(2)(A), 8 U.S.C. § 154(a)(l)(A)(i), (a)(2)(A) (2008).

270. Id.
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common pattern of physical, sexual, and psychological abuse. 27 1

Prior to the enactment of VAWA in 1994, many battered immigrant women
were trapped in violent marriages by their abusers' refusal to file a visa petition
or threats to withdraw a pending petition and the resulting fear of deportation
and separation from their children. 272 The Immigrant Marriage Fraud Act of
1986 (IMFA), 273 which was intended to prevent sham marriages to gain
immigration status, 274 further complicated the spousal petition process by
creating a conditional resident status for immigrant spouses in marriages of less
than two years. 2 75 Under IMFA, the approval of a spousal petition before the
second anniversary of the parties' marriage requires the immigrant spouse to
wait an additional two years before obtaining permanent residency. 276 At the
end of the two-year period, the married couple must file a joint petition to
remove the conditions and prove that the marriage was "bona fide" before the
immigrant spouse is granted permanent resident status. 2 7 7 The requirement that

271. Abusers may also refuse or threaten not to attend necessary interviews with immigration
officials or deliberately sabotage the interviews they do attend. Abusers often hide or destroy
important documents necessary for the immigration process, such as passports, birth certificates, ID
cards, marriage licenses and work authorization documents. See Marry Ann Dutton, Leslye E.
Orloff & Giselle Aguilar Hass, Characteristics of Help-Seeking Behaviors, Resources and Service
Needs of Battered Immigrant Latinas: Legal and Policy Implications, 7 GEO. J. ON POVERTY L. &
POL'Y 245, 294 (citing H.R. REP. NO. 103-395, at 25-27 (1993)).

272. Kelly, supra note 268, at 670-71.
273. Immigration Marriage Fraud Amendments of 1986, Pub. L. No. 99-639, § 216(g), 100

Stat. 3537, 3541 (codified as amended at 8 U.S.C. §§ 1154, 1184, 1186(a)) (defining the categories
of marriages subject to the conditional residence requirement).

274. No one established how severe the marriage fraud problem was prior to the enactment of
IMFA; the preoccupation with-marriage fraud that trigged IMFA has been traced to an erroneous
INS report that estimated that thirty percent of marriages bringing immigrant spouses to the U.S.
were fraudulent. The INS later estimated the number was closer to eight percent. See Joan
Fitzpatrick, The Gender Dimensions of U.S. Immigration Policy, 9 YALE J.L. FEM. 23, 33 (1997).
Marriage fraud is a crime for the U.S. citizen or permanent resident spouse who colludes. 8 U.S.C. §
1325(c) (2008); 18 U.S.C. § 1546 (2008). A non-citizen found guilty of marriage fraud is
permanently ineligible for legal immigrant status. INA § 204(c), 8 U.S.C. § 1154(c).

275. INA § 216(a)-(g), 8 U.S.C. § 1186a(a)-(g) (2008). Second preference visas approved in
August 2004 are now being admitted, according to the most recent visa bulletin. See U.S. Dep't of
State, Visa Bulletin for April 2009, available at
http://travel.state.gov/visa/frvi/bulletin/bulletin_4438.html (last visited Apr. 5, 2009).

276. See INA § 216(c)(3)(B), 8 U.S.C. § I 186a(c)(3)(B). A conditional resident has the right to
work, to travel abroad, and to reenter the country. See 8 C.F.R. § 216.1 (2008) ("The rights,
privileges, responsibilities and duties which apply to all other lawful permanent residents apply
equally to conditional permanent residents..."). Throughout the conditional residence period, the
immigrant spouse can be deported if DHS determines that the marriage was not bona fide. 8 C.F.R.
§ 216.3 (2008).

277. INA § 216(c)(1), 8 U.S.C. § I186a(c)(l). The conditional residency status must be
removed by a joint petition filed by both spouses within ninety days before the second anniversary of
the grant of conditional status. INA § 216(d)(2), 8 U.S.C. § 11 86a(d)(2). Before permanent resident
status is granted, the marriage is generally reassessed in an interview with USCIS to determine if it is
bona fide, that is, if it was entered into with intention of building a life together. 8 C.F.R. §
1216.4(b) (2008).
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an abusive petitioning spouse participate in this multi-step process created
additional hurdles for battered immigrant women. The Immigration Act of
1990278 addressed this problem by creating an exception to the joint petition
requirement, allowing the conditional resident spouse to self-petition if she
could prove that she entered into the marriage in good faith but that during the
marriage, she or her child was subjected to battering or extreme cruelty. 279 The
1990 amendments did nothing, however, to provide relief to the many battered
immigrant women who did not have conditional resident status and were being
held hostage in an abusive marriage because of their lack of immigration status.

The passage of VAWA in 1994 was the culmination of years of effort by

advocates to address the problems inherent in immigration law for battered
immigrant women. 280 VAWA has been described as a "significant milestone in
immigration history" 2 8 1 for its creation of a mechanism by which married
battered immigrant women 282 can independently petition for permanent resident
status without the participation of their abusers. 283  Under the original
provisions of VAWA enacted in 1994, a self-petitioner was required to establish
that she or her child had been battered or subjected to extreme cruelty by her
spouse during the marriage;284 that she entered into a good-faith marriage to a
U.S. citizen or permanent resident; 28 5 that she had been a person of good moral
character for the three years preceding the filing of the petition; 286 and that she

278. Pub. L. No. 101-649, 104 Stat. 4978 (1990 Act).
279. Id. The Immigration Act of 1990 modified the grounds on which a conditional resident

spouse could obtain a waiver of the requirement that the spouses file a joint petition to remove the
conditions. The amendments allowed the conditional resident spouse to self-petition in three
circumstances: (1) if she entered the marriage in good faith, but she or her child was battered or
subjected to extreme cruelty; (2) if she entered into the marriage in good faith but it was terminated
by death or divorce through no fault of her own; and (3) if she would suffer extreme hardship if
deported. INA § 216(c)(4)(B), 8 U.S.C. § 11 86a(c)(4)(B).

280. See Calvo, supra note 267, for a detailed history of the legislative efforts that preceded
passage of the VAWA.

281. Kelly, supra note 196, at 574.
282. The only relief currently available for immigrant women whose spouses are undocumented

is a petition for a U Visa, adopted as part of VAWA 2000. See discussion infra Part III.D.3.
283. VAWA also created federal civil remedies for gender-based acts of violence, provided

funding for survivors, and created federal penalties for sex crimes and new federal rules of evidence
regarding sexual history in both the criminal and civil context. Sally F. Goldfarb, The Supreme
Court, the Violence Against Women Act, and the Use and Abuse of Federalism, 71 FORDHAM L.
REv. 57, 64 (2002). The civil remedies for gender violence were struck down as unconstitutional by
the Supreme Court in United States v. Morrison, 529 U.S. 598, 607-19, 627 (2000), which held that
the federal civil remedies provisions were beyond the scope of Congress' power under the
Commerce Clause.

284. INA § 204(a)(1)(A)(iii), (a)(l)(B)(ii), 8 U.S.C. § 1154 (a)(l)(A)(iii), (a)(1)(B)(ii) (2008); 8
C.F.R. § 204.2(c)(1)(i)(E), (c)(l)(vii), (c)(2)(iv) (2008). Battered children may also self-petition
under the statute. INA § 204(a)(l)(A)(iv), (a)(l)(B)(iii), 8 U.S.C. § I 154(a)(1)(A)(iv), (a)(1)(B)(iii);
8 C.F.R. § 204.2(e)(l)(i)(E).

285. INA § 204(a)(l)(A)(iii)(1)(aa), 8 U.S.C. § l154(a)(l)(A)(iii)(l)(aa).
286. INA § 204(a)(I)(A)(iii)(11)(bb), 8 U.S.C. § 154(a)(l)(A)(iii)(ll)(bb). See also 8 C.F.R. §
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or her child would suffer extreme hardship if deported. 2 87 VAWA also created
a new category for cancellation of removal (then suspension of deportation) that
allowed a battered immigrant woman in removal proceedings to obtain relief
from deportation and receive permanent resident status. 288  Despite these
welcome improvements, the provisions of VAWA contained numerous
shortcomings and other immigration laws adopted in the late 1990s created new
problems for battered immigrant women, 289 which advocates continued to work
to address.

290

Those efforts led to the enactment of the Battered Immigrant Woman
Act of 2000 (VAWA 2000) as part of the Victims of Trafficking and Violence
Protection Act of 2000.291 VAWA 2000 greatly expanded the categories of
battered immigrant women who could self-petition for permanent resident

204.2(c)(1)(i)(F), (c)(1)(vii), (c)(2)(v), (e)(1)(i)(F), and (e)(2)(v) (requiring that good moral character
be established for a period of three years). A self-petitioning child must also establish good moral
character. INA § 204(a)(1)(A)(iv), (a)(1)(B)(iii), 8 U.S.C. § 1154(a)(1)(A)(iv), (a)(l)(B)(iii).

287. INA § 204(a)(1)(A)(iii)(11), (a)(l)(B)(ii), 8 U.S.C. § l154(a)(l)(A)(iii)(1l), (a)(1)(B)(ii); 8
C.F.R. § 204.2(c)(1)(i)(G), (c)(l)(viii), (c)(2)(vi). As with good moral character, the extreme
hardship provision also applies to self-petitioning children. INA § 204(a)(I)(A)(iv)(ll),
(a)(1)(B)(iii)(lI), 8 U.S.C. § 1154 (a)(l)(A)(iv)(ii), (a)(1)(B)(iii)(II); 8 C.F.R. § 204.2(e)(l)(l)(G),
(e)(l)(viii), (e)(2)(vi). Advocates soon discovered that the extreme hardship requirement was a
difficult hurdle to overcome. Kelly, supra note 268, at 684-86.

288. Section 240A(b)(2) of the INA provides that cancellation of removal may be granted if the
petitioner establishes the following criteria: (1) abuse perpetrated by a spouse or intended spouse
who was a U.S. citizen or lawful permanent resident; (2) three years of continuous physical presence
in the United States immediately preceding the filing of the petition; (3) three years of good moral
character; (4) that she was not deportable on certain grounds including criminal offenses and
document fraud; and (5) that deportation would result in extreme hardship to herself or her child. 8
U.S.C. § 1229b(b)(2)(A) (2008).

289. The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRAIRA),
Pub. L. No. 104-208, 110 Stat. 3009 (1997), sharply limited the discretionary relief available for
deportable aliens, expedited their removal, and created a three-year or ten-year bar to applicants for
admission for those who had previously lived in the United States unlawfully, depending on the
length of their unlawful presence. IIRAIRA § 301(b)(l), codified at INA § 212(a)(9)(B)(i)(I), 8
U.S.C. § 1182 (a)(9)(B)(i)(l) (2008). It did, however, waive these provisions for battered spouses
and children under VAWA, INA § 212(a)(9)(B)(iii)(IV), 8 U.S.C. §1182 (a)(9)(B)(iii)(IV), provided
that there was a "substantial connection" between the unlawful entry or overstay and the abuse. INA
§ 212(a)(6)(A)(ii)(l1l), 8 U.S.C. §1182(a)(6)(A)(ii)(Ill). The Personal Responsibility and Work
Opportunity Reconciliation Act (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (1996),
eliminated most public benefits for many non-citizen immigrants. 8 U.S.C. §§ 1601, 1611-13
(2008). IIRAIRA restored some of these benefits for battered immigrants, provided they could
establish a substantial connection between the abuse and the need for the benefit. 8 U.S.C. § 1641(c)
(2008).

290. See, e.g., Cecilia M. Espenoza, No Rest for the Weary; VA WA Relief Denied for Battered
Immigrants Left in the Intersections, 83 MARQ. L. REV. 163 (1999); Kelly, supra note 268, at 695;
Linda Kelly, Domestic Violence Survivors: Surviving the Beatings of 1996, 11 GEO. IMMIG. L.J. 303
(1997).

291. Battered Immigrant Woman Act of 2000 (VAWA 2000), Pub. L. No. 106-386, §§ 1501-
1513, 114 Stat. 1464. The goal of VAWA 2000 was to reauthorize the funding and programs
established in the 1994 Act, as well as to address the gaps in and unintended consequences of
VAWA 1994 and the immigration statutes that followed it. VAWA 2000 § 1502(a), (b).
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status. It provided that a divorced woman may petition within two years of the
divorce if the divorce was connected to the abuse. 29 2  It eliminated the
requirement that a battered immigrant woman prove extreme hardship to self-
petition, and it permitted her to self-petition within two years if her abusive
spouse lost citizenship or permanent resident status due to an incident of
abuse. 293

It also added a provision explicitly permitting a battered spouse to self-
petition if she believed her marriage to a citizen or permanent resident was valid,
even if the marriage was not legitimate because of the bigamy of the abusive
spouse. 294 In addition, VAWA 2000 modified the INA to permit a finding of
good moral character even if the battered spouse was convicted of a crime that
would normally prohibit such a finding, provided that the crime was related to
the abuse.295 VAWA 2000 also extended some of these benefits to battered
immigrant spouses in cancellation of removal proceedings. 2 96 Finally, VAWA
2000 created a new "U" nonimmigrant visa category for victims of criminal
activity (including domestic violence) who help law enforcement agencies to
investigate and prosecute those crimes.

2 9 7

292. INA § 204(a)(l)(A)(iii)(II)(aa)(CC)(ccc), 8 U.S.C. § l154(a)(1)(A)(iii)(II)(aa)(CC)(ccc);
INA § 204(a)(I )(B)(ii)(II)(CC)(bbb), 8 U.S.C. § 1154(a)( 1 )(B)(ii)(ll)(CC)(bbb).

293. INA § 204(a)(l)(A)(iii)(lI)(aa)(CC)(bbb), 8 U.S.C. § 1154(a)(l)(A)(iii)((II)(aa)(CC)(bbb);
INA § 204(a)(l)(B)(ii)(II)(CC)(aaa), 8 U.S.C. § 1154(a)(1)(B)(ii)(II)(CC)(aaa). Widows were
permitted to self-petition within two years of the death of an abusive spouse. INA §
204(a)(1)(A)(iii)(II)(aa)(CC)(aaa), 8 U.S.C. § 11 54(a)(1)(A)(iii)((1)(aa)(CC)(aaa). The statute also
protected "intended spouses" who had resided with an abuser. INA § 204(a)(l)(A)(iii)(1)(aa)(bb), 8
U.S.C. § 1154(a)(l)(A)(iii)(1)(aa)-(bb); INA § 204(a)(1)(B)(ii)(1)(aa)-(bb), 8 U.S.C. §
1154(a)(l)(B)(ii)(I)(aa)-(bb). Certain spouses, intended spouses, and children living abroad who
were abused by a U.S. citizen or permanent resident in the United States or abroad also became
eligible to self-petition. INA § 204(a)(I)(A)(v)(l)(aa)-(cc), 8 U.S.C. § 154(a)(1)(A)(v)((I)(aa)-(cc);
INA § 204(a)(l)(B)(iv)(I)(aa)-(cc), 8 U.S.C. § l154(a)(l)(B)(iv)(I)(aa)-(cc). These include those
abused by a U.S. citizen or permanent resident abroad, if the abuser was employed by the U.S.
government or was a member of the U.S. uniformed services. Id.

294. This removed the previous evidentiary requirement that a battered woman submit proof
that her husband had terminated all prior marriages in order to prove a good faith marriage. INA §
204(a)(l)(A)(iii)(Il)(BB), 8 U.S.C. § 1154(a)(1)(A)(iii)(II)(BB); INA § 204(a)(l)(B)(ii)(l)(aa)(BB),
8 U.S.C. § 1154(a)(1)(B)(ii)(1I)(aa)(BB).

295. INA § 204(a)(1)(C), 8 U.S.C. § 154(a)(1)(C).
296. See, e.g., INA § 237(a)(7), 8 U.S.C. § 1227(a)(7) (2008) (conviction of crime may be

waived provided battered spouse was not the "primary perpetrator," acted in self-defense, did not
violate a protective order designed to protect her, the crime did not result in serious bodily injury,
and there was a connection between the crime and the abuse). VAWA 2000 eliminated the
application of the "stop-time rule" adopted in IIRAIRA, which stopped the calculation of the ten
years of continuous physical presence in the United States (three years for VAWA cancellation
petitioners) the moment DHS instituted removal proceedings. VAWA 2000 § 1506. Absences
connected to the abuse do not toll the calculation of time for continuous presence under VAWA.
VAWA 2000 § 1504(a)(2)(B). VAWA 2000 also permits a VAWA-eligible petitioner to file a
motion to reopen removal proceedings within one year of the entry of the order of removal. VAWA
2000 § 1506.

297. INA § 101(a)(15)(U)(i)-(iii), 8 U.S.C. § I 101(a)(15)(U)(i)-(iii) (2008).
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The reauthorization of VAWA in 2005 (VAWA 2005)298 provided
additional assistance to victims of domestic violence. 29 9 However, none of the
amendments to the original VAWA statute in VAWA 2000 or VAWA 2005
addressed the twin hurdles that prevent a battered woman in a polygamous
marriage from obtaining relief under VAWA. 3 00 First, a battered immigrant
woman in a polygamous marriage may not self-petition under Section 204(a) or
obtain cancellation of removal under Section 237(a)(7) because she cannot
establish that she is a spouse in a bona fide marriage that is valid for
immigration purposes. 30 1 The bigamy exception to the requirement of proof of
a bona fide marriage, which applies to a battered spouse if the marriage was not
valid "solely because of the bigamy of [the abusive spouse]," '30 2 was intended
to protect the innocent spouse who believed he or she entered into a
monogamous marriage, only to discover that his or her spouse did not terminate
a prior marriage. 303 This exception would not apply to a woman who consented
to a polygamous marriage, whether as a first or subsequent wife.

Second, a battered woman in a polygamous marriage is statutorily
ineligible to prove good moral character under Section 101(f)(3), which bars
"practicing polygamists" from establishing good moral character. 304 It may be
possible, however, for a battered immigrant woman to establish facts proving
that she was forced into the polygamous marriage and that the polygamy itself
was an aspect of the abuse. Section 204(a)(1)(C) provides that a self-petitioner
who would be barred from a finding of good moral character as a result of an act
or conviction encompassed in the Section 101(f) statutory bars will not be
precluded from a finding of good moral character if she establishes that the act
or conviction was connected to the abuse she suffered. 30 5 However, Section

298. Violence Against Women Reauthorization Act of 2005, Pub. L. No. 109-162, 119 Stat.
2960 (2006).

299. VAWA 2005 included greater confidentiality provisions, employment authorization for
battered spouses of certain non-immigrant employment visas, a prohibition against DHS arresting
immigrant victims at shelters or rape crisis centers based on information provided by abusers,
motions to reopen removal proceedings on the basis of VAWA-eligibility, and exemption from
sanctions for failure to voluntarily depart. Id. §§ 811-17. It also incorporated the International
Marriage Broker Regulation Act to protect prospective spouses of U.S. citizens and permanent
residents who come to the United States as "mail order brides." Id. §§ 831-34.

300. INA § 101(f)(3), 8 U.S.C. § 1101(f)(3) (precluding a finding of good moral character for
any person who is a member of certain classes of people enumerated in 8 U.S.C. § 1182(a),
including practicing polygamists).

301. INA § 204(a)(1)(A)-(B), 8 U.S.C. § 1154(a)(1)(A)-(B) (2008); INA § 237(a)(7), 8 U.S.C.
§ 1227(a)(7).

302. INA § 204(a)(1)(A)(iii), 8 U.S.C. § 1154(a)(l)(A)(iii); INA § 204(a)(1)(B)(ii), 8 U.S.C.
1154(a)(l)(B)(ii).

303. The provision was also intended to reduce the evidentiary burden on battered women who
had great difficulty proving that their abuser had terminated all prior marriages. See Calvo, supra
note 267, at 185.

304. INA § 101(0(3), 8 U.S.C. § 1101(f)(3).

305. INA § 204(a)(1)(C), 8 U.S.C. § 1154(a)(1)(C); see SARAH IGNATIUS & ELIZABETH
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204(a)(1)(C) applies only to a statutory bar under Section 101(f) that would be
waivable if classified as a ground of inadmissibility or deportability. 306 There is
presently no waiver to the Section 212(a)(10)(A) polygamy bar applicable to an
immigrant woman in a polygamous marriage seeking to self-petition under
VAWA. 30 7 Nevertheless, it should be noted that the regulations promulgated
under Section 204(a)(1)(C) provide:

Extenuating circumstances may be taken into account if the person has not been
convicted of an offense or offenses but admits to the commission of an act or acts
that could show a lack of good moral character under section 101 (f) of the Act. A
person who was subjected to forced prostitution or who can establish that he or
she was forced to engage in other behavior that could render the person
excludable under section 212(a) of the Act would not be precluded from being
found to be a person of good moral character.... A self-petitioner's claim of good
moral character will be evaluated on a case by case basis, taking into account the
provisions of section 101(f) and the standards of the average citizen in the
community.

308

The regulations recognize the need to identify situations where the acts
which constitute a bar to a finding of good moral character were forced or
coerced as a part of the abuse, and to permit a finding of good moral character
despite those acts. 309 This reasoning should be applied to forced polygamous
marriages to permit a waiver of the Section 212(a)(10)(A) polygamy bar and
allow a case by case analysis of good moral character for VAWA petitioners in
such marriages. 3 t0 Even if this change were adopted, however, a battered
immigrant woman in a forced polygamous marriage still would not qualify for
relief under VAWA, because she would be unable to establish the existence of a

STICKNEY, IMMIGRATION LAW & FAMILY § 4:35 (2008).

306. INA § 204(a)(1)(C), 8 U.S.C. § 1154(a)(1)(C); INA § 212(a), 8 U.S.C. § 1182(a); INA §
237(a), 8 U.S.C. § 1227(a) (2008).

307. VAWA 2000 amended several of the waivers applicable to certain criminal grounds of
inadmissibility and deportability to make them available to persons who are eligible to self-petition
based on abuse. IGNATIUS & STICKNEY, supra note 305. See, e.g., INA § 212(h)(1)(C), 8 U.S.C. §
1182(h)(1)(C); INA § 237(a)(l)(h)(ii), 8 U.S.C. § 1227(a)(l)(h)(ii) (2008). However, these waivers
do not apply to persons practicing polygamy under Section 212(a)(10)(A). The INA does provide
that Section 212(a)(10)(A) may be waived for refugees and asylees for humanitarian purposes, to
assure family unity, or when it is in the public interest under Section 209(c), and there is a
discretionary waiver of Section 212(a)(10)(A) for victims of crime, including victims of domestic
violence, who cooperate with law enforcement officials and are eligible for a U visa under Section
101(a)(15)(U)(i)(Il). See discussion infra notes 313-29 and accompanying text.

308. 8 C.F.R. § 204.2(c)(1)(vii) (2008) (emphasis added).

309. Id. It should be noted, however, that good moral character has been found lacking based
on failure to pay income taxes, adultery, having a child out of wedlock, and a myriad of other factors
under the discretionary denial of good moral character permitted by Section 101(f) of the INA.
IGNATIUS & STICKNEY, supra note 305.

310. This could be accomplished by amending Section 212(d) to add a discretionary waiver of
Section 212(a)(10)(A) for VAWA self-petitioners. See discussion infra notes 476-81 and
accompanying text (arguing that INA § 212(d) should be amended to add a discretionary waiver
applicable generally to VAWA self-petitioners in polygamous marriages and not limited to forced
polygamous marriages).
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bona fide marriage as currently required under the statute. 3 11  In contrast,
neither of these hurdles exists for a battered immigrant woman in a polygamous
marriage who is eligible for a "U" Visa as a result of the abuse she suffered in
her marriage.

3 12

3. Good Moral Character and the U Visa

VAWA 2000 created the "U" nonimmigrant status visa ("U" visa) 313 to
provide immigration relief to victims of domestic violence and many other
forms of criminal activity who have been, are, or could be helpful to the
investigation of the criminal activity. 3 14 Eligibility for a "U" visa requires a
battered immigrant woman to establish that she suffered substantial physical or
mental abuse as a result of having been a victim of the criminal activity. 3 15 She
must possess information 3 16 about crimes or criminal activity 3 17 that occurred
in the United States or violated the laws of the United States, 318 and she must

311. 1NA § 204(a)(1)(A)(iii), (B)(ii), 8 U.S.C. § 1154(a)(1)(A)(iii), (B)(ii). See discussion infra
note 475 and accompanying text (arguing that INA § 204(a) should be amended to create an
exception to the bona fide marriage requirement for women in polygamous marriages).

312. INA § 101(a)(15)(U), 8 U.S.C. § ll01(a)(15)(U)(2008).

313. Although the U visa was created under VAWA 2000, regulations were not published until
the fall of 2007 and became effective on October 17, 2007, eleven days shy of the seven-year
anniversary of the creation of the U visa. See Julie Dinnerstein, The "New" and Exciting U: No
Longer Just My Imaginaq Friend, in AILA IMMIGRATION & NATIONALITY HANDBOOK 451, 451-52
(2008) (discussing the fact that no U visas had been issued between 2000 and 2007 due to lack of
implementing regulations).

314. INA § 101(a)(15)(U)(i)(IIl), 8 U.S.C. § l l01(a)(15)(U)(i)(Ill). The criminal activity
enumerated in the statute includes rape, torture, trafficking, incest, domestic violence, sexual assault,
abusive sexual contact, prostitution, sexual exploitation, female genital mutilation, being held
hostage, peonage, involuntary servitude, slave trade, kidnapping, abduction, unlawful criminal
restraint, false imprisonment, blackmail, extortion, manslaughter, murder, felonious assault, witness
tampering, obstruction of justice, perjury, or attempt, conspiracy, or solicitation to commit any of
these crimes. Id.

315. INA § 101(a)(15)(U)(i)(I), 8 U.S.C. § 1101( a)(15)(U)(i)(I); 8 C.F.R. § 214.14(b)(1)
(2008). If the direct victim is deceased or incapacitated as a result of the crime, such as in the case
of murder or manslaughter, indirect victims may apply for a U visa as a principal petitioner. Indirect
victims are limited to a direct victim's spouse or unmarried children under twenty-one years of age
and, if the direct victim is a child under twenty-one years of age, parents or unmarried siblings under
eighteen years of age. 8 C.F.R. § 214.14(a)(14)(i).

316. INA § 101(a)(15)(U)(i)(I), 8 U.S.C. §1101(a)(15)(U)(i)(1). The regulations require that the
information be "credible and reliable" and that the petitioner have "knowledge of the details" of
"specific facts" related to the criminal activity. 8 C.F.R. § 214.14(b)(2).

317. The use of the term "criminal activity" throughout the statute and regulations suggests that
the U visa covers a wider scope of bad acts than simply those prosecuted as crimes. INA §
101(a)(15)(U), 8 U.S.C. §1101 (a)(15)(U); 8 C.F.R. § 214.14(a)(9). See also Dinnerstein, supra note
313, at 454. The statute and regulations provide that criminal activity includes any other activity in
violation of federal, state, or local criminal law, if similar in nature to and with the elements of those
crimes enumerated in the statute. Id.

318. INA § 101(a)(15)(U)(i)(V), 8 U.S.C. § l101(a)(15)(U)(i)(IV); 8 C.F.R. § 214.14(a)(9).
These laws include any state, local, tribal, or territorial authorities of the United States. 8 C.F.R. §
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help local, state or federal law enforcement officials investigating or prosecuting
the crime or criminal activity. 3 19 In addition, she must obtain certification from
local state or federal authorities attesting to her past, present, or future
helpfulness in the investigation. 320

While a petitioner for a "U" visa must be admissible, the statute provides a
broad discretionary waiver of the grounds of inadmissibility, including the
Section 212(a)(10)(A) ground of practicing polygamy. 321 The only grounds of
inadmissibility not waivable for a "U" visa petitioner are those for participation
in Nazi persecution, genocide, torture, or extrajudicial killing,3 22 indicating
Congress' intent to "facilitate the reporting of crimes to law enforcement
officials by trafficked, exploited, victimized and abused [noncitizens] who are
not in lawful immigration status." 323 Significantly, there is no requirement that
a "U" Visa petitioner establish good moral character. 324

The recipient of a "U" visa receives "lawful temporary resident status," 325

which provides employment authorization and lawful status for up to four
years. 326 After three years of continuous presence in the United States in "U"
visa status, the recipient may apply to adjust status to permanent resident if DHS
determines that the recipient's presence in the United States is justified on
humanitarian grounds or to ensure family unity or is otherwise in the public
interest. 327 The same broad waiver of the grounds of inadmissibility described
above applies to the adjustment of status process for a "U" visa recipient,
permitting a waiver of the polygamy bar at the discretion of DHS. 328 Thus, a
battered immigrant woman in a polygamous marriage who participates in the
investigation or prosecution of her abuser could be eligible for a "U" visa and
ultimately become a permanent resident despite the fact she was or is a
practicing polygamist. 329

214.14(b)(4).

319. INA § 214(p)(1), 8 U.S.C. § 1184(p)(1) (2008); 8 C.F.R. § 214.14(c)(2)(i).

320. 8 C.F. R. § 214.14(c)(2)(i).

321. INA § 212(d)(14), 8 U.S.C. § 1182(d)(14) (2008).

322. Id. Thus, in addition to polygamy grounds, other grounds that are normally bars, such as
entry without inspection and false claims of citizenship, may be waived.

323. Victims of Trafficking & Violence Protection Act of 2000, Pub. L. No. 106-386, §
1513(a)(2)(B), 114 Stat. 1465, 1534 (2000). Ten thousand U visas are available annually. INA §
214(p)(2)(A), 8 U.S.C. § 1184(p)(2)(A).

324. INA § 101(a)(15)(U)(i), 8 U.S.C. § 1 101(a)(15)(U)(i) (2008). In VAWA 2005, Congress
expressed its intent that the U visa be given particular consideration in cases brought under the
Violence Against Women Act of 1994. See INA § 101(a)(15)(U), n.12.

325. INA § 214(p)(3)(B), 8 U.S.C. § 1184(p)(3)(B).

326. 1NA § 2 14(p)(6), 8 U.S.C. § 1184(p)(6), 8 C.F.R. 214.14(g)(2). Lawful status may be
extended upon request of law enforcement officials if the U visa recipient's presence is required to
assist in the investigation or criminal prosecution. Id.

327. INA § 245(m), 8 U.S.C. § 1255(m) (2008).

328. INA § 245(m)(1), 8 U.S.C. § 1255(m)(1).

329. Because the relief available under VAWA to the battered spouse of a citizen or permanent
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4. Good Moral Character and Naturalization

As it was 200 years ago, 330 proof of good moral character remains a key
element of naturalization today. Persons seeking to acquire citizenship through
naturalization must satisfy a long list of requirements to prove eligibility. First,
only a person lawfully admitted for permanent residence 33 1 who is over the age
of 18332 may apply for naturalization. They must have resided in the United
States with permanent resident status for five years, 333 have been physically
present for at least half of that period, 334 and establish that they have been and
still are "a person of good moral character, attached to the principles of the
Constitution of the United States, and well disposed to the good order and
happiness of the United States."3 35  In addition, they must pass an English
language proficiency test,336 as well as an oral exam on the history and
government of the United States. 337 Certain classes of individuals, including
anarchists, communists, and persons who advocate the violent overthrow of the
United States government, are barred from naturalizing. 338

A person seeking to naturalize must demonstrate good moral character for
five years preceding the date of filing the application, 339 or three years if the
person is married to a United States citizen 340 or has adjusted status under

resident is not available to a battered immigrant whose spouse is undocumented, or to an unmarried
immigrant who is battered by a boyfriend, girlfriend, or gay or lesbian partner, the only immigration
relief available to these individuals is the U visa.

330. See supra text accompanying note 255. A person may acquire citizenship in two ways: (1)
by operation of law through birth in the U.S., jus soli, or abroad to U.S. citizen parents, jus
sanguinis; or (2) through the process of naturalization.

331. INA § 318, 8 U.S.C. § 1429 (2008). Having been granted permanent resident status is not
sufficient; the grant of permanent residence will be reviewed to determine if it was lawful. See, e.g.,
Matter of Longstaff, 716 F.2d 1439 (5th Cir. 1983), cert. denied, 467 U.S. 1219 (1984) (applicant
excludable as a homosexual at time permanent residence acquired; therefore, he was not lawfully
admitted and his naturalization was denied).

332. INA § 334(b), 8 U.S.C. § 1445(b) (2008). However, minors with at least one citizen
parent may be naturalized upon the application of the parent. INA § 322(a)(1), 8 U.S.C. §
1433(a)(1) (2008). In addition, a person who served honorably in the military during times of war
may naturalize at any age. INA § 329(b)(1), 8 U.S.C. § 1440(b)(1) (2008).

333. INA § 316(a), 8 U.S.C. § 1427 (2008). The residency requirement is three years for the
spouse of a U.S. citizen and for persons who obtained permanent resident status under VAWA. INA
§ 319(a), 8 U.S.C. § 1430 (2008).

334. INA § 316(a), 8 U.S.C. § 1427(a). They must also have resided for three months in the
district in which they are filing the application. Id.

335. Id.
336. [NA § 312(a)(1), 8 U.S.C. § 1423(a)(1) (2008).
337. INA § 312(a)(2), 8 U.S.C. § 1423(a)(2).
338. INA § 313(a), 8 U.S.C. § 1424 (2008).
339. INA § 316(a)(3), 8 U.S.C. § 1427(a)(3).
340. Id. The applicant must live in marital union during the entire three-year period. 8 C.F.R. §

319.1 (2008). The termination of the marriage by death or divorce or the expatriation of the citizen
spouse renders the applicant ineligible under this provision. 8 C.F.R. § 319.1(b)(2). Good moral
character must only be established during the three-year period. Id.
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VAWA. 34 1 Good moral character must last through the naturalization process
up to administration of the oath of allegiance. 342 As previously discussed, the
INA does not define good moral character, 343 but instead sets forth a list of
categories of persons statutorily ineligible for a finding of good moral
character. 344 This list of acts and crimes that preclude a fmding of good moral
character is not exclusive, and a person can be found to lack good moral
character for a reason not set forth in Section 101(f). 34 5 For naturalization
purposes, the determination of good moral character is not limited to the five or
three year period preceding the application, but may take into consideration the
applicant's conduct and acts at any time prior to that period as well. 34 6 In
addition, a previous finding that the applicant is not deportable is not conclusive
evidence of good moral character. 347

The practice of polygamy is listed at Section 101(f)(3) as a statutory bar to
a finding of good moral character. This applies for naturalization purposes
whether or not the person was actually found inadmissible on that basis. 34 8

Further, the regulations promulgated pursuant to Section 316 require a finding
that a naturalization applicant lacks good moral character if the applicant "has
practiced or is practicing polygamy." 349  Therefore, a person who previously

341. INA § 319(a), 8 U.S.C. § 1430(a) (2008).

342. INA § 316(a)(3), 8 U.S.C. § 1427(a)(3); 8 C.F. R. § 316.10(a)(1) (2008). See also Peter J.
Spiro, Questioning Barriers to Naturalization, 13 GEO. IMMIGR. L. J. 479, 509 (1999).

343. See supra notes 261-64 and accompanying text.
344. INA§ 101(f),8U.S.C.§1101(t)(2008).

345. Id. The regulations to Section 316 of the INA list additional grounds for a finding that a
person lacks good moral character, including willfully failing to support dependants and extramarital
affairs that tended to destroy an existing marriage. See 8 C.F.R. § 316.10 (2008).

346. 1NA § 316(e), 8 U.S.C. § 1427(e) (2008). However, a finding of lack of good moral
character cannot be based solely on an act outside of the statutory time period. See Gatcliffe v.
Reno, 23 F.Supp. 2d 581, 585 (D.V.I. 1998) (holding that the Attorney General may consider acts
outside the statutory period in making a determination of the applicant's character but may not deny
naturalization on the basis of such acts alone).

347. INA § 316(d), 8 U.S.C. § 1427(d).

348. INA § 101(f)(3), 8 U.S.C. § 1 101(f)(3). The other classes of persons listed in Section
101(0(3) include persons who engaged in prostitution within ten years, smugglers who aided or
abetted a non-citizen to enter into the United States, persons who have committed crimes of moral
turpitude, persons who were drug traffickers, and persons who violated controlled substances laws.
Id. In addition, persons who have at any time committed aggravated felonies as defined in Section
101(a)(43) may be deemed to lack good moral character under Section 101(0(8) for crimes
committed years before the statutory period that were not aggravated felonies at the time. See
generally John J. Francis, Failure to Advise Non-Citizens of Immigration Consequences of Criminal
Convictions: Should This Be Grounds To Withdraw a Guilty Plea?, 36 U. MICH. J.L. REFORM 691,
706, n.89 (2003) (discussing the consequences of retroactive immigration laws on criminal
convictions for immigrants); Nancy Morawetz, Rethinking Retroactive Deportation Laws and the
Due Process Clause, 73 N.Y.U. L. Rev. 97, 154-55 (1998) (noting that the deportation provisions of
the 1996 immigration law amendments are applied retroactively to immigrants who could not or
would not have been deported under the law in place at the time the immigrants were convicted for
their offenses).

349. 8 C.F.R. § 316.10. The list of mandatory ineligibility for good moral character under the
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practiced polygamy, whether in the United States or abroad, is ineligible to
naturalize even if he or she no longer practices polygamy and did not "come to
the United States to practice polygamy," as required under Section
212(a)(10)(A). 350 A person who obtains a "U" visa with a waiver of the
polygamy ground of inadmissibility is precluded from naturalizing as well. 35 1

The public policy against the practice of polygamy thus makes it impossible for
any foreign-born person who has ever voluntarily practiced polygamy to become
a citizen of the United States through naturalization. 3 52

E. Polygamy, Bigamy and Crimes of Moral Turpitude

Polygamy is not a crime under federal law, 353 nor is it an enumerated
crime in most states.3 54 While only nine states criminalize polygamy in their
penal codes, 355 bigamy is a crime in 49 states and the District of Columbia. 356

In all but nine of the states in which bigamy is a crime, persons prosecuted for
polygamy are charged under the bigamy statute. Bigamy is a crime of moral
turpitude under immigration law, and conviction of a crime of moral turpitude is
a ground of inadmissibility under Section 212(a)(2), as well a ground for
deportation under Section 237(a)(2)(A). 357

The INA does not define "crime of moral turpitude," and immigration
officials and the courts have struggled with little success to develop a common

regulation includes habitual drunkards, gamblers, persons earning income principally from illegal
gambling activities, prostitutes, murderers, aggravated felons, persons who have committed crimes
of moral turpitude or controlled substances offenses, persons incarcerated for an aggregate of 180
days, persons giving false testimony to gain a benefit under the INA, and any person who "admits
committing any criminal act [enumerated in the regulation] for which there was never a formal
charge, indictment, arrest, or conviction, whether committed in the United States or any other
country." Id.

350. See discussion supra Part III.B.

351. See discussion supra Part III.D.3.

352. If a VAWA applicant obtained a waiver by establishing that the polygamy was involuntary
and a part of the abuse, it is possible she could establish good moral character and naturalize.

353. See Laura Brown, Comment, Regulating the Marrying Kind: The Constitutionality of
Federal Regulation of Polygamy under the Mann Act, 39 MCGEORGE L. REv. 267, 297 (2008)
(arguing that polygamy could be prosecuted under the Mann Act).

354. As previously discussed, polygamy is the religious or cultural practice of plural marriage,
whereas bigamy is the act of marrying for a second time when still a party to a valid marriage. See
discussion supra Part III.C.I.

355. These states are: Michigan, MICH. COMP. LAWS ANN. § 750.441; Mississippi, MISS. CODE
ANN. § 97-27-43; Massachusetts, MASS. GEN. LAWS ch. 272, § 13; Arizona, ARIZ. CONST. art. 20,
2; Utah, UTAH CODE ANN. 1953 § 76-7-101; Virginia, VA. CODE ANN. § 18.2-363; Maine, ME. REV.
STAT. ANN. tit. 17-A, § 551; New Mexico, N.M. CONST. art. 21, § 1; Oklahoma, OK CONST. art. 1.

356. See, e.g., New York, N.Y. PENAL LAW § 255.15; Texas, TEX. PENAL CODE ANN. § 25.01;
Illinois, 720 ILL. COMP. STAT. 5/11-12; Florida, FLA. STAT. § 826.02. Massachusetts is the only
state that criminalizes polygamy and has no separate bigamy statute. See MASS. GEN. LAWS ch. 272,
§ 13.

357. INA § 212(a)(2)(A)(i)(I), 8 U.S.C. § I182(a)(2)(A)(i)(1) (2008); INA § 237(A)(2)(a)(i), 8
U.S.C. § 1227(A)(2)(a)(i) (2008).
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understanding of the term over the years. 358 The Fourth Circuit recently
defined moral turpitude as conduct "that shocks the public conscience as being
inherently base, vile or depraved, contrary to the rules of morality and the duties
owed between man and man, either one's fellow man or society in general." 359

Other, simpler definitions define moral turpitude as "conduct which is inherently
base, vile, or depraved and contrary to accepted rules of morality" or "conduct
that is contrary to justice, honesty, or morality." 360

Crimes of moral turpitude include crimes against individuals, crimes
against property, crimes committed against governmental authority, and crimes
against the family or sexual morality. 36 1 Literally hundreds of crimes, state and
federal, have been identified as constituting crimes of moral turpitude. 362 A
person who has been convicted of a crime of moral turpitude, or who admits to
DHS or a consular officer overseas that he or she has committed such crimes or
committed acts that constitute the essential elements of such crimes, is
inadmissible. 36 3 The BIA has set forth a three-pronged test to determine when
the acknowledgment of certain behavior to an immigration official is sufficient
to justify a finding of inadmissibility: 1) the admitted conduct must constitute
the essential elements of the crime; 2) the applicant must have been provided
with a definition and the essential elements of the crime prior to his admission;
and 3) the admission must be voluntary. 364

358. As a leading immigration treatise reports, "[a]ttempts to arrive at a workable definition of
moral turpitude never have yielded entire satisfaction." GORDON ET AL., supra note 261, at §
71.05(l)(d)(1).

359. Medina v. United States, 259 F.3d 220, 227 (4th Cir. 2001). Most often the definition used
by the courts is taken from Black's Law Dictionary. See, e.g., United States v. Smith, 420 F.2d 428,
431 (5th Cir. 1970) (citing BLACK'S LAW DICTIONARY 1 60 (Rev. 4th ed. 1957) ("Moral turpitude
is defined as: 'An act of baseness, vileness, or depravity in the private and social duties which a man
owes to his fellow men, or to society in general, contrary to the accepted and customary rule of right
and duty between man and man."')).

360. Matter of Franklin, 20 1. & N. Dec. 867, 868 (B.I.A. 1994), ayrd, Franklin v. INS, 72 F.3d
571 (8th Cir. 1995). See also Hamdan v. INS, 98 F.2d 183, 186 (5th Cir. 1996) (setting forth
definition and test developed from B.I.A. cases); Brian C. Harms, Redefining "Crimes of Moral
Turpitude": A Proposal for Congress, 15 GEO. IMMIGR. L.J. 259, 267-70 (2001) (identifying
numerous offenses constituting crimes of moral turpitude).

361. See, e.g., THE U.S. DEPARTMENT OF STATE FOREIGN AFFAIRS FIELD MANUAL, 9 FAM
40.21 (A) N2.3 (dividing crimes of moral turpitude into these categories and listing numerous crimes
under each category).

362. Crimes involving moral turpitude include, inter alia, murder, rape, kidnapping, crimes of
domestic violence, child abuse, incest, arson, blackmail, embezzlement, forgery, fraud, bribery, mail
fraud, counterfeiting and perjury. See generally DAN KESSELBRENNER ET AL., IMMIGRATION LAW
AND CRIMES §§ 6:1-:6 (2008).

363. INA § 212(a)(2)(A)(i)(I), 8 U.S.C. § 1182(a)(2)(A)(i)(I) (2008). This includes an attempt
or conspiracy to commit such a crime. Id. Further, a permanent resident who remains outside of the
United States for more than 180 days must establish admissibility before being permitted to reenter.
Therefore, conviction of a crime of moral turpitude could result in the permanent resident being
placed in removal proceedings. INA § 101(a)(13)(C)(ii); 8 U.S.C. § 1101(a)(13)(C)(ii) (2008).

364. See, e.g., Matter of K, 7 I. & N. Dec. 594, 598 (B.I.A. 1957); Braun v. INS, 992 F.2d
1016, 1019 (9th Cir. 1993). See also 22 C.F.R. § 40.21(a)(1) (2008).
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In addition to being a ground of inadmissibility, conviction of a crime of
moral turpitude is also a ground for deportation.365 All noncitizens, including
permanent residents, are subject to removal for conviction of a crime of moral
turpitude within five years of admission to the United States, provided that the
crime is one for which a sentence of one year or longer may be imposed. 366

Further, the term "conviction" has a much broader meaning under immigration
law than state or federal law. It includes not only a formal judgment of guilt
entered by a court, but also a disposition where an adjudication of guilt has been
withheld, although a judge or jury has found the defendant guilty.36 7 It also
includes a guilty plea, a plea of nolo contendere, or the admission of sufficient
facts to warrant a finding of guilt where the judge has ordered some form of
punishment, penalty, or restraint on the defendant's liberty. 368 Thus, a criminal
disposition that does not and has never constituted a conviction under federal or
state law may be a conviction for immigration purposes. 369

In order to constitute a crime of moral turpitude, the offense must involve
the criminal intent or mens rea necessary to be "[c]onduct that is contrary to
justice, honesty or morality. ' ' 370 However, not all state bigamy statutes include
the criminal intent necessary for a bigamy conviction to constitute a crime of

moral turpitude for immigration purposes. 37 1 Therefore, the laws of the state or
country in which the crime was committed must be considered in each case to

determine whether the violation of such law involves moral turpitude. 3 7 2

365. INA § 237(a)(2)(A)(i), 8 U.S.C. § 1227(a)(2)(A)(i) (2008). A non-citizen is also
deportable if convicted of an aggravated felony. INA § 237(a)(2)(A)(iii), 8 U.S.C. §
1227(a)(2)(A)(iii). There are currently over fifty general classes of crimes specifically enumerated
as aggravated felonies under Section 101(a)(43); classification of a conviction as a misdemeanor
under state law does not automatically exclude it from consideration as an aggravated felony. See,
e.g., Matter of Aruna, 24 I. & N. Dec. 452 (B.I.A. 2008) (finding that state misdemeanor for
conspiracy to distribute marijuana constituted aggravated felony).

366. Id. This provision was changed in 1996 by AEDPA § 435(b) to apply to individuals who
receive a sentence of less than one year, as long as the offense carries a potential sentence of one
year or more. Previously, the statute required a sentence or actual confinement of one year or more.
Conviction of more than one crime of moral turpitude is a basis for removal at any time, provided
the convictions did not arise out of a single scheme of criminal misconduct. INA § 237(a)(2)(A)(ii),
8 U.S.C. § 1227(a)(2)(A)(ii). This applies to convictions for two or more crimes involving moral
turpitude not arising out of a single scheme of criminal conduct, regardless of whether the offender
was confined therefore and regardless of whether the convictions were in a single trial. Id.

367. INA § 101(a)(48)(A), 8 U.S.C. § l101(a)(48)(A).

368. Id.

369. Id. Even the dismissal of a case after successful completion of probation may be
considered a conviction if there was a guilty plea, nolo contendere, or an admission of facts
sufficient to warrant a finding of guilt.

370. Da Rosa Silva v. I.N.S., 263 F.Supp. 2d 1005, 1011 (2003) (internal citation omitted).

371. Approximately twenty-one of the bigamy statutes in the United States require the criminal
intent necessary to qualify as a crime of moral turpitude. See, e.g., ARIZ. REV. STAT. ANN. § 13-
3606(A) (2007); GA. CODE ANN. § 16-6-20-21 (2005); VA. CODE ANN. § 18.2.362-364 (2004);
WASH. REV. CODE § 9A.64.010 (2005).

372. Whitty v. Weedin, 68 F.2d 127 (9th Cir. 1933) (holding that conviction for bigamy under
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For example, in Braun v. INS,3 73 the Ninth Circuit overruled the BIA's
decision that the appellant, Braun, was inadmissible 374 for having admitted to
the essential elements of the crime of bigamy. 375 Braun had acknowledged that
he married a second wife in Mexico, believing that his first marriage in Mexico
was invalid; he later divorced the second wife and remarried the first wife in the
United States. 376 The Ninth Circuit reversed, holding that the BIA erred in
finding that Braun admitted to the essential elements of bigamy. 377 The court
held that although Braun admitted to marrying a second time while still in a
valid marriage, his belief that the first marriage was invalid meant that he did
not have the necessary intent for a bigamy conviction in Arizona, and thus he
had not admitted to all the elements of the crime, as required to establish a crime
of moral turpitude under the INA. 3 7 8

Likewise, in Matter of S,379 the respondent pled guilty to the crime of
polygamy/bigamy 380 under the Massachusetts statute, even though he had a
bona fide and reasonable belief at the time of his second marriage that his first
wife was dead.38 1  The Massachusetts statute did not require intent as an
element of the crime. 3 82 The BIA held that violation of the statute in such a
case could not be "so shocking to the moral sensibilities of the community as to
involve moral turpitude, ... as the statute includes within its scope types of cases
in which no moral turpitude was involved. ' ' 383 Therefore, the defendant had not
committed a crime of moral turpitude, despite his conviction. 384 Thus, where

Canadian law was a crime of moral turpitude.); see also Smalley v. Ashcroft, 354 F.3d 332, 337 (5th
Cir. 2003) (stating general rule that courts must analyze the elements of a crime that the government
must prove for conviction, in order to determine if it is a crime of moral turpitude).

373. Braun v. INS, 992 F.2d 1016 (9th Cir. 1993).

374. Id. at 1018. The appropriate terminology at the time was "excludable."

375. Id. At issue was whether the immigration judge had appropriately granted a hardship
waiver under Section 241(0; the INS argued that Braun was statutorily ineligible for the waiver
because he was inadmissible under Section 212(a)(9) for having admitted to the crime of bigamy.

376. Id. at 1017. Braun testified that before he married the second wife, he consulted an
attorney in Mexico, who erroneously informed him that his first marriage was invalid because he
was underage and did not obtain parental consent.

377. Id. at 1016.

378. Id. at 1018. The court found that while the Arizona bigamy statute was silent as to intent,
case law had established that the state must prove the defendant intended to marry two spouses to
secure a conviction. Id. (citing Ford v. State, 192 P. 1117, 1119 (1920)).

379. Matter of S., 11. & N. Dec. 314 (B.I.A. 1942).

380. Massachusetts is one of only nine states to criminalize polygamy; the statute clearly
addresses bigamy and not the religious practice of plural wives, however. MASS. ANN. LAWS ch.
272, § 15 (2008).

381. MatterofS.,I l.&N. Dec. at315.

382. Id. (citing Commonwealth v. Mash, 7 Met. 472 (1844) (holding that "it is not the intention
of the law to make the legality of a second marriage, whilst the former husband or wife is in fact
living, depend upon ignorance of such absent person's death")).

383. Id.

384. Cf Gonzalez-Martinez v. Landon, 203 F.2d 196 (9th Cir. 1953) (upholding finding of
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the statute does not include criminal intent as an element and permits a
conviction based on a bigamous marriage arising from an honest mistake of fact,
there can be no finding of a crime of moral turpitude. 385

In reality, bigamy convictions in the United States are uncommon in
contemporary times. 386 For noncitizens in a polygamous marriage, the issue of
bigamy as a crime of moral turpitude is most likely to come up in the context of
an admission of facts that constitute the elements of the crime of bigamy during
interactions with immigration officials. Such statements could result in a
finding of inadmissibility under Section 212(a)(2)(A) or deportability under
Section 237(A)(2). However, determining whether the admissions constitute the
elements of the crime of bigamy depends upon the law of the state in which the
crime occurred. 387  If the state bigamy statute requires criminal intent,
noncitizens in a polygamous marriage clearly have the requisite intent if they
knowingly consented to the husband taking multiple wives. Whether the statute
applies to the husband only or to all wives in the marriage depends upon the
breadth of the statute. 38 8 On the other hand, if the polygamous marriage
occurred in a state where intent is not an element of the crime, admission of
facts proving the bigamy would not constitute admission of a crime of moral

deportability where defendant admitted to crime of bigamy under California law); Matter of F- M-, 7
I. & N. Dec. 420 (B.I.A. 1957) (visa application concealing a prior marriage that had not been
terminated constituted either valid admission of bigamy or admission of essential elements of
bigamy, making visa invalid). The Department of State Foreign Affairs Manual provides that the
discovery that an alien is a bigamist would not preclude issuance of an immigrant visa under INA §
212(a)(2)(i)(I), although a conviction for or admission of bigamy might preclude issuance under INA
§ 212 (a)(2)(i)(l) for a crime involving moral turpitude. See 9 FAM 40.101 NI (Aug. 26, 1991)
(citing Matter of G--, 6 1. & N. Dec. 9 (B.I.A. 1953)).

385. See Forbes v. Brownwell, 149 F.Supp. 848 (D.D.C. 1957) (conviction for bigamous
marriage based on honest mistake of fact as to validity of divorce or annulment does not involve
moral turpitude). In general, if a statute encompasses both acts that do and do not involve moral
turpitude, a finding of deportability cannot be sustained. See Hemandez-Martinez v. Ashcroft, 329
F.3d 1117 (9th Cir. 2003), reh 'g denied, 343 F.3d 1075 (2003) (finding Arizona drunk driving law
not a crime of moral turpitude where statute is divisible and permits conviction for merely sitting in
car with open beer can). Courts have described this as the categorical approach, requiring an
analysis of the elements of the crime rather than the individual's conduct. See, e.g., Vusanovic v.
U.S. Att'y Gen., 439 F.3d 1308, 1311 (11th Cir. 2006) (relying on categorical approach to find
second-degree arson under Florida law a crime of moral turpitude). A court may also apply a
"modified categorical approach," whereby it conducts a limited examination of the documents of
conviction to determine if specific elements of a generically defined crime were proven. See, e.g., In
re Ajami, 22 1. & N. Dec. 949, 950 (B.I.A. 1991) (looking to indictment, plea, verdict, and sentence
to determine if offense of aggravated stalking was a crime of moral turpitude).

386. There has, however, been an increase in some states as a result of enforcement efforts
against fundamentalist Mormon polygamists such as Warren Jeffs. See Joseph Bozzuti, The
Constitutionality of Polygamy Prohibitions After Lawrence v. Texas, 43 CATH. LAW 409, 419
(2004) (noting the infrequency of convictions for polygamy in the past fifty years).

387. The admission must also be voluntary and with knowledge of elements of crime. See, e.g.,
Braun, 992 F.2d at 1019.

388. See, e.g., MD. CODE ANN., CRIM. LAW § 10-502 (bigamy statute applies only to the person
who married a second spouse); cf 18 PA. CONS. STAT. ANN. § 4301 (bigamy statute covers a person
who knowingly marries another who is already married).
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turpitude, even though the parties knowingly entered into the polygamous
marriage and the husband had multiple wives. 3 89

F. Polygamy and the Law ofAsylum

The polygamy bar is an issue in asylum law in three distinct contexts. First
is the question of whether the polygamy ground of inadmissibility in Section
212(a) bars an asylum seeker from receiving asylum or from adjusting status to
become a permanent resident after being granted asylum. Second, polygamy
affects the determination of who constitutes a spouse or a child when an asylee
seeks to bring his or her family to the United States as derivative asylees. The
third question is whether a forced polygamous marriage constitutes gender-
based persecution and may serve as the basis for a grant of asylum, an important
topic that is beyond the scope of this article. 390

1. Asylum and Grounds of Inadmissibility

To qualify for asylum, a person must satisfy each element of the definition
of "refugee" set forth in the INA. 3 9 1 Under the INA, a refugee is a person who,
due to a well-founded fear of persecution on account of race, religion,
nationality, membership in a particular social group, or political opinion, is
unable or unwilling to return to his or her home country. 392 A person seeking
asylum requests protection from persecution either upon their arrival at a port-
of-entry or once they are physically present in the United States. 39 3 A person in

389. See, e.g., N.C. GEN. STAT. § 14-183; R.I. GEN. LAWS § 11-6-1 (1956).
390. For a discussion of forced polygamous marriage as a ground of gender-based persecution,

see, e.g., Stephen Knight and Karen Musalo, Asylum for Victims of Gender Violence: An Overview
of the Law, and an Analysis of 45 Unpublished Decisions, 03-12 IMMIGR. BRIEFINGS (Dec. 2003)

391. INA § 101(a)(42)(A), 8 U.S.C. § 1 101(a)(42)(A) (2008).
392. Id. The INA defines "refugee" as "any person who is outside of any country of such

person's nationality or, in the case of a person having no nationality, is outside any country in which
such person last habitually resided, and who is unable or unwilling to return to, and is unable or
unwilling to avail himself or herself of the protection of, that country because of persecution or a
well-founded fear of persecution on account of race, religion, nationality, membership in a particular
social group or political opinion."

393. INA § 208, 8 U.S.C. § 1158 (2008); 8 C.F.R. § 208 (2008). In contrast, a refugee is a
person outside of the United States who obtains the status of "refugee" under INA § 101(a)(42)(A)
through a separate process administered by the United States Bureau of Population, Refugees and
Migration. See U.S. Dep't of State, Bureau of Population, Refugees and Migration,
http://www.state.gov/g/prm/ (last visited Apr. 5, 2009); see also 1 FAM 520-29 (Sept. 12, 2006).
The Bureau of Population, Refugees and Migration works in conjunction with the United Nations
High Commission for Refugees (UNHCR), see UNHCR - Basic Facts,
http://www.unhcr.org/basics.html (last visited Apr. 5, 2009), to resettle refugees who are of special
humanitarian concern to the United States. INA § 207, 8 U.S.C. § 1157 (2008). Each year the
United States gives highest priority to refugees whom UNHCR or a United States embassy refers for
resettlement due to "urgent humanitarian concerns." See Marisa Cianciarulo, The W Visa: A
Legislative Proposal for Female and Child Refugees Trapped in a Post- September 11 World, 17
YALE J. L. & FEMINISM 459, 472 (2005) (describing the U.S. refugee resettlement program and the
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the United States may apply for asylum affirmatively, by making the request for
asylum directly to DHS, 394 or defensively, when the applicant is in removal
proceedings and requests asylum before an immigration judge. 395

An award of asylum is discretionary; even an applicant who qualifies as a
refugee still has the burden of proving that they merit a favorable exercise of
discretion. 396 Asylum must be denied if an individual has participated in
terrorist activities or in the persecution of others or has been convicted in the
United States of a "particularly serious crime," which includes an aggravated
felony. 397 Denial of asylum is also mandatory if an individual is found to be a
danger to the security of the United States 398 or has committed a serious non-
political crime outside of the United States.399 An applicant who previously
filed for asylum and was denied 400 or who was firmly resettled in another
country4 01 is also barred from a grant of asylum. 40 2 In addition, an asylum

process for refugee resettlement). The issue of polygamy among refugees can be a particular
problem for the UNHCR, which must try to relocate refugees to countries that recognize
polygamous marriage. Nora Demleitner, How Much Do Western Democracies Value Family and
Marriage?: Immigration Law's Conflicted Answers 32 HOFSTRA L. REv. 273, 279 (2003)
(describing an unusual and officially unacknowledged exception to the U.S. prohibition against
polygamy granted to certain Iraqi refugees who collaborated with the U.S. government during and
after the first Gulf War).

394. INA § 208(b)(l)(a), 8 U.S.C. § 1158(b)(1)(a).

395. Id.

396. See Perkovic v. INS, 33 F.3d 615, 620-21 (6th Cir. 1994) (burden is on the applicant to
establish that a favorable exercise of discretion is justified); see also Matter of Pula, 19 I. & N. Dec.
467, 473-74 (B.I.A. 1987) (an alien's manner of entry or attempted entry is a proper and relevant
discretionary factor to consider in adjudicating asylum applications).

397. INA § 208(b)(2)(A)(i)-(vi), (B)(i), 8 U.S.C. § 1158(b)(2)(A)(ii), (B)(i).

398. INA § 208(b)(2)(A)(iv), 8 U.S.C. § 1158(b)(2)(A)(vi).
399. INA § 208(b)(2)(A)(iii), 8 U.S.C. § 1158(b)(2)(A)(iii).

400. INA § 208(a)(2)(C), 8 U.S.C. § 1158(a)(2)(C).

401. INA § 208(b)(2)(A)(vi), 8 U.S.C. § 1158(b)(2)(A)(vi); 8 C.F.R. § 208.15 (2008).

402. CFR § 208.13(c) (2008). If an asylum applicant is found to be ineligible for asylum under
either Section 208(a)(2) or 208(b)(2) of the Act, there are still forms of relief available. The
immigration court must consider whether the applicant is eligible for withholding of removal under
Section 241(b)(3) of the Act or for relief under the Convention Against Torture. An applicant who is
seeking withholding of removal must show that her life or freedom would be threatened on account
of her race, religion, nationality, membership in a particular social group, or political opinion. See
JNA § 241(b)(3)(A), 8 U.S.C. § 123 1(b)(3)(A) (2008). In order to make this showing, the applicant
has the burden of proving that it is more likely than not that she will be persecuted on account of a
protected ground. See INS v. Stevic, 467 U.S. 407, 413 (1984); 8 C.F.R. § 1208.16(b)(2) (2008).
As with asylum, an applicant's showing of past persecution in the proposed country of removal gives
rise to a presumption that her life or freedom would be threatened there in the future. See 8 C.F.R. §
1208.16(b)(1). The immigration court must also consider whether the applicant is eligible for
withholding of removal under the Convention Against Torture if the applicant requests such
consideration or if the evidence presented by the applicant indicates that the applicant may be
tortured in the country of removal. In order to qualify for protection under the Convention Against
Torture, an must establish that if she is removed, it is more likely than not that she will be subject to
torture, as it is defined by regulation. See 8 C.F.R. §§ 1208.16(c), 1208.18(a) (2008); see also
C.F.R. § 208.16 (2008).
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applicant must demonstrate by clear and convincing evidence that they filed the
asylum application within one year of arriving in the United States. 403

Asylum seekers need not, however, establish that they are admissible. The
grounds of inadmissibility under Section 212(a) do not apply in asylum
cases.4 04 Thus, the fact that an asylum seeker is a husband or wife in an
ongoing polygamous marriage or that he or she acknowledges a plan to practice
polygamy in the United States would not statutorily bar a grant of asylum. 40 5

A grant of asylum provides significant benefits to the recipient. An asylee
receives work authorization and is permitted to bring his or her spouse and
unmarried children under age 21 to the United States as derivative asylees. 406

Although asylum status is not permanent, an asylee cannot be removed from the
United States unless the government can establish a fundamental change in
circumstances in the home country that proves the asylee will no longer be in
danger upon return. 40 7 Most importantly, an asylee may apply to adjust his or
her status to lawful permanent resident one year after the grant of asylum. 40 8

Inadmissibility, and therefore the practice of polygamy, does become an
issue if an asylee chooses to adjust status. 40 9 Like all applicants who adjust
status, asylees must prove they are admissible and that none of the grounds in
Section 212(a) apply. However, Section 209(c) permits a broad waiver of the
212(a) grounds of admissibility for asylees who are seeking to become

403. INA § 208(a)(2)(B), 8 U.S.C. §1158(a)(2)(B); 8 C.F.R. § 208.4(a)(5) (2008). Proof of
extraordinary circumstances relating to the delay in filing the application may permit its
consideration. INA § 208(a)(2)(D), 8 U.S.C. § 1158 (a)(2)(D). An applicant who previously applied
for asylum and was denied is also barred from receiving asylum, INA § 208(a)(2)(C), 8 U.S.C. §
1158(a)(2)(C); 8 C.F.R. § 208.4(a)(3), unless they can establish the existence of changed
circumstances that materially affect their eligibility for asylum. INA § 208(a)(2)(D), 8 U.S.C. §
1158(a)(2)(D); 8 C.F.R. § 208.4(a)(4). However, once in the United States, a person may apply for
asylum regardless of their immigration status.

404. 8 C.F.R. § 209.2(a)(v) (2008). In contrast, refugees must establish that they are admissible
before receiving refugee status. 8 C.F.R. § 207.3(a)-(b) (2008). A broad range of waivers applies to
refugees at the time of admission, see INA § 207(c)(3), 8 U.S.C. § 1157(c)(3) (2008), as well as to
refugees and asylees seeking to adjust status to permanent resident. INA § 209(c), 8 U.S.C. §
1159(c) (2008).

405. It should be noted, however, that asylum remains a grant of discretion. However, if the
immigration court finds that the applicant qualifies as a refugee but denies asylum as a matter of
discretion, the court must grant withholding of removal if it finds that it is more likely than not that
the applicant will be persecuted if returned to their home country. 8 C.F.R. § 208.16(b)(2).

406. 8 C.F.R. § 208.12 (2008).

407. 8 C.F.R. § 208.24 (2008).

408. 8 C.F.R. § 209.2.
409. There is no requirement that an asylee adjust status. In contrast, a refugee must adjust

status within one year of arriving in the U.S. 8 C.F.R. § 209.l(a)(1) (2008). An asylee is eligible for
adjustment of status, provided that the asylee applies for adjustment, continues to be a refugee or is
the spouse or child of a refugee, has been physically present in the U.S. for at least one year, has not
been firmly resettled in a foreign country, is admissible in the U.S. as an immigrant under the Act,
and has a refugee number available under Section 201(a) of the Act. 8 C.F.R. § 209.2(a)(l)(i)-(vi).
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permanent residents. 4 10  These waivers may be granted for humanitarian
purposes, to assure family unity, or when it is otherwise in the public interest. 4 11

All grounds that may cause the asylee to be inadmissible under Section 212(a)
may be waived, except those barring persons involved in trafficking, espionage,
terrorist activities, the Nazi persecution, genocide, torture, or extrajudicial
killing.4 12 Therefore, it is possible for a person to receive a waiver of the
Section 212(a) polygamy bar on humanitarian or family unity grounds that
would permit him or her to become a permanent resident despite an ongoing
polygamous marriage or a plan to practice polygamy in the United States.

2. Polygamy and Derivative Asylees

A person who is granted asylum may file to have his or her spouse and
each child granted the same asylum status as derivative asylees.4 13 The spouse
and child must establish that they are not ineligible for asylum for the same
reasons applied to the principal asylee (for example, they must not have
participated in persecution, been convicted of a particularly heinous crime,
etc.). 4 14 As with the principal asylee, a derivative asylee need not prove
admissibility. Polygamy is still an issue, however, because a spouse must prove
that he or she qualified as a spouse under the INA at the time the principal
asylee was granted asylum. 4 15 This requires proof of a valid marriage for
immigration purposes, and of course, a polygamous marriage is not valid for
immigration purposes. 4 16 Only the first marriage will be recognized as valid for
immigration purposes, which means that the husband in a polygamous marriage
may bring his first wife as a derivative asylee, but not his second or third wife.
Since the marital relationship must have existed at the time asylum was granted,
a husband cannot manipulate the rule by divorcing the first wife and remarrying
a second or later wife. 4 17

Likewise, a second or subsequent wife who is the principal asylee is unable
to petition on behalf of her polygamous husband since their marriage would not

410. 8 C.F.R. § 209.2(b).

411. INA § 209(c), 8 U.S.C. § 1159(c) (2008); 8 CFR § 209.2(b). A few grounds are statutorily
inapplicable to asylees. INA § 212(a)(4)-(5), (7), 8 U.S.C. § 1 182(a)(4)-(5), (7) (2008).

412. INA § 209(c), 8 U.S.C. § 1159(c); 8 C.F.R. § 209.2(b). Waivers may be granted provided
that the asylee continues to be a refugee, has been physically present in the U.S. for at least one year,
and has not been firmly resettled in a foreign country. 8 C.F.R. § 209.2(a)(i)-(vi). Waivers are also
not allowed if the admission of the person would have potentially serious adverse foreign policy
consequences. See INA §§ 209(c), 212(a)(3)(C), 8 U.S.C. §§ 1159(c), 1 182(a)(3)(C).

413. INA § 208(c)(2)(B)(3), 8 U.S.C. § 1158(c)(2)(B)(3) (2008); 8 C.F.R. § 208.21(a) (2008).
An asylee may also file for derivative status of a spouse and children even if they are already present
in the U.S., regardless of their immigration status. 8 C.F.R. § 208.21(c).

414. INA § 208(b)(2)(A)(i)-(v), 8 U.S.C. § 1158(b)(2)(A)(i)-(v); 8 C.F.R. §208.21(a).

415. 8 C.F.R. § 208.21(b).

416. See discussion supra Part III.C.I.

417. See8 C.F.R. § 208.21(b).

2009]

56

Berkeley Journal of International Law, Vol. 27, Iss. 2 [2009], Art. 3

http://scholarship.law.berkeley.edu/bjil/vol27/iss2/3



438 BERKELEY JOURNAL OF INTERNATIONAL LAW

be recognized as valid for immigration purposes.4 18 Of course, if the husband
and each of the wives are independently eligible for asylum, it is possible that all
spouses could obtain asylee status in the United States. Polygamy would be an
issue, however, if the husband and any of the wives sought to adjust to
permanent resident status, since they would each need to obtain a waiver of the
polygamy bar under Section 209(c) in order to successfully adjust status.4 19

The impact of a polygamous marriage on the ability to qualify the children
as derivative asylees is less restrictive. The children born to the husband and the
first wife would qualify under the statute as children born in wedlock if either
the husband or the first wife is the principal asylee.420 The husband as the
principal asylee could qualify a child of his second or subsequent wives as a
legitimated child or a child born out of wedlock, assuming he could establish a
bona fide parent-child relationship. 42 1 If the first wife is the principal asylee,
she could qualify the children of a second or subsequent wife for derivative
asylum as her stepchildren.422 If a second or subsequent wife is the principal
asylee, she could qualify her own biological children.42 3 However, she would
be unable to confer status, as a stepparent to the other children in the family,
since the marriage creating the stepparent relationship would not be valid for
immigration purposes. 424

Thus, in asylum law, the impact of the polygamy bar falls most harshly on
the second and subsequent wives in the polygamous marriage, since they cannot
qualify as derivative asylees nor confer stepchild status to children in the family
who are not their own biological children.

IV.
THE GENDERED IMPACT OF THE POLYGAMY BAR IN U.S. IMMIGRATION LAW

A. Introduction

Mapping the polygamy bar of Section 212(a) throughout the 1NA
demonstrates that polygamy as a ground of inadmissibility is a factor in the
application of numerous provisions of the statute. It also reveals that the impact
of the polygamy bar is gendered: that is, the various provisions of the INA
through which the polygamy bar is imposed affect women and men differently.
The disparity of treatment based on gender is most significant in three contexts.

418. This is true even if the husband divorced the first wife in the home country, since the
relationship of spouse must have existed at the time that asylum was granted. Id.

419. INA § 209(C), 8 U.S.C. § 1159(C) (2008).

420. INA § 208(b)(3), 8 U.S.C. § I 158(b)(3) (2008).

421. Id.; INA § 101(b)(1), 8 U.S.C. § I 101(b)(1) (2008).

422. See 8 C.F.R. § 208.2 1(b). They would qualify as children bom out of wedlock. See INA §
101(b)(1)(B), 8 U.S.C. § I 101(b)(1)(B) (2008).

423. See 8 C.F.R. § 208.21(b).

424. See discussion supra Part IIl C.2.c.
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First, the operation of U.S. immigration policy for spouse-based categories
empowers a husband in a polygamous marriage to choose which wife he will
sponsor for immigration status; 42 5 in contrast, a second or subsequent wife
cannot confer or receive status for any family category based on a relationship
created solely by the polygamous marriage. 4 26 Second, gendered disparities are
apparent in the analysis of whether a child born to a second or subsequent wife
in a polygamous marriage qualifies as a "child" of the father under the
definitions of "legitimated child" and "child born out of wedlock."'42 7 And
third, gender stereotypes arise from the requirement that a battered immigrant
woman prove good moral character to receive relief under the Violence against
Women Act, something that a wife in a polygamous marriage is statutorily
barred from doing. 4 28

Only in recent years have legal scholars begun to analyze the gendered
nature of immigration law. Their analyses, particularly in the areas of
citizenship and family-based immigration law, have revealed a pervasive gender
bias.429 Professor Linda Kelly has argued that the silence regarding the gender
bias in immigration law corroborates how deeply engrained the gender
stereotypes have become.4 30 Supreme Court Justice Ruth Bader Ginsberg, in
describing a historical law denying women the right to transmit citizenship to
children born abroad, noted that it was only "one among many gender-based
distinctions drawn in our immigration and nationality laws." 4 3 1

Much of the gender bias in immigration law is a legacy of the centuries-old
doctrine of coverture, under which a woman's legal existence merged with that
of her husband upon marriage. 432 At common law, a husband had ownership

425. See discussion supra Part III C. 1.
426. See discussion supra Part III C. 1-2.

427. See discussion supra Part Ill C.2.b.

428. See discussion supra Part III D.2.
429. See, e.g., Abrams, supra note 1 (tracing history of discrimination against Chinese

immigrant women based on gender stereotypes); Volpp, supra note 1 (analyzing early immigration
laws stripping women of citizenship for marrying a noncitizen); Janet M. Calvo, Spouse-Based
Immigration Laws: The Legacies of Coverture, 28 SAN DIEGO L. REv. 593 (1991) (analyzing legacy
of coverture and gender disparities in spouse-based immigration laws); Calvo, supra note 267
(reviewing ten years of legislation and failure to address the roots of coverture in VAWA); Kelly,
supra note 196 (analyzing Supreme Court's decision in Miller v. Albright upholding disparate
treatment of unwed fathers in immigration law).

430. Kelly, supra note 196, at 560.
431. Miller v. Albright, 532 U.S. 420, 463 (Ginsburg, J. dissenting) (upholding INA provision

imposing burdens to confer citizenship on unwed fathers, but not on mothers, based on outdated
gender stereotypes).

432. The law of coverture derives from Blackstone's Commentaries, which stated: "By
marriage, the husband and wife are one person in the law: that is, the very being or legal existence of
the woman is suspended during the marriage, or at least incorporated and consolidated into that of
the husband; under whose wing, protection, and cover, she performs everything; and is therefore
called.., a feme-covert,... under the protection and influence of her husband, her baron, or lord;
and her condition during her marriage is called her coverture." 1 WILLIAM BLACKSTONE,
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rights over his wife and was legally entitled to control her income and
property. 43 3  A husband also had property rights over the children of the
marriage, who were under his control; a wife had no right to custody of her own
children. 4 34 This headship of the husband in the family permitted him to
control where the wife and family resided and all aspects of their existence. 435

The earliest laws governing immigration and nationality incorporated the
doctrine of coverture. 43 6 The very structure of the spouse-based immigration
scheme grew out of this doctrine. 437 The first laws establishing the right of a
citizen or resident alien to petition on behalf of a spouse were gender-specific -
only male citizens and male resident aliens could sponsor their spouses; female
citizens or resident aliens enjoyed no reciprocal rights to sponsor their
husbands. 438 This disparity was based on the presumption under coverture that
a woman would relocate to her husband's home, rather than the reverse, 439 and
was also the basis for a law in existence from 1907 to 1922 that stripped
American women of their citizenship if they married a foreign national.440 This
unequal treatment of men and women in immigration law was pervasive
throughout the nineteenth and twentieth centuries; immigration statutes created
rights and benefits for male citizens and permanent residents who sought to
sponsor their wives for immigration, but denied them to female citizens or
permanent residents seeking to sponsor their husbands. 44 1 The discrimination

COMMENTARIES *442.

433. Id. at *442-43. Under the doctrine of coverture, a married woman had no right to enter
into contracts, sue or be sued, or own property under her own name. Id. The husband's rights over
the wife included the right of chastisement and sexual access. Id. at *444. See also Calvo, supra
note 267, at 160; Kristin Collins, When Father's Rights are Mother's Duties: The Failure of Equal
Protection in Miller v. Albright, 109 YALE L. J. 1669, 1682 (2000) (explaining the legal and political
roots of coverture in American history).

434. Kelly, supra note 196, at 561.

435. Id.

436. A congressional report in 1951 found that early immigration laws were "a legislative
enactment of the common law theory that the husband is the head of the household." S. REP. No. 81-
1515, at 414 (1951).

437. Calvo, supra note 429, at 605-06.

438. Id. at 600.
439. See Demleitner, supra note 393, at 278.

440. Act of Mar. 2, 1907 (Expatriation Act of 1907), Pub. L. No. 193, ch. 2534, § 3, 34 Stat.
1228. This harsh rule was repealed by the Act of Sept. 22, 1922 (Cable Act), Pub. L. No. 346, ch.
411, § 3, 42 Stat. 1022. The United States Supreme Court relied upon the doctrine of coverture to
uphold the expatriation of a female citizen under this statute in Mackenzie v. Hare, 239 U.S. 299,
307-08 (1915).

441. The early immigration laws excluded certain categories of persons, such as those who had
contagious diseases or were illiterate, but made exceptions for the wives of male citizens and alien
residents. No such exceptions were made for the husbands of female citizens or residents. See Act
of March 3, 1903, Pub. L. No. 162, 32 Stat. 1213, 1221 (wives and children of resident aliens with
contagious diseases shall not be deported if readily curable); Act of Feb. 5, 1917, Pub. L. No. 301,
39 Stat. 874, 877 (wife of citizen or resident alien not excluded for inability to read). A 1924 statute
granted the wives of U.S. citizen husbands exemption from the newly adopted numerical limitations
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was blatant; the language of the statutes throughout this period specifically
referred to "husbands" and "wives" in setting forth various rights and
benefits.

442

The 1952 Immigration and Nationality Act adopted gender-neutral
language, replacing the terms "husband" and "wife" with "spouse" and applying
the relevant provisions equally to both the husband and the wife of a citizen or
permanent resident. 44 3 Nevertheless, remnants of the gender discrimination
flowing from the doctrine of coverture still remain in immigration law today.444

They can be seen quite clearly in the application of the polygamy bar.

B. Polygamy, Second Wives, and the Gendered Structure of

Spouse-based Immigration

The most direct correlation between the doctrine of coverture and the

impact of polygamy in current immigration law is the fact that the husband in a

polygamous marriage has the ability to choose which wife he will sponsor in a

spousal petition. 445 As previously discussed, immigration policy permits the

husband in a polygamous marriage to sponsor a first wife without terminating

subsequent marriages. 446 A husband may sponsor a second or subsequent wife,

provided he terminates all previous marriages and then remarries the beneficiary

spouse to satisfy the requirement that the marriage is valid for immigration

purposes.4 47 Numerous legal scholars have noted that gender inequality is

inherent in polygamy in that the husband controls the number of wives in the

marriage 448 and, under some legal regimes, also has the unilateral power of

as "non-quota" immigrants. Act of May 26, 1924, Pub. L. No. 139, § 11, 43 Stat. 153, 159. The
same benefit was not applied to the husbands of female citizens, who were instead subject to the
numerical quotas and accorded a preference category if the wife was over twenty-one years old. See
Calvo, supra note 429, at 600-04 (providing detailed analysis of the evolution of the spousal based
petition process throughout the twentieth century).

442. Calvo, supra note 429, at 604. See, e.g., Immigration Act of 1924, § 4 ("When used in this
Act the term 'non-quota immigrant' means- (a) An immigrant who is the unmarried child under
eighteen years of age, or the wife, of a citizen of the United States who resides therein at the time of
the filing of a petition under section 9."); Act of May 26, 1924, Pub. L. No. 139, § 4, 43 Stat. 153,
155 (limiting the migration of aliens into the United States).

443. The Immigration and Nationality Act of 1952 follows the use of the term "spouse," which
continues today. See Act of June 27, 1952, Pub. L. No. 414, 66 Stat. 163.

444. The Supreme Court has held that the doctrine of plenary power gives the federal
government virtually unfettered control over immigration, and some have argued that this is in part
to blame for the failure to scrutinize what would clearly be unconstitutional gender discrimination in
other contexts. See, e.g., Kelly, supra note 196, at 558 (discussing Supreme Court's decision in
Miller v. Albright to permit different standards for unwed fathers and unwed mothers to convey
citizenship).

445. See discussion supra Part IlI.C.I.
446. Id.

447. Id.

448. See Michble Alexandre, Big Love: Is Feminist Polygamy an Oxymoron or a True
Possibility?, 18 HASTINGS WOMEN'S L.J. 3, 13-14 (2007) (analyzing the practice of Muslim
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divorce. 44 9 This power imbalance is identical to that historically granted to
husbands under the doctrine of coverture. The structure of the current spouse-
based immigration scheme, which gives unilateral control of the immigration
status of a noncitizen spouse to the citizen or permanent resident, enhances the
power of a husband in a polygamous marriage who is a citizen or permanent
resident by giving him the power to petition. This allows the husband to
determine not only the immigration status of each wife, but also where each wife
will live, whether that wife can live with and have custody of her children, and
whether that wife can work if she is in the United States. 450 These are the very
powers bestowed upon a husband under the doctrine of coverture. 45 1

In contrast, a second or subsequent wife in a polygamous marriage cannot
confer or receive any benefit or status under immigration law. 452  Julie
Dinnerstein, senior attorney with Sanctuary for Families in New York City, a
non-profit that provides legal services to immigrant communities, described the
plight of immigrant wives in polygamous marriages:

Legally, they're invisible. If you are the second or third or fourth wife, that
marital relationship is not going to be recognized for immigration purposes. It
means if your husband is a citizen or green card holder, he can't sponsor you. It
means if your husband gets asylum, you don't get asylum at the same time. The
man is always going to be in a position of greater power. 453

This unequal power dynamic echoes precisely that of a husband and wife at
common law under the doctrine of coverture. Unfortunately, immigration law
and policy operate to support and reinforce that gender inequity.

C. Polygamy, Fathers'Rights, and Children Born out of Wedlock

The legacy of coverture in immigration law is also revealed when
analyzing whether a child born to a second or third wife in a polygamous
marriage qualifies as a "child" of the father under INA Section 101(b)(1). 454

The two applicable definitions of child, "legitimated child" under Subsection C

polygamy and the oppressive consequences for women in polygamous marriages governed under the
Shari'a); Brooke D. Rodgers-Miller, Out of Jahiliyya: Historic and Modern Incarnations of
Polygamy in the Islamic World, I 1 WM. & MARY J. WOMEN & L. 541 (2005) (discussing the history
of systematic oppression of women in Islamic countries); Brenda Oppermann, The Impact of Legal
Pluralism On Women's Status: An Examination of Marriage Laws in Egypt, South Africa and the
United States, 17 HASTING WOMEN'S L.J. 65, 72 (2005) (discussing the inherent inequality in
Egyptian polygamous marriages and divorce). See also Gen. Rec. No. 21, supra note 35.

449. For example, under Islamic law a husband has the right to unilateral divorce known as
talaq. WELCHMAN, supra note 23, at 107-08.

450. See Calvo, supra note 267.
451. See discussion supra Part IV.A.

452. See discussion supra Part IlI.C.I.
453. Barbara Bradley Hagerty, Some Muslims in U.S. Quietly Engage in Polygamy, NAT'L PUB.

RADIO, May 28, 2008, http://www.npr.org/templates/story/story.php?storyid-90857818 (last visited
Apr. 5, 2009).

454. fNA§ 101(b)(1),8 USC §1101(b)(1) (2008).
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and "child born out of wedlock" under Subsection D, each have gendered
implications that derive from the principles of coverture. 4 55 The concept of a
"legitimated child" arises directly from coverture. At common law, a child's
legal status was based solely on the relationship with the father;456 a child born
of a valid marriage was legitimate because the child was, as a matter of law,
placed under the headship of the father and inherited both status and property
through the father.4 57  In contrast, a father had no responsibility for his
illegitimate children unless he chose to take the affirmative steps necessary to
legitimate them. 458 Thus, under the doctrine of coverture, a father had the sole
power to determine the legal status of his biological children born outside of
marriage by choosing whether or not to legitimate them, the same process of
legitimation incorporated into immigration law in Subsection C.

Likewise, the different requirements set forth in Subsection D for a father
or mother to establish a qualifying relationship with a "child born out of
wedlock" also have roots in coverture. While an unwed mother must only prove
her biological relationship to the child, an unwed father must prove biological
paternity and the existence of a bona fide parent child relationship, which
includes proof of acknowledgment of the child as his own, financial support, and
concern for the child's welfare. 459 These are all steps necessary to legitimate a
child. Thus, the notion that a father must legally create a relationship with his
biological child is consistent with the concept of legitimation under
coverture. 460  A number of legal scholars have criticized the gendered
stereotypes underlying this provision of the statute, pointing out that the
distinctions derive from the assumption that unwed mothers are "natural
nurturers while presuming that fathers are insignificant, if not absent,
figures." 4 61 Such gender stereotypes are, as Justice Ginsburg has noted, "fixed

455. With the change in terminology from "legitimate child" to "child born in wedlock," the
analysis in Matter of Kwan no longer applies, and proof that the child is legitimate under the law of
the jurisdiction in which the child was born will not suffice. See discussion supra Part III.C.2.

456. See, e.g., BLACKSTONE, supra note 432, at *445 (pursuant to coverture's core principle
that status and property passed patrilineally through fathers within marriage).

457. This assured that property passed through "legitimate" channels of inheritance controlled
by the father, and that nonmarital ("illegitimate") children would have no legal claim to family
property or status. See Collins, supra note 433, at 1683 (citing 1 BLACKSTONE at *435).

458. See discussion supra Part IlI.C. 1. This permitted men to control inheritance while at the
same time remain sexually active outside of marriage with no responsibility to the children born as a
consequence. See Collins, supra note 433, at 1680 (analyzing Miller v. Albright in light of the
historical roots of coverture).

459. INA § 101(b)(1)(D), 8 U.S.C. § l101(b)(l)(D).

460. Kelly, supra note 196, at 573-74.
461. Id. at 574. See Martha Mahoney, Legal Images of Battered Women: Redefining the Issue

of Separation, 90 MICH. L. REV. 1 (1991) (discussing images of women in the domestic violence
context); Jane Murphy, Legal Images of Motherhood: Conflicting Definitions from Welfare
"Reform, " Family, and Criminal Law, 83 CORNELL L. REV. 688 (1998) (discussing the treatment of
motherhood in welfare, criminal and family law); Amy Ronner, The Cassandra Curse: The
Stereotype of the Female Liar Resurfaces in Jones v. Clinton, 31 U.C. DAVIS L. REV. 123 (1997)
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notions concerning the roles and abilities of males and females," 4 62 used to
shape government policy "to fit and reinforce the historic pattern." 46 3

While these sex-based distinctions impact negatively upon unwed
fathers under the INA, in the context of polygamous marriage, they will not
prevent a husband from sponsoring the children of a second or subsequent wife.
A father of a child born to a second or third wife in a polygamous marriage will
have no difficulty proving the necessary relationship where the marriage is valid
in the home country and the father has supported the child as his legitimate
child, whether he establishes the qualifying relationship under the definition of
"legitimated child" or the definition of a "child born out of wedlock."' 464 This
enables a father to sponsor the children of all of his polygamous wives,
potentially causing the separation of the mother from her children, since only
one wife can qualify as a spouse for immigration purposes. Once again, the
application of immigration law and policy reinforces the power of the
polygamous husband to control the family, to determine where and with whom
the children will reside, and to separate the children from their mothers.

D. Gender, VA WA, and the Good Moral Character Requirement

An analysis of the relief available under VAWA for a woman in a
polygamous marriage also reveals the gendered assumptions underlying
immigration law. A battered immigrant woman must prove good moral
character to self-petition for permanent residence or obtain cancellation of
removal under VAWA. 465 Critics of this requirement for self-petitioners 4 66

have noted that no other immigrant seeking to adjust status through a family-
based petition must prove good moral character 467 and have tied this additional
burden to the historical treatment of battered women within the legal system,
whereby only a "good victim" is deemed worthy of the law's protection. 468 As
Professor Linda Kelly has noted:

(discussing biases against females in harassment law).

462. Miller v. Albright, 523 U.S. 420, 469 (1998) (Ginsburg, J., dissenting).

463. Id. at 460 (criticizing similar provisions regarding the ability of an unwed mother to confer
citizenship under INA § 1409).

464. See discussion supra Part III.C.2.b.

465. See discussion supra Part III.D.2.

466. All applicants for cancellation of removal must prove good moral character. INA §
240A(b)(l)(B), 8 U.S.C. § 1229(b)(1)(B) (2008). The requirement is not specific to battered women
seeking relief under VAWA.

467. 1NA § 245(a), 8 U.S.C. § 1255(a)(2008).

468. Kelly, supra note 196, at 580. See G. Kristian Miccio, A House Divided: Mandatory
Arrest, Domestic Violence, and the Conservatization of the Battered Women 's Movement, 42 Hous.
L. REV. 237, 308-09 (2005) (describing the "good victim" as deferential, submissive to authority,
and compliant to the demands of others including the will of the state if she wishes to be defended).
See also KRiSTIN A. KELLY, DOMESTIC VIOLENCE AND PRIVACY 152-53 (2003) (describing the

reluctance to sympathize with victims of domestic violence who are not "good victims" or women
who evoke compassion and the desire to assist).
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By requiring proof of good moral character, VAWA awards relief only to those
women who have legally redeemed themselves as "good victims." Such a
demand is in keeping with U.S. jurisprudential tradition of only awarding relief to
female litigants who personify the image of feminine goodness. In U.S. domestic
laws governing not only domestic violence but other forms of gender violence
such as rape and sexual harassment, the successful victim is helpless, virginal and
completely without fault ... Statutorily defined, the good moral character prong
is prima facie evidence that the law insists successful VAWA applicants be
scrupulous individuals. 469

Given the historical treatment of battered women in the legal system, the
good moral character requirement seems part of the common willingness to
blame and discredit the battered woman, a phenomenon that is well-documented
in legal scholarship.4 70 The gendered stereotypes about victims of abuse,
immigrant women, and women litigants come together to place this additional
burden on battered immigrant women.

By definition, a battered wife in a polygamous marriage is not a "good
victim," since "persons practicing polygamy," along with habitual drunkards,
prostitutes, smugglers, and gamblers, are statutorily barred from a finding of
good moral character. 47 1 Further, the exception under the statute permitting an
innocent spouse in a bigamist marriage to establish that the marriage is "bona
fide" 472 is inapplicable to a woman who knowingly entered a polygamist
marriage, a marriage which is neither bona fide nor valid for immigration
purposes. 473 Thus, by virtue of being a wife in a polygamous marriage, a
battered immigrant woman loses all the protections and benefits available under
VAWA.

In light of the inequities involved in denying battered immigrant women
in polygamous marriages relief under VAWA, this author suggests a modest
policy proposal. The reauthorization of VAWA in 2010 474 provides Congress
with an opportunity to address the hurdles that prevent a battered immigrant
woman in a polygamous marriage from obtaining VAWA relief. Congress
should amend the INA to create an exception to the bona fide marriage
requirement of Section 204, modeled on the current bigamy exception of that
section, 4 75 and allow a battered immigrant woman in a polygamous marriage to

469. Kelly, supra note 196, at 580-81.

470. See, e.g., Murphy, supra note 461, at 741-45; Mahoney, supra note 461, at 24-35; Naomi
Cahn, Civil Images of Battered Women: The Impact of Domestic Violence Child Custody Decisions,
14 VAND. L. REV. 1041, 1083 (1991); Elizabeth Schneider, The Violence of Privacy, 23 CONN. L.
REv. 973, 983 (1991).

471. The list also includes persons convicted of or admitting to crimes of moral turpitude and
aggravated felons. INA § 101(0, 8 U.S.C. § 1101(f).

472. INA § 204(a)(l)(A)(iii), 8 U.S.C. § l154(a)(l)(A)(iii)(2008).

473. See discussion supra Part III.D.2.
474. Violence Against Women Reauthorization Act of 2005, Pub. L. No. 109-162, 119 Stat.

2960, §§ 1101-04 (2006).
475. INA § 204(a)(l)(A)(iii)(1l)(BB), 8 U.S.C. § l154(a)(1)(A)(iii)(ll)(BB); INA §

204(a)(l)(B)(ii)(II)(aa)(BB), 8 U.S.C. § 1154(a)(l)(B)(ii)(II)(aa)(BB).
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self-petition for permanent resident status if she can establish that polygamous
marriage is practiced under the civil, religious, or customary law of her country
of origin, and that the marriage upon which she bases the petition would
constitute a valid marriage under the law of that country.

Likewise, Congress should provide a waiver for the polygamy ground of
inadmissibility in Section 212(a)(10)(A), available solely for VAWA self-
petitioners who can establish that polygamous marriage is practiced under the
civil, religious, or customary law of their country of origin, and that the marriage
upon which the petition is based would constitute a valid marriage under the law
of that country. 476 This waiver would remove the statutory bar of Section
101(f)(3) prohibiting a finding of good moral character for "practicing
polygamists," 4 77 and would enable immigration officials to assess good moral
character for VAWA self-petitioners who are in polygamous marriages on a
case-by-case basis.4 78 A battered immigrant woman who could prove she was
forced into the polygamous marriage as part of the abuse 479 would easily satisfy
the requirement of Section 204(a)(1)(C) that the waivable act "was connected to
the alien's having been battered or subjected to extreme cruelty." 4 80 However,
the new waiver also would permit a finding of good moral character for a self-
petitioner who, although entering the polygamous marriage voluntarily, could
establish that the polygamous marriage was related to the abuse she thereafter
suffered.

48 1

The proposed exception and waiver should be available not only to self-
petitioners under VAWA, but also to those seeking cancellation of removal
proceedings under VAWA.482  Permitting battered immigrant women in
polygamous marriages to obtain relief under VAWA would further the purpose
and intent of VAWA to "remove immigration law as a barrier that [keeps]
battered immigrant women and children locked in abusive relations." It would
also expand the protection of VAWA to a woman who, while not in a traditional
monogamous marriage, was living in good faith in a marriage with a U.S. citizen
or permanent resident when she became the victim of abuse.

476. Section 212(d) could be amended to add the proposed waiver of the Section 212(a)(10)(A)
polygamy ground of inadmissibility for persons seeking relief under VAWA. See INA § 212(d), 8
U.S.C. § 1182(d) (2008).

477. INA § 101(f)(3), 8 U.S.C. § 1101 (0(3) (2008).

478. 8 C.F.R. § 204.2(c)(1)(vii) (2008).

479. See discussion supra notes 304-11 and accompanying text.

480. NA § 204(a)(1)(C), 8 U.S.C. § 1154(a)(1)(C).

481. Id.

482. NA § 240A(b)(2), 8 U.S.C. § 1229(b)(2) (2008). It should be noted that no permanent
resident who has practiced polygamy is eligible to naturalize to become a citizen. 8 C.F.R. § 316.10
(2008). See discussion supra Part III.D.4.
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V.
CONCLUSION

Mapping the polygamy bar of Section 212(a) throughout the INA reveals
that family-sponsored immigration is the area of immigration law most affected
by the practice of polygamy, since the determination of who qualifies as a
spouse, parent, child, or sibling is affected if the relationship was created by a
polygamous marriage. The fact that a polygamous marriage will not be
recognized as valid for immigration purposes has a broader application,
however, since these same definitions also apply when determining family status
for derivative beneficiaries of employment-based, diversity lottery, and special
immigrant visas. The impact of the polygamy bar outside of family-based
immigration is broad as well, since the Section 212(a)(10)(A) ground of
inadmissibility is a factor in the application of numerous provisions of the
statute. While the polygamy bar affects all members of a polygamous family,
the greatest negative impact is on the second and subsequent wives in a
polygamous marriage, who can neither gain nor confer status for immigration
purposes based on familial relationships arising solely out of the polygamist
marriage. Most significantly, the bona fide marriage and good moral character
requirements of the Violence Against Women Act bar all wives in a polygamist
marriage from obtaining relief available to immigrant victims of domestic
violence under VAWA, a problem that should be addressed when Congress
reauthorizes VAWA in 2010.

With the growing number of immigrants arriving in the United States from
countries in which polygamy is practiced legally, as well as the rising incidence
of polygamous marriage within immigrant communities in the United States,
immigration officials will be applying with increasing frequency the provisions
of the INA in which polygamy plays a role. It is imperative, therefore, that the
consequences and policy implications of the polygamy bar in immigration law
be recognized and addressed.
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I.
INTRODUCTION

A well-functioning commercial system requires a high degree of legal
certainty; businesses will hesitate to enter into contractual relationships if they
are unable to forecast the risks associated with breakdowns in those

* PhD Candidate, University of Cambridge, and Associate, King & Spalding, respectively. The
authors would like to thank several members of the CISG Advisory Council who helped us by
granting interviews and by reviewing drafts of this article: Eric Bergsten, Sieg Eiselen, Albert
Kritzer, Loukas Mistelis, Pilar Perales Viscasillas, and, in particular, Alejandro Garro, who first
suggested this topic to us.
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relationships. Traditionally, in any dispute involving one or more foreign
parties, courts would apply their domestic private international law rules to
choose a national law to govern the dispute. The result was that a "panoply of
different domestic laws and systems" governed international contractual
disputes.' However, commercial practices do not track national borders, and
traders in a particular industry tend to have more in common with foreign firms
in the same line of business than with their neighbors plying different trades.
Thus, "[tihe universality of commercial practice provides the opportunity to
structure a uniform law of sales premised upon the commonality of practice." 2

Building on earlier, less successful efforts to create such a law, 3 in 1980,
the United Nations Commission on International Trade Law ("UNCITRAL")
adopted the Convention on Contracts for the International Sale of Goods
("CISG"). 4  The CISG is' a treaty that acts as a commercial code for
international sales transactions. Many of its provisions are borrowed from
common law or civil law concepts, or represent a compromise between the two,
but its drafters "took great strides to root out words that carry 'domestic
baggage."' 5  Described as the "lingua franca of sales,"'6 the CISG has been
ratified by seventy-three countries, including every major trading nation except
the UK.7

1. LARRY A. DIMATTEO, LUCIEN J. DHOOGE, STEPHANIE GREENE, VIRGINIA G. MAURER,
AND MARISA ANNE PAGNATrARO, INTERNATIONAL SALES LAW: A CRITICAL ANALYSIS OF CISG
JURISPRUDENCE 11 (2005).

2. Id. at 1.
3. The most notable examples are two instruments promulgated at the 1964 Hague

Convention: the Uniform Law on the International Sale of Goods and the Uniform Law on the
Formation of Contracts for the International Sale of Goods, which failed to be adopted by a
significant number of states, in large part due to the perception that they were biased toward the
interests of western countries. Franco Ferrari, Uniform Interpretation of the 1980 Uniform Sales
Law, 24 GA. J. INT'L & COMP. L. 183, 190-92 (1994). See generally JOHN 0. HONNOLD,
DOCUMENTARY HISTORY OF THE UNIFORM LAW FOR INTERNATIONAL SALES: THE STUDIES,
DELIBERATIONS, AND DECISIONS THAT LED TO THE 1980 UNITED NATIONS CONVENTION WITH
INTRODUCTIONS AND EXPLANATIONS (1989) [hereinafter HONNOLD, DOCUMENTARY HISTORY].

4. UNCITRAL is the United Nations' primary trade law body and one of the most important
institutions in international private law. It is composed of representatives from sixty UN member
states and has a mandate to promote the progressive harmonization and unification of international
trade law. To this end, its primary business is the preparation of treaties, model laws, rules of
procedure, and interpretive guides on international private law topics. Besides the CISG, the best-
known UNCITRAL products are its Model Law on International Commercial Arbitration, which has
been adopted by more than sixty countries, and its Arbitration Rules, which are used extensively in
ad hoc international arbitrations. See Uncitral.org, About UNCITRAL, http://www.uncitral.org
/uncitral/en/about-us.html (last visited March 9, 2009).

5. Vikki M. Rogers & Albert H. Kritzer, A Uniform International Sales Terminology, in
FESTSCHRIFT FOR PETER SCHLECHTRIEM 223, 224 (Ingeborg Schwenzer & Gunter Hager eds., 2003)
(citing John 0. Hormold, Uniform Laws for International Trade: Early "Care and Feeding" for
Uniform Growth, I INT'L TRADE & BUS. L.J. 1 (1995)).

6. Peter Schlechtriem, Requirements of Application and Sphere of Applicability of the CISG,
36 VICT. U. WELLINGTON L. REV. 781, 782 (2005).

7. For the current status of the CISG, see http://www.uncitral.org/uncitraVen/uncitral-texts/
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The "international character" 8 of the CISG "implies that its overall purpose
is the standardization of law at a level above that of national law." 9 However,
to achieve such standardization, it is "insufficient to merely create and enact
uniform instruments." 10 As R.J.C. Munday stated in a much-quoted passage,
"even when outward uniformity is achieved, . . . uniform application of the
agreed rules is by no means guaranteed, as in practice different countries almost
inevitably come to put different interpretations upon the same enacted words." 1 1

If courts allow themselves to be influenced by their own national laws and
modes of legal reasoning, "infusing domestic notions" into the CISG threatens
the "assurances of predictability of outcome" that were the rationale for the
CISG's enactment. 12 Some critics have even argued that the exhibition of a
"homeward trend" by national courts nullifies the benefits that a uniform sales
law would theoretically provide. 13

What is needed is a "follow up mechanism" to police divergent
applications and to help bring the unruly mass of independent courts and
tribunals into some common order. 14 In domestic legal systems or institutions

salegoods/1 980CISG status.html.

8. United Nations Convention On Contracts For The International Sales of Goods art. 7(1),
Apr. 11, 1980, 52 Fed. Reg. 6262, 6264-6280, 1489 U.N.T.S. 3, 59 [hereinafter CISG].

9. DIMATTEO ET AL., supra note 1, at 8-9. As Enderlein and Maskow put it, conventions
such as the CISG are different from uniform laws in that: "[T]here is a difference with uniform laws
insofar as this incorporation elucidates the international character of the prospective rule, underlines
its special position in domestic law, and furthers an interpretation and application which is oriented
to the standardization of law." FRITZ ENDERLEIN & DIETRICH MASKOW, INTERNATIONAL SALES

LAW 8 (1992).

10. Franco Ferrari, The CISG's Uniform Interpretation by Courts-An Update, 9 V. J. INT'L
COM. L. & ARB. 233 (2005). For variations on this often-expressed sentiment, see also Camilla
Baasch Andersen, The Uniform International Sales Law and the Global Jurisconsultorium, 24 J.L. &
CoM. 159, 162 (2005) ("drafting uniform words is one thing; ensuring their uniformity is another");
Ralph Amissah, The Autonomous Contract: Reflecting the Borderless Electronic-Commercial
Environment in Contracting (1997), available at http://www.jus.uio.no/lm/the.
autonomous.contract.07.10.1997.amissah/doc.html; Lisa M. Ryan, The Convention on Contracts for
the International Sale of Goods: Divergent Interpretations, 4 TUL. J. INT'L & COMP. L. 99, 117
(1995) ("textual uniformity... is insufficient"); John 0. Honnold, The Sales Convention in Action-
Uniform International Words: Uniform Application?, 8 J.L. & COM. 207 (1988).

11. R.J.C. Munday, The Uniform Interpretation of International Conventions, 27 INT'L &
COMP. L.Q. 450 (1978).

12. Rogers & Kritzer, supra note 5, at 224. Of course, this concern applies not just to the
CISG, but to any international convention that may govern cases decided in national courts or
arbitral tribunals. For example, Briggs notes that, although the E.U.'s Convention on the Law
Applicable to Contractual Obligations (Rome 1980) derives in large part from common law
principles, its status "as an international text means that pressure for it to receive a uniform
interpretation will inevitably draw it away from any common law ancestry which it may have had."
ADRIAN BRIGGS, THE CONFLICT OF LAWS 148 (2002).

13. For a summary ultimately rejecting such arguments, see DIMATTEO ET AL., supra note 1,
at xi.

14. Interview with Dr. Loukas Mistelis, former CISG Advisory Council Secretary and Clive
M. Schmitthoff Professor of Transnational Commercial Law, Queen Mary, University of London, in
London (June 4, 2008) [hereinafter Mistelis interview].
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like the European Union, courts with final appellate authority help to enforce
uniform interpretation. 15 Otherwise, consultative bodies can help guide uniform
interpretation, as the American Law Institute does in the United States and the
International Law Commission does with respect to public international law.
For the CISG, there is neither a supreme court nor a well-established
consultative body. Instead, national courts, arbitral tribunals, scholarly
commentators, and UNCITRAL all contribute to the international corpus of
interpretive wisdom. This unorganized community of interpreters has been
called the "global jurisconsultorium," "the phenomenon of the meeting of minds
across jurisdictions in the shaping of international law." 1 6

In 2001, the International Sales Convention Advisory Council ("the CISG-
AC" or "the Advisory Council") inserted itself into this jurisconsultorium.
Composed of prominent international sales law scholars from around the world,
the Advisory Council discusses and renders opinions on unsettled matters of
CISG interpretation. An unofficial "private initiative," the CISG-AC is jointly
sponsored by the Institute of International Commercial Law at Pace University
School of Law and the Centre for Commercial Law Studies at Queen Mary,
University of London. 17 As its members describe it, the Advisory Council has
three main functions: to promote understanding and uniform interpretation of the
CISG by publishing opinions on issues of interpretation, to promote the CISG
generally, and to encourage and assist with the adoption and implementation of
the CISG in jurisdictions that have not ratified it. 18

Our focus here is on the Advisory Council's principal role: promoting
uniform interpretation of the CISG. 19 As an unofficial body, it can be effective
only if it persuades academic commentators and, in particular, courts and
arbitral tribunals to adopt the interpretations it proffers. In its first few years of
operation, it received little response, at least in the English-speaking world.
However, in the last two years, a significant number of academic articles
referring to the Advisory Council have been published. More significantly, one

15. Some have called for the establishment of a global court with final appellate authority over
international conventions. See, e.g., KONRAD ZWEIGERT & HEIN KOTZ, INTRODUCTION TO
COMPARATIVE LAW 21 (Tony Weir, tr., 3d ed. 1998) ("The only sure way to avoid national
divergences in the construction and development of uniform law is to grant jurisdiction to an
international court.").

16. Andersen, supra note 10, at 159-160; see also Rogers & Kritzer, supra note 5, at 228.
17. Loukas Mistelis, CISG-AC Publishes First Opinion, 15 PACE INT'L L. REV. 453, 455

(2003).
18. Mistelis interview, supra note 14. As the Draft Charter states, an early idea was that the

Advisory Council would work toward completion of a comprehensive commentary on the CISG.
However, the members eventually rejected this idea. Several members either had already written or
were in the process of writing their own commentaries. In addition, it was thought that a
commentary should have a more individualized point of view.

19. This is not to minimize the importance of the other two goals. The main factor hindering
the development of the CISG may well be that most lawyers are not sufficiently familiar with it, or
even aware of its existence. As a result, in many cases in which the CISG potentially applies, it is
not pled by either party.
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of its opinions was cited as authoritative in a U.S. Federal District Court
decision, TeeVee Toons, Inc. and Steve Gottlieb, Inc. v. Gerhard Schubert
GmbH.20 Prompted by these developments, we ask whether the Advisory
Council has now "come of age"?

This article is not concerned with whether any particular interpretation of
the CISG put forward by the AC is correct, but rather the role that it plays in the
global jurisconsultorium. We begin, in section II, by describing the Advisory
Council, its foundation, membership, mission, and procedures. Next, in section
III, we look at the impact of the Advisory Council on the interpretation of the
CISG, including its reception by adjudicators and academics. This study lays
the groundwork for our exploration in section IV of the Advisory Council's
place in the CISG interpretive community and its role in the development of
international sales law. We conclude in section V by describing why we believe
that the CISG Advisory Council has "come of age" and by offering some
thoughts on the Advisory Council's future.

II.
THE CISG ADVISORY COUNCIL

In this section, we first look at the formation and membership of the
Advisory Council (A). Next, we examine the principle of interpretive
uniformity, the promotion of which is the Advisory Council's primary goal (B).
We then consider the process by which the Advisory Council drafts its opinions
(C) and compare the Advisory Council to other advisory bodies and institutions
that promote uniform laws and the harmonization of law (D).

A. Foundation and Composition of the CISG Advisory Council

The idea of a CISG interpretive committee was debated over the course of
several years in meetings of various international organizations, and in those of
UNCITRAL in particular.2 1 Credit for first proposing an interpretive committee
is given to Professor Michael Joachim Bonell, an Italian delegate to
UNCITRAL, who in 1987 called for the creation of a "permanent editorial
board" composed of representatives from the CISG signatory states.2 2 Such
composition would ensure that the member states would receive "equal attention
. . . without giving any State or region a privileged position for political,
economic or purely linguistic reasons." 2 3  The delegates would collect and

20. TeeVee Toons, Inc. v. Gerhard Schubert GmbH, 2006 U.S. Dist. LEXIS 59455 at
14 (S.D.N.Y. 2006).

21. See Mistelis, supra note 17, at 454.

22. Mistelis interview, supra note 14.

23. UNCITRAL, Report on the work of its 21' Session, 19 UNCITRAL Y.B. 1 (1988) 16,
U.N. Doc. A/43/17, 107; See also Spiros V. Bazinas, Uniformity in the Interpretation and the
Application of the CISG: The Role of CLOUT and the Digest, 17, 20, presented in "Celebrating
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report annually on court decisions from their home states interpreting the CISG
and provide a comparative analysis of these decisions. 24 They could also render
non-binding advice regarding the interpretation of specific CISG provisions,
either at the request of a court or parties to a dispute or of their own initiative. 25

However, the UNCITRAL Commission (composed of representatives of
the member states) rejected Professor Bonell's proposal, calling it "too
ambitious or at least premature." 26 In the Commission's eyes, the operation of
such an institution would be "unwieldy" in view of the large number of CISG
signatories. 27 It was also concerned that a national representative's analysis of a
court's interpretation of a CISG provision would appear to "represent an
authoritative opinion of the member state." 28  Most importantly, because the
CISG becomes incorporated into a state's national laws upon ratification, the
UNCITRAL Commission did not want to intervene in what would amount to
national courts' interpretations of their own domestic laws. 29 The prospect of
countries surrendering even this small measure of sovereignty to an international
body made approval of a permanent advisory body unlikely. 30

Although no official CISG interpretive body has been established to date,
part of Professor Bonell's proposal did come to fruition with the establishment
of both the Case Law on UNCITRAL Texts ("CLOUT") program and the
UNCITRAL Digest. Correspondents from the member states collect and report
annually on relevant CISG decisions from their jurisdictions. However, these
two initiatives are limited to reporting decisions, not analyzing or commenting
upon them. 3

1

Success: 25 Years United Nations Convention on Contracts for the International Sale of Goods"
(Collation of Papers at UNCITRAL - SIAC Conference 22-23 September 2005, Singapore); John E.
Murray, The Neglect of CISG: A Workable Solution, 17 J.L. & COM. 365, 374 (1998). Albert
Kritzer, of Pace University, and Loukas Mistelis, of Queen Mary, University of London, who
assembled the original membership of the CISG Advisory Council, credit Bonell with first proposing
the kind of body that eventually was realized in the form of the Advisory Council. Mistelis
interview, supra note 14.

24. Michael Joachim Bonell, A Proposal for the Establishment of a "Permanent Editorial
Board" for the Vienna Sales Convention, in UNIDROIT, INTERNATIONAL UNIFORM LAW IN
PRACTICE 241(1988).

25. Id. at 243.

26. UNCITRAL, Report on the work of its 2P Session, supra note 23, at 107-109.

27. Id.

28. Id.

29. The Secretariat note contrasts such a convention with the UNCITRAL Arbitration Rules
and the UNCITRAL Conciliation Rules which have been adopted by the Commission, but are not
part of the national laws of states. It states that "many of the objections to the performance of such a
function with respect to conventions and model laws would not apply to the resolution of conflicting
interpretations of these Rules." Dissemination of decisions concerning UNCITRAL legal texts and
uniform interpretation of such texts: UNCITRAL, Note by the Secretariat, 16 UNCITRAL Y.B. 387
(1985) 389-90, U.N. Doc. A/CN.9/267, 10 (hereinafter "Dissemination").

30. Id.

31. See infra, notes 221-225 and accompanying text.
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Although UNCITRAL rejected the idea of an official advisory council, the
need for a "follow up mechanism" to ensure uniform interpretation continued to
trouble CISG commentators. In June 2001, a group of scholars met in Paris to
discuss creating a CISG interpretive council. 32  Albert Kritzer of Pace
University and Loukas Mistelis of Queen Mary invited participants and
convened the first meeting. The idea was that, by 2001, a sufficient body of
case law had emerged from national courts and arbitral tribunals to make the
establishment of an interpretive council worthwhile. Kritzer and Mistelis
invited a group of the most prominent CISG scholars, with an eye on balancing
representation from different geographical regions and legal traditions. 33

The idea was well received by those invited, and the "CISG Advisory
Council" was established. 34 Although it is not an official body, the Council
functions much like one. Indeed, although it emphasizes that it is a private
initiative, the Advisory Council has also taken on much of the appearance of an
official body. For example, it drafted a "Charter" containing a preamble
describing its mission, as well as articles specifying its procedures, membership,
sponsors, and the roles of the chair and secretary. As will be discussed below,
its opinions also read more like official commentaries than scholarly
publications. However, the role of the Charter and the other quasi-official
characteristics of the Advisory Council should not be exaggerated. The Charter
remains only a Draft Charter as it was never signed by the CISG-AC members.
As former Advisory Council Secretary Mistelis describes it, the group decided
that enacting a formal charter would require it to incorporate in some
jurisdiction and thereby lose its informal status. The Draft Charter functions as
a "gentlemen's agreement," followed voluntarily in such matters as the
appointment of new members and chairs, but is not formally binding.35

The Advisory Council's costs have been underwritten primarily through a
variety of funds administered by the Pace University Institute of International
Commercial Law and the Queen Mary Centre for Commercial Law Studies. 36

However, the Advisory Council has also sought to procure funding from other
sources and to schedule its meetings to coincide with academic conferences.
For example, the Advisory Council meeting in Badenweiler, Germany, in May
2005 received funding from the Von Caemmerer Foundation, while the meeting
in Wuhan, China in October 2007 was partly funded by the University of
Wuhan. The November 2008 meeting, which took place in Tokyo, was funded
in part by the Japanese government and by various Japanese foundations. As
Japan has recently ratified the CISG, the Advisory Council meeting was
intended to be part of a larger schedule of academic events and a campaign to

32. Mistelis, supra note 17, at 454.
33. Mistelis interview, supra note 14.

34. See Mistelis, supra note 17, at 454-55 for a list of the founding members.
35. Mistelis interview, supra note 14.

36. Id.
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promote the CISG in Japan. 37

The CISG-AC's membership guidelines, as they are described in the Draft
Charter, are straightforward: to become an Advisory Council member, one must
be invited by at least two Council members and submit a curriculum vitae and
letters of recommendation. 38 Candidates may be elected by a simple majority 39

to a five-year term, with two possible renewals. 40 In order to limit costs and
prevent discussion from becoming unmanageable, membership is capped at
fifteen. 4 1 The Council elects a chair and a secretary, who each serve three-year
terms. 42 All members volunteer their time and receive no remuneration other
than expenses incurred in the performance of their roles as members.

Although they do not formally represent their home or other countries, the
Advisory Council Members inevitably bring to their discussions varied
perspectives informed by the array of national, linguistic, and legal backgrounds
from which they come. The mother tongues of past and current members include
English, French, German, Italian, Japanese, Russian, Spanish, Greek, and
Swedish. Four members may be described primarily as common law jurists4 3

and the other eight may be described as civil law jurists.4 4 The twelve current
members of the Council are:

Professor Eric Bergsten (Chair),

Professor Michael Joachim Bonell,

Professor Michael Bridge,

Professor Alejandro Garro,

Professor Sir Roy Goode,
Professor John Gotanda,
Professor Sergei Lebedev,

Professor Jan Ramberg,

Professor Ingeborg Schwenzer,
Professor Hiroo Sono,
Professor Pilar Perales Viscasillas,

and Professor Claude Witz.

At the Advisory Council's meeting in Wuhan, China, in October 2007,
Professor Bergsten was elected Chair and Professor Sieg Eiselen was elected its

37. Id.

38. CISG-AC Draft Charter art. 11(3).

39. Id. at art. 11(3).

40. Id. at art. 11(1).

41. Id. at art. II(2).

42. Id. at arts. 111(1), IV(1) & (2).

43. These are Professors Bergsten, Bridge, Goode, and Gotanda.

44. These are Professors Bonell, Garro, Lebedev, Perales Viscasillas, Ramberg, Schwenzer,
Sono, and Witz,
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second Secretary, replacing Professor Loukas Mistelis. All of the Council's
current members have been members since its creation in 2001, except for
Professors Perales Viscasillas and Schwenzer (members since 2003), Professor
Gotanda (member since 2006) and Professor Bridge (member since 2007). Two
of the founding members, Professor Allan Farnsworth and the first Chair,
Professor Peter Schlechtriem, have passed away.

The Advisory Council members have predominantly academic
backgrounds and experience, although some also perform significant work as
arbitrators, expert witnesses, and counsel. Several current members are actively
involved with UNCITRAL, most notably Professor Bergsten, former
UNCITRAL Secretary and Chief of the International Trade Law Branch of the
United Nations Office of Legal Affairs; national .UNCITRAL delegates
Professors Bonell and Perales; and advisor to the Argentine delegation,
Professor Garro. This academic orientation may prove to be both a strength and
a weakness. Certain CISG-AC members may not take the same pragmatic
approach to the CISG that a practitioner would take when advising clients or
deciding CISG cases. Thus, the opinions may risk sounding overly scholarly or
propose abstract solutions that are out of touch with the realities of CISG
disputes. Indeed, former Secretary Mistelis reports that, at times, the CISG-AC
has found itself divided between the more purely academic members and those
with significant experience as practitioners. 45  Since the founding of the
Advisory Council, its opinions have become increasingly scholarly, in the sense
of being written in a more academic style and being thoroughly footnoted. 46

(Of course, this is largely due to the opinions becoming more comprehensively
researched, which is hardly a fault).

Furthermore, although the current membership consists primarily of
academics, this may change in the future, as the Draft Charter does not include
any requirements as to the type of legal experience needed for membership. The
original membership was also quite literally a senior group; nearly all of the
founding members were over sixty years of age in 2001, and many were over
seventy. The current membership is more mixed generationally, and includes
members in their forties and fifties. The Advisory Council has also become
more varied geographically, a trend which the members are eager to continue;
they are particularly interested in adding members from Africa, China, and the
Middle East.

The Advisory Council has also changed in that, initially, it was composed
almost entirely of people who were present at the Vienna Conference where the
CISG was created. A majority of the current members were not present at the
CISG's drafting, which may lead to greater flexibility of interpretation: soon, no
Advisory Council member's first-hand knowledge of the CISG drafters'

45. Mistelis interview, supra note 14.

46. A development recognized by the members. Id.
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intentions will trump other member's interpretations. 4 7

B. The Goal of Uniform Interpretation

The Advisory Council's primary goal is to promote the uniform
interpretation of the CISG by courts and tribunals. Uniformity is a core
principle "which necessarily follows from the unificatory aim of the
Convention." 48  To appreciate the Advisory Council's role in fostering
uniformity, one must first understand the nature of the uniformity principle and
the CISG's interpretive methodology.

CISG jurisprudence should not and, indeed, cannot be judged against a
standard of absolute uniformity. The existence of multiple, equally authoritative
linguistic versions of the CISG and the diversity of legal systems in which CISG
disputes arise ensure that such an ideal is not achievable. However, absolute
uniformity is not achieved even in domestic contexts, where the possibility of
appeal to a single supreme court should, in theory, resolve all discrepancies in
interpretation by the lower courts. Moreover, many legal rules include
balancing tests or pockets of discretion designed to encourage judicial sensitivity
to the equities of specific disputes. Different judges will also reach different
conclusions on the meaning of even the most facially clear terms. For their part,
appellate and supreme courts may be reluctant to second-guess discretionary
decisions by lower courts and, in any event, cannot hear appeals on every case.

The CISG itself recognizes that absolute uniformity of interpretation is not
achievable. To begin with, interpretive factors such as trade usages and the
reasonableness standard-endemic to the CISG-preclude absolute uniformity.
Moreover, there is good reason to believe that the CISG drafters never
contemplated absolute uniformity as a goal; as DiMatteo, et al., point out, "The
fact that Article 7 prefaces its uniformity mandate with 'regard is to be had'
implies that a standard below strict uniformity in application was envisioned."'49

As a result, the standard by which CISG jurisprudence ought to be judged is one
of relative or functional uniformity; that is, whether it reduces legal impediments
to international trade.

The key to achieving uniformity is for national courts to follow the same
methodology in interpreting the CISG. 50 Article 7(1) of the CISG sets out the
general rules for interpretation: "[i]n the interpretation of this Convention,
regard is to be had to its international character and to the need to promote

47. Id. (confirming that there have been instances in CISG-AC discussions when Council
membe-s who participated in the Vienna Conference dismissed a proposed interpretation by stating
that it had been considered and rejected by the CISG drafters).

48. Peter Schlechtriem, Article 7, in COMMENTARY ON THE UN CONVENTION ON THE
INTERNATIONAL SALE OF GOODS (CISG) (Peter Schlechtriem & Ingeborg Schwenzer, eds.) 97 (2d
English ed. 2005).

49. DIMATrEO ET AL., supra note 1, at 11.

50. Id. at 19.
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uniformity in its application." This provision requires a judge to apply the CISG
as "(a) international: [it] must be free from any influences (case law or legal
theory) which are purely domestic; and (b) uniform: [it] must be congruent in its
application at the international level to an extent that the internationality is
respected.,,51

These two interpretive principles yield two corresponding interpretive
methodologies: first, courts must interpret the CISG in an "autonomous"
manner, eliminating the influence of any domestic laws or modes of legal
reasoning; 52 and second, courts and tribunals must ensure that their decisions
conform to common international understandings of the CISG provisions at
issue by considering decisions from courts in a variety of CISG signatory
countries. 53

This does not necessarily mean that all reference to domestic law is
illegitimate. CISG article 7(2) provides:

Questions concerning matters governed by this Convention which are not
expressly settled in it are to be settled in conformity with the general principles on
which it is based or, in the absence of such principles, in conformity with the law
applicable by virtue of the rules of private international law.

Thus, courts engage in what is called "gap-filling," 54 by turning to
applicable domestic law if they cannot fill a gap in the CISG by reference to its
general principles. 55  Academic opinion is somewhat divided on what
methodologies should be used, and in what order they should be applied, before

51. Andersen, supra note 10, at 164. See also Schlechtriem, supra note 48, at 94.

52. BERNARD AUDIT, LA VENTE INTERNATIONALE DE MERCHANDISES 47 (1990); MARCO
TORSELLO, COMMON FEATURES OF UNIFORM COMMERCIAL LAW CONVENTIONS: A COMPARATIVE

STUDY BEYOND THE 1980 UNIFORM SALES LAW 18 (2004); Ferrari, supra note 10, at 234; JOHN 0.
HONNOLD, UNIFORM LAW FOR INTERNATIONAL SALES UNDER THE UNITED NATIONS CONVENTION

47 (3d ed.,1999). Of course, this principle applies to the interpretation of all uniform laws. For
example, Briggs writes that the 1980 Rome Convention on the Law Applicable to Contractual
Obligations, which governs choice of law in contract disputes decided in European Union courts,
must "receive an independent or autonomous interpretation, and will not be read as if they were
pieces of domestic . .. legislation." BRIGGS, supra note 12, at 150. On the autonomous
interpretation of international documents generally, see ZWEIGERT & KOTZ, supra note 15, at 21.

53. Gyula Etrsi, who was president of the diplomatic conference at which the CISG was
promulgated, confirms that the two interpretive principles set out in article 7(1) were drafted to
achieve this specific result: "The first. .. was devised to check the homeward trend, and the second
is an admonition to follow precedents on the international plane." Gyula Etrsi, General Provisions,
in INTERNATIONAL SALES: THE UNITED NATIONS CONVENTION ON CONTRACTS FOR THE

INTERNATIONAL SALE OF GOODS §2.03 (Nina M. Galston & Hans Smit eds., 1984).

54. This frequently-used phrase refers to the resolution of issues which either are not governed
by the CISG ("external gaps") or which are governed by the CISG but not expressly settled in it
("internal gaps," with which article 7(2) is concerned). See Schlechtriem, supra note 48, at 102-09;
Alejandro M. Garro, The Gap-Filling Role of the UNIDROIT Principles in International Sales Law:
Some Comments on the Interplay between the Principles and the CISG, 69 TUL. L. REV. 1149
(1995).

55. Schlechtriem therefore describes reference to domestic law as a "last resort."
Schlechtriem, supra note 48, at 109.
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a court turns to domestic law, but all agree that it can be referred to as a last
resort.

56

Much of the commentary on Article 7 places particular emphasis on the
need for adjudicators to consult the decisions of foreign courts.5 7 CISG-AC
member Claude Witz states that a central goal of his book on the jurisprudence
of the CISG is to inculcate in adjudicators the practice of considering precedents
from every signatory state. 58 Indeed, while the CISG does not itself impose any
obligation on courts or tribunals to refer to foreign case law, 59 many consider
this to be a "duty" of courts deciding disputes under the CISG. 60

56. The disagreement lies between those who believe that the CISG's general principles
should be the first recourse to filling a gap or explaining an ambiguity in the text of the CISG, those
who believe that the first step should be to reason analogically from other CISG provisions, and
those who believe that these two techniques ought to be used in parallel and that neither should take
precedence. There is a general consensus that recourse to domestic law is the final step, legitimate
only if the other techniques do not provide a workable solution. See generally Anna Kasimierska,
The Remedy of Avoidance under the Vienna Convention on Contracts for the International Sale of
Goods, PACE INT'L L. REV., REVIEW OF THE CONVENTION ON CONTRACTS FOR THE INTERNATIONAL

SALE OF GOODS: 1999-2000, 79, 172 (2000) (arguing that the two methodologies of resort to general
principles and reasoning by analogy to other CISG provisions should be applied non-hierarchically).

57. See, e.g., Ferrari, supra note 10, at 234; Joseph Lookofsky, Digesting CJSG Case Law:
How Much Regard Should We Have?, 8 V. J. INT'L COM. L. & ARB. 181, 184 (2004); Philip
Hackney, Is the United Nations Convention on the International Sale of Goods Achieving
Uniformity?, 61 LA. L. REV. 473, 479 (2001); Bruno Zeller, The UN Convention on Contracts for
the International Sale of Goods: A Leap Forward Towards Unified International Sales Laws, 12
PACE INT'L L. REV. 79, 104 (2000); J.M. Darkey, A U.S. Court's Interpretation of Damage
Provisions Under the U.N. Convention on Contracts for the International Sale of Goods: A
Preliminary Step Towards an International Jurisprudence of CISG or a Missed Opportunity, 15 J.L.
& CoM. 139, 142 (1995); H. Elizabeth Hartnell, Rousing the Sleeping Dog: The Validity Exception
to the Convention on Contracts for the International Sale of Goods, 18 YALE J. INT'L L. 1, 45-50
(1993); Kuzuaki Sono, The Vienna Sales Convention: History and Perspective, in INTERNATIONAL
SALE OF GOODS: DUBROVNIK LECTURES 8 (Peter Sarevi6 & Paul Volken, eds., 1986); Franco
Ferrari, International Sales Law and the Inevitability of Forum Shopping: A Comment on Tribunale
Di Rimini, 23 J.L. & COM. 169, 172 (2004).

58. Vivian Grosswald Curran, The Interpretive Challenge to Uniformity, 15 J.L. & COM. 175,
179 (1995) (quoting CLAUDE WITZ, LES PREMIERES APPLICATIONS JURISPRUDENTIELLES DU DROIT

UNIFORME DE LA VENTE INTERNATIONALE 15 (1995)).

59. Andersen, supra note 10, at 167.

60. Camilla Baasch Andersen, Reasonable Time in Article 39(1) of the CISG-Is Article 39(1)
Truly a Uniform Provision?, in PACE REVIEW OF THE CONVENTION ON CONTRACTS FOR THE

INTERNATIONAL SALE OF GOODS 72 (1998). See also Rogers & Kritzer, supra note 5, at 226. This
principle does not apply just to the CISG. In general, this principle applies when interpreting
international conventions and uniform law instruments that have been incorporated into domestic
law. Indeed, courts should be "obliged to ... take into consideration foreign judgments and doctrine
. . . when [they are] faced with a problem of interpretation of an international convention." Leif
Sevdn, Observations, in UNIDROIT, INTERNATIONAL UNIFORM LAW IN PRACTICE [Acts and
Proceedings of the 3rd Congress on Private Law held by the International Institute for the
Unification of Private Law (Rome 7-10 September 1987)] 135 (1988). The English House of Lords
has confirmed this point of view, holding that, when interpreting international conventions, courts
should "develop their jurisprudence in company with the courts of other countries from case to
case." Fothergill v. Monarch Airlines, 1981 A.C. 251 (Eng. H.L.); [1980] 2 All E.R. 696, at p. 715
(speech of Lord Scarman).
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However, as to the precedential status of a foreign court or arbitral
tribunal's decision, no single, accepted scale or rubric exists. While some have
referred to the consultation of foreign precedents as an "informal supranational
stare decisis," 6 1 a formulation that may indicate the existence of binding
precedents, 62 foreign decisions can only have persuasive value. National courts
have thus far unanimously adopted the latter position. 63

The degree of persuasiveness will vary. Lookofsky cites a (non-
exhaustive) list of factors that might influence a court in assessing a decision's
persuasiveness: the force of reasoning of the foreign opinion, the apparent
soundness of the result, the rank of the foreign court that issued the opinion, and
whether the opinion is consistent with the general rule in the jurisdiction of the
court that issued it. 64 In this vein, arbitral awards interpreting the CISG may
carry more weight than the opinions of foreign judges, due to the neutral,
stateless nature of arbitral tribunals and the fact that they deal primarily with
transnational disputes, and so may have particular expertise in the area. 65

Despite the scholarly focus on case law, a court's inquiry must "recognize

61. Larry A. DiMatteo, The CISG and the Presumption of Enforceability: Unintended
Contractual Liability in International Business Dealings, 22 YALE J. INT'L L. 11I, 133 (1997).

62. Franco Ferrari, Ten Years of the U.N. Convention: CISG Case Law -A New Challenge for
Interpreters?, 17 J.L. & Com. 245, 259 (1998). DiMatteo rejects this characterization. DiMatteo,
supra note 61, at 132-33.

63. See UNCITRAL, UNCITRAL Digest of case law on the United Nations Convention on the
International Sale of Goods, 1 4, U.N. Doc. A/CN.9/SER.C/DIGEST/CISG/7 (June 8 2004),
available at http://daccessdds.un.org/doc/ONDOC/GEN/V04/547/56/PDF/V0454756. The
UNCITRAL Digest cites three Italian cases to this effect: CLOUT case No. 378 [Tribunale di
Vigevano, Italy, 12 July 2000]; CLOUT case No. 380 [Tribunale di Pavia, Italy, 29 December
1999]; Trib. Rimini, Italy, 26 November 2002, Giurisprudenza italiana, 2003, 896 ff. See also
Chicago Prime Packers, Inc. v. Northam Food Trading Co., et al., 320 F. Supp. 2d 702, 709 (N.D.
Il1. 2004) (stating that "although foreign case law is not binding on this court, it is nonetheless
instructive in deciding the issues presented here"). This is also the majority view among
commentators. See, e.g., Ferrari, supra note 10, at 250 and the articles cited in n. 123; Peter
Schlechtriem, Uniform Sales Law-the Experience with Uniform Sales laws in the Federal Republic
of Germany, in 2 JURIDISK TIDSKRIFT 1, 14 (1991/92) (The purpose of the UNCITRAL Digest is to
"facilitate the functioning of judicial decisions if not as precedent, as persuasive authority for...
courts in other countries"); Andersen, supra note 10, at 167. For the contrary view (i.e. that foreign
cases should have the weight of precedent "[i]f there is already a body of international case law"),
see M. J. Bonell, Article 7, in COMMENTARY ON THE INTERNATIONAL SALES LAW : THE 1980
VIENNA SALES CONVENTION 91 (C. M. Bianca & M. J. Bonell eds., 1987); DiMatteo, supra note
61, at 132-3 (advocating a "supranational stare decisis"-a phrase that seems especially to irk many
of the majority opinion).

64. Lookofsky, supra note 57, at 187 (citing E. ALLAN FARNSWORTH, AN INTRODUCTION TO

THE LEGAL SYSTEM OF THE UNITED STATES 52-57 (3d ed. 1996).

65. In addition, members of international arbitral tribunals are often selected because they
have special authority or expertise relevant to a dispute (the better to sway the other members of the
tribunal, a cynic might say). Thus, arbitrators deciding a dispute whose governing law is the CISG
are more likely to have experience with the CISG than are national court judges. Ferrari champions
this viewpoint, arguing that "an arbitral award could have more influence on a specific situation than
a decision of a supreme court of a country whose judges are not accustomed to dealing with
international issues in general, and the CISG in particular." Ferrari, supra note 62, at 260.
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that the method of interpretation still remains a textual one, with the addition
that the purpose of the Convention, the legislative history, and the drafters'
intent may be taken into account." 66  Thus, according to the CISG's own
interpretive guidelines, a court should begin with the plain meaning of a given
CISG provision, placed in the context of its purpose and legislative history.
Only if this fails to yield a clear resolution should the court consider the CISG's
underlying principles, analogize to other CISG provisions, and take into account
precedents from its own or other countries. If all else fails, the court may
consider its domestic law.

While reference to the legislative history of a disputed CISG provision is
indisputably legitimate, it does have its dangers. The travaux prkparatoires of
international conventions are not necessarily as useful as those of domestic
legislation-there are too many delegates from too many countries, too many
proposals and counter-proposals, and too much horse-trading as opposed to
actual consensus-so that these travaux tend to be least helpful in the
controversial areas where they are most needed. 67 Such drawbacks have led
various scholars to caution adjudicators against dependence on the CISG's
legislative history. For example, Ferrari warns that "recourse to such materials
must not be overestimated."' 68 Even Honnold, who compiled the most-cited
source of CISG legislative history, 69 counsels tribunals to limit reliance on
travaux to the generalities. 70

In addition, courts adjudicating CISG disputes-even in common law
countries-frequently cite scholarly commentaries on the Convention. Indeed,
the direction in Article 7(2) that "[q]uestions concerning matters governed by
this Convention which are not expressly settled in it are to be settled in
conformity with the general principles on which it is based" practically
demands the judge to consult doctrinal writings. 7 1 After all, the elucidation of
the principles underlying legislation is one of the central roles of scholars. In
this way, as Curran argues, the CISG guides jurists-at least with respect to gap-
filling-toward a methodology typical of that used in the interpretation of civil
codes, wherein the language of a canonical text is interpreted according to the

66. Zeller, supra note 57, at 89. See also Schlechtriem, supra note 48, at 101.

67. Lookofsky and Hertz point to the U.S. Supreme Court's decision in Volkswagenwerk A.G.
v. Schlunk, 486 U.S. 694 (1988), where both the majority and minority opinions referred to excerpts
from the same legislative history (of the Hague Service Convention) in support of mutually
exclusive positions. JOSEPH M. LOOKOFSKY & KETILBJORN HERTZ, TRANSNATIONAL LITIGATION

AND COMMERCIAL ARBITRATION: AN ANALYSIS OF AMERICAN, EUROPEAN AND INTERNATIONAL
LAW Ch. 42 (2d ed. 2004). See also Aneta Spaic, Approaching Uniformity in International Sales
Law through Autonomous Interpretation, 11 V. J. INT'L COM. L. & ARB. 237, 256 (2007).

68. Ferrari, supra note 3, at 206.
69. HONNOLD, DOCUMENTARY HISTORY, supra note 3 (written as a personal documentary

history of the CISG).

70. HONNOLD, supra note 52, at 463.
71. CISG art. 7(2) (emphasis added).
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writings of prominent scholars.72

Finally, courts and tribunals may refer to the comprehensive Secretariat
Commentary to the 1978 Draft of the CISG. However, as its name suggests, the
Secretariat Commentary was prepared by the UNCITRAL Secretariat, based on
a draft of the Convention prepared by the same body. It is not an official
commentary, as it was never approved by the diplomatic conference that
negotiated the final version of the CISG. In addition, it was never updated to
reflect the final text of the CISG, and important differences exist between the
1978 draft and the CISG as enacted. 73 Finally, the Secretariat Commentary's
interpretations have been criticized in a number of respects. 74 Despite these
drawbacks, it is frequently cited erroneously as an official commentary. 75

C. The Drafting of Opinions

Although a private body, the Advisory Council functions much like an
official council. Indeed, it is much more institutionalized than one might expect
from an informal group of academics. The Draft Charter lays out procedures,
reflecting the desire to operate in an official manner, for the writing of opinions:
although, as noted above, the Charter was never signed, the Advisory Council
appears to have continued to follow these procedures. 76

The topic for an opinion may be suggested by a member or come via
requests from international organizations, counsel, professional associations, or
adjudicative bodies. 77 The Draft Charter, however, states that requests may be
made "in particular" by these bodies, thus implying that there is no restriction on
who may submit requests for opinions. 78 However, the Advisory Council
considers requests only from institutions, not from individuals. It has received
several requests for opinions from litigants seeking, in effect, expert opinions for
use in litigation. However, it has declined these requests on the grounds that it
is not a private consultative body, that many of its members act individually as
consultants and expert witnesses, and that such engagements by the Advisory
Council itself might compromise the academic freedom and integrity of its

72. Curran, supra note 58, at 177.
73. CISG provisions that either did not exist in or were substantially modified after the 1978

draft include arts. 5, 7(2), 13, 19, 25,44, 46(3), and 80.
74. See, e.g., Disa Sim, The Scope and Application of Good Faith in the Vienna Convention on

Contracts for the International Sale of Goods, 19, 21, in REVIEW OF THE CONVENTION ON
CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS 2002-2003, 21 (Pace Int'l L. Rev. ed., 2004).
(finding the Secretariat Commentary to Article 7 unclear and not the "most appropriate
interpretation").

75. Murray, supra note 23, at 377 (citing various decisions and academic articles that refer to
the Secretariat Commentary as "official comments").

76. Mistelis interview, supra note 14.

77. CISG-AC Charter art. 1(3).
78. Id.

[Vol. 27:2

15

Karton and de Germiny: Has the CISG Advisory Council Come of Age

Published by Berkeley Law Scholarship Repository, 2009



HAS THE CISG COUNCIL COME OF AGE?

individual members. 79

If it receives a request, the Advisory Council is not obligated to issue an
opinion. 80 Since there are always more topics worthy of discussion than time
available, the CISG-AC must prioritize. In practice, it tends to choose issues of
broad interest that have some element of urgency (generally, where significant
diversity of opinion among national courts has arisen). 8 1

Once the Council decides to render an opinion regarding a particular issue,
it selects a rapporteur who will research the question and draft a report. The
rapporteur, who may or may not be a member of the CISG-AC, is generally a
scholar somewhat younger than the bulk of the CISG-AC membership who has
specific expertise in the aspect of CISG doctrine at issue. Of the nine published
opinions, two were initially prepared by rapporteurs who were not Council
members. Christina Ramberg, a practicing lawyer and professor with expertise
in electronic commerce (and also the daughter of former Advisory Council
Chair Professor Jan Ramberg), prepared the first opinion on electronic
communications under the CISG. Richard Hyland, an American professor, was
the rapporteur for the third opinion on the parol evidence and plain meaning
rules.

While rapporteurs should not simply advocate their personal opinions, they
must necessarily recommend an answer to the question posed or an
interpretation of the CISG article at issue. 82 The rapporteur continues to be
involved throughout the deliberation process by taking note of the Council
members' views and then drafting the final opinion. In practice, the rapporteur's
initial report is often informally discussed by the rapporteur, the Chair, and
CISG-AC founder Albert Kritzer before being presented to the Advisory
Council as a whole. After the rapporteur presents the report, the Council agrees
on the text of the "blackletter section" of the opinion, which states in concise
terms and legislative style the core of the Advisory Council's interpretation.
After the blackletter is approved, the rapporteur goes on to draft the remainder
of the opinion. 83 The Council then edits, refines, and approves the draft;
however, much less editing is done on the comments that form the bulk of the
opinion than on the blackletter, giving the rapporteur a fair amount of discretion.
The Secretary is often tasked with redrafting the final text as necessary to make
the style uniform so that it does not read like the work of a committee. 84

The Advisory Council Chair also plays a key part in the preparation of

79. Mistelis interview, supra note 14. The Advisory Council has discussed the possibility of
submitting an amicus curiae brief in a relevant litigation, but a good opportunity to do so has not yet
presented itself. Id.

80. CISG-AC Charter art. 1(4).

81. Mistelis interview, supra note 14.

82. Mistelis likens this process to a doctoral student defending his or her thesis. Id.

83. Id.

84. Id.
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opinions. Once a report is ready for discussion, the Chair convenes a meeting,
prepares an agenda, and presides over the deliberations. 85 Former Chair Jan
Ramberg described the "pattern . . . [of] friendly spirit of cooperation" during
deliberations established by the first Chair, Peter Schlechtriem. 86 Although
Council members may express differing views, ultimately they attempt to reach
a unanimous decision, and the Chair assists them in doing so. 87 The first nine
opinions were adopted without dissent, but the Advisory Council has, on
occasion, struggled to reach a consensus. 8 8 Nevertheless, only a two-thirds
majority is needed to adopt an opinion and dissenting views will be published.89

Unanimity may not be necessary, but the CISG-AC members believe that it
strengthens the positions adopted in an opinion and ultimately the status of the
Council. 90

D. The CISG Advisory Council Compared

The Advisory Council may be compared to a number of other institutions
that have undertaken similar tasks or function in similar ways. First, as its name
indicates, the Advisory Council is a council, not a court. A number of supra-
national courts render advisory opinions regarding the proper interpretation of
international conventions and laws. The most obvious example may be the
European Court of Justice, which is the final court of appeal for European
Community matters; its decisions are binding on the legislatures and courts of
member states. 9 1 Some international courts, including the International Court of
Justice, 92 the Inter-American Court of Human Rights, 93 the European Court of
Human Rights, 94 and the African Court of Human and People's Rights, 95

85. CISG-AC Charter art. 111(2).
86. Interview by Fan Yang with Professor Jan Ramberg, CISG-Advisory Council, in

Philadelphia, Pa. (Nov. 2005), available at http://www.cisgac.com/default.php?ipkCat=129&ifkCat
=136&sid=163 [hereinafter Ramberg interview].

87. Id.

88. Mistelis interview, supra note 14.
89. Id.

90. See Ramberg interview, supra note 86 ("Although each member has a right to submit his
or her dissenting opinion, it would erode the authority of the Council and the value of the opinions, if
there were one or more dissenting opinions.").

91. Under article 177 of the Treaty Establishing the European Economic Community, national
courts may ask the European Court of Justice to render a preliminary ruling. Treaty Establishing the
European Economic Community, Mar. 25, 1957, 1992 O.J. (C224/l) [hereinafter EEC Treaty].

92. The International Court of Justice may be asked to render "an advisory opinion on legal
questions." Julie Caldonio Schmid, Advisory Opinions on Human Rights: Moving Beyond a Pyrrhic
Victory, 16 DuKE J. COMP. & INT'L L. 415, 418 (2006).

93. The IAHCR may render opinions regarding the interpretation of the American Convention.
Organization of American States, American Convention on Human Rights, art. 64, Nov. 22, 1969,
O.A.S.T.S. No. 36, 1144 U.N.T.S. 123.

94. The European Court of Human Rights can issue opinions regarding "legal questions
concerning the interpretation of the Convention." See European Convention for the Protection of
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render non-binding advisory opinions. The Benelux Court of Justice also
renders non-binding opinions regarding the interpretation of legal rules common
to Belgium, the Netherlands, and Luxembourg. While some have called for the
creation of an international CISG court with appellate authority, 96 UNCITRAL
indirectly rejected this proposal and most agree that, even though it might be
beneficial, it is politically impossible. 97

In debating whether to establish an official advisory body, UNCITRAL
also considered the example of two bodies in the International Monetary Fund
(IMF) system.9 8 The IMF Executive Directors may be asked to provide
guidance as to the interpretation of the Articles of Agreement between IMF
members or between a member and the IMF. 99 Their decision can be referred
(appealed, essentially) to the Board of Governors, whose decision is final. 100

Like the Advisory Council, these bodies interpret international conventions and
uniform laws and seek to achieve uniformity of application. The IMF entities
have, however, been empowered to provide such interpretations by the states
which are parties to or which have ratified those conventions. The lack of such
explicit authorization by its member states was the primary reason UNCITRAL
declined to establish an interpretive body under its own auspices. 101

Human Rights and Fundamental Freedoms, art. 47, Nov. 4, 1950, 213 U.N.T.S. 222.

95. The African Court of Human's and People's Rights may issue advisory opinions on "any
legal matter relating to the Charter or any other relevant human rights instrument." Protocol to the
African Charter on Human's and People's Rights on the Establishment of an African Court on
Human and People's Rights, art. 4.

96. See, e.g., Sim, supra note 74, at 21 ("an international commercial court ... would help to
minimize the likelihood of incoherence and multiple contradictory determinations"); Christopher
Sheaffer, Note, The Failure of the United Nations Convention on Contracts for the International
Sale of Goods and a Proposal for a New Uniform Global Code in International Sales Law, 15
CARDOZO J. INT'L & COMP. L. 461, 483 (2007) (calling for creation of a Global Code and of an
international court that would develop "a unified system to add consistency in the interpretation [of
the code]").

97. Dissemination, supra note 29, at 389-90 (stating that this would "involve [UNCITRAL] in
intervening in interpretations by courts of their own national laws when the competence to do so has
not been granted to [it]"); M.J. Bonell, Interpretation of Convention, in COMMENTARY ON THE
INTERNATIONAL SALES LAW, THE 1980 VIENNA SALES CONVENTION 89 (C.M. Bianca & M.J.
Bonell, eds., 1987) ("To expect that all adhering states, notwithstanding their different social,
political and legal structure, could even agree on conferring to an international tribunal the exclusive
competence to resolve divergences between the national jurisdictions in the interpretation of the
uniform rules, would be entirely unrealistic.").

98. Dissemination, supra note 29, at 389-90 (referencing the Commission on Banking
Technique and Practice of the International Chamber of Commerce ("ICC") which drafts opinions
regarding queries on the Uniform Customs and Practice for Documentary Credits from banks, ICC
national committees and other institutions).

99. INTERNATIONAL MONETARY FUND, ARTICLES OF AGREEMENT OF THE INTERNATIONAL
MONETARY FUND 56 (1993), available at http://www.imforg/external/pubs/ft/aa/aa.pdf.

100. Id.

101. Dissemination, supra note 29, at 389-90 (stating that "[t]hese procedures may therefore not
be viewed as precedents for the assumption by the Commission of competence to interpret legal
texts which have been incorporated into the national law of States.").
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Although the comparison is not exact, the Advisory Council has been
likened to two "private legislatures" 10 2 in the United States: the Uniform Law
Commission ("ULC," which was until 2007 called the National Conference of
Commissioners of Uniform State Laws) and the American Law Institute
("ALI"). Created in 1892, the ULC prepares uniform and model laws in a wide
range of civil and commercial areas and in criminal procedure. 103 Composed of
representatives appointed by the states, the District of Columbia, and certain
U.S. territories, it meets annually to discuss drafts of proposed legislation and
reports on pending projects. 104 The ALI, on the other hand, was founded in
1923 to address uncertainty in the law through the drafting of comprehensive
summaries of various areas of law which would provide guidance to judges and
practitioners. 10 5  Today, the ALI includes some 3,000 members and its
"Restatements" cover most areas of law. Both the ALI and ULC exist outside of
governmental control, although ULC members are appointed by the U.S. state
and territorial governments. Collaboration between the two organizations
produced the Uniform Commercial Code (UCC).

Like the ALI and the ULC, the Advisory Council seeks to achieve
uniformity and clarity in the law. However, its scope of mission and
membership are entirely different. Unlike the ALI and the ULC, the Advisory
Council focuses solely on one international convention, the CISG, and renders
opinions on specific controversial topics; it does not draft domestic model laws
like the ULC, nor does it provide comprehensive commentaries on entire areas
of law like the ALI. In this sense, the closest equivalent to the two American
bodies with respect to the CISG is UNCITRAL. Finally, the CISG-AC's
membership consists of a small circle of eminent scholars, while the ALI and
ULC include academics, judges, practitioners, civil servants, and occasionally
politicians.

The Advisory Council is most analogous to the UCC Permanent Editorial
Board, which was the model for Bonell's proposal for a permanent CISG
Editorial Board. 106 Since 1987, this joint committee of the ULC and ALI has
examined problems in the judicial treatment of UCC provisions and issued
supplemental commentary on those provisions. 107 With only twelve members

102. Paul B. Stephan, The Futility of Unification and Harmonization in International
Commercial Law, 39 VA. J. INT'L L. 743, 757 (1999) (citing Robert E. Scott, The Politics of Article
9, 80 VA L. REv. 1783 (1994)).

103. Frederick H. Miller, Patricia B. Fry & John P. Burton, Introduction to Uniform
Commercial Code Annual Survey: The Centennial of the National Conference of Commissioners on
Uniform State Laws, 46. Bus. LAW. 1449, 1451 (1991).

104. See Uniform Law Commission, National Conference of Commissioners on Uniform Law
States, http://www.nccusl.orgfUpdate/DesktopDefault.aspx?tabindex=O&tabid=l I (last visited Mar.
14, 2009).

105. For further information regarding the ALI, see American Law Institute,
http://www.ali.org/index.cfm?fuseaction=about.instituteprojects (last visited May 14, 2008).

106. See supra notes 23-25 and accompanying text.

107. Id. at 1452.
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from various American states, its membership more closely resembles that of the
Advisory Council. 108 The UCC Permanent Editorial Board also assists in
promoting uniformity by discouraging non-uniform amendments to the UCC by
the states, and by approving and promulgating amendments to the UCC when
necessary. 10 9 (Of course, amendments to the UCC itself do not change any
laws-states would have to enact the amendments into their own versions of the
UCC; however, amendments proposed by the Editorial Board are typically
adopted by the states.) 1 10 While the Advisory Council does not work with a
model law and certainly does not have the power to amend the CISG, it
monitors divergent applications and could, conceivably call for amendments to
the CISG.

LII.
THE IMPACT OF THE ADVISORY COUNCIL ON THE

UNIFORM INTERPRETATION OF THE CISG

In this section, we consider what impact the Advisory Council has had on
the development of CISG doctrine. In order to place the Advisory Council's
actions in context, we first consider the current state of CISG jurisprudence.
While a comprehensive survey of CISG jurisprudence from around the world is
beyond the scope of this article, it is the subject of avid commentary from a
variety of CISG scholars. Perhaps the best-known national court decision
applying the CISG is that of the Italian Tribunale di Vigevano rendered on July
12, 2000, which referred to an unprecedented (and still unequalled) forty foreign
court decisions. I l I However, civilian courts' adherence to correct CISG
interpretive methodology has by no means been consistent; a substantial number
of courts continue to exhibit a homeward trend in their interpretations of the

108. It should be noted, however, that the UCC Permanent Editorial Board is composed of
practitioners as well as academics. For a list of the board's members, see American Law Institute,
Permanent Editorial Board for the UCC, http://www.ali.org/index.cfm?fuseaction=projects.members
&projectid=4 (last visited Aug. 27, 2008).

109. See http://www.ali.org/index.cfm?fuseaction,=projects.projip&projectid=4 (last visited
May 14, 2008).

110. At least, this was so until the most recent round of proposed amendments to UCC articles
I and 2, which have met with significant opposition. See, e.g., James J. White, Out with the Old, In
with the New? Articles 2 and 2A of the Uniform Commercial Code, 3 DEPAUL Bus. & COM. L.J. 519
(2005) (calling the most recent set of proposed amendments a "failed statute" and likening the
revised article 2 to "the proverbial goose that flew in ever concentric circles, or ever decreasing
radius until it flew up its own ass and disappeared with a loud metallic clap.").

111. The Vigevano court cited decisions from Austria, France, Germany, the Netherlands,
Switzerland, and the United States. The decision has been discussed at length (and much praised) by
a variety of commentators. See, e.g., Francesco G. Mazzotta, The International Character of the UN
Convention on Contracts for the International Sale of Goods: An Italian Case Example, 15 PACE
INT'L L. REv. 437 (2003); Franco Ferrari, Tribunale di Vigevano: Specific Aspects of the CISG
Uniformly Dealt With, 20 J.L. & CoM. 225 (2001).
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CISG and to decline to consult foreign decisions and arbitral awards. 112

Much of the attention on case law developments has focused on the
U.S., 113 where courts have traditionally been more reluctant to embrace the kind
of internationalism exemplified by the Tribunale di Vigevano decision. 114 More
recently, however, U.S. courts have been increasingly willing to follow the
CISG's interpretive methodology. The leading case today is MCC-Marble
Ceramic Center, Inc. v. Ceramica Nuova d'Agostino, S.p.A., in which the U.S.
Court of Appeals for the Eleventh Circuit eschewed American rules precluding
admission of parol evidence and interpreted the CISG autonomously, holding
that it requires the admissibility of such evidence. 115 In doing so, it examined
foreign case law and scholarly commentaries on the CISG, both for guidance on
the CISG's interpretive methodology and for the specific point at issue. 116 U.S.

courts since MCC-Marble have for the most part followed its lead.117

As CISG precedents have piled up, courts have displayed an increasing
willingness to interpret the convention autonomously and to consult
international opinion in the form of foreign case law. As DiMatteo, et al.
conclude, "Although it has not yet attained critical mass, CISG jurisprudence
has grown significantly. As it has grown, greater uniformity of application has
been evidenced."1 18 Nevertheless, particularly in "areas, such as the battle of
forms, [which] are particularly subject to homeward trend interpretations,"
considerable diversity of opinion persists. 119

We consider below the Advisory Council's impact on the promotion of the

112. See, e.g., Italdecor SAS v. Yiu's Industries (H.K.) Ltd., Corte app. di Milano [Regional
Court of Appeals], Mar. 20, 1998 (It.) available at http://cisgw3.law.pace.edu/cases/98032Oi3.html
(finding that the CISG applied, but then improperly reasoning from domestic law).

113. This is due in large part to the U.S.'s economic importance, and to the apparent antipathy
of American judges to foreign laws and courts. However, it is also important to remember that the
United Kingdom has not ratified the CISG, so there is no UK case law on it. On the CISG in the
UK, see Anna Rogowska, CISG in UK: How does the CISG govern the contractual relations of
English businessmen?, 18(7) INT'L CO. & COM. L. REv. 226 (2007). On the UK's failure to ratify
the CISG, see Sally Moss, Why the U.K. Has Not Ratified the CISG, 25 J. L. & COM., 483 (2005).

114. An oft-cited example is Filanto S.p.A. v. Chilewich Int'l Corp., 789 F. Supp. 1229, 1237
(S.D.N.Y. 1992), in which the court lamented the fact that "the Uniform Commercial Code ... does
not apply to this case, because the State Department undertook to fix something that was not broken
by helping to create the Sale of Goods Convention, which varies from the Uniform Commercial
Code in many significant ways."

115. MCC-Marbel Ceramic Ctr. v. Ceramica Nuova d'Agostino, S.p.A, 144 F.3d 1384 (1 lth
Cir. 1998).

116. Conducting its own search, the court found no foreign cases discussing the admissibility of
parol evidence under the CISG. It therefore turned to various academic writings on the subject. Id.
at 1389-91.

117. See, e.g., St. Paul Ins. Co. v. Neuromed Med. Sys., No. 00 Civ. 9344(SHS), 2002 U.S.
Dist. LEXIS 5096 (S.D.N.Y. Mar. 26, 2002).

118. DIMATrEO ETAL., supra note 1, at 163.

119. Id. at 174.
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CISG's uniform interpretation. We describe the opinions that the Advisory
Council has thus far submitted (A) and assess the legal status of these
documents (B). We then examine the reception of the Advisory Council's
opinions, both by adjudicators (C) and by the academic community (D).

A. The Opinions of the Advisory Council

Here, we examine the Advisory Council opinions themselves: their content,
structure, style, and use of legal sources. As discussed above, the opinions have
been the result of outside requests as well as of the Council's own initiative.
They consistently read much like an official commentary to the CISG, with only
minor variations in style and format. From August 2003 to May 2009, the
Advisory Council issued nine opinions:

Opinion 1: Electronic Communications under the CISG
Opinion 2: Examination of the Goods and Notice of Non-Conformity

Articles 38 and 39
Opinion 3: Parol Evidence Rule, Plain Meaning Rule, Contractual Merger

Clause and the CISG
Opinion 4: Contracts for the Sale of Goods to Be Manufactured or

Produced and Mixed Contracts (Article 3 CISG)

Opinion 5: The Buyer's Right to Avoid the Contract in Case of Non-
Conforming Goods or Documents

Opinion 6: Calculation of Damages under CISG Article 74
Opinion 7: Exemption of Liability for Damages Under Article 79 of the

CISG
Opinion 8: Calculation of Damages under CISG Articles 75 and 86
Opinion 9: Consequences of Avoidance of the Contract
Of the nine opinions, five have resulted from outside requests. The bodies

that submitted requests for guidance and whose requests have given rise to
opinions are the International Chamber of Commerce (Opinion No. 1), both the
Utrecht Working Group on Sales Law of the Study Group on a European Civil
Code (Opinion No. 2) and the Steering Committee of the Study Group on a
European Civil Code (Opinion No. 4),120 as well as the Association of the Bar
of the City of New York Committee on Foreign and Comparative Law (Opinion
No. 3) and the International Sales Committee of the International Law and
Practice Section of the New York State Bar Association (Opinion No. 5). The
sixth through ninth opinions were prepared at the Advisory Council's own
initiative.

Nothing in the Draft Charter or opinions indicates how many requests the
CISG-AC has received to date or what factors lead the Advisory Council to
render an opinion on a given issue. Certain opinions, however, seem oriented

120. Advisory Council member Roy Goode is a member of the Steering Committee.
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towards a specific audience within the international sales law community. For
instance, the third opinion-issued in response to a request from an American
body, the City Bar of New York-addresses an issue that has been a source of
confusion and divergent applications in the United States and other common law
countries: the relationship between the parol evidence and plain meaning rules
and the CISG. Civil law has no rules analogous to these doctrines, and the
opinion is likely to be of only academic interest in civil law jurisdictions.
However, most of the opinions relate to issues of global significance. For
example, the question of timely examination and notice of non-conformity under
the CISG has been of concern to a number of common and civil law
jurisdictions and is the subject of a well-developed body of case law in
Germany.

The structure and style of the opinions has evolved somewhat since the first
opinion. The more recent opinions are all divided into two sections: "opinion"
and "comments." The opinion section, which some Advisory Council members
have referred to as the "blackletter" (as we do here to avoid confusion) is
succinct and, starting with the third opinion, has become essentially a bullet-
point list of principles without citations or reasoning. 121 The blackletter reads
like a code provision or an official comment to a code provision, proclaiming for
example that "punitive damages may not be awarded under Article 74 of the
Convention" 122 or that "the Plain Meaning Rule does not apply under the
CISG." 123 In some opinions, it sets out a principle of interpretation for the
adjudicator to follow, such as "[i]n interpreting the words 'preponderant part'
under Article 3(2) CISG, primarily an 'economic value' criterion should be
used." 12 4 Jan Ramberg explained that the blackletter is the most important part
of the entire document; while the Council takes responsibility for the entirety of
the opinion, it "commits itself only to the blackletter text." 125

While the blackletter is the most important section and is the most likely to
be cited by a court or tribunal, the Advisory Council devotes the most space to
the "comments" section of the opinion. The comments contain a comprehensive
discussion of the CISG provision at issue and the Advisory Council's reasoning
in the opinion. Unlike the blackletter, the comments section reads much like an
academic journal article, filled with citations to case law, academic writings, and
legislative history. In addition to providing critical analysis of select case law,
Opinions Nos. 2 and 6 (which focus on areas of particularly divergent
applications of the CISG) include, as annexes, lengthy, detailed tables

121. Mistelis interview, supra note 14; Ramberg interview, supra note 86.
122. See CISG Advisory Council Opinion 6, 9(B), available at http://www.cisgac.com/

default.php?ipkCat= 128&ifkCat-=148&sid=148#opinion.
123. See CISG Advisory Council Opinion 3, 2, available at http://www.cisgac.com/

default.php?ipkCat 128&ifkCat= 144&sid= 144.
124. See CISG Advisory Council Opinion 4, 9, available at http://www.cisgac.com/

default.phpipkCat=- 128&ifkCat-= 146&sid=146.

125. Ramberg interview, supra note 86.
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describing decided cases from a variety of jurisdictions. 12 6 A judge or arbitrator
faced with a dispute over the timeliness of notice of non-conformity given under
article 39, for instance, could turn to Opinion No. 2 for a concise survey and
analysis of existing case law and doctrine. This background might help a judge
inexperienced with the CISG to understand better the Advisory Council's
blackletter opinion. Splitting opinions into two sections undoubtedly gives the
whole document a more official resonance. Had the Advisory Council chosen to
render opinions without this structural and stylistic dichotomy, the opinions
would have read more like any other academic commentary.

The opinions may be categorized as either "issue" or "article" opinions.
"Issue opinions" discuss a broad issue which may encompass several CISG
provisions. Opinion No. I discusses electronic communications under the CISG
and touches upon several CISG provisions, while Opinion No. 3 addresses the
applicability of the common law parol evidence and plain meaning rules in
CISG disputes. On the other hand, "article opinions" seek to elucidate all of the
major interpretive issues relating to a particular CISG provision or provisions.
Opinion No. 2 discusses examination of the goods and notice of nonconformity
under Articles 38 and 39, Opinion No. 4 discusses CISG Article 3 and mixed
contracts, Opinion No. 5 discusses Article 49(1)(a) and the right to avoid a
contract, and Opinion No. 7 discusses Article 79 and force majeure. These
opinions read like excerpts from an official commentary to a convention. 127

Most of the opinions address issues which have already led to divergent
applications of the CISG. For example, Opinion No. 3 deals with "one of the
most controversial matters in [the CISG's] implementation," namely the notice
requirements under articles 38 and 39.128 The opinion fully exposes the various
positions regarding the interpretation of articles 38 and 39. Similarly, Opinion
No. 4 highlights disagreements over the meaning of the term "materials" in
Article 3(1) CISGI 29 and whether "turnkey contracts" fall under the scope of
Article 3(2).'"130

While these opinions aim to correct past misunderstandings of the CISG,
others seek to preempt possible future misinterpretations. Opinion No. 7
explains that relatively few cases have been litigated under Article 79 (excuses

126. See Opinion 6, supra note 122; CISG Advisory Council Opinion 2, available at
http://www.cisgac.com/default.php?ipkCat- 128&ifkCat- 144&sid=144.

127. Many have called for the creation of an official commentary. See, e.g., James E. Bailey,
Facing the Truth: Seeing the Convention on Contracts for the International Sale of Goods As an
Obstacle to a Uniforn Law of International Sales, 32 CORNELL INT'L L.J. 273, 290 (1999) (finding
that "an official commentary to the CISG would be helpful"); See also Sim, supra note 74, at 21. On
the possible benefits and drawbacks of a comprehensive CISG official commentary, see infra, notes
199-202 and accompanying text.

128. See CISG Advisory Council Opinion 2, Comments, 1, available at
http://www.cisgac.com/default.php?ipkCat= 128&ifkCat- 144&sid=144.

129. See Opinion 4, supra note 124, at Comments, 12.12.

130. Id. 3.5.
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for nonperformance such as force majeure); it therefore "focuses on a limited
number of issues that are likely to provoke differences in interpretation in
different jurisdictions." 13 1  It further emphasizes that the wording and
legislative history of portions of Article 79 grant courts and arbitral tribunals
"significant leeway." Thus, the opinion "focuses on those issues because they
are the most likely to be treated in light of the arbitrator's or judge's national
law; or at least the most susceptible to provoke divergent approaches." 132

A judge or arbitrator looking for assistance in the interpretation of a CISG
provision can easily access the Advisory Council opinions. The Advisory
Council decided early on not to copyright its opinions or otherwise limit access
to them. 133 It has made the opinions available in all six of the official UN
languages (Arabic, Chinese, English, French, Russian, and Spanish) as well as in
German and Japanese. 134 The opinions have been disseminated through a
number of media, primarily by publication in academic journals, including the
Pace International Law Review, the French-language Journal du Droit
International, and the German-language Internationales Handelsrecht (which
publishes the opinions in the original English and in translation). A number of
online databases host Advisory Council opinions, including the Pace Law
School database on International Commercial Law, 135 a host of other websites
forming part of the Autonomous Network of CISG Websites, 136 and more
recently through the Advisory Council's own site. 137

At the time of writing, the Advisory Council is working on two new
opinions which will be entitled "Claims for Damages Caused by Defective
Goods or Services Under the CISG" and "Issues pertaining to Article 35
(conformity of goods)." Acting as rapporteurs are, respectively, Council
member Hiroo Sono and former Secretary Loukas Mistelis.

131. See CISG Advisory Council Opinion 7, Comments, 4, available at
http://www.cisgac.com/default.php?ipkCat-128&ifkCat= 148&sid= 169.

132. Id. at Comments 5 (calling the issue of turnkey contracts "highly controversial").

133. Mistelis interview, supra note 14.
134. See CISG Advisory Council, http://www.cisgac.com (last visited Mar. 9, 2009)

[hereinafter "CISG Advisory Council"]. It should be noted that not all opinions are yet available in
all of these languages. Translation of the opinions into German and Japanese has been courtesy of
Professors Schwenzer and Sono, respectively.

135. See Loukas Mistelis, CISG-AC Publishes First Opinions, http://www.cisg.law.pace.edu/
cisg/CISG-AC.html. (last visited May 12, 2008).

136. The Autonomous Network of CISG Websites is a consortium of national and regional
databases maintained by educational institutions and law firms. See Charter for the Autonomous
Network of CISG Websites, available at http://cisgw3.1aw.pace.edu/cisg/charter.html. The
Network "supports the efforts and work of the CISG Advisory Council that is aimed at promoting
the uniform interpretation of the CISG." Id. at Section 3, Principle 6. Among the Network partners
which cite to the Advisory Council Opinions are CISG Switzerland (http://www.cisg-
online.ch/cisg/cisgac.html), CISG France (http://www.cisg-france.org/avis/avisCVIM.htm), CISG
Denmark (http://www.cisg.dk/), and CISG Spain and Latin America (http://www.uc3m.es/cisg)
websites.

137. See CISG Advisory Council, supra note 134.
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B. The Legal Status ofAdvisory Council Opinions

A variety of national and international bodies, official and unofficial,
render advisory opinions. As a general rule, these opinions are authoritative but
not binding. 138 Often referred to as "soft law" because they are non-binding,
advisory opinions nevertheless may encourage states or individuals to behave in
a certain way.139

The CISG Advisory Council opinions are not binding on any nation or
litigant, but the opinions do possess some measure of authority and, in this
section, we consider the weight of the opinions. First however, the advisory
opinions must be put in the context of the array of sources of legal authority on
the CISG that affect how a court or arbitral tribunal will rule on a disputed issue.

When a court interprets a provision of the CISG and the plain language of
the provision does not yield an obvious answer, it must turn to some other
source of authority. The only authority that is truly binding on a court is the
prior decision of a superior court in its jurisdiction on the same issue. However,
except in a handful of countries (in particular Germany and China), few cases
have considered the CISG, so there likely will not be any binding authority
except on the most frequently litigated issues. 140 For their part, there is no
binding precedent among arbitral tribunals. We can therefore expect
adjudicators to turn to non-binding (persuasive) authority in a majority of
disputes arising under the CISG.

A variety of persuasive authorities on the CISG exist and are available to
courts and arbitral tribunals.1 4 1 These sources of authority include the CISG's
travaux pr~paratoires, foreign court and arbitral decisions, the Secretariat
Commentary, and scholarly writings, which continue to proliferate. 142 Even
common law judges, who traditionally discount references to academic writings,
appear to be more likely to refer to them when called upon to interpret the
CISG. 1

43

138. See Schmid, supra note 92, at 415.

139. Id.
140. The only issue of CISG interpretation on which there is significant precedent within the

U.S. is the interpretation of contracts governed by the CISG, in particular the applicability of the
parol evidence and plain meaning rules. See, e.g., MCC-Marble Ceramic Ctr., Inc. v. Ceramica
Nuova d'Agostino, S.p.A., 144 F.3d 1384(11th Cir. 1998); Shuttle Packaging Sys. v. Jacob
Tsonakis, INA, S.A., No. 1:01-CV-691, 2001 U.S. Dist. LEXIS 21630 (W.D. Mich. Dec. 17, 2001).

141. On the proper interpretive methodology for the CISG, see supra, part lI.B.
142. Spaic, supra note 67, at 253-54. See also HONNOLD, UNIFORM LAW, supra note 52, at 183

("This massive outpouring of writing about the Convention [is a] testimonial to the world-wide
interest in international legal unification.").

143. Many, if not most, of the American decisions interpreting the CISG have relied on
publications by CISG scholars. See, e.g., Zapata Hermanos Sucesores, S.A. v. Hearthside Baking
Co., No. 99 C 4040, 2001 WL 1000927, *4 (N.D. Ill., Aug. 29, 2001) (citing Peter Schlechtriem and
John Gotanda); MCC-Marble 144 F.3d 1384, at 1389 (citing Allen Farnsworth); TeeVee Toons, 2006
WL 2463537, at *3 (citing Allen Farnsworth); Usinor Industeel v. Leeco Steel Products, Inc., 209 F.
Supp. 2d 880, 885 (N.D.III., 2002) (citing John Honnold); Miami Valley Paper, LLC v. Lebbing
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When faced with a dispute arising under the CISG, a court or arbitral
tribunal may look to all of these persuasive sources of authority, as well as to
any relevant Advisory Council opinions. Four core observations regarding the
legal status of the Advisory Council opinions may be made.

First, whatever authority the Advisory Council may have is due to "the
stature of its members." 14 4  Because the Advisory Council is composed of
scholars well-known in the CISG academic community, its opinions carry
significant weight, and certainly more weight than if the council were composed
of less-known and less-experienced scholars. Even those critical of the
Advisory Council tend to acknowledge the prominence of its members. 14 5

Second, the opinion of a body of scholars speaking with one voice should carry
more weight than that of one scholar speaking alone. Third, the Advisory
Council is constituted and acts as if it were an official body. Although it is
careful always to disclaim any official status, its official-seeming title and
procedures and the code-like concision of the blackletter part of its opinions give
it an air of authority, which may be especially effective in convincing a judge or
arbitrator unfamiliar with CISG jurisprudence and doctrine. 14 6 Fourth, and on
the other hand, the opinions would undoubtedly carry more weight if they were
the product of an official UNCITRAL body. Many references in the academic
literature to Advisory Council opinions contain caveats to this effect. For
example, Sim notes that, "[s]ince the CISG Advisory Council is a private
initiative, its opinions would not carry the imprimatur of UNCITRAL." 147

The best way to test these propositions about the authority of the CISG
Advisory Council is to imagine situations in which its opinions conflict with

Engineering & Consulting GmbH, No. 1:05-CV-00702, 2006 WL 2924779, 3 (S.D. Ohio, Oct. 10,
2006) (citing Joseph Lookofsky); Valero Marketing & Supply Company v. Greeni Oy, No. Civ. 01-
5254(DRD), 2006 WL 891196, 8 n.3 (D.N.J. Apr. 10, 2006) (citing Bruno Zeller).

On this issue, see Ferrari, supra note 3, at 209 Footnote 141 (citing Honnold, supra note 10, at 208,
for the proposition that "[t]raditional barriers to the use of scholarly writing in legal development
broke down a long time ago in this country and is breaking down in citadels of literalism in other
parts of the common law world, especially in the handling of international legal materials."). On the
use of academic writings to interpret uniform laws, see generally Edgar Bodenheimer, Doctrine as a
Source of the International Unification of Law, 34 AM. J. COMP. L. (Supplement) 67, 71 (1986)
(asking "whether doctrinal writings may be considered primary authorities of law on a par with
legislation and (in some legal systems) court decisions, or whether they must be relegated to the
status of secondary sources").

144. Sim, supra note 74, at 21.

145. See Joseph Lookofsky & Harry Flechner, Zapata Retold: Attorneys' Fees are (Still) Not
Governed by the CISG, 26 J.L. & COM. 1, 7 (2006-2007) (conceding that the Advisory Council "is
certainly a distinguished group of scholars" despite a critical analysis of its role and authority).

146. This is not coincidental; indeed, it was "a matter of conscious decision to opt for a certain
authoritative style." Mistelis interview, supra note 14.

147. Sim, supra note 74, at 21. See also Lookofsky & Flechtner, supra note 145, at 7 (stating
that the fact that the Advisory Council is a "(private) body gives [its] opinions no more inherent
authority concerning the meaning of the CISG than the opinions of other scholars"); Sheaffer, supra
note 96, at 483 (arguing that "it would be necessary to expand the current council and establish a
'Permanent Editorial Board').
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other sources of persuasive authority. For the reasons described, if an Advisory
Council opinion conflicts with a scholarly writing on the CISG, a judge or
arbitrator is more likely to follow the Advisory Council opinion, because it is
more likely to represent a scholarly consensus and seems to have an official
imprimatur. Slightly more uncertain would be a conflict between an Advisory
Council opinion and the decision of a foreign or non-superior domestic court.
The result will depend on the practice of the jurisdiction in which the court sits
and the circumstances surrounding the prior decision of the foreign or non-
superior court-for instance, whether it is an isolated decision, from a foreign or
domestic court, and from an appellate or lower court.

In the end, such determinations will necessarily be made on a case-by-case
basis. This underlines the essential truth about the Advisory Council's authority
and the status of its opinions: they depend on their reception. As Oliver
Wendell Holmes famously put it, the law is what judges do, 148 so the authority
of the Advisory Council exists only to the extent that courts and tribunals rule
according to its interpretations of the CISG. This may occur directly, in the
form of citations to Advisory Council opinions in judgments or arbitral awards,
or indirectly, where the Advisory Council shapes the academic debate, helping
to form an academic consensus that presumably will, in turn, shape the decisions
of adjudicators. In the two sections that follow, we explore the impact that the
Advisory Council has had by tracing the response of adjudicators and scholars to
its opinions.

C. Citation of CISG-A C Opinions by Courts and Arbitral Tribunals.

The primary means by which the CISG-AC may promote interpretive
uniformity is direct influence on adjudicators-courts and arbitral tribunals. To
the authors' knowledge, only courts in Germany and, in single instances, in the
United States and Poland, 149 have cited Advisory Council opinions. The Tee Vee
Toons decision 150 remains the only published instance to date of an English
language judicial or arbitral citation of a CISG-AC opinion. In TeeVee Toons,
the plaintiffs were owners of a patented design for the "Biobox," a secure,
environmentally-friendly way to package audio and video cassettes. After
protracted negotiations, they contracted with defendant Gerhard Schubert GmbH
in February 1995 to develop a manufacturing system to mass produce the
Biobox. The contract expressly named the CISG as its governing law. 15 1

Almost immediately, problems arose; first, production delays set the
project back two years and then, when the production system was finally

148. Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REv. 457 (1897).

149. Spoldzielnia Pracy "A" v. M.W.D. GmbH & Co. KG, 11 May 2007 [V CSK 456/06]
(decision of the Supreme Court of Poland, stating that it was "important to note" the content of
CISG-AC Opinion No. 5).

150. TeeVee Toons v. Gerhard Schubert GmbH, 2006 WL 2463537 (S.D.N.Y. 2006).

151. Id. at * 1.
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completed and delivered, it malfunctioned frequently and severely. The
plaintiffs commenced the action in July 2000, asserting both contractual and tort
claims.

A central issue in the dispute was whether provisions in the "Terms and
Conditions" attached to the contract effectively disclaimed any applicable
warranties; the plaintiffs claimed that the parties had reached an "express oral
understanding" that the boilerplate disclaimers in the Terms and Conditions
would not apply. 152 Under American contract law, such an oral agreement
would be inadmissible parol evidence. 153 However, the court found that the
CISG requires the admission of such evidence. 15 4

The defendants in TeeVee Toons also argued that a merger clause in the
final contract precluded the introduction of evidence of oral representations
made by them during the parties' negotiations. The court discussed some of the
few American precedents decided under the CISG. 155 However, the court
distinguished these cases on the facts, then stated-without hesitation or
ceremony-that "[t]he Court thus turns to the text of the CISG, as interpreted by
the CISG Advisory Council. 156

The court wrote that the CISG-AC "has noted that 'extrinsic evidence [such
as the oral dealings between Schubert and TVT representatives] should not be
excluded, unless the parties actually intend the Merger Clause to have this
effect' and that 'Article 8 requires an examination of all relevant facts and
circumstances when deciding whether the Merger Clause represents the parties'
intent."' 157 The Court then held that the merger clause at issue in Tee Vee Toons
would have been binding only if the parties so intended, noting in a footnote that
this interpretation was in accord with the CISG-AC's observation that "Articles
8 and 11 express the general principle that writings are not to be presumed to be
'integrations." '" 158 Perhaps even more remarkably, the court went on in the
same footnote to quote with approval (although with a caveat that it is not per se
applicable) a provision of the Principles of European Contract Law to which the
CISG-AC referred in its opinion. It also cited Article 7(1) CISG, which, in the
court's words, requires that "the notion of 'good faith in intemational trade'

152. Id. at *6.
153. E. ALLEN FARNSWORTH, CONTRACTS §7.3 (3d ed. 1999).
154. The court's actual statement, while correct, misses the point: "Unlike American contract

law, the CISG contains no statute of frauds." Id. at *7 (citing Atla-Medine v. Crompton Corp., No.
00 Civ. 5901 (GB), 2001 WL 1382592, at *5 n. 6 (S.D.N.Y. Nov. 7, 2001)). For the more general
proposition that the CISG does not require a writing to create an enforceable contract, the court also
cited a scholarly article, Larry DiMatteo et al., The Interpretive Turn in International Sales Law: An
Analysis of 15 Years of CISG Jurisprudence, 34 Nw. J. INT'L L. & BUS. 229, 437 n. 872 (2004).

155. Usinor lndusteel, 209 F. Supp. 2d 880, at 884; MCC-Marble, 144 F.3d1384, at1391.
156. TeeVee Toons, 2006 WL 2463537 at *8.
157. Id. (quoting CISG-AC Opinion no. 3, supra note 123, 4.5).
158. Id. n. 2.
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must underlie any CISG interpretation." 15 9

The TeeVee Toons court justified its reliance on the CISG-AC as a source
of authority with a single quotation from the Delchi Carrier case: "[b]ecause
there is virtually no case law under the Convention, we look to its language and
to 'the general principles' upon which it is based." 160 Moreover, the court's
reliance on Delchi Carrier is both puzzling and unsatisfactory. First, the
quotation is somewhat beside the point: it refers to the CISG's general principles
but does not state what sources a court should look to in order to determine the
content of those principles. Delchi Carrier says nothing about the propriety or
force of citing the opinion of a group of academics calling itself the CISG
Advisory Council.

Second, the quotation is outdated. Delchi Carrier was decided in 1996, a
time when there was, in fact, not a great deal of U.S. case law interpreting the
CISG. However, by the time the decision in TeeVee Toons was written, ten
years had passed, during which time several cases had been decided under the
CISG in U.S. courts. 16 1 In addition, over the course of those ten years, U.S.
courts had become more comfortable with citing foreign judgments for their
interpretations of CISG provisions. 162

Third, and perhaps most importantly, the quotation enshrines an error of
law, as the Delchi Carrier court misconstrued Article 7(2) CISG. Reliance on
"general principles" in interpreting the CISG is not a fallback position to be
resorted to when case law within the court's jurisdiction is inadequate. Rather,
case law on the CISG is a potential source of authority as to the content and
effects of those general principles. 163

The reader is left with the impression that no underlying interpretive
program led the TeeVee Toons court to cite a CISG-AC opinion. However, even
though the TeeVee Toons court's citation to the CISG-AC opinion is seriously
flawed, the Advisory Council and its supporters should still take heart in the
decision. While a ringing endorsement of international and scholarly sources of
interpretive authority on the CISG might have been more satisfying, implicit
acceptance of the CISG-AC's authority is a stronger foundation for long-term
legitimacy.As mentioned above, no other court in America has cited a CISG-AC
opinion. Moreover, of the small number of cases that cite TeeVee Toons, none
cites it for the proposition for which it relied on the Advisory Council opinion;
all references to TeeVee Toons in subsequent case law pertain to unrelated
issues. Similarly, no subsequent court decision, to our knowledge has cited the
Polish Supreme Court's decision in Spoldzielnia Pracy. Despite this, however,

159. Id.

160. Id. at *8 (quoting Delchi Carrier S.p.A. v. Rotorex Corp., 71 F. 3d 1024, 1027-28 (2d Cir.
1995) (quoting CISG art. 7(2))).

161. Spaic, supra note 67, at 245 (describing increase in CISG decisions in American courts).

162. See supra notes 113-119 and accompanying text.

163. See supra notes 54-55 and accompanying text.
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the CISG-AC has now indisputably made the leap from mere academic
commentary to a direct influence on judges and, therefore, an indirect influence
on the evolving law of the CISG.

D. Receipt of CISG-AC Opinions by the Academic Community

In addition to direct influence on adjudicators, the CISG-AC can also
contribute to uniform interpretation by helping shape academic opinion. As
discussed above, CISG interpretive methodology encourages citation of
scholarly commentary, so academics may have a greater-than-usual influence on
CISG jurisprudence (at least, greater than is usual in common law courts). Of
course, any persuasive argument in an academic publication has the power to
influence others; CISG-AC opinions, as the collective wisdom of a diverse
group of prominent CISG scholars, could carry more weight within the
academic community than the writings of an individual, but this is not a
certainty. If other academics object to the concept of a private initiative like the
CISG-AC, reject the reasoning of a given CISG-AC opinion, or simply ignore
the products of CISG-AC deliberations, then its opinions will have little or no
influence.

The academic community has in fact taken greater notice of the CISG-AC
than have the courts. This may be unsurprising, given that the CISG-AC
members are themselves prominent in the CISG scholarly community.
However, academic reaction to the CISG-AC has been, for the most part, neither
explicitly positive nor explicitly negative. No article that we know of has been
published in English specifically about the CISG-AC. (One article has been
published in German, but in 2003, just after the first CISG-AC opinion was
promulgated, and it is very brief.)164 Only four articles published in English
include any actual discussion or analysis of a CISG-AC opinion. 16 5 However,
at least ten articles and one book chapter mention the CISG-AC, largely without
further comment (although several of these are published presentations from a
single symposium). 166 More significantly, at least sixteen articles in academic

164. Rolf Herber, Eine neue Institution: Der CISG Advisory Council, 3 INTERNATIONALES
HANDELSRECHT 201 (September/October 2003).

165. Juana Coetzee, Securing the Future of Electronic Sales in the Context of International
Sales, 11 VINDOBONA J. INT'L COM. L. & ARB. 11 (2007); Alberto Luis Zuppi, The Parol Evidence
Rule: A Comparative Study of the Common Law, the Civil Law Tradition, and Lex Mercatoria, 35
GA. J. INT'L & COMP. L. 233 (2007); Lookofsky & Flechtner, supra note 145; Wolfgang
Hahnkamper, Acceptance of an Offer in Light of Electronic Communications, 25 J.L. & CoM. 147
(2005).

166. John Felemegas, Introduction, in AN INTERNATIONAL APPROACH TO THE
INTERPRETATION OF THE UNITED NATIONS CONVENTION ON CONTRACTS FOR THE INTERNATIONAL
SALE OF GOODS (1980) AS UNIFORM SALES LAW, at 8 n. 25 (John Felemegas ed., 2007) (describing
the CISG-AC and characterizing its establishment as a "significant development"); Sheaffer, supra
note 96, at 482 (arguing for establishment of a robust "official" council on the CISG and noting that
"a limited council for international sales law is already in existence and has been issuing advisory
opinions for a number of years under the guidance of UNCITRAL"); Adam M. Giuliano,
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journals cite a CISG-AC opinion for a point of law, 16 7 as do the best-known

Nonconformity in the Sale of Goods Between the United States and China: the New Chinese
Contract Law, the Uniform Commercial Code, and the Convention on Contracts for the
International Sale of Goods, 18 FLA. J. INT'L L. 331, 332 n. 3 (2006) (describing CISG-AC Opinion
No. 2 as a source of authority on CISG articles 38 and 39); Marek Dubovec, CISG and the
Unification of International Trade Law, 2008 INT. T.L.R. 14(2), 45 (reviewing BRUNO ZELLER,
CISG AND THE UNIFICATION OF INTERNATIONAL TRADE LAW (2006)) (observing that a weakness of
Zeller's book is that it does not "refer[] to the Opinions of the International Sales Advisory Council
(CISG-AC) that provide useful interpretation of various provisions of the CISG, contributing to the
uniformity of interpretation and application of the Convention."); Schlechtriem, supra note 5 (noting
the discussion in CISG-AC Opinion No. 4 of the "preponderant part" standard in CISG article 3);
Nicholas Whittington, Comment on Professor Schwenzer's Paper, 36 VICT. U. WELLINGTON L.
REV. 809 n. 9 (2006) (citing CISG-AC Opinion No. 2 for its observation that many courts
interpreting CISG articles 38 and 39 have analogized from provisions of domestic law); Luke
Nottage, Who's Afraid of the Vienna Sales Convention (CISG)? A New Zealander's View from
Australia and Japan, 36 VICT. U. WELLINGTON L. REV. 815, 839 (2006) (simply noting the
establishment of the CISG-AC); Andersen, supra note 10, at 162 n. 12 (referring reader to the
discussion of reasonable time for giving notice in CISG-AC Opinion No. 2); Filip De Ly, Sources of
International Sales Law: An Eclectic Model, 25 J.L. & COM. 1, 7 n. 12 (2005) (noting the discussion
in CISG-AC Opinion No. 4 of difficulties in interpretation relating to the delivery of goods for
construction or infrastructure projects); Clayton P. Gillette & Robert E. Scott, The Political Economy
of International Sales Law, 25 INT'L REV. L. & ECON. 446, 460 n. 40 (2005) (noting the discussion
in CISG-AC Opinion No. 2 of the debate at the Vienna Diplomatic Conference between
representatives of countries with strict notice requirements and those from countries that had no
notice requirements); Lookofsky, supra note 57, at 194 n. 99 (describing the CISG and noting that,
as a private initiative and unlike the UNCITRAL case Digesters, the CISG-AC "is afforded the
luxury of being critical").

167. Stephan W. Schill, Enabling Private Ordering: Function, Scope, and Effect of Umbrella
Clauses in International Investment Treaties, 18 MINN. J. INT'L L. 1 (2009) (citing CISG-AC
Opinion No. 7 as authority on whether the CISG permits a party to withdraw its obligations when
faced by non-performance by the other party); Alicia Jumey Whitlock and Boris S. Abbey, Who's
Afraid of the CISG?-Why North Carolina Practitioners Could Learn a Thing or Two About the
1980 United Nations Convention on Contracts for the International Sale of Goods, 30 CAMPBELL L.
REV. 275 (2008) (stating that the Advisory Council "expressly rejected the parol evidence rule");
Lachmi Singh and Benjamin Leisinger, A Law for International Sale of Goods: A Reply to Michael
Bridge, 20 PACE INT'L L. REV. 161 (2008) (citing various portions of CISG-AC Opinion No. 5);
Trevor Perea, Treibacher Industrie A.G. v. Allegheny Technologies, Inc.: A Perspective on the
Lackluster Implementation of the CISG by American Courts, 20 PACE INT'L L. REV. 191 (2008)
(citing CISG-AC Opinion No. 3 to the effect that the CISG does not include the parole evidence
rule); Charles H. Martin, The Electronic Contracts Convention, the CISG, and New Sources of E-
Commerce Law, 17 TuL. J. INT'L & COMP. L. 467, 471, 475 (2008) (describing the conclusions of
CISG-AC Opinion No. 1 and stating that it will survey "the current sources of international
electronic contract rules, including the rules of the CISG as interpreted by its Advisory Council");
Peter Schlechtriem, Non-Material Damages - Recovery Under the CISG?, 19 PACE INT'L L. REV.
89, 90 (2007) (citing CISG-AC Opinion No. 6 to the effect that the Advisory Council "has
confirmed" the "prevailing view [that] non-pecuniary damages cannot be compensated under the
damages provision of the CISG); Ingeborg Schwenzer, National Preconceptions that Endanger
Uniformity, 19 PACE INT'L L. REV. 103, 120-123 (2007) (describing CISG-AC Opinion No. 2 in
detail but avoiding any characterizations as to the opinion's legal status); Francesco G. Mazzotta,
Notes on the United Nations Convention on the Use of Electronic Communications in International
Contracts and its Effects on the United Nations Convention on Contracts for the International Sale
of Goods, 33 RUTGERS COMPUTER & TECH. L.J. 251, 271 n. 99 (2007) (citing CISG-AC Opinion
No. 1 for the proposition that contracts under the CISG may be negotiated and concluded entirely by
electronic means); Karen Halverson Cross, Parol Evidence under the CISG, the "Homeward Trend"

2009]

32

Berkeley Journal of International Law, Vol. 27, Iss. 2 [2009], Art. 4

http://scholarship.law.berkeley.edu/bjil/vol27/iss2/4



480 BERKELEY JOURNAL OF INTERNATIONAL LAW

treatise on the CISG,1 68 a textbook aimed at students of international sales
law, 16 9 a multi-volume looseleaf manual aimed at practitioners, 170 three
practitioner guidebooks written by academics and published by West,171 and a
2007 American Bar Association-sponsored Continuing Legal Education lecture,
also published by West. 172 Taken together, these references indicate that
academics who write on the CISG are not only aware of the CISG-AC and its
opinions, but consider these to be reliable sources of authority on controversial
matters of interpretation.

Reconsidered, 68 OHIO ST. L.J. 133, 137 n. 19, 148 n. 68 (2007) (citing CISG-AC Opinion No. 3 for
its characterization of the MCC-Marble case as a "leading" American decision under the CISG and
its assertion that the CISG drafters rejected any application of the parol evidence rule); Matthew
Scherer & Michael E. Schneider, International Construction Contracts under Swiss Law, CONST.
L.J. 2007, 23(8), 559, 560 (noting that CISG Advisory Opinion No. 4 contradicts some recent case
law in Switzerland); Sarah Green & Djakhongir Saidov, Software as Goods, J.B.L. 2007, MAR, at
172 (citing CISG-AC Opinion No. 4 for its interpretation of the "preponderant part" requirement in
article 3 CISG for the applicability of the CISG); Felix Lautenschlager, Current Problems Regarding
the Interpretation of Statements and Party Contracts under the CISG - the Reasonable Third
Person, Language Problems and Standard Terms and Conditions, 11 V. J. INT'L COM. L. & ARB.
259, 261 n. 13. (2007) (citing CISG-AC Opinion No. 3 as the "dominant opinion" on the non-
applicability of the parol evidence rule under the CISG); Peter Huber, CISG-The Structure of
Remedies, 71 RABELS ZEITSCHRIST FCR A USLAiNDISCHES UND INTERNA TIONALES PRIVA TRECHT 13, 31 n.
70 (January 2007) (citing CISG-AC Opinion No. 5 for its statement that fundamental breach
doctrine under the CISG adequately covers situations where the commercial background of the
transaction requires clear criteria for the decision on whether to terminate the contract), available at
http://www.cisg.law.pace.edu/cisg/CISG-AC-op5.html#1; Peter Schlechtriem, Subsequent Perfor-
mance and Delivery Deadlines-Avoidance of CISG Sales Contracts Due to Non-Conformity of the
Goods, 18 PACE INT'L L. REV. 83, 83 n. 3 (2006) (Todd Fox, tr.) (citing CISG-AC Opinion No. 5,
inter alia, for its explanation of why the standard for avoidance of the contract under the CISG is
stricter than under German domestic law); Anselmo Martinez Caflellas, The Scope of Article 44
CISG, 25 J.L. & CoM. 261, 264 (2005) (quoting CISG-AC Opinion No. 2 to the effect that CISG
article 44 is not necessary, as articles 38 and 39 "contain language that can fairly be interpreted to
reach any result that article 44 was intended to reach").

168. COMMENTARY ON THE UN CONVENTION ON THE INTERNATIONAL SALE OF GOODS (CISG)
(Peter Schlechtriem & Ingeborg Schwenzer, eds.) (2d English ed. 2005). This work, the only major,
comprehensive CISG treatise to have published a new edition since the Advisory Council was
established, contains multiple citations to CISG-AC Opinions on points of interpretation. This is,
however, unsurprising to the extent that it was edited by two members of the Advisory Council and
that several relevant sections of the treatise were written by Professors Schlechtriem and Schwenzer.

169. PETER HUBER & ALASTAIR MULLIS, THE CISG-A NEW TEXTBOOK FOR STUDENTS AND
PRACTITIONERS 235 n. 68 (2007) (citing CISG-AC Opinion No. 3 to the effect that the common law
parol evidence and plain meaning rules have no place in the CISG ).

170. ALBERT H. KRITZER, SIEG EISELEN, JESSICA VANTO, JARNO J VANTO, INTERNATIONAL

CONTRACT MANUAL (last updated May 13, 2009). This frequently-updated manual is produced
primarily under the direction of two Advisory Council members and under the auspices of the
Professor Kritzer's Pace Institute of International Commercial Law.

171. THE WEST GUIDE TO THE INTERNATIONAL SALE OF GOODS CONVENTION, § 1:32 (2008);
LAWS OF INTERNATIONAL TRADE, vol. 2, § 66:32 (2008); MODERN LAW OF CONTRACTS § 23:22
(2008).

172. Amelia H. Boss, American Law Institute - American Bar Association Continuing Legal
Education, ALI-ABA Course of Study: Current Developments in Sales of Goods Under Article 2
and in International Sales of Goods Under CISG (June 7-8, 2007).
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Perhaps most striking is a short article by Wolfgang Hahnkamper, adapted
from a presentation he made at the CISG 2 5 th anniversary conference organized
by UNCITRAL. This article discusses the CISG's rules on acceptance of offers
as they relate to electronic communications. 173 Hahnkamper notes that a new
UN treaty, not yet approved by the General Assembly, could be expected to
resolve ambiguities relating to the CISG's treatment of electronic
communications. 174  However, until such treaty comes into force, the CISG-
AC's Opinion No. 1 "is the applicable interpretation of the CISG with regard to
electronic communications." 17 5 This uncritical assertion-that the CISG-AC's
opinion is not just persuasive, not merely correct or trustworthy, but
"applicable"-is echoed throughout the article.

An article by Juana Coetzee takes a more detailed look at Opinion No.
1.176 There has been some dispute as to whether the CISG governs electronic
communications, and Coetzee generally agrees with the CISG-AC's analysis.
She recognizes the CISG-AC's product to be mere "scholarly interpretative
commentary," 177 but-without supporting citations-asserts that Opinion No. 1
"reflects modem scholarly opinion on this matter." 178 In the end, she praises
Opinion No. I for "confirming the validity of electronic contracts and notices"
but remarks that, since "this opinion has no official status ... in the absence of
party agreement on electronic communications . . . uncertainty remains." 179

Thus, Coetzee appears to treat the CISG-AC opinions as she would other
academic writings, but accords them particular persuasive authority to the extent
that they express the scholarly consensus.

In a 2007 comparative study of the parol evidence rule, Alberto Zuppi
dedicates considerable attention to CISG-AC Opinion No. 3.180 Zuppi focuses
on the discussion of "merger" (or "entire agreement").clauses, by which parties
may agree to exclude parol evidence, even if the governing substantive law
would permit the judge to consider it. In particular, Zuppi takes issue with the
CISG-AC's conclusion that agreed-upon merger clauses may validly derogate
from the interpretive rules in the CISG, which would otherwise permit

173. Hahnkamper, supra note 165.

174. The United Nations Convention on the Use of Electronic Communications in International
Contracts, G.A. Res. 60/21, U.N. Doc. A/RES/60/21 (Dec. 9, 2005). As of June 2008, eighteen
countries have signed the Convention. However, the three ratifications necessary for the
Convention's entry into force have not yet occurred. For current status of the Convention, see
http://www.uncitraLorg/uncitral/en/uncitral-texts/electroni_commerce/2005Convention-status.htm
I.

175. Hahnkamper, supra note 165, at 148.

176. Coetzee, supra note 165.

177. Id. at 16.

178. Id. at 12.

179. Id. at 24.

180. Zuppi, supra note 165, at 268-71.
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consideration of parol evidence. 18 1 In doing so, he treats the CISG-AC opinion
as a writer might any other academic argument; there is no discussion in Zuppi's
article of the CISG-AC's role except for an aside that "this initiative .. has
been praised." 

182

Lookofsky and Flechtner, two scholars widely published on the CISG, have
taken a decidedly negative view of the CISG-AC. In an article discussing
developments relating to the recoverability of attorneys' fees under the CISG,
they take issue not only with the CISG-AC's opinion, but also apparently with
the Advisory Council itself. 183 The CISG-AC opinion at issue refers to a U.S.
Federal Court decision awarding attorneys' fees in a case governed by the
CISG. 184 Although Lookofsky and Flechtner agree with the CISG-AC's "clear
and unequivocal" opinion that attorneys' fees cannot be recovered under the
CISG, they criticize the CISG-AC for its characterization of the substance-
procedure distinction as "outdated and unproductive." 185

As Lookofsky and Flechtner point out, the CISG drafters themselves
referred to the substance-procedure distinction in their deliberations on the
proper scope of the CISG. 186 They therefore probably have the better argument
that this distinction has a role in interpreting the CISG. However, they go
beyond criticizing the CISG-AC's approach and assert that it "appears to be
based on a misunderstanding of the role and authority of the Advisory Council
itself."18 7 In essence, their argument is that since the CISG drafters employed
the substance-procedure distinction, the CISG-AC has no authority to declare it
"outdated and unproductive." Lookofsky and Flechtner point out that the CISG-
AC is not an "international legislature" and that "organizing themselves into a
(private) body gives their opinions no more inherent authority . . . than the
opinions of other scholars." 188 Moreover, where "their opinions depart from the
intention of those who have actual law-making authority . . . the Council's
opinions have no authority whatsoever." 189 They conclude that it is "absurd to
think that an Advisory Council Opinion can render the substance-procedure
distinction irrelevant." 190

181. Id. at270-271.

182. Id. at 269 (citing Herber, supra note 164, at 201-02).
183. Lookofsky & Flechtner, supra note 145, at 7.
184. Zapata Hermanos Sucesores, S.A. v. Hearthside Baking Co., No. 99-C4040, 2002 WL

398521 (N.D. I11. Aug. 28, 2001), rev'd, 313 F.3d 385 (7th Cir. 2002), cert. denied, 540 U.S. 1068
(2003).

185. Lookofsky & Flechtner, supra note 145, at 5.
186. Id. at 6-7 (quoting UNCITRAL, Report of the Committee of the Whole Relating to the

Draft Convention on the International Sales of Goods 177-78 (1977), reprinted in HONNOLD,
DOCUMENTARY HISTORY, supra note 3, at 330).

187. Id. at5.
188. Id. at 7.
189. Id.

190. Id.
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Lookofsky and Flechtner protest too much. What they say about the CISG-
AC is correct; however, caveats about its official-seeming trappings aside, the
CISG-AC has never arrogated to itself any greater authority than that of the
collective opinion of a diverse group of prominent academics. It is therefore
something of a straw man argument to assert so vociferously that the CISG-AC
does not have authority it has never claimed to possess. In addition, the debate
over the propriety of the substance-procedure distinction (in the interpretation of
the CISG or generally) is exactly the sort of debate in which academics love to
engage and for which scholarly publications are well suited.

Taken together, this record of commentary indicates that the CISG
academic community has taken notice of the CISG-AC and is willing to treat it
as a source of authority, in many cases beyond the authority of a single scholar
writing alone. Even in the article most critical of the CISG-AC, Lookofsky and
Flechtner's broadside indicates that, if they are not prepared to relinquish any
"power" to the CISG-AC, they are willing to grapple with its opinions as they
would the theories of a leading academic. On the other hand, some
commentators already consider CISG-AC opinions to be "the applicable"
interpretations in the areas which they discuss. On the whole, CISG-AC
opinions carry considerable weight in the academic community and therefore
serve to shape the discussion of controversial CISG provisions and promote
uniformity of academic opinion.

IV.
THE CISG ADVISORY COUNCIL IN THE GLOBAL JURISCONSULTORIUM

The CISG-AC cannot be assessed in isolation. Its contributions to a more
uniform interpretation of the CISG are made as part of the global CISG
jurisconsultorium. As Andersen notes, the CISG has been "taken from the
hands of the scholars who drafted it and been placed firmly in the hands of the
practitioners." 19 1 However, despite this symbolic handover of the CISG from
academics to practitioners, interpretive efforts "never abated on the scholarly
side. One testament to this is the existence of the CISG Advisory Council." 192

Moreover, UNCITRAL continues to have a role in promoting uniform
interpretation of its creation.

Thus, before considering the proper role of the CISG-AC, this section will

discuss the strengths and weaknesses of interpretations by other participants in
the CISG jurisconsultorium: UNCITRAL, courts and tribunals, and
commentators. Each of these actors contributes to the development of CISG
doctrine in different ways and with different benefits and drawbacks. We
conclude that the CISG-AC, both despite and because of its unofficial status,
occupies a singular and important position in the jurisconsultorium.

191. Andersen, supra note 10, at 162-63.

192. Id. at 178.
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A. Centralized and Decentralized Interpretation of the CISG

Interpretation of the CISG can proceed in a centralized or decentralized
manner: either an official body will be vested with the power to determine the
meaning of CISG provisions or a large number of individuals and institutions
will weigh in, with none of them having the power to bind the others. The only
institution which could issue official interpretations of the CISG (or empower
another body to do so) is UNCITRAL. Moreover, as Bonell has argued, since
the CISG "was elaborated within UNCITRAL, the Commission itself should
ultimately be responsible for promoting . . . uniform interpretation and
application." 19 3

There is currently no "consistent, official, systematic commentary within
the field of international sales law." 194  Perhaps the most direct path to
uniformity would be to provide just such an official, systematic commentary.
However, the only interpretive initiative to which UNCITRAL has given its
imprimatur is a digest that collects and disseminates case law on the CISG-a
decentralized source of authority that will be discussed below. Centralized
interpretations promulgated under the auspices of UNCITRAL could come in
two forms: a comprehensive set of official comments to the CISG or an advisory
body that would render interpretations on particular CISG issues-essentially,
an official version of the CISG-AC. These will be discussed in turn.

As noted above, courts and tribunals have referred to the Secretariat
Commentary to the 1978 Draft of the CISG as if it were a set of official
comments.195 This tendency indicates that courts are eager to grasp clearly
worded, comprehensive commentaries, if available. With respect to other
uniform laws, "[E]xperience has shown that courts defer . . . to the guidance
[official] Comments offer as to the proper application of Code provisions." 196

This deference can be leveraged to aid in uniform interpretation of the CISG.
Here again, the American experience with the UCC can be instructive.

Although the official comments to the UCC have been criticized in various
respects, they undoubtedly "provide a relatively cohesive and uniform
elaboration of purposes, policies and applications of the UCC." 197 Perhaps
more importantly, because the UCC official comments accompany the official
legislative product and are widely promulgated among all members of the bench
and bar, "they enjoy a perceived stature beyond their actual importance, which
aids uniformity."1 9 8 Their comprehensiveness and status have made the UCC

193. Bonell, supra note 24, at 242.

194. Sheaffer, supra note 96, at 492.
195. See supra notes 75 and 76 and accompanying text.
196. Sean Michael Hannaway, The Jurisprudence and Judicial Treatment of the Comments to

the Uniform Commercial Code, 75 CORNELL L. REV. 962 (1990) (discussing the use of the UCC
Comments by courts interpreting the UCC).

197. Murray, supra note 23, at 378.

198. Id.
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official comments "by far the most useful aids to interpretation and
construction," which American courts have taken to "like a duck to water." 199

For these reasons, Murray argues that the promulgation of a set of official
comments is the most promising "workable solution" to the problem of non-
uniform interpretation:

[Compiled comments] could eliminate manufactured difficulties and become a
major force in promoting familiarity and use of the Convention through a
reasoned analysis of the purpose of each Article, in pursuit of the general
purposes and policies of the entire Convention. They can unfold a consistent
analysis that promotes the general principles of CISG.200

The promulgation of an official commentary by UNCITRAL could be a
boon to uniform interpretation. It would also provide an opportunity to revisit
issues that have been affected by the advance of technology (such as the matters
relating to electronic communications that are considered in CISG-AC Opinion
No. 1) and draw on twenty years of experience with the CISG. Disputes over
interpretation could be dealt with comprehensively and systematically.

However, even without amendments to the text of the CISG, the
UNCITRAL member states will still have to approve any set of official
comments. This process will likely require a great deal of negotiation-a
lengthy and expensive proposition. 20 1 Moreover, the compromise and horse-
trading inherent in diplomatic negotiations might detract from the coherence and
comprehensiveness of the official comments. 20 2 The resulting document might
raise as many questions as it answers.

Finally, while a new set of official comments would undoubtedly improve
uniformity of interpretation, it would be a document fixed in time. The CISG
was intended to grow and evolve with international sales law. This can be seen
in the primacy that the CISG places on the text of the contract and the customs
and usages adopted between the parties or in the relevant industry. Under the
CISG, these are the primary sources of law applicable to the parties, and only
after the plain text, customs, and usages come the provisions of the CISG itself
in settling interpretative disputes. Writes Hackney, "[I]t is natural to conceive of
the Convention, based on its own terms, as an evolving set of laws, instead of
one static code that has one uniform interpretation that may be applied."20 3

199. JAMES J. WHITE & ROBERTS. SUMMERS, UNIFORM COMMERCIAL CODE 12 (3d ed. 1988).

200. Murray, supra note 23, at 378-79.

201. Cost was a major reason for the limited scope of UNCITRAL's efforts aimed at

uniformity. Bonell, supra note 22, at 242.

202. As Bonell notes, the text of the CISG, itself, is full of compromises. "In view of the
considerable differences in the legal traditions and/or in the socio-economic structures of the States
participating in the negotiations, some issues had to be excluded from the scope of the CISG at the
outset. Additionally, with respect to a number of other items, the conflicting views could only be
overcome by compromise solutions leaving matters more or less undecided." Michael Joachim
Bonell, The CISG, European Contract Law and the Development of a World Contract Law, 56 AM.
J. COMp. L. 1, 3 (2008).

203. Hackney, supra note 57, at 477.
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Therefore, a new set of official comments would not, on its own, be sufficient to
ensure uniformity and may actually hinder the long-term viability of the CISG
by restricting the freedom with which courts can adapt it to individual parties or
changed conditions.

The other potential centralized source of interpretive guidance is a
permanent, official CISG advisory board. As discussed above, UNCITRAL
rejected a proposal of Bonell's that would have created such a board.20 4

However, given the persistence of the homeward trend phenomenon and the fact
that new circumstances continue to arise for which the CISG does not supply an
obvious solution, it is perhaps time to revisit the proposal.

The advisory body probably could not be truly representative, because if it
included delegates from every UNCITRAL member state, it would be too large
to deliberate effectively. 20 5 One possibility, which Bonell suggested in his
original proposal, is that smaller states from the same geographical area or with
similar interests could appoint a common representative. 206 More likely,
however, such a body would be composed of a small but geographically diverse
group of international sales law experts, like the Advisory Council but possibly
also including practitioners, diplomats, or international civil servants.

Other than supervising the collection and dissemination of judicial and
arbitral decisions under the CISG (discussed below), such an official advisory
board would be responsible for rendering "interpretations of the Convention
either at the request of a court or of one of the parties to a dispute or in
responding to questions raised in an abstract and general manner." 207  Such
opinions would necessarily be persuasive authority only, as UNCITRAL has no
power to bind national courts or arbitral tribunals. However, the official status
of the advisory board would give its opinions significant weight.

In short, an official advisory board would probably operate similarly to the
way the CISG-AC does. However, its status as the official voice of UNCITRAL
would drastically alter its reception by the "consumers" of the CISG: courts,
arbitral tribunals, advocates, and their clients (although academics would surely
continue to debate its pronouncements). The interpretations it advances would
likely be adopted, which would give it the opportunity to point out faulty
interpretations by courts and arbitral tribunals before they could be followed in
subsequent decisions and harden into a jurisprudence constante, or settled law.
Thus, it could guide the application of the CISG in a coherent and systematic-
if not entirely comprehensive-manner.

204. On the reasons for UNCITRAL's decision, see supra notes 26-30 and accompanying text.

205. The same complaint could be made of the U.S. Uniform Law Commission, which contains
members from each American State, the District of Columbia, and certain territories. However, even
though the ULC is a large group, there are fewer American states than CISG signatories, and the
American states represent much more homogeneous legal traditions. In any event, much of the
ULC's work is done in committees.

206. Bonell, supra note 23, at 242.

207. Id. at 243.
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At the same time, however, such a degree of concentration of authority may
not be desirable for an ever-evolving convention used around the world.
Uniformity is beneficial when it converges on a superior interpretation;
otherwise, it serves only to reinforce a poor outcome. 20 8 More importantly, it
may be argued that the development of CISG interpretation is best served by a
multitude of courts and tribunals assaying a multiplicity of approaches. Each
decision serves as a data point for the adjudications that come after it. Thus, the
body of CISG knowledge gradually improves through a sort of guided trial and
error, as beneficial interpretations are copied and harmful ones identified and
avoided.

209

An overly centralized interpretive apparatus, such as an official -advisory
board, may therefore hinder improvement by stifling innovation and depriving
courts and tribunals of data on the full range of possible interpretations. This is
especially so in the case of conventions like the CISG, which are designed to
apply to a wide variety of conditions and adapt to changing circumstances in
international commerce. For this reason, Lookofsky argues that "we cannot fill
the continuing need for healthy academic debate by the creation of yet another
centralized (opinionative) CISG source." 2 10 We therefore turn next to the role
of decentralized authority in the interpretation of the CISG.

As Justice Brandeis observed, in a federal system, each individual state
may "serve as a laboratory ... and try novel social and economic experiments
without risk to the rest of the country." 2 11 The same is true in the arena of
international sales law. A court may proffer a novel interpretation of the CISG
and, if it is judged by other courts and tribunals to be erroneous, it will cause no
harm beyond the parties in the specific dispute. If however, the interpretation is
found to be wise, then a consensus will build around it and the beneficial
interpretation of the CISG will be promoted. It is, moreover, "simple intuition"
that, if a consensus among a multitude of participants has developed, the
consensus interpretation is likely to be the correct one.2 12

The same is true of academic opinion: a wide range of proposals may be
made in scholarly publications, including many that seem outlandish. Over

208. See, e.g., Danielle Alexis Thompson, Translation of Oberlandesgericht Karlsruhe
Decision of 25-06-1997 Including Commentary-Buyer Beware: German Interpretation of the CISG
has led to Results Unfavorable to Buyers, 19 J.L. & CoM. 245 (2000).

209. A phenomenon known in the political science literature as "policy diffusion." See Frances
Stokes Berry & William D. Berry, Innovation and Diffusion Models in Policy Research, in
THEORIES OF THE POLICY PROCESS 169 (Paul A. Sabatier ed., 1999) (setting out the theory of policy
diffusion).

210. Lookofsky, supra note 57, at 194.

211. New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).

212. This intuition is formalized in the Condorcet Jury Theorem, which states that, if the
probability of an individual within a group being correct is greater than 50%, then the probability of
a majority of the group being correct increases with each member who is added to the group. See
Eric A. Posner & Cass R. Sunstein, The Law of Other States, 59 STAN. L. REv. 131, 136 (2006)
(applying the Condorcet Jury Theorem to the use of foreign law by U.S. courts).
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time, however, mutual critical analysis within the scholarly community winnows
the undesirable interpretations and consensus tends to form. This process
eventually leads to survival of only the fittest interpretations.

Therefore, much may be said for simply "leaving well enough alone."
While the persistence of the homeward trend demonstrates that no consensus has
yet been reached on many issues, so far, there have been relatively few
published decisions under the CISG. Divergent interpretations should therefore
reduce over time in both number and degree: "As more case law and
commentary on the Convention develops, courts will apply the Convention with
more regularity ...This will bring more predictability in international sales
law." 2 13 After all, as Posner and Sunstein remind us, "In countless domains,
imperfectly informed individuals and institutions adopt a heuristic in favor of
following the majority of relevant others." 2 14

Such decentralized interpretive evolution is only possible if judges and
arbitrators routinely consider a wide range of other adjudicators' decisions.
Thus, as noted above, many CISG commentators consider it their primary duty
to increase the extent to which judges consult the global jurisconsultorium. 2 15

However, consideration of foreign case law and academic commentary is only
worthwhile if judges can interpret foreign materials both easily and adequately,
which is often not the case.

Obviously, foreign materials are likely to be published in a foreign
language. But even if a judge can understand the denotative meaning of the
words in a foreign decision, differences in culture, judicial drafting style, and
legal background may render foreign decisions unintelligible or, perhaps more
pernicious, misleading. Finally, even if a judge were able to make good use of a
range of foreign decisions, the time and difficulty of finding, deciphering, and
comparing them might make even the most conscientious adjudicator abandon
the undertaking. These difficulties threaten the entire CISG project:

Expecting courts to develop an international perspective by analyzing CISG
applications around the world borders on the absurd. Even if all CISG cases were
readily accessible, courts would still require considerable assistance to understand
the legal traditions from which they emanate to begin the process of autonomous
interpretation. Lawyers will continue to avoid CISG unless they are confident of
their own sophisticated understanding of the Convention and their willingness to
rely upon reasoned and fair applications. CISG could fail for the worst possible
reason. It could fail because it could be ignored.216

For this reason, CISG digests and other decision databases are crucial.
They must and, to a large extent, do "provide access to a large amount of well-
organized CISG information compressed into a compact and readily usable

213. Hackney, supra note 57, at 486.

214. Posner & Sunstein, supra note 212, at 141.

215. See supra notes 59-60 and accompanying text.

216. Murray, supra note 23, at 373-74.
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format." 2 17  Indeed, there is now an abundance of material collecting and
digesting CISG case law. 2 18 Most prominent is the UNCITRAL Digest, part of
the online CLOUT (Case Law On UNCITRAL Texts) database. 2 19 This
database is both comprehensive and easily accessible by practitioners; it
includes a searchable archive of case abstracts, organized by article number, and
reports of national correspondents-all available in each of the languages in
which the CISG was promulgated. 220 As the introduction to the Digest makes
clear, the benefits of such projects go beyond their use by courts:

[T]he goal of uniform interpretation benefits greatly from the adequate diffusion
of judicial decisions and arbitral awards, presented in a systematic and objective
way. The positive effects of such material are manifold and reach beyond
providing guidance during dispute resolution. For example, it provides valuable
assistance to drafters of contracts under the Convention and facilitates its teaching
and study. Moreover, it highlights the international nature of the Convention's
provisions and thus fosters participation to the Convention by an even larger
number of States. 221

However, it would be foolish for UNCITRAL, the CISG-AC, or academics
to restrict their role to the dissemination of case digests. The Digest reporters
have a mass of case law to read and report on as concisely and quickly as
possible. More importantly, the Digest "provides no critical assessment of the
widely divergent positions which national courts have taken on key CISG
rules." 222  Inclusion of such commentaries was seen as leaving UNCITRAL
vulnerable to accusations that it preferred one nation's courts to another. 223 In
addition, the Digest does not provide the underlying reasoning of a decision;

217. Lookofsky, supra note 57, at 181. For an overview of the various proposals for the
organization of the digest, see UNCITRAL, Report of the United Nations Commission on
International Trade Law on its Thirty-Fourth Session 25 June-13 July 2001, 386-396, U.N. Doc.
A/56/17 (July 27, 2001).

218. As Rogers and Kritzer point out, "[T]he examination of case law does not reduce the
importance of legislative history and scholarly commentaries when interpreting the law." Rogers &
Kritzer, supra note 4, at 227. It is therefore unfortunate that the legislative history of the CISG and
scholarly commentaries on it have not been collected and digested in so comprehensive a manner as
the case law. Probably the best archive of such sources is on the Pace University CISG website,
which organizes commentaries according to the CISG article analyzed, http://www.cisg.law-
.pace.edu/cisg/text/cisg-toc.html.

219. Other free databases include UNILEX, a collection of case abstracts arranged by article
and produced by the Centre for Comparative and Foreign Law Studies in Rome (available at
http://www.unilex.org.). In addition, several universities have set up websites collecting and
presenting case law and commentary on the CISG. The most comprehensive of these is run by the
Pace University Institute of International Commercial Law (http://www.cisg.law.pace.edu
/cisg/text/cisg-toc.html). Others include http://www.uc3m.es/cisg/, http://www.jura.uni.sb.de
/FB/LS/Witz/cisg.htm, and http://www.cisg-online.ch/.

220. The national correspondent reports are not yet available in Chinese or Russian. For the
English language site, see http://www.uncitral.Org/uncitral/en/case-law.html.

221. UNCITRAL, Introduction to the digest of case law on the United Nations Sales
Convention, Note by the Secretariat, 9, U.N. Doc. A/CN.9/592 (June 9, 2004).

222. Lookofsky, supra note 57, at 191.

223. See supra notes 29-30 and accompanying text.
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readers must conduct their own research into why a court ruled the way it
did. 224 It therefore does not help to resolve divergences of opinion between
different courts, except where a clear majority view has developed. 2 25

Even if a majority view or consensus exists, an uncritical digest can lead
the reader into error. A consensus among judges from around the world can still
be wrong, or at least short-sighted. A frequently-cited example of a problematic
majority view on the CISG involves the large body of case law holding that the
applicable interest rate under the CISG is that set by the domestic law applicable
by the rules of private international law.226

Case law therefore should not merely be translated, collated, and digested.
Judges heeding the dictates of Article 7(1) require "knowledge of how pertinent
CISG issues have been handled by others, particularly courts and commentators
representing different legal traditions. '- 2 27  Such information must be
disseminated "in a manner capable of instructing a receptive judge or arbitrator
as to which aspects of precedential authority merit being followed and which are
counter to the letter and/or spirit of the CISG. ' ' 228 A digest alone cannot
accomplish this.

Finally, it is important to note that the "policy diffusion" or "laboratory of
the states" model described above only works properly when a large number of
cases are decided and reported. Otherwise, outliers cannot be separated from
mainstream decisions. Given the wide range of cases in which the CISG
potentially applies, the number of published CISG decisions is small, especially
in common law jurisdictions. 229 Moreover, a few provisions of the CISG tend

224. Lookofsky, supra note 57, at 193. For a discussion of the (rejected) reasons for including
substantive commentary in the UNCITRAL Digest and samples of what the Digest might have
looked like had such commentaries been included, see UNCITRAL, Uniform interpretation of
UNCITRAL texts: sample digest of case law on the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980), Note by the Secretariat, U.N. Doc. A/CN.9/498 (April
26 2001) available at http://daccessdds.un.org/doc/UNDOC/GEN/VO1/831/33/PDF/V0183133.pdf?
OpenElement. For a discussion of the proper scope of the UNCITRAL Digest, see Jemej Sekolec,
Digest of Case Law on the UN Sales Convention: The Combined Wisdom of Judges and Arbitrators
Promoting Uniform Interpretation of the Convention, in THE DRAFT UNCITRAL DIGEST AND
BEYOND 15 (Franco Ferrari, Harry Flechtner & Ronald Brand eds., 2004).

225. Lookofsky, supra note 57, at 193 (explaining the UNCITRAL Digest "cannot help us
distinguish the wheat from the chaffi,]" or precedents which are persuasive from those which are
not).

226. See Ferrari, supra note 10, at 249-50 (describing "the criticism towards the large body of
CISG case law" applying the interest rate of the domestic law designated by the rules of private
international law of the forum).

227. Harry Flechtner, The Several Texts of the CISG in a Decentralized System: Observations
on Translations, Reservations and other Challenges to the Uniformity Principle in Article 7(1), 17
J.L. & COM. 187, 215 (1998).

228. Curran, supra note 58, at 176 (characterizing the view of Claude Witz).

229. Jacob Ziegel, The Scope of the Convention: Reaching out to Article One and Beyond, 25
J.L. & CoM. 59 (2005). In the United States, Canada, Australia, and New Zealand combined, there
are only 79 published decisions under the CISG in the 17 years from the date the CISG entered into
force until 2005. In the same time period, seven Western European civil law countries surveyed by

[Vol. 27:2

43

Karton and de Germiny: Has the CISG Advisory Council Come of Age

Published by Berkeley Law Scholarship Repository, 2009



HAS THE CISG COUNCIL COME OF AGE?

to be litigated repeatedly, while others arise infrequently if at all. The same is
true of academic commentaries: the bulk of publications concern a small number
of CISG provisions. For much of the CISG, therefore, there is little or no case
law or commentary to guide the adjudicator.

B. The Proper Role of the CISG-AC

As the above analysis indicates, both overly centralized and overly
decentralized interpretive systems have their drawbacks. The optimum model
is, therefore, a balanced one, in which each of the CISG constituencies
contributes according to its particular competencies. The question remains:
what should be the role of the CISG-AC?

We propose that the benefits of a free flow of judicial and academic
opinions outweigh the benefits of centrally-directed interpretation. There is
little advantage to being "locked into a foolish interpretation of the Convention
for the sake of uniformity." 230 Moreover, as discussed above, the standard
should be one of useful or functional uniformity, rather than absolute
uniformity. 23 1 As Flechtner puts it, Article 7(1) "does not mandate a doomed
quest for an unobtainable [and] ... ultimately harmful ideal."23 2

The lack of any official, centralized interpretive body means that there is
currently little danger that diversity of opinion will be stifled. The CISG-AC
has thus far avoided taking on even a quasi-official role, being careful in each of
its publications to reiterate that it is a "private initiative." However, as courts
and commentators increasingly cite CISG-AC opinions as authoritative, the
CISG-AC must be careful to maintain its private identity and to refrain from
intimating that its opinions ought to bind any tribunal.

At the same time, it is clear that the CISG-AC speaks with greater authority
than does an individual academic. The same logic which dictates that the
consensus opinion of many courts is more likely to be "correct" than that of a
single court leads to the conclusion that the consensus opinion of the CISG-AC
members-each of them separately an expert on the CISG-is likely to be better
(both in the quality of the interpretation and its persuasiveness) than the
commentary of any scholar writing alone. In addition, while CISG-AC
members are not intended to represent any jurisdiction or legal tradition, they
were trained in a variety of legal systems. Perhaps most importantly, the CISG-
AC's seemingly official title and the various accoutrements of officialdom with
which it presents itself mean that courts are more likely to pay attention to a
CISG-AC opinion than to any other article in a scholarly journal, especially the
courts of the common law countries.

Ziegel published decisions under the CISG in 765 cases. Id. at 68.
230. Hackney, supra note 57, at 479 (citing Flechtner, supra note 226, at 211).

231. See supra notes 48-49 and accompanying text.

232. Flechtner, supra note 227, at 205.
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We suggest that the proper role of the CISG-AC is to mediate between the
other participants in the global jurisconsultorium, such that the free flow of ideas
is preserved but the harms of decentralized interpretation are minimized. Thus,
the CISG-AC is most helpful when it points to the better interpretation in areas
where different courts or commentators disagree, when it describes an emerging
consensus or jurisprudence constante, and when it elucidates CISG provisions
on which there is little or no relevant case law.

Most importantly, the CISG-AC should work to remove the barriers that
might deter or hinder reference by courts and arbitral tribunals to relevant
foreign decisions and academic commentaries. It can do this by collecting,
describing, and discussing relevant cases and scholarly publications. Even
more, it does the judicial community a service by distilling its opinion into the
easily-understood and easily-cited format of an official comment.

CISG-AC Opinion No. 2 (which deals with examination of the goods and
notice of non-conformities) is exemplary in this respect. The opinion states its
conclusions succinctly, then describes and analyzes the different domestic
traditions, the drafting history of the relevant CISG articles, and the various
published judicial interpretations. Finally, it includes, as an annex, a chart
displaying the published court decisions in a format that permits easy
comparison.

However, the opinion also appears to dodge the central questions it
considers: what actually constitute reasonable times for examining the goods
and for giving notice of non-conformities. It is true that determinations of
reasonableness are especially sensitive to the particulars of individual cases, 23 3

so Opinion No. 2 rightly concludes that "no fixed period . . . should be
considered as reasonable in the abstract." However, it gives no guidance as to
how to choose from among the varying precedents, giving only a general and
non-exclusive list of factors to consider. 2 34 It is possible that such reticence
was the price of consensus among the Advisory Council members. 235 However,
if the Advisory Council chooses to weigh in on matters like reasonable time
limits that are so dependent on the facts of individual cases, it should use its
authority to promote uniformity. An opinion restricted to such generalities is
little more than a digest.

233. Interpreting CISG article 39, which states that notice of a lack of conformity must be given
within "a reasonable time," an Italian court described the situation, characterizing article 39 as
"intentionally elastic ... in terms of reasonableness, so that the degree of flexibility will be evaluated
in accordance with the practicalities of each case." Sport d'Hiver Genevieve Cutlet v. Ets. Louys et
Fils, Trib. Civile di Cuneo. 45/1996., translation available at http://cisgw3.law.pace.edu/cases
/960131 .i3.html.

234. Opinion 2 art. 39, § 3 ("[S]uch matters as the nature of goods, the nature of the defect, the
situation of the parties and relevant trade usages... ").

235. At least one Advisory Council member has argued for a particular measure of
reasonableness. Schwenzer, supra note 167, at 123 (asserting that there are "plenty of reasons to
enforce the noble month as a rough guideline").
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V.
CONCLUSION: THE FUTURE OF THE CISG-AC

The CISG-AC opinions form the nucleus of a significant new source of
authority on the CISG. By addressing unsettled issues and criticizing wrongly
decided judicial and arbitral decisions, the Advisory Council can play an
important role in the promotion of the uniform application of the CISG. The
opinions' thorough discussion of the primary persuasive sources of law outlined
above-legislative history, case law, and doctrine-should prove a useful tool
for practitioners.

However, because the Advisory Council is a private initiative that has
received no imprimatur from UNCITRAL, its authority can only come
intemally; that is, from the prestige of its members, the prestige of the Advisory
Council itself, and-most importantly-from the persuasiveness of its opinions.
The international sales law community is becoming more familiar with the
CISG-AC's opinions, as evidenced by their increasing appearances in academic
publications as well as in the TeeVee Toons decision. Such familiarity should
breed reliance, leading to progressively increased interpretive legitimacy. In
other words, it is fair to conclude that the CISG Advisory Council is in fact
coming of age.

Nevertheless, (to extend the metaphor) the CISG-AC has not yet reached
the prime of its life. Thus far, the institutions that have submitted requests have
been those with direct personal or professional connections with Advisory
Council members. For example, two requests came from committees of the
New York State and City Bars, shortly after they organized a conference with
the Advisory Council. 236  The International Chamber of Commerce (an
institution well known to the many Advisory Council members who sit as
arbitrators in ICC tribunals) also runs an academic enterprise, the Institute of
World Business Law, with which several Advisory Council members are or
were affiliated.

When it comes to the Advisory Council's membership, there is also
evidence that it is still maturing. All of the CISG-AC members were personally
known to each other prior to their involvement in the CISG-AC through
conferences and other professional activities. In addition, while the Advisory
Council members (and the rapporteurs who are not members) represent a variety
of legal backgrounds, they still come from a handful of economically developed
CISG signatory states. Since seventy-three countries from every region of the
world have ratified the CISG, the Advisory Council cannot now be said to
represent the full CISG community. In particular, the lack of members from

236. It should be noted that, for the first of these, Opinion No. 3, the Bar Committee first
approached Allen Farnsworth in his individual capacity, and he suggested that the Committee
approach the Advisory Council. Mistelis interview, supra note 14.
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developing countries, especially China (where more cases are litigated under the
CISG than in any other country) hurts the Advisory Council's credibility as a
global interpretive body. The CISG-AC members are keenly aware of this and
have sought to add additional members from developing countries. The
difficulty thus far has been in finding people from such countries who are both
sufficiently fluent in English (which is the lingua franca of Advisory Council
meetings) and sufficiently well-versed in the CISG. 237

Finally, while scholarly publications that mention the Advisory Council or
cite its opinions have increased greatly in number in the last two years, their
range remains limited. To date, of the thirty academic articles published in
English that mention the Advisory Council, five were written by Advisory
Council members themselves. Furthermore, fourteen of the thirty were
published in the three English-language journals that have a particular remit to
publish scholarship related to the CISG: the Journal of Law and Commerce, the
Pace International Law Review, and the Vindobona Journal of International
Commercial Law and Arbitration. These publications are undoubtedly followed
closely by those interested in CISG doctrine, but do not have a particularly wide
readership outside this community.

To a certain extent, these connections simply reflect the small, clubby
world of international sales law. However, the CISG-AC cannot be considered a
truly authoritative body until its opinions are solicited by institutions not directly
connected with it, its members are drawn from a wider range of backgrounds, its
opinions are discussed in the wider scholarly community, and-most
importantly-its opinions are applied by adjudicators in a significant number of
CISG signatory states.

Although academic opinion is by no means unanimous,2 38 many
commentators support the creation of an official CISG interpretative council. 239

Such a body would undoubtedly have greater legitimacy than the Advisory
Council. However, for the same reasons cited by UNCITRAL when a
permanent advisory board was first proposed, 240 it would still be difficult to
create such a body today. In addition to the hurdle of obtaining the necessary
consent of member states, there is still the risk that such an institution would be

237. Id. In addition, appointment of new members from these regions or elsewhere would have
to be done gradually, since both funding considerations and a desire to keep debate sharp prevent the
Advisory Council from expanding beyond fifteen members.

238. See, e.g., Hackney, supra note 57, at 479-80 ("[It is] not necessary to the goal of
uniformity... to have a body within UNCITRAL to issue opinions as to the correct interpretation of
the Articles of the Convention . . . doctrine and legislative history are perfectly reasonable,
instructive sources and both will provide guidance to the judge looking for the proper
interpretation.").

239. See Murray, supra note 23, at 374-75 (calling for an UNCITRAL "permanent editorial
board with representation from every Contracting State, not only to collect material and create a
comparative analysis, but to provide interpretations and illustrations of each Article of the CISG");
see also Sim, supra note 74, at 21.

240. See supra notes 33-36 and accompanying text.
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unwieldy in its operation or would stifle healthy innovation.
In the absence of such an official interpretive body, the Advisory Council

has stepped forward. Even without a mandate from UNCITRAL, the Advisory
Council can and does hold a singular place in the global jurisconsultorium.
Through its opinions, it offers courts and tribunals an additional tool to interpret
the CISG. Reference to the CISG-AC opinions is likely to continue to grow as
scholars and decision-makers familiarize themselves with these opinions and as
the number of opinions itself grows. In 2011, the Advisory Council will reach
an important milestone: its tenth birthday. If its development persists at this
rate, this date will be an opportune time to reassess whether the CISG-AC has
reached its prime.
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I.
INTRODUCTION

One principal aspect of globalization is the emergence of a global economy
in which goods, services and capital progressively cast off territorial ties and
circulate increasingly freely across borders. As a corollary, economic activities
in a global market bring about the need for legal regulation beyond national
borders in order to structure and protect cross-border economic exchange and
enhance cooperation. This accounts for the emergence of a growing body of
international economic law that encompasses international trade law,
international monetary law and international investment law and thereby
provides a legal backbone for the global economy. '

While international trade and monetary law have found expression in
multilateral regimes through the establishment of the General Agreement on
Tariffs and Trade (GATT), and later the World Trade Organization (WTO), and

1. See generally ANDREAS F. LOWENFELD INTERNATIONAL ECONOMIC LAW (2d ed. 2008).
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the International Monetary Fund (IMF), several attempts to establish a
multilateral investment treaty have failed. 2 Instead, international investment
law is enshrined in currently over 2,500 bilateral, regional and sectoral
investment treaties (collectively BITs).3 Historically, these treaties first have
been concluded between traditional capital-exporting countries in Europe and
North America, and capital-importing countries in South and Central America,
Eastern Europe, Africa and Asia. Nowadays, however, BITs are increasingly
also concluded between developing and transitioning economies and therefore
cover a growing range of international investment activities worldwide. 4

BITs aim at protecting and promoting foreign investment between the
contracting States Parties by granting a number of rights to foreign investors. 5

Among the most common standards or treatment thus guaranteed are national
treatment, most-favored-nation treatment, fair and equitable treatment and full
protection and security, the prohibition of direct and indirect expropriations
without compensation, the protection of investor-State contracts and the free
transfer of capital. Furthermore, most of these treaties contain the consent of the
host States to submit to investor-State arbitration. An investor therefore can
directly initiate arbitration proceedings against the host State and invoke a
violation of the provisions of the governing investment treaty. 6

While the original focus of these guarantees was the protection and
promotion of investments in developing and transitioning economies,7 BITs
more generally aim at implementing structures that are essential for the
functioning of a market economy. Thus, national and most-favored-nation

2. See Kenneth J. Vandevelde, A Brief History of International Investment Agreements, 12
U.C. DAVIS J. INT'L L. & POL'Y 157 (2005); Riyaz Dattu, A Journey from Havana to Paris: The
Fifty-Year Quest for the Elusive Multilateral Agreement on Investment, 24 FORDHAM INT'L L. J. 275
(2000).

3. See UNITED NATIONS CONFERENCE ON TRADE & DEVELOPMENT (UNCTAD), RECENT

DEVELOPMENTS IN INTERNATIONAL INVESTMENT AGREEMENTS (2006-JUNE 2007) 2 (2007),
available at http://www.unctad.org/en/docs/webiteiia20076_en.pdf (recording an aggregate of 2,573
bilateral investment treaties at the end of 2006).

4. See UNCTAD, SOUTH-SOUTH COOPERATION IN INTERNATIONAL INVESTMENT

AGREEMENTS (2005), available at http://www.unctad.org/en/docs/iteiit20053-en.pdf.

5. On the object and purpose of investment treaties and the statements contained in their
preambles, see RUDOLF DOLZER & MARGARET STEVENS, BILATERAL INVESTMENT TREATIES 11-13,

20-25 (1995).
6. On investment treaties and related instruments of investment protection, see generally

DOLZER & STEVENS, supra note 5; RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF

INTERNATIONAL INVESTMENT LAW (2008); ANDREAS LOWENFELD, INTERNATIONAL ECONOMIC

LAW 467-591 (2d ed. 2008); CAMPBELL MCLACHLAN, LAWRENCE SHORE & MATTHEW WEINIGER,
INTERNATIONAL INVESTMENT ARBITRATION: SUBSTANTIVE PRINCIPLES (2007); OXFORD

HANDBOOK OF INTERNATIONAL INVESTMENT LAW (Peter Muchlinski, Federico Ortino, & Christoph

Schreuer eds., 2008); M. SORNARAJAH, THE INTERNATIONAL LAW OF FOREIGN INVESTMENT

204-314 (2d ed. 2004); Giorgio Sacerdoti, Bilateral Treaties and Multilateral Instruments on

Investment Protection, 269 RECUEIL DES COURs 251 (1997).

7. Cf Jeswald W. Salacuse & Nicholas P. Sullivan, Do BITs Really Work?, 46 HARV. INT'L

L. J. 67, 78 (2005).

[Vol. 27:2

3

Schill: Mulitilateralizing Investment Treaties through Most-Favored-Natio

Published by Berkeley Law Scholarship Repository, 2009



MULTILA TERALIZING INVESTMENT TREA TIES

treatment aim at ensuring a level playing field for the economic activity of
foreign and domestic economic actors and are a prerequisite for competition.
The protection against expropriation guarantees the respect for property rights as
an essential institution for market transactions; capital transfer guarantees ensure
the free flow of capital and contribute to the efficient allocation of resources in a
global market. The protection of investor-State contracts backs up private
ordering between foreign investors and the host State. Fair and equitable
treatment and full protection and security ensure basic due process rights for
foreign investors and require adequate police protection, features that are
equally essential for the functioning of market economies. Finally, the
possibility of recourse to international arbitration represents a mechanism that
allows foreign investors to enforce compliance with the host States' BIT
obligations. In sum, these institutions help to generate economic growth in both
the capital-exporting country as well as the capital-importing country and
thereby increase global welfare. 8

However, the development of international investment law on the basis of
bilateral treaties seems to be at odds with the vision of a global economy in
which capital can flow wherever it is allocated most efficiently. Instead, the
bilateral form of investment treaties suggests a chaotic and unsystematic
aggregate of the law governing international investment relations, with different
standards of protection depending on the national origin of a foreign investor
and on the host State the investor invests in. Rather than constituting a
consistent and coherent system of law, this area of international law should be
expected to show extreme divergence and fragmentation. In particular, the
fragmentation into bilateral treaties would make it impossible to understand
international investment law as a system of law or perceive it as part of an
overarching order for international economic relations or a legal framework of a
global market economy that is based on competition between different market
actors and on the interplay between supply and demand.

However, unlike genuinely bilateral treaties that order two-party
relationships only, BITs do not stand isolated in governing the relation between
two States. Rather, they develop multiple overlaps and structural
interconnections that result in a relatively uniform and treaty-overarching
regime for international investments. Instead of being prone to almost infinite
fragmentation, international investment protection is developing into a uniform
governing structure for foreign investment based on uniform principles with
little room for insular deviation. The emergence of such uniform principles

8. On the connection between economic institutions and economic growth, see, e.g., Daron
Acemoglu, Simon Johnson, & James Robinson, Institutions as the Fundamental Cause of Long-Run
Growth, in IA HANDBOOK OF ECONOMIC GROWTH 385 (Philippe Aghion & Steven N. Durlauf eds.,
2005); Agnes Bnassy-Qu~r6, Miles Coupet & Thierry Mayer, Institutional Determinants of Foreign
Direct Investment, 30 WORLD ECON. 764 (2007); Dani Rodrik, Arvind Subramanian, & Francesco
Trebbi, Institutions Rule, 9 J. ECON. GROWTH 131 (2004). But see Edward L. Glaeser et al., Do
Institutions Cause Growth?, 9 J. ECON. GROWTH 271 (2004).
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constitutes a form of substantive rather than deliberative multilateralism in
international relations when multilateralism is understood as "an institutional
form that coordinates relations among three or more states on the basis of
generalized principles .. .which specify appropriate conduct for a class of
actions, without regard to the particularistic interests of the parties or the
strategic exigencies that may exist in any specific occurrence." 9 International
investment law is thus multilateralizing on the basis of bilateral treaties, that is,
developing increasingly uniform standards of investment protection that shed
their ties to specific bilateral relationships between a host State and an investor's
home State. Thus, BITs can create a legal framework for international
investment relations based on uniform standards of investment protection which,
in turn, allow investors from different national origins to compete under equal
competitive conditions.

The development of multilateral structures of investment protection on
bilateral grounds is all the more important for a truly global economy, as there
are specific reasons why uniform rules on investment protection are preferable
to a conglomerate of fragmented and diverging bilateral rules. Thus,
multilateral rules on investment protection are in the interest of States because
the rules create a framework for equal competition among foreign investors and
require the same treatment independent from the source or the target of the
investment. This enables capital to flow to wherever it is allocated most
efficiently and allows various national economies to specialize in areas where
they dispose of comparative advantages over other economies. 10 Enhanced
competition, in turn, enhances innovation and technological change which,
again, leads to economic growth and development.ll While resources may

9. John Ruggie, Multilateralism: The Anatomy of an Institution, in MULTILATERALISM
MATTERS 3, 11 (John Ruggie ed. 1993). It is thus primarily the quality of rules and principles of
international law as governing international relations independently of the specific interests, situation
and power of the States subject to it that is characteristic for multilateralism as it is understood in this
Article, rather than the number of States involved in the process of generating international norms or
cooperating directly on the international level.

10. On the theory of comparative advantage that was developed in the international trade
context, see PETER B. KENEN, THE INTERNATIONAL ECONOMY 19-62 (4th ed. 2000); Bo SoDERSTEN
& GEOFFREY REED, INTERNATIONAL ECONOMICS 3-71, 467-93 (3d ed. 1994) (containing a
framework explaining foreign investment activities); see also KIYOSHI KOJIMA, DIRECT FOREIGN
INVESTMENT 107 (1978) (arguing that "direct foreign investment should follow the direction
indicated by comparative investment profitabilities, which in turn are a reflection of comparative
advantage under competitive conditions"); MICHAEL E. PORTER, THE COMPETITIVE ADVANTAGE OF
NATIONS 18-21 (1990) (arguing for a more comprehensive model that takes into account that trade
and investment are both strategies for economic success of companies and that focuses on the
potential of nations for innovation and other country-specific advantages); Kenneth J. Vandevelde,
The Economics of Bilateral Investment Treaties, 41 HARV. INT'L L. J. 469, 472-87 (2000).

11. See BILL EASTERLY, THE ELUSIVE QUEST FOR GROWTH 47-69 (2002); Robert Solow,
Technical Change and the Aggregate Production Function, 39 REV. ECON. STAT. 312 (1957)
(explaining that the source of growth lies in technological change). On competition as the central
factor that stimulates innovation and economic development, see Wolfgang Kerber & Ulrich
Schwalbe, Economic Foundations of Competition Law, in COMPETITION LAW: EUROPEAN
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already be allocated more efficiently if two States benefit from their respective
competitive advantage, the larger an investment space is for investors, and the
more participants there are with different specializations, the more efficient will
resources be allocated, and the greater will the benefits be that derive from
international economic cooperation. The more national economies participate in
a common investment area, the greater international competition, the greater the
potential for specialization, innovation and economic efficiency will be. In this
respect, multilateral rules have long-term benefits compared to ordering
investment relations bilaterally because they can effectively implement the legal
infrastructure necessary for the functioning of a competitive market with a
broader geographic coverage and a larger number of participants. 12

Beyond purely economic reasons, multilateral investment rules also prevent
States from discriminating based on nationality and from engaging in bloc-
building behavior, thereby isolating themselves from the rest of the world. 13 In
this respect, multilateral investment rules, much like multilateral trade rules,
contribute to an international relations structure that increases international
security and peace through economic interdependence. 14 Thus, uniform and
non-discriminatory investment rules do not only form part of stabilizing the
global economy, but also contribute to reducing international conflicts and
tensions.

One factor in creating uniformity in international investment relations and
in implementing multilateralism despite the apparent fragmentation of
investment treaties into a myriad number of bilateral treaties are most-favored-
nation (MFN) clauses that are regularly incorporated in BITs. These MFN
clauses are generally reciprocal, unconditional and indeterminate in nature. 15 A

COMMUNITY PRACTICE AND PROCEDURE 202-393, paras. 66-72 (G. Hirsch et al. eds., 2007);
PORTER, supra note 10, at 45-49.

12. That multilateralism is economically more beneficial in terms of overall welfare is also the
claim of the parallel discussion in the context of international trade about the potentially negative
impact of increasing regionalism. See JAGDISH BHAGWATI, THE WORLD TRADING SYSTEM AT RISK

58-79 (1991); John Baldwin, Multilateralising Regionalism, 29 WORLD ECON. 1451 (2006); Jagdish
Bhagwati, Regionalism and Multilateralism, in NEW DIMENSIONS IN REGIONAL INTEGRATION 22-
25, 40-46 (Jaime de Melo & Arvinid Panagariya eds., 1993).

13. That discriminatory economic treatment, in fact, has the potential to generate or aggravate
international conflicts is illustrated, for example, by the development of international economic
relations in the inter-War period. During that era, systems of preferential economic treatment not
only have aggravated international conflicts, but were used to prepare military alliances. See
KENNETH OYE, ECONOMIC DISCRIMINATION AND POLITICAL EXCHANGE 71-133 (1992); RICHARD

POMFRET, UNEQUAL TRADE: THE ECONOMICS OF DISCRIMINATORY INTERNATIONAL TRADE

POLICIES 29-59 (1988); Hans Kindleberger, Commercial Policy Between the Wars, in 8 CAMBRIDGE
ECONOMIC HISTORY OF EUROPE 161 (Peter Mathias & Sidney Pollard eds., 1989) (discussing
changes in the post-World War I trading schemes which developed traces of preferential trading).

14. On the claim that international economic relations and trade further peace between nations,
see John Oneal & Bruce Russett, The Classical Liberals Were Rights, 41 INT'L STUD. Q. 267 (1997);
see also ECONOMIC INTERDEPENDENCE AND INTERNATIONAL CONFLICT (Edward D. Mansfield &
Brian M. Pollins eds., 2003).

15. Pia Acconci, The Most Favoured Nation Treatment and the International Law on Foreign
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typical MFN clause in a BIT thus provides:
(1) Neither Contracting Party shall subject investments in its territory

owned or controlled by nationals or companies of the other
Contracting Party to treatment less favourable than it accords... to
investments of nationals or companies of any third State.

(2) Neither Contracting Party shall in its territory subject nationals or
companies of the other Contracting Party, as regards their activity in
connection with investments, to treatment less favourable than it
accords... to nationals or companies of any third State. 16

MFN clauses oblige the State granting MFN treatment to extend to the
beneficiary State the treatment accorded to third States in case this treatment is
more favorable than the treatment under the treaty between the granting State
and the beneficiary State. 17 The clauses break with general international law
and its bilateralist rationale that, in principle, permits States to accord
differential treatment to different States and their nationals18 and instead ensure
equal treatment between the State benefiting from MFN treatment and any third
State. 19 MFN clauses thus disable States from entering into bilateral quid pro
quo bargains that extend preferential treatment to certain States and exclude it

Investment, 2 TRANSNAT'L DISP. MGMT. 5 (2005). For further discussion on the different types of
MFN clauses, that is, reciprocal versus unilateral and conditional versus unconditional, and their
different formulations, that is, determinate versus indeterminate, see PETER ROESNER, DIE
MEISTBEGONSTIGUNGSKLAUSEL IN DEN BILATERALEN HANDELSVERTRAGEN DER BUNDESREPUBLIK

DEUTSCHLAND 33-41 (1964); Stefan Kramer, Die Meistbegiinstigung, 35 RECHT DER
INTERNATIONALEN WIRTSCHAFT [RIW] 473,474 (1989).

16. Agreement Concerning the Promotion and Reciprocal Protection of Investments art. 2,
F.R.G.-Bangl., May 6, 1981 [all bilateral investment treaties can be found, unless stated otherwise,
on the UNCTAD International Investment Instruments - Bilateral Investment Treaties website,
available at http://www.unctadxi.org/templates/DocSearch 779.aspx].

17. See Endre Ustor, Most-Favoured-Nation Clause, in 3 ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAW 468 (Rudolf Bernhardt & Peter Macalister-Smith eds., 1997) [hereinafter
Ustor, Most-Favoured-Nation Clause].

18. See Report of the International Law Commission on the Work of Its Thirtieth Session 8
May-28 July, [1978] 2 Y.B. Int'l L. Comm'n (pt. 2) 5, para. 50, at 11-12, U.N. Doc.
A/CN.4/SER.A/1978/Add.l (Part 2) [hereinafter ILC Report of 30th Session] ("While States are
bound by the duty arising from the principle of non-discrimination, they are nevertheless free to
grant special favours to other States on the ground of some special relationship of a geographic,
economic, political or other nature."). In particular, entering into specifically advantageous treaty
relations in the economic realm constitutes a special favor and does not have to be extended to third
States under the duty of non-discrimination under general international law. Cf Georg
Schwarzenberger, Equality and Discrimination in International Economic Law, 25 Y.B. WORLD
AFF. 163, 164 (1971) [hereinafter Schwarzenberger, Equality and Discrimination] ("Freedom of
commerce is a purely optional pattern of international economic law.").

19. See Rights of Nationals of the United States of America in Morocco (Fr. v. U.S.),
Judgment, Aug. 27, 1952 I.C.J. 192 (Aug. 27) (considering that the rationale of MFN clauses is to
"maintain at all times fundamental equality without discrimination among all of the countries
concerned"). MFN treatment thus goes beyond the more general duty arising from the principle of
non-discrimination connected to the sovereign equality of States under general international law and
also extends special benefits granted between States to the State benefitting from MFN treatment.
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with respect to others, a behavior which is entirely permissible under customary
international law.

Although not all MFN clauses are worded identically, existing differences
do not affect the clauses' overall efficacy. 20 Unless the contracting parties
made clear that they intended to give an MFN clause in their investment treaty a
special and particular meaning, it is widely accepted that slight differences in the
wording of the clauses do not alter their function. 21 Rather, MFN treatment
emerges as an overarching principle of international investment law by means of
the MFN clauses included in the treaties. 22

Complemented by national treatment, the economic rationale of MFN
treatment is to create a level playing field for all foreign investors by prohibiting
discrimination between investors from different home States. 23 It aims at
enabling equal competition among investors by prohibiting the imposition of
different transaction costs based on the national origin of investors. 24 Equal
competition, in turn, is essential for the functioning of a market economy that
helps to allocate resources efficiently. Thus, MFN treatment reflects the crucial
importance competitive structures play for efficient investment and an efficient
allocation of resources.

Although MFN clauses constitute inter-State obligations, they directly

20. On varying formulations of MFN clauses in investment treaties and related instruments as
well as the various exceptions they contain, see Acconci, supra note 15, at 6-16 (2005); Marie-
France Houde & Fabrizio Pagani, Most-Favoured-Nation Treatment in International Investment Law
3-8 (OECD, Working Papers on International Investment No. 2004/2, 2004), available at
http://www.oecd.org/dataoecd/21/37/33773085.pdf).

21. UNCTAD, MOST FAVOURED-NATION TREATMENT 6 (1999) [hereinafter MFN
TREATMENT]; Alejandro Faya Rodriguez, The Most-Favored-Nation Clause in International
Investment Agreements, 25 J. INT'L ARB. 89, 92 (2008).

22. Cf GEORG SCHWARZENBERGER, I INTERNATIONAL LAW As APPLIED BY INTERNATIONAL

COURTS AND TRIBUNALS 241 (3d ed. 1957) (pointing out that "[t]he difference between the most-
favoured-nation standard and any particular most-favoured-nation clause corresponds to that
between principles and rules of international law"). Accordingly, issues surrounding MFN clauses
are generally regarded as issues of general international law, in particular the law of treaties. See
also ILC Report of 30th Session, supra note 18, at 59-61 (describing the general scope of the Draft
Articles).

23. Houde & Pagani, supra note 20, at 2 (explaining that "by giving the investors of all the
parties benefiting from a country's MFN clause the right, in similar circumstances, to treatment no
less favourable than a country's closest or most influential partners can negotiate on the matters the
clause covers, MFN avoids economic distortions that would occur through more selective country-
by-country liberalisation"); Chukwumerije, Interpreting Most-Favoured-Nation Clauses in
Investment Treaty Arbitrations, 8 J. WORLD INV. & TRADE 597, 608 (2007); Faya Rodriguez, supra
note 21, at 89, 91 (2008).

24. Cf UNCTAD, MFN TREATMENT, supra note 21, at 8-9; Jirgen Kurtz, The MFN Standard
and Foreign Investment: An Uneasy Fit?, 6 J. WORLD INv. & TRADE 861, 873 (2004); see also Nat'l
Grid PLC v. Argentina, Decision on Jurisdiction, para. 92 (UNCITRAL June 20, 2006) ("The MFN
clause is an important element to ensure that foreign investors are treated on a basis of parity with
other foreign investors and with national investors when they invest abroad.") [all arbitral awards
cited in this Article can be found at the Investment Treaty Arbitration website, available at
http://ita.law.uvic.ca or the Investmentclaims website at http://www.investmentclaims.com].
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extend the more favorable treatment to covered investors in the context of
investment treaties. An investor covered by a BIT with an MEFN clause can
therefore invoke the benefits granted to third-party nationals by another BIT of
the host State and import them into its relationship with the host State. 25

Consequently, MEN clauses multilateralize the bilateral inter-State treaty
relationships and harmonize the protection of foreign investments in a specific
host State. 26 MFN clauses thus level differences in the standard of protection
offered by varying investment treaties.

Apart from their impact on investor-State relations, and beyond their
economic rationale, MFN clauses also help to reorder inter-State relations. This
was expressed, for example, by the International Court of Justice (ICJ) in Rights
of Nationals of the United States of America in Morocco when it stated that the
purpose of MIFN clauses was to "maintain at all times fundamental equality
without discrimination among all of the countries concemed. ' ' 27 Thus, MFN
clauses affect the structure of the international economic order and impact the
system of international investment protection by supporting the emergence of a
uniform international investment regime. MFN clauses multilateralize and
harmonize the level of investment protection by international law in any given
host State that orders its international investment relations based on MFN
treatment. MFN provisions in BITs thus tend to reduce leeway for specificities
in bilateral investment relations. They undermine the understanding of BITs as
an expression of quid pro quo bargains. Instead of limiting BITs to instruments
of bilateralism, MFN clauses transform them into instruments of multilateralism
in international investment relations. MFN clauses can therefore serve as a basis
for multilateralizing bilateral investment relations.

Yet, while MVFN clauses have been used in international commercial
treaties for centuries, 28 legal theory has long struggled with their application and
interpretation. Thus, literature and decisions by national courts and international
tribunals on MFN clauses convey a certain discomfort with the effects of the
clauses' scope and effect. This discomfort stems from the tension the clauses
create between multilateralism and bilateralism as conflicting ordering

25. See Draft Articles on Most-Favored-Nation Clauses, art. 9, para. 1, in ILC Report of 30th
Session, supra note 18, at 16 [hereinafter MFN Draft Articles] (clarifying that "the beneficiary State
acquires, for itself or for the benefit of persons or things in a determined relationship with it, only
those rights which fall within the limits of the subject matter of the clause"). But see Faya
Rodriguez, supra note 21, at 99 (arguing that an importation of more favorable rights could not
operate automatically in investment treaties as investment tribunals would only hear claims for
breaches of MFN clauses).

26. See Houde & Pagani, supra note 20, at 2 (describing MFN clauses as "the
'multilateralization' instrument par excellence"); see also Anne van Aaken, To Do Away with
International Law? 17 EUR. J. INT'L L. 289, 299 (2006) (designating MFN clauses in international
trade law as "multilateralization devices in substantive law").

27. Rights of Nationals of the United States of America in Morocco (Fr. v. U.S.), Judgment,
1952 I.C.J. 192 (Aug. 27).

28. For a closer account of the history of MFN clauses, see infra Part l.B.
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paradigms for international relations. While enshrined in a bilateral treaty, MFN
clauses prevent States from shielding future bilateral bargains from
multilateralization and from making preferential concessions in order to achieve
a desired counter-concession. MFN clauses thus prevent States from assuming
certain bargaining positions and from making exclusive promises within the
scope of application of an MIFN clause in another treaty with a third country. In
consequence, they lock States into a framework of multilateralism that is
adverse to bilateral alliances.

Reflecting the general discomfort mentioned above, investment tribunals
struggle with the application and interpretation of MFN clauses in investment
treaties. Difficulties in the practice of investment treaty arbitration, above all,
relate to the question whether MEN clauses apply to issues of procedure and
jurisdiction in investor-State dispute settlement. 29 While one line of argument
supports a broad interpretation of MFN clauses and consequently a
comprehensive multilateralization, the opposing view favors a restrictive
construction and a narrower function of MFN treatment in international
investment law. The more restrictive position particularly denies that MFN
clauses can be used to broaden the jurisdiction of treaty-based tribunals.

While this debate is exclusively framed as a doctrinal debate about the
scope and the proper interpretation of MFN clauses in investment treaties, the
debate has larger implications for the nature of international investment law. It
reveals the broader ideological divide between multilateralism and bilateralism
as concepts of ordering the relations between States in the economic sector.
While expansive approaches to the interpretation of MFN clauses lend support
to stronger tendencies of multilateralism, restrictive approaches ideologically
align themselves with counter-developments that stress the bilateral elements in
international investment relations and view investment treaties as expressions of
quid pro quo bargains rather than as elements of an emerging international
economic order that is based on uniform principles of investment protection.
Thus, the bilateralism-multilateralism dichotomy informs the debate over the
scope of MFN clauses in international investment law and can serve as an
explanatory framework for the development of the arbitral jurisprudence on
them.

Yet, as will be argued in this Article, the restrictive interpretation employed
by some tribunals denies giving MFN clauses their proper effect and disregards
the firm stance they take for multilateralism as an ordering principle of
international relations that subjects States to equal and non-discriminatory rules.
Accordingly, this Article proposes a broad understanding of MFN clauses, save
express language to the contrary, as multilateralizing not only substantive
investment protection but also the procedural implementation of investment
treaties through investment treaty arbitration. After outlining the historical and
doctrinal background of MIFN clauses more generally, this Article will address

29. See infra Parts IV and V.
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their application in investment treaties with regard to substantive investor rights
and will discuss to which extent they apply to issues of investor-State dispute
settlement. In this context, this Article criticizes that arbitral jurisprudence
regularly applies MFN clauses to circumvent admissibility-related restrictions
regarding investor-State dispute settlement, while declining to apply them as a
basis of jurisdiction by incorporating the host State's more favorable consent
from third-country investment treaties. In making the case that the more
convincing arguments militate for a broad application of MFN clauses, this
paper suggests a (rebuttable) presumption that the clauses incorporate more
favorable treatment concerning procedure and jurisdiction relating to investor-
State dispute settlement just as they apply to substantive standards. MFN
clauses are therefore portrayed as comprehensively multilateralizing investment
treaties in spite of their bilateral form. In conclusion, this paper argues that
MFN clauses do not only multilateralize international investment relations as of
today, but help to project multilateralism into the future.

II.
HISTORICAL AND DOCTRINAL BACKGROUND OF MFN CLAUSES

In order to understand the debate about the scope and interpretation of
MFN clauses in international investment treaties, it is necessary to shed light on
the structure, history and applicable principles of interpretation relating to MFN
clauses in general. This background also clarifies that MFN clauses are not
particular to international investment law, but rather constitute a traditional
instrument for structuring international cooperation in a variety of areas.

A. The Structure of MFN Clauses

The operation of MFN clauses in international law presupposes a
relationship of at least three States (see Diagram 1): State A (the granting State)
enters into an obligation vis-A-vis State B (the beneficiary State) to extend rights
and benefits granted in a specific context to any third State C. The consequence
of the MFN clause in the treaty between A and B is that State B can invoke and
rely on all benefits State A grants with vis-A-vis State C as long as the granted
benefit is within the scope of application of the MFN clause in the relationship
between A and B. The treaty containing the MFN clause between A and B is
designated as the "basic treaty" because it contains the basis for incorporating
more favorable conditions granted in a third-party treaty into the treaty
relationship between A and B.
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A BIT with MFN B
granting State beneficiary State

)benefits extended by MFN

C

third State

Diagram 1: General Function of MFN Clauses

The third-party treaty (between A and C), however, does not modify the
relationship between A and B, the parties to the basic treaty. It does not govern
the relationship between the parties of the basic treaty as the applicable
international treaty. Rather, the content of the third-party treaty becomes
operative by means of the basic treaty's MIFN clause. MFN clauses therefore do
not break with the inter partes effect of international treaties. As the ICJ in
Anglo-Iranian Oil Company stated:

It is this [that is, the basic] treaty which establishes the juridical link between the
[beneficiary State] and a third-party treaty and confers upon that State the rights
enjoyed by the third party. A third-party treaty, independent of and isolated from
the basic treaty, cannot produce any legal effect as between the [beneficiary
State] and [the granting State]: it is res inter alios acta.30

The third-party treaty is thus incorporated by reference and ipso iure into
the relationship between the State parties to the basic treaty without any
additional act of transformation. 3 1 For this reason, MFN clauses also have been
characterized as "drafting by reference." 32  They effectuate automatic treaty
adaptation without the need for the State parties to the basic treaty to negotiate
anew in order to incorporate benefits granted to third countries. The MFN

30. Anglo-Iranian Oil Company (U.K. v. Iran), Judgment, 1952 I.C.J. 109 (July 22); see also
Suez S.A. & InterAguas S.A. v. Argentina, ICSID Case No. ARB/03/17, Decision on Jurisdiction,
May 16, 2006, para. 58 (W. Bank 2006) ("The principle of res inter alios acta has no application,
because the Tribunal is not applying the Argentina-France BIT (presumably the alleged act between
third parties) to this case. Rather it is applying the Argentina-Spain BIT's provisions on equality of
treatment.").

31. Cfsupranote25.

32. SCHWARZENBERGER, supra note 22, at 243.
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clause thus prevents the granting State from entering into bilateral treaty
relations that are more preferential to a third State and put the beneficiary State
at a relative disadvantage. 33

The benefits flowing from MFN clauses are closely connected to the
benefits from multilateral ordering. 34 First, MFN treatment prevents market
distortions stemming from the imposition of unequal transaction costs that result
from unequal standards of protection offered to investors from different States.
Second, MFN treatment protects the value of concessions made between the
contracting parties to the basic treaty. It upholds the bargain States struck by
preventing either one of them from hollowing out the content of the basic treaty
by granting more favorable protection to a third State and thereby making
investments from the original treaty partner comparably less attractive. Third,
MFN treatment allows for a more transparent framework for international
investment relations because it dispenses with the necessity to adhere to
complicated, and thus costly, rules on the origin of capital in order to ascertain
the applicable standard of protection.

Fourth, apart from these primarily economic aspects, MFN treatment also
has broader implications for the structure of international relations in
implementing equal treatment among nations. It prevents States from forming
economic alliances to the detriment and to the exclusion of other States, which,
in turn, might increase the potential for tension or even military conflict. 35 In
this context, MFN treatment also protects smaller States against the influence of
larger and more powerful States, as it precludes hegemonic State behavior in
imposing patterns of preferential treatment to the exclusion of other States. 36

33. Conversely, once benefits from a third-country treaty cease, they also cease with respect to
the basic treaty. See Rights of Nationals of the United States of America in Morocco (Fr. v. U.S.),
Judgment, 1952 I.C.J. at 190-92, 204-05 (Aug. 27). In this case, the United States attempted to rely
on more favorable rights Morocco had granted to the United Kingdom and Spain concerning fiscal
immunity and consular jurisdiction. Since these more favorable conditions had ceased to exist, the
United States was prevented from incorporating them into their relationship with Morocco based on
an MFN clause.

34. See supra notes 10-14 and accompanying text.

35. Some investment treaties explicitly draw a connection between furthering economic
relations between States in order to contribute to peaceful and friendly relations among nations. See,
e.g., Agreement on Encouragement and Reciprocal Protection of Investments pmbl., Neth.-Czech-
Slovk., Apr. 29, 1991 (stating the objective "to extend and intensify the economic relations" between
the Contracting Parties and "[tfaking note of the Final Act of the Conference on Security and
Cooperation in Europe, signed on August 1st 1975 in Helsinki"). The Helsinki Final Act, inter alia,
had the objective of "promoting better relations among the [State Parties]," of ensuring "true and
lasting peace free from any threat or attempt against their security," of making "d6tente both a
continuing and increasingly viable and comprehensive process, universal in scope" and of
"[r]ecognizing the close link between peace and security in Europe and in the world as a whole and
conscious of the need for each of them to make its contribution to... the promotion of fundamental
rights, economic and social progress and well-being for all peoples." Conference on Security and
Cooperation in Europe, Final Act, 14 I.L.M. 1292 (1975). See also infra notes 59-64 and
accompanying text.

36. Cf Moritz Bileski, Der Grundsatz der wirtschaflichen Gleichberechtigung in den
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MFN treatment thus breaks with bilateralism as an ordering paradigm for
international relations by extending rights and benefits from a third-party
relationship to the treaty relationship containing the MFN clause. Finally, MFN
treatment has a constitutional function, because it locks States into a multilateral
framework and makes abandoning standards of protection adopted previously
more difficult. MFN clauses therefore are an instrument to push towards an
order that is multilateral in substance even though it is based on bilateral treaties.

B. The Historical Development of MFN Clauses

The use and the scope of MFN clauses have varied over time depending on
the prevailing ideologies in international economic and political relations. 37

Originally, IFN clauses primarily operated in matters related to trade. In this
area, they have a long history and have appeared in bilateral commercial treaties
since at least the twelfth century. 38 Until approximately the early eighteenth
century, these clauses were worded broadly and generally applied to "all
privileges, liberties, immunities and concessions . . . already granted to
foreigners or being granted in the future." 39 The purpose of these early treaties
was to put the terms of trade between different nations on an equal footing and
to allow in principle for equal competition.

However, the function of MFN clauses changed under the influence of
mercantilist ideology in the course of the Seventeenth and Eighteenth
Centuries.40 During that period, MFN clauses were included in commercial
treaties in order to safeguard preferential treatments accorded in a bilateral
relationship. 4 1 The automatic extension of more favorable third-party benefits

Mandatsgebieten, 16 ZEITSCHRIFr FOR OFFENTLICHES RECHT [ZoR] 214, 228-29 (1936).

37. See generally HELMUT BRANDT, DIE DURCHBRECHUNG DER MEISTBEGGNSTIGUNG (1933)
(discussing the dialog between State-centered theories of foreign trade and liberal theories of foreign
trade and their relation to and influence on the diffusion of MFN clauses).

38. See Georg Schwarzenberger, The Most-Favoured-Nation Standard in British State
Practice, 22 BRIT. Y.B. INT'L L. 96, 97 (1945) [hereinafter Schwarzenberger, British MFN
Standard]. Unilateral grants of MFN treatment can even be traced back to the Eleventh Century.
See Endre Ustor, First Report on the Most-Favoured-Nation Clause, [1969] 2 Y.B. Int'l L. Comm'n
157, paras. 10-12, U.N. Doc. A/CN.4/SER. A/1969/Add. I [hereinafter First Report on the Most-
Favoured-Nation Clause].

39. See, e.g., Baron Boris Nold6, Droits et Technique des Traits de Commerce, 3 RECUEIL
DES COURs 295, 307-08 (1924 -11) (trans. by Author) (quoting the Latin text of an MFN provision in
a 1679 treaty between the Netherlands and Sweden). Only during the course of the Eighteenth
Century, treaties started differentiating more clearly between political and commercial aspects
relating to the presence of foreign merchants. See Ustor, First Report on the Most-Favoured-Nation
Clause, supra note 38, para. 17.

40. Mercantilist economics assumed that the wealth of a nation depended upon its supply of
capital. It further believed that the volume of trade was unchangeable. Accordingly, mercantilism
posited that the wealth of a nation was best furthered by a positive external trade balance where
exports outbalanced imports. Accordingly, protectionist measures and high tariffs that discouraged
imports were among the instruments of choice of mercantilist politics.

41. See BRANDT, supra note 37, at 2 et seq.; HELMUT HOCK, WAS HAT MAN MIT DER
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under the MFN clause was thus understood not as an instrument to secure equal
competition, but as a punishment for not having adhered to the preferential
concession originally made. In aiming to protect an originally discriminatory
trade policy, the function of MFN clauses thus differed fundamentally from
modem MFN clauses, even though they were similarly formulated as
unconditional clauses. Ideologically, MFN clauses during the mercantilist age
were not instruments of multilateralism, but an expression of a bilateral and
protectionist view on international economic relations.

Yet, the view underlying mercantilist economics changed over time.
Starting with the Treaty of Amity and Commerce concluded between the United
States and France in 1778, conditional MFN clauses were introduced and
subsequently became dominant in international treaty practice. 42 Conditional
MFN treatment required that rights and privileges be extended to the beneficiary
State under the condition that the beneficiary State grant the same concessions
offered by the most favored nation in return for the more favorable rights in
question. While the conditional form of MFN clauses ensured that the
beneficiary State could not benefit from more favorable treatment accorded to
third parties without concurrently assuming potential disadvantages incumbent
upon the third State, 43 the purpose of conditional MFN clauses was ultimately
to arrive at lower tariffs.

The idea behind conditional MFN treatment was to induce the beneficiary
State to lower those tariffs that the third party had lowered, as a concession, in
order to receive the treatment that was relatively more favorable compared to the
treatment originally granted by the granting State to the beneficiary State. 44

The purpose of conditional MFN clauses, therefore, was not to secure a
preferential bilateral bargain, but to eventually arrive at a more liberal system of
international trade based on equality of treatment and non-discrimination
coupled with increasingly lower tariffs. Conditional MFN treatment was above

MEISTBEGCJNSTIGUNG GEWOLLT? 8-10 (1931); see also IGNAZ JASTROW, DIE MITTELEUROPAISCHE

ZOLLANNkHERUNG UND DIE MEISTBEGONSTIGUNG (1915); H. LUEDICKE, DIE ENTWICKLUNG DES
MEIST13EGCJNSTIGUNGSPRINZIPS: VERSUCH DER THEORETISCHEN BEHANDLUNG DER
MEISTBEGONSTIGUNGSFRAGE (1925).

42. Article Two of the Treaty stipulated:

The Most Christian King and the United States engage mutually not to grant any
particular favour to other nations, in respect of commerce and navigation, which shall
not immediately become common to the other party, who shall enjoy the same favour,
freely, if the concession was freely made, or on allowing the same compensation, if
the concession was conditional.

See WILLIAM MALLOY, I TREATIES, CONVENTIONS, INTERNATIONAL ACTS, PROTOCOLS AND

AGREEMENTS BETWEEN THE UNITED STATES OF AMERICA AND OTHER POWERS: 1776 - 1909 468,
469(1910).

43. The conditional clause therefore attempts to solve a free-rider problem. See Warren F.
Schwartz & Alan 0. Sykes, The Economics of the Most Favored Nation Clause, in ECONOMIC
DIMENSIONS IN INTERNATIONAL LAW 43, 59-61 (Jagdeep S. Bhandari & Alan 0. Sykes eds., 1997).

44. See FRANZ LUSENSKY, UNBESCHRANKTE GEGEN BESCHRANKTE MEISTBEGCJNSTIGUNG

(REZIPROZITAT) 12 et seq., 20 et seq. (1918).
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all supported by the United States, as a then newly independent State, in order to
participate more actively in international trade. 45 It formed part of the U.S.
foreign economic policy until 1923,46 but also prevailed in Europe until 1860. 4 7

The policy of conditional MFN treatment was ultimately abandoned,
because it was too complicated and economically inefficient. Secretary of State
Hughes, for example, explained the reasons of the United States for abandoning
conditional MFN treatment:

[T]he ascertaining of what might constitute equivalent compensation in the
applications of the conditional most-favored-nation principle was found to be
difficult or impracticable. Reciprocal commercial arrangements were but
temporary makeshifts; they caused constant negotiation and created uncertainty.
Under present conditions, the expanding foreign commerce of the United States
needs a guarantee of equality of treatment which cannot be furnished by the
conditional form of the most-favored-nation clause. 48

In addition, conditional MFN treatment also required a complicated system
for traders to record the country of origin of a certain product in order to classify
it correctly under the proper country-specific tariff. Depending on the product,
this could impose significant additional costs by requiring complicated methods
to track the country of origin of certain products or separating the same product
originating from different countries. Additional problems arose when products
were put together from components produced in different countries. This
required rules of origin that were more difficult to handle than non-
discriminatory tariffs. 49

For this reason, the unconditional MFN clause developed to become the
prevailing model governing international economic relations. The archetype of
such an MFN clause in modem times was Article Nineteen of the Treaty of

Commerce between Great Britain and France of January 23, 1860, also called

the Cobden or Chevalier-Cobden Treaty. It stipulated:

Each of the two High Contracting Powers engages to confer on the other any
favour, privilege, or reduction in the tariff of duties of importation on the articles
mentioned in the present Treaty, which the said Power may concede to any third
Power. They further engage not to enforce one against the other any prohibition
of importation or exportation which shall not at the same time be applicable to all

45. Economically, the conditional clause was in the interest of the United States as long as it
was a net importer of products, as the conditional form ensured that the beneficiary State that
imported products into the United States had to grant, in return, lower tariffs to exported U.S.
products in order to benefit from more favorable tariffs for imports into the United States. See
RICHARD SNYDER, THE MOST-FAVORED-NATION CLAUSE 243 (1948). Conversely, the

conditionality of MFN treatment in practice hardly mattered for the United States, compared to
unconditional MFN treatment, because the United States usually did not grant tariff reductions
against compensation. See LUSENSKY, supra note 44, at 18 et seq.

46. Ustor, First Report on the Most-Favoured-Nation Clause, supra note 38, para. 26.

47. Id. para. 28.

48. See RICHARD HACKWORTH, 5 DIGEST OF INTERNATIONAL LAW 273 (1943).

49. On the drawbacks of conditional MFN clauses, see LUSENSKY, supra note 44, at 20 et seq.
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other nations. 50

Unlike conditional MFN clauses, this clause did not require the beneficiary
State to make the same concessions vis-A-vis the granting State as the most
favored nation. Up to World War I, the unconditional clause became "the
almost universal basis of a vast system of commercial treaties" 5 1 and developed
into the "corner-stone" of international commercial relations. 5 2

Notwithstanding a temporary chill in the aftermath of World War 1,53
unconditional MFN treatment remained the ordering paradigm for international
trade relations until the world economic crisis broke out in 1929. The
conclusion of unconditional MFN clauses was recommended, for instance, at
several inter-governmental conferences and by organs of the then newly-created
League of Nations. 54 Furthermore, the United States abandoned its support for
conditional MFN clauses after World War I and henceforth based its
commercial treaties on unconditional MFN treatment. 55 The abandonment of
the conditional clause was closely connected to the free trade movement in the
Nineteenth and early Twentieth Centuries. 56 Ideologically, this reflected liberal
ideas about the equality of States and the clauses' contribution to liberalizing
international trade by fostering equal competition.

The movement to base international economic relations on multilateral and
therefore general and non-discriminatory rules of conduct, however, was not
restricted to international trade relations. Instead, the idea of economic equality
and equal competition among nations also spurred other areas of international
economic cooperation more similar to the context of modem foreign investment.

50. 50 BRITISH AND FOREIGN STATE PAPERS 13, 24-25 (1860).
51. Snyder, supra note 45, at 239.
52. Stanley Hornbeck, The Most-Favored-Nation Clause, 3 AM. J. INT'L L. 395 (1909).
53. See Ustor, First Report on the Most-Favoured-Nation Clause, supra note 38, paras. 30-37.
54. In 1922, the International Economic Conference recommended that "commercial relations

should be resumed upon the basis of commercial treaties, resting on the one hand upon the system of
reciprocity adapted to special circumstances, and containing on the other hand, so far as possible, the
most-favoured-nation clause." In 1927, the Conference reiterated its position that it "considers that
the mutual grant of unconditional most-favoured-nation treatment as regards custom duties and
conditions of trading is an essential condition of the free and healthy development of commerce
between States." It went on to emphasize "that the scope and form of the most-favoured-nation
clause should be of the widest and most liberal character and that it should not be weakened or
narrowed either by express provisions or by interpretation." This position was upheld by the
Committee of the League of Nations Assembly throughout the 1930s. In addition, various attempts
were made to codify the law on MFN clauses at the time, thus illustrating the importance that was
accorded to the concept of unconditional MFN treatment. These attempts encompassed one project
under the auspices of the Economic Committee of the League of Nations in the 1930s, the work of
the Committee of Experts for the Progressive Codification of International Law and a codification by
the Institute of International Law. See Ustor, First Report on the Most-Favoured-Nation Clause,
supra note 38, paras. 65-106.

55. Overall, only nine out of 607 treaties in the inter-War period contained a conditional
clause. See SNYDER, supra note 45, at 41.

56. LUSENSKY, supra note 44, at I1; Ustor, First Report on the Most-Favoured-Nation
Clause, supra note 38, paras. 28-29.
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Thus, the mandate system established under the auspices of the League of
Nations for former colonies enshrined "equal opportunities for the trade and
commerce of other Members of the League" as one of its fundamental
principles. 57  Similarly, there were other international treaty regimes that
endorsed equality of opportunity as an ordering principle before and after World
War 1.58

The positive attitude towards multilateralism and free trade, however,
changed drastically after the world economic crisis broke out in 1929. As a
reaction, bilateral trade relations and discriminatory trade surged. 59 The United
Kingdom, for instance, abandoned its free trade policy in 1932; the United
States raised tariffs; Germany switched to a system of discriminatory trade
based on bilateral relations. International economic relations were no longer
based on multilateral ideas and equality of treatment, but instead characterized
by discriminatory trade and investment policies. 60 The surging bilateralism in
the years before World War II did not only yield to economic considerations, but
already foreshadowed the preparation of States for the upcoming war.6 1 This is
particularly true for Germany whose web of bilateralist economic arrangements
created dependencies that could easily be transformed into military alliances. 62

Discriminatory trade policies, in turn, required abandoning MFN clauses as the
basis for international economic relations.

After the end of World War II, however, multilateralism reemerged as an
instrument for ordering international relations, both politically as well as
economically. 63 Accordingly, MFN clauses reappeared and became the basis
for ordering international trade and investment relations. In view of the fatal

57. See League of Nations Covenant, art. 22, para. 5 (governing the so-called B mandates).
For other mandates, the so-called A mandates governed by Article 22(4) of the Covenant, the same
principle was endorsed in the respective mandates that required the relevant mandatory to accord
equal opportunities for trade and commerce to the other League of Nation Member States. See
Bileski, supra note 36, at 221-22.

58. See Schwarzenberger, Equality and Discrimination, supra note 18, at 174 -80.

59. Ustor, First Report on the Most-Favoured-Nation Clause, supra note 38, paras. 38-39; see
also POMFRET, supra note 13, at 29 -59.

60. See Louise Sommer, Die Voraussetzungen des staatsideologischen Kampfes gegen die
Meistbegiinstigungsklausel, 16 ZEITSCHRIFT FOR OFFENTLICHES RECHT [Z6R] 265, 268-70 (1936);
see also RUGGIE, supra note 9, at 3, 8-9 (1993). The change in Germany's foreign economic policy
can be aligned with the emerging economic ideology of the Nazi regime that defined itself
pronouncedly against the ideology of liberalism. See STEPHAN SCHILL, DER EINFLUSS DER
WETTBEWERBSIDEOLOGIE DES NATIONALSOZIALISMUS AUF DEN SCHUTZZWECK DES UWG 7-14
(2004).

61. See Gilbert Verbit, Preferences and the Public Law of International Trade, in
COLLOQUIUM 1968: INTERNATIONAL TRADE AGREEMENTS 27 (1969) (Hague Academy of
International Law); see also MICHAEL BARNHART, JAPAN PREPARES FOR TOTAL WAR, THE SEARCH
FOR ECONOMIC SECURITY 1919-1941 (1987).

62. See RUGGIE, supra note 9, at 3, 8-9 (citing ALBERT HIRSCHMANN, NATIONAL POWER AND
THE STRUCTURE OF FOREIGN TRADE [ 1945]).

63. Seeid. at3,24-31.
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consequences of World War II, MFN treatment was now held as a way to
prevent international conflicts and to further world peace by prohibiting bilateral
alliances and bloc-building in an economic context prone to spill over into
military conflicts. 64

C. Codification on MFN Clauses by the International Law Commission

Parallel to the newly emerging receptiveness towards multilateralism and
MFN treatment, there was also renewed interest in further studying and
codifying the use and interpretation of MFN clauses. For this purpose, the
International Law Commission (ILC) began work on the function and
interpretation of MFN clauses in 1967. In 1978, it submitted Draft Articles on
Most-Favored-Nation Clauses to the U.N. General Assembly and recommended
them as a basis for a multilateral convention. 65

The Draft Articles intended to "apply to most-favoured-nation clauses
contained in treaties between States" (Article One). 66 MFN clauses, in turn, are
defined as "treaty provision[s] whereby a State undertakes an obligation towards
another State to accord most-favoured-nation treatment in an agreed sphere of
relations" (Article Four), 67 that is, "treatment accorded by the granting State to
the beneficiary State, or to persons or things in a determined relationship with
that State, not less favorable than treatment extended by the granting State to a
third State or to persons or things in the same relationship with that third State"
(Article Five). 68

In line with the decision of the ICJ in Anglo-Iranian Oil Company,69 the
Draft Articles clarify that the legal basis for most-favored-nation treatment
"arises only from the most-favoured-nation clause . . . in force between the
granting State and the beneficiary" and that "[t]he most-favoured-nation
treatment to which the beneficiary State, for itself or for the benefit of persons or
things in determined relationship with it, is entitled under a clause . . . is
determined by the treatment extended by the granting State to a third State or
persons or things in the same relationship with that third State" (Article
Eight). 70  The right arises at the moment the more favorable treatment is

64. In fact, national protectionism and bilateral isolation of markets in the inter-War period
was viewed as a supporting factor, if not one of the reasons, for the economic depression in the
1930s and subsequently World War II. See Verbit, supra note 61, at 25-31; see also GERALD
CURZON, MULTILATERAL COMMERCIAL DIPLOMACY 20-33 (1965). Some States already regarded
economic discrimination to be among the factors having caused World War I. See Verbit, supra
note 61, at 19, 26.

65. See MFN Draft Articles, supra note 25, para. 73, at 16.
66. MFN Draft Articles, supra note 25, at 16.

67. Id. at 18.

68. Id. at 21.
69. See supra note 30 and accompanying text.
70. MFN Draft Articles, supra note 25, at 25.
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extended to the third State (Article Twenty). 7 1

Articles Nine and Ten set out the rules of interpretation for determining
whether certain treatment by the granting State falls under the scope of
application of the MFN clause. Article 9(1) clarifies that "the beneficiary State
acquires, for itself or for the benefit of persons or things in a determined
relationship with it, only those rights which fall within the limits of the subject
matter of the clause." 72 Article 10(1) reiterates that "only if the granting State
extends to the third State treatment within the limits of the subject matter of the
clause" does the beneficiary State acquire the more favorable treatment under
the MFN clause. 73

Both articles endorse the ejusdem generis rule, 74 according to which "the
most-favoured-nation clause can only attract matters belonging to the same
category of subject as that to which the clause itself relates." 75 For instance, an
MFN clause applying to more favorable treatment concerning tariff concessions
will not entitle the beneficiary State to more favorable treatment with respect to
the extradition of persons accused of crimes. 76 Determining the exact scope of
the subject matter of a clause, therefore, will require the interpretation of the
scope of the MFN clause contained in the basic treaty.

The crux of this rule is that the more favorable treatment accorded to the
third State concerns the subject matter of the MFN clause in the basic treaty. By
contrast, whether the relationship between the third State and the granting State
differs from the relationship between the granting and the beneficiary State is
irrelevant:

The granting State cannot evade its obligations, unless an express reservation so
provides, on the ground that the relations between itself and the third country are
friendlier than or 'not similar' to those existing between it and the beneficiary. It
is only the subject-matter of the clause that must belong to the same category, the
idem genus, and not the relation between the granting State and the third State on
the one hand and the relation between the granting State and the beneficiary State
on the other.

77

71. Id. at 52-53.

72. Id. at 27.

73. Id.

74. Commentary to Articles 9 and 10, in MFN Draft Articles, supra note 25, para. 1, at 27.

75. Ambatielos Claim (Greece v. U.K.), 12 R.I.A.A. 83, 107 (1963); Maffezini v. Spain,
Decision on Objections to Jurisdiction, Jan. 25, 2000, paras. 46-56, 5 ICSID Rep. 396 (W. Bank
2000). The origins of the principle lie in a common law doctrine of interpretation according to
which "general words when following (and sometimes when preceding) special words are limited to
the genus, if any, indicated by the special words." See LORD MCNAIR, THE LAW OF TREATIES 393
(1961).

76. See, e.g., MCNAIR, supra note 75, at 287.

77. Commentary to Articles 9 and 10, in MFN Draft Articles, supra note 25, para. 12, at 30.
Cf Appellate Body Report, EC-Regime for the Importation, Sale and Distribution of Bananas, T11
189-191, WT/DS27/AB/R (WTO) (Sept. 25, 1997) (emphasizing that it was not upon the Member
States of the WTO to create different classes of products by using different regimes for banana
imports depending on whether the bananas came from ACP countries or other foreign countries). In
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In particular, as Article Eleven clarifies, the fact that the third State made
certain concessions in order to be granted more favorable treatment is normally
irrelevant, unless the MFN clause in the basic treaty is expressly formulated as a
conditional clause.7 8 Article Eleven therefore establishes a presumption in
favor of the unconditional character of an MFN clause. Consequently, making
MFN treatment conditional upon granting either reciprocity or the same
concession as those made by the third State therefore has to be stipulated
expressly in the MFN clause in question. 79

Articles Fifteen to Eighteen contain clarifications of factors that are
irrelevant for the operation of MFN clauses. Thus, Article Fifteen reiterates that
the making of concessions or compensation by the third party is irrelevant for
the operation of an unconditional MFN clause. Article Sixteen, in turn, clarifies
that the third State and the granting State cannot exclude the extension of rights
under the basic treaty between the granting State and the beneficiary State. It
thus confirms the general rule under Article Thirty-Four of the Vienna
Convention on the Law of Treaties that international treaties do "not create
either obligations or rights for a third State without its consent." Article
Seventeen further stipulates that it is irrelevant whether the more favorable
treatment results from a bilateral or a multilateral agreement. Likewise, under
Article Eighteen, the granting State cannot avoid the multilateralizing effect of
an MFN clause if the more favorable treatment is extended as national treatment
to a third State. 80

After the ILC recommended the adoption of the Draft Articles as a
multilateral convention to the U.N. General Assembly, the latter only adopted a
decision on December 9, 1991 bringing the Draft Articles "to the attention of
Member States and of intergovernmental organizations for their consideration in
such cases and to such extent as they deem appropriate," 8 1 without, however,
following through and transforming them into a binding legal instrument.
Notwithstanding, the ILC Draft Articles retain their value as an interpretative aid
for MFN clauses, including those included in investment treaties. The Draft
Articles were understood by the ILC as applying to MFN clauses in general.
Thus, the Commission's study understood "the clause as a legal institution" that

the Appellate Body Report, the tertium comparationis for determining discrimination is therefore
established from the perspective of international law and through the relevant dispute settlement
mechanism, not by the State concerned. See id.

78. See MFN Draft Articles, supra note 18, at 33 ("If a most-favoured-nation clause is not
made subject to a condition of compensation, the beneficiary State acquires the right to most-
favoured-nation treatment without the obligation to accord any compensation to the granting
State.").

79. See id. at 33.
80. Apart from that, Draft Articles Twenty-One to Thirty contain ancillary or specific aspects

of MFN clauses, such as specific regimes for developing countries (Draft Articles Twenty-Three and
Twenty-Four), exceptions for frontier trade (Draft Article Twenty-Five) and provisions on the
relationship between the Draft Articles and other international agreements.

8 1. See Ustor, Most-Favoured-Nation Clause, supra note 17, at 473.
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extended beyond the sphere of international trade "to the operation of the clause
in as many spheres as possible." 82 Furthermore, the Draft Articles were always
considered to constitute guidelines for the interpretation of MFN clauses. Thus,
even if the Draft Articles had been formally adopted by States as an
international treaty, this treaty mainly would have established rules for the
interpretation of MFN clauses in order to contribute, in this context, to more
legal stability and predictability. 83

Finally, the main reasons why the Draft Articles have never been taken
further related to disagreements not about the general interpretative principles
the Draft Articles set out, but about two rather narrow issues. These
disagreements concerned, on the one hand, the relationship between MFN
clauses and customs unions, respectively regional trade agreements, 84 and, on
the other hand, the relationship between MFN clauses and general systems of
preferences for developing countries. 85 In view of the fact that both of these
trade-related issues today are being addressed within the WTO framework, the
ILC decided in 2007 to establish a Working Group in order to examine the
possibility of reconsidering the topic, in particular in view of the problems
concerning the interpretation of MFN clauses in investment treaties.

The Working Group, in turn, concluded that "the Commission could play a
useful role in providing clarification on the meaning and effect of the most-
favoured-nation clause in the field of investment agreements... building on the
past work of the Commission on the most-favoured-nation clause." 86  It

"therefore recommend[ed] that the topic of the most-favoured-nation clause be
included in the long-term programme of work of the Commission" 87 through

the establishment of a working group that would study, inter alia, State practice
and jurisprudence on MFN clauses since 1978 and "a full articulation of the
issues arising out of the inclusion of most-favoured-nation clauses in investment

82. See ILC Report of 3Oth Session, supra note 18, para. 61, at 14.

83. This was, for example, the express view of Luxemburg, which stated that "the sole
purpose of the provision of the draft is the establishment of rules of interpretation or presumptions,
intended to establish the meaning of the most-favoured-nation clause in default of stipulations to the
contrary." See Nikolai Ushakov, Report on the Most-Favoured-Nation Clause, [1978] 2 Y.B. Int'l
L. Comm'n (pt. 1) 30, para. 328, U.N. Doc. A/CN.4/SER.A 1978/Add.1 (Part 1). This view was
also shared by the ILC's Special Rapporteur himself. Id. paras. 330-31. It was also enshrined in the
final recommendation of the Commission's Draft Articles to the U.N. General Assembly. See ILC
Report of 3Oth Session, supra note 18, at 8, 14 ("The draft articles on most-favoured-nation clauses,
which contain particular rules applicable to certain types of treaty provisions, namely most-
favoured-nation clauses, should be interpreted in the light of the provisions of that Convention...
Nevertheless, the draft articles are intended to constitute an autonomous set of legal rules relating to
most-favoured-nation clauses.").

84. See INT'L LAW COMM'N [ILC], 59th session, Report of the Working Group: Most-
Favoured-Nation Clause, Annex, para. 14, U.N. DOC. A/CN.4/L.719 (July 20, 2007), available at
http://untreaty.un.org/ilc/documentation/english/a-cn4-l719.pdf.

85. Id. Annex para. 15.

86. Id. para. 4.

87. Id. para. 5.
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agreements." 88 The necessary continuity that the Working Group emphasized
with the earlier work of the ILC on MFN clauses, which had resulted in the
submission of the Draft Articles in 1978, thus reinforces the general value of the
Draft Articles as authoritatively informing the understanding and interpretation
of MFN clauses, including those in international investment treaties.

As a consequence, the Draft Articles generally remain valuable as an
indication of State practice and opinio juris on the general understanding and
interpretation of MFN clauses in international treaties. They enshrine what can
be considered as the ordinary meaning of an MFN clause in the sense of Article
Thirty-One of the Vienna Convention on the Law of Treaties. In sum, the Draft
Articles favor the understanding of MFN clauses as normally encompassing
unconditional MFN treatment, they set out their general function in directly
incorporating more favorable treatment into the basic treaty and they discard
several arguments, often invoked against the operation of an MFN clause, that
do not play a role in the clauses' operation and interpretation. Furthermore, as
the development of MFN clauses in State practice as well as the Draft Articles
show, they are generally understood broadly and endorse multilateralism as an
ordering paradigm for international relations. This thrust is also material for the
application and interpretation of MFN clauses in international investment
treaties.

III.

MULTILATERALIZING SUBSTANTIVE INVESTMENT PROTECTION

In accordance with their economic rationale to create a level playing field
for foreign investors from different home countries and to allow for equal
competition among them, MFN clauses, first and foremost, extend the scope of
more favorable substantive rights and protections that host States offer to
nationals of third countries. This encompasses not only provisions in domestic
laws and regulations or pure administrative practice, 89 but also more favorable
conditions offered in third-country investment treaties. For investors, MFN
clauses thus harmonize the legal framework governing their economic activity
and create uniform standards of investment protection in any given host State
that grounds its investment treaties on MFN treatment. For purposes of
illustrating the multilateralization of international investment law, however, the
conferral of more favorable conditions in third-country BITs plays the most
significant role.

88. Id. para. 6.
89. Cf Commentary to Article 8, in MFN Draft Articles, supra note 25, para. 1, at 25. MFN

treatment under investment treaties therefore applies to a broad array of more favorable treatment,
whether de jure and de facto. See also Faya Rodriguez, supra note 21, at 92. For the parallel
situation in international trade law, see Appellate Body Report, Canada-Certain Measures Affecting
the Automotive Industry, para. 78, WT/DS I39/AB/R, WT/DS142/AB/R (WTO) (May 31, 2000).
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A. Importing More Favorable Investor Rights

The use of MFN clauses to import more favorable conditions from third-
country BITs is largely uncontested. 90 In fact, several tribunals have held that
MFN clauses in the BITs governing the disputes at hand directly incorporated
into the basic treaty more favorable substantive investment protection from BITs
between the host State and third countries. They therefore accepted that
investors covered under the basic treaty could directly rely on the more
favorable treatment granted to other foreign investors under their respective
BITs.

In the first known investment treaty arbitration, Asian Agricultural
Products v. Republic of Sri Lanka, the Tribunal accepted the principle that an
investor covered by the basic treaty could rely on more favorable substantive
conditions granted under another BIT of the host State. 9 1 In that case, however,
the investor did not prevail on the more favorable conditions because the
investor could not show that the Swiss-Sri Lankan BIT provided for a stricter
liability standard of the host State than the British-Sri Lankan BIT.92

The incorporation of substantive rights from third-country BITs through an
MFN clause was also accepted in Pope & Talbot v. Canada. When discussing
the scope of Article 1105(1) NAFTA, the Tribunal faced two possibilities in
interpreting the fair and equitable treatment standard. The first and more
restrictive position, invoked by the respondent host State, asserted that the
standard was equivalent to the customary international law minimum standard as
expressed in the 1920s Neer case. 93 The second position supported a free-
standing and arguably broader interpretation of fair and equitable treatment as
an independent treaty standard. 94

The Tribunal concluded that the MFN clause in Article 1103 NAFTA
would entitle investors to the broader interpretation of fair and equitable
treatment, as this was the standard adopted in the Respondent's BITs with third

90. See Berschader v. Russia, SCC Case No. 080/2004, Award, Apr. 21, 2006, para. 179 (SCC
2006) ("It is universally agreed that the very essence of an MFN provision in a BIT is to afford to
investors all material protection provided by subsequent treaties.").

91. Asian Agric. Prods. v. Sri Lanka, Final Award, June 27, 1990, para. 54, 4 ICSID Rep. 250
(W. Bank, 1990).

92. Id.
93. See Pope & Talbot Inc. v. Canada, Award on the Merits of Phase 2, Apr. 10, 2001, paras.

108-09, 7 ICSID Rep. 102 (UNCITRAL 2001); Award in Respect of Damages, May 31, 2002, para.
57, 7 ICSID Rep. 148 (UNCITRAL 2002). The international minimum standard protected
foreigners against treatment that, according to the formula adopted in the famous Neer case,
amounted "to an outrage, to bad faith, to willful [sic] neglect of duty, or to an insufficiency of
governmental action so far short of international standards that every reasonable and impartial man
would readily recognize its insufficiency." See Neer (United States) v. Mexico, 4 R.I.A.A. 61, 62
(1926). On the international minimum standard, see generally Edwin Borchard, The "Minimum
Standard" of Treatment ofAliens, 38 MICH. L. REv. 445, 446 (1940).

94. Pope & Talbot, Award on the Merits of Phase 2, paras. 110-11.
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countries. 95 Although NAFTA's Free Trade Commission (FTC) had interpreted
Article 1105 as an expression of the international minimum standard, 96 the
Tribunal in Pope & Talbot reaffirmed its position that NAFTA's MFN clause
could import a more favorable fair and equitable treatment standard from other
Canadian BITs.97 However, the decision turned on other grounds because the
Tribunal held that the Respondent State's conduct violated even the more
restrictive interpretation of fair and equitable treatment. 98

Furthermore, in MTD v. Chile the Tribunal allowed the investor to
incorporate by means of the MFN clause in the Chilean-Malaysian BIT more
favorable rights contained in the Chilean-Croatian and the Chilean-Danish
BITs.99 The more favorable rights concerned the obligation under the third-
country BITs to grant necessary permits once an investment has been approved
under the host State's foreign investment legislation. Finally, in Rumeli
Telekom v. Kazakhstan, the Tribunal inter alia held the host State liable for a
violation of fair and equitable treatment that was incorporated into the Turkish-
Kazakh BIT based on an MFN clause in that treaty from third-party treaties, in
particular the U.K.-Kazakh BIT.1 00

The cases above highlight the role of MFN clauses in harmonizing and in
raising the standards of investment protection. Importing more favorable
substantive conditions granted in third-country BITs comports with the
economic rationale of MFN clauses, as equal investment conditions and
standards of treatment for investors of different nationalities are essential to
equal competition and to an efficient allocation of resources. Furthermore, the
incorporation of more favorable substantive rights based on MFN clauses shows

95. Id. para. 117 (observing that "NAFTA investors and investments that would be denied
access to the fairness elements untrammeled by the 'egregious' conduct threshold that Canada would
graft onto Article 1105 would simply turn to Articles 1102 and 1103 for relief'). Notably, the
Tribunal used the argument that third-party BITs contained more favorable expressions of fair and
equitable treatment directly in order to interpret Article 1105(1) NAFTA. Cf Stephen Vasciannie,
The Fair and Equitable Treatment Standard in International Investment Law and Practice, 70 BRIT.
Y.B. INT'L L. 99, 149 (1999) (observing that "one effect of the growing network of bilateral
investment treaties incorporating the most-favourable-nation standard has been to generalize the
applicability of the fair and equitable standard among States").

96. NAFTA FREE TRADE COMMISSION, NOTES OF INTERPRETATION OF CERTAIN CHAPTER 11

PROVISIONS (July 31, 2001), available at http://www.international.gc.ca/trade-agreements-accords-
commerciaux/disp-diff/NAFTA-lnterpr.aspx?lang-en.

97. See Pope & Talbot v. Canada, Award in Respect of Damages, para. 12 ("The Tribunal's
view is well known -the Commission's interpretation would, because of Article 1103 ... produce
the absurd result of relief denied under Article 1105 but restored under Article 1103.").

98. Id. para. 66.
99. MTD Equity Sdn. Bhd. v. Chile, Award, May 25, 2004, paras. 100-04., 197-206, 12 ICSID

Rep. 6 (W. Bank 2004). See also MTD, Decision on Annulment, Mar. 21, 2007, para. 64, 13 ICSID
Rep. 500 (W. Bank 2007).

100. Rumeli Telekom A.S. v. Kazakhstan, ICSID Case No. ARB/05/16, Award, July 29, 2008,
paras. 572, 575 (observing that Kazakhstan had conceded that the MFN clause in question applied to
incorporate more favorable substantive investor rights granted under the host State's third-country
BITs).
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that the clauses are a tool for the multilateralization and harmonization of
substantive standards of investment protection. The clauses not only extend and
multilateralize more favorable conditions from third-country BITs, but also deter
future efforts to contain inter-State investment relations on a bilateral basis. As
the episode surrounding the FTC's interpretation of fair and equitable treatment
under Article 1105 NAFTA and the reaction of the Tribunal in Pope & Talbot
illustrate, MFN clauses elevate the level of protection in any given host State to
the maximum level granted in any one of that State's investment treaties. MFN
clauses therefore harmonize investment protection at the most elevated level
available.

B. Limits to the Operation of MFN Clauses

While acknowledging that MFN clauses enable investors to invoke more
favorable conditions offered under third-country BITs, several arbitral awards
have also dealt with the limits of MFN clauses. Limitations on the operation of
MFN clauses either flow from explicit restrictions of the clause itself or are
implied from limitations in the application of the basic treaty containing the
clause.

1. Explicit Restrictions of the Scope of Application of MFN Clauses

Explicit exceptions to MFN clauses are generally an effective means of
shielding bilateral bargains against the clauses' multilateralizing effect. In the
NAFTA case ADF v. United States, for example, the investor took up the
position of the Tribunal in Pope & Talbot and invoked the more favorable
provisions on fair and equitable treatment in the U.S.-Albanian and the
U.S.-Estonian BITs. This would have allowed the investor to circumvent the
more restrictive interpretation of Article 1105(1) NAFTA pursuant to the FTC
Note of Interpretation. 101 The Tribunal, however, rejected the Claimant's
argument because the dispute related to a procurement decision, a subject matter
explicitly excluded from the scope of operation of the MFN clause in Article
1103 NAFTA. 102

Furthermore, MFN clauses cannot override clauses included in the basic
treaty which absolve a party of the obligations under the treaty as a whole. For
example, Article Eleven of the U.S.-Argentine BIT provides that the "Treaty

101. Cf ADF Group, Inc. v. United States, Final Award, Jan. 9, 2003, paras. 76-87, 104-07, 6
ICSID Rep. 470 (W. Bank 2003).

102. Id. para. 196 (applying Article 1108(7)(a) NAFTA pursuant to which Article 1103
NAFTA does not apply to procurement by a Party or a state enterprise). Notwithstanding, the
decision is noteworthy because the Tribunal confirmed, in line with Pope & Talbot, supra notes
93-98 and accompanying text, the general possibility of circumventing the restrictive interpretation
the FTC Note has given to Article 1105(1) NAFTA based on NAFTA's MFN clause, provided that
the investor is able to show that other host State BITs are actually more favorable. See ADF, Final
Award, Jan. 9, 2003, para. 196.
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shall not preclude the application by either Party of measures necessary for the
maintenance of public order, the fulfillment of its obligations with respect to the
maintenance or restoration of international peace or security, or the protection of
its own essential security interests."' 10 3 These clauses not only restrict the scope
of application of specific substantive provisions, but directly limit, within their
scope of application, the application of the entire BIT, including the treaty's
MFN clause. Such exceptions therefore cannot be bypassed despite more
favorable treatment accorded to investor's from third-party States.

In CMS Gas Transmission v. Argentina, the Claimant argued that the MFN
clause in the U.S.-Argentine BIT would override the emergency clause
mentioned above, because other Argentine BITs did not contain comparable
clauses. While the Tribunal rightly rejected the Claimant's argument, it chose a
problematic justification. It concluded that the emergency clause could be
bypassed only if the third-country BIT contained a more favorable emergency
clause. 104 This justification, which draws on the ejusdem generis rule, however,
is mistaken in its premise that an MFN clause could only attract more favorable
clauses that have the same subject matter as the clause in the basic treaty that is
supposed to be overridden.

Instead, the ejusdem generis rule limits the operation of MFN clauses to
importing more favorable treatment relating to the same subject matter as the
clause itself, that is, in the case at hand, the equal treatment of foreign investors
with different nationalities. The ejusdem generis rule, by contrast, does not
require that the more favorable clause concerns the same subject matter as the
treaty provision in the basic treaty that is supposed to be overridden. 105 The
Tribunal in CMS therefore misrepresented the ejusdem generis rule. Although it
ultimately reached the correct result, the Tribunal should have relied, in
justifying its result, on the limitation of the MFN clause through the treaty's
emergency clause. Consequently, exceptions to the scope of application of a
BIT as a whole cannot be overridden by the operation of an MFN clause in the
same treaty.

103. See Treaty concerning the Reciprocal Encouragement and Protection of Investment art. 11,
U.S.-Arg. Nov. 14, 1991, S. TREATY Doc. No. 103-2 (1993).

104. In the Tribunal's view, this rule of interpretation would only incorporate more favorable
treatment of other investors by a more favorable emergency clause. See CMS Gas Transm. Co. v.
Argentina, ICSID Case No. ARB/01/8, Award, May 12, 2005, para. 377 (W. Bank 2005).

105. See also Commentary to Articles 9 and 10, in MFN Draft Articles, supra note 25, para. 12,
at 30 (stating that it is incorrect "to say that the treaty or agreement including the clause must be of
the same category (ejusdem generis) as that of the benefits that are claimed under the clause"). See
also MTD Equity Sdn. Bhd. v. Chile, Decision on Annulment, Mar. 21, 2007, para. 64, 13 ICSID
Rep. 500 (W. Bank 2007).
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2. Restrictions to MFN Clauses Based on the Scope of Application of the
Basic Treaty

While the ejusdem generis rule limits the operation of MFN clauses to
incorporating more favorable treatment concerning the subject matter of the
clause itself, the scope of application of MFN clauses is regularly also restricted
indirectly by the scope of application of the basic treaty itself. Thus, a treaty's
scope of application, as regards its subject matter (ratione materiae), its
temporal dimension (ratione temporis) and its personal applicability (ratione
personae), can delimit the scope of application of an MFN clause contained in
that treaty. As a result, MFN clauses in BITs will usually not operate as
procuring more favorable treatment, for example, relating to diplomatic
immunities. Being outside of the subject matter applicability of the basic treaty,
these or similarly unrelated subject matters will usually also be outside the
subject matter of the treaty's MFN clause and thus complement the ejusdem
generis rule. 106 The scope of application of the basic treaty therefore will limit
the scope of application of its MFN clause, unless the clause is exceptionally
broad and explicitly goes beyond the treaty's subject matter. In other words, an
MFN clause, in principle, cannot extend the scope of application of the basic
treaty. Likewise, an investor will not be able to extend the meaning of
"investor" or "investment" by means of the basic treaty's MFN clause, even if
third-country BITs provide for a broader scope of protection ratione personae or
ratione materiae. 

107

The same reasoning also holds true with respect to the basic treaty's
temporal applicability. In Tecmed v. Mexico, the Tribunal declined to extend the
temporal applicability of the Spanish-Mexican BIT based on the treaty's MFN
clause. Thus, the Claimant could not rely on more favorable provisions in one
of Mexico's third-country BITs that arguably protected against governmental
acts before that BIT came into force. In the Tribunal's view, the MFN clause
could not lead to an extension of the treaty's application over time, since this

106. Cf Maffezini v. Spain, Decision on Objections to Jurisdiction, Jan. 25, 2000, para 56, 5
ICSID Rep. 396 (W. Bank 2000) (clarifying with respect to the ejusdem generis principle) ("[T]he
third-party treaty has to relate to the same subject matter as the basic treaty, be it the protection of
foreign investments or the promotion of trade, since the dispute settlement provisions will operate in
the context of these matters; otherwise there would be a contravention of that principle."). See also
id. para. 45 ("[T]he subject matter to which the clause applies is indeed established by the basic
treaty, it follows that if these matters are more favorably treated in a third-party treaty then, by
operation of the clause, that treatment is extended to the beneficiary under the basic treaty. If the
third-party treaty refers to a matter not dealt with in the basic treaty, that matter is res inter alios acta
in respect of the beneficiary of the clause.").

107. See Socirt6 Genrrale v. Dominican Republic, LCIA Case No. U.N. 7927, Award on
Preliminary Objections to Jurisdiction, paras. 40-41 (UNCITRAL, Sept. 19, 2008). Cf Yaung Chi
Oo Trading v. Myanmar, Final Award, Mar. 31, 2003, para. 83, 8 ICSID Rep. 463 (ASEAN 2003)
(where the non-application of MFN treatment to extending the subject matter application of the basic
treaty, i.e., with respect to the definition of the covered investment, should have been the ratio
decidendi). See also infra note 230.
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would "go to the core matter that must be deemed to be specifically negotiated
between the Contracting Parties." 108

While the Tribunal decided correctly in view of the basic treaty serving as a
framework delimiting the operation of the MFN clause in question, the reference
to a "specifically negotiated" bargain between the State parties is problematic.
If this is meant to imply that any specifically negotiated provision in a BIT could
not be overridden by more favorable clauses in third-party treaties, the
Tribunal's reasoning cannot be supported. This would defeat the object of MFN
clauses to establish a level playing field for the economic activities of investors
from different home States and would run counter to their basic role of
multilateralizing bilateral investment relations.

In addition, such a result would be difficult to justify under accepted rules
of treaty interpretation. 10 9 The effect of MFN clauses does not depend on
whether the more favorable treatment would override a specifically negotiated
provision or any other provision of the basic treaty. The sole relevant factor is
whether MFN treatment applies or whether it is subject to an explicit or implicit
exception. Furthermore, distinguishing between specifically negotiated
provisions and other provisions would introduce different classes of provisions
within the same treaty. Yet, every provision in a BIT emanates from the treaty-
making power and consensus of the contracting States Parties and has an equally
binding force. Treaty provisions do not possess different degrees of validity
depending on how difficult it was for the parties to agree on them. 1 10

Unless the basic treaty specifies that a certain provision cannot be bypassed
by means of an MFN clause, it will be difficult for a tribunal to ascertain
whether a certain provision was intended to be immune from circumvention by
MFN treatment. Therefore, the relationship between the MFN clause and any
other clause in the treaty will have to be resolved based on accepted principles
of treaty interpretation. Such interpretative resolution could allow for implied
exceptions to the general MFN clause. There is, however, no room for creating
a specific class of "specifically negotiated" provisions of the basic treaty that is

108. Trcnicas Medioambientales Teemed, S.A. v. Mexico, Award, May 29, 2003, para. 69, 10
ICSID Rep. 134 (W. Bank 2003).

109. See Yannick Radi, The Application of the Most-Favoured-Nation Clause to the Dispute
Settlement Provisions of Bilateral Investment Treaties, 18 EUR. J. INT'L L. 757, 773 (2007)
(considering that "this criterion appears to provide little guidance on the determination of the
provisions of the basic BIT that cannot be replaced"); see also Chukwumerije, supra note 23, at
624.

110. See Siemens A.G. v. Argentina, Decision on Jurisdiction, Aug. 3, 2004, para. 106, 12
ICSID Rep. 174 (W. Bank 2004) ("The acceptance of a clause from a model text does not invest this
clause with either more or less legal force than other clauses which may had been more difficult to
negotiate. The end result of the negotiations is an agreed text and the legal significance of each
clause is not affected by how arduous was the negotiating path to arrive there... The Tribunal finds
that when the intention of the parties has been clearly expressed, it is not in its power to second-
guess their intentions by attributing special meaning to phrases based on whether they were or were
not part of a model draft.").
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per se immune from circumvention by more favorable treatment in third-party
BITs, unless these provisions can be read as constituting an exception to MFN
treatment.

C. Circumventing Restrictions of MFN Treatment

While exceptions to MFN clauses prima facie appear to curtail the clauses'
multilateralizing effect, the exceptions will have to figure consistently in the
host State's BITs to have full effect. Otherwise, MFN clauses might allow
investors to circumvent such exceptions and rely on more favorable treatment in
third-country BITs, even though the basic treaty contains an explicit exception
for MFN treatment in this respect. Hypothetically, such a situation can arise
under the circumstances depicted in Diagram 2:

A MFN with CU-exception B
granting State beneficiary State

00

third 0tt beefciryStt

-C Cso Uion).

Hoeer tteBwilb al t noroatCh benefits extended to MEN despit
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notbextendcopStateo Br ifbedrvain i the MIFN clause in thebai treatybewnAadB
cotainA and excethoering the more favorable treatment exateed to c.
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is extended to D based on the MFN clause in the treaty between A and D.
A practical example of such a constellation relates to benefits granted in

relation to investments in Germany to investors from other EU Member States
based on the EC Treaty. In general, the multilateralization of such benefits
under Germany's investment treaties to investors from third-party countries is
excluded by explicit customs union exceptions to the MFN clauses contained in
Germany's BITs. I 11 Based on these exceptions, foreign investors from non-EU
Member States thus generally cannot rely on benefits arising under the EC
Treaty. However, some of these benefits are in fact extended to U.S. investors
based on the MFN clause in the Treaty of Friendship, Commerce and
Navigation ("FCN") between Germany and the United States. 112 Thus in a
number of decisions, Germany's highest court in civil matters, the
Bundesgerichtshof, has accepted that U.S. corporations headquartered in
Germany were to be recognized as corporations governed by U.S. law, with
respect to their intemal organization and liability limitation, even though
German law traditionally did not recognize limitations of liability of foreign
corporate entities with their corporate seat in Germany. 1 13 Yet, in the disputes

11. See, e.g., Treaty concerning Encouragement and Reciprocal Protection of Investments art.
3, para. 3, Thail.-F.R.G., June 24, 2002, 2286 U.N.T.S. 159. These exceptions are common not only
in BITs of Member States of the European Union, but also in BITs of the United States and various
other countries. See, e.g., Treaty for the Encouragement and Reciprocal Protection of Investment
art. 2, para. 10, U.S.-Est. Apr. 19, 1994, 1987 U.N.T.S. 131. Several commentators consider that
exceptions from MFN treatment for customs unions are an exception that has risen to the status of
customary international law and does therefore not have to be mentioned explicitly. See JOSEF
GRUNTZEL, DAS SYSTEM DER HANDELSPOLITIK 480 (3d ed. 1928); RICHARD RIEDL, AUSNAHMEN
VON DER MEISTBEGCJNSTIGUNG 7-8 (1931.; KARL STRUPP, WORTERBUCH DES VOLKERRECHTS 501
(Hans-Jurgen Schlochauer ed., 2d ed. 1961); Kramer, supra note 15, at 477; Daniel Vignes, La
Clause de la Nation la Plus Favorise et sa Pratique, 130 RECUEIL DES COURS 207, 264-85
(1970 - 11). But see infra note 117.

112. See Treaty of Friendship, Commerce and Navigation art. 7, para. 4, U.S.-F.R.G., Oct. 29,
1954, T.I.A.S. No. 3062 [hereinafter FCN]. On the debate whether benefits stemming from
membership in the EU and EC can be extended by means of the MFN clause in the U.S.-German
FCN, although the FCN does not contain an explicit exception in this respect, see Florian
Drinhausen & Astrid Keinath, Die grenziiberschreitende Verschmelzung inlandischer Gesellschaften
nach Erlass der Richtlinie zur grenzuberschreitenden Verschmelzung von Kapitalgesellschaften in
Europa, 52 RPW 81, 87 (2006); Roger Kiem, Die Regelung der grenziiberschreitenden
Verschmelzung im deutschen Umwandlungsgesetz, 60 ZEITSCHRIFT FOR WIRTSCHAFTs- LIND
BANKRECHT [WM] 1091 (2006) (both supporting an extension of such benefits). Differently, Ralf
Frenzel & Georg Axer, EG-Mitgliedstaat durch die Hintertir?, 53 RIW 47, 52-54 (2007) (each with
further references). See also Jens C. Dammann, Amerikanische Gesellschaften mit Sitz in
Deutschland, 68 RABELS ZEITSCHRIFT F(JR AUSLANDISCHES UND WNTERNATIONALES PRIVATRECHT
[RabelsZ] 607, 629-31 (2004); Sebastian Lach & Stephan Schill, Anmerkung, 2005 MITrEILUNGEN
DER BAYERISCHEN NOTARVEREINS [MittBayNot] 243, 244-45 (2005); Peter Sester & Jos6 Luis
Cirdenas, The Extra-Communitarian Effects of Centros, Uberseering and Inspire Art with Regard to
Fourth Generation Association Agreements, 2 EUR. Co. FIN. L. REV. 398 (2005) (making a similar
argument with respect to companies from Chile).

113. See Bundesgerichtshof [BGH] [Federal Court of Justice] July 5, 2004, 153 Entscheidungen
des Bundesgerichtshofes in Zivilsachen [BGHZ] 353; BGH Oct. 13, 2004, 42 Deutsches Steuerrecht
[DStR] 2113). For a discussion of these decisions, see generally Dammann, supra note 112; Lach &
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at hand, the Bundesgerichtshof accepted the recognition of U.S. corporations,
inter alia based on MFN treatment granted under the U.S.-German FCN in
connection with the benefit of recognition granted to corporate entities from
other EU Member States pursuant to Articles Forty-Three and Forty-Eight of the
EC Treaty.

These provisions, as interpreted by the European Court of Justice ("ECJ"),
require Germany to accept that companies incorporated under the laws of
another EU Member State are able to transfer their principal place of business to
Germany without having to conform to German company law which often
imposes, for example, a higher minimum capital for limited liability companies
and may prescribe different rules for director liability. Instead, Articles Forty-
Three and Forty-Eight of the EC Treaty require Germany to recognize the
intemal organization and director liability under the law of the corporate entity's
place of incorporation, provided that place of incorporation was within the
EU. 114 In effect, Germany therefore had to refrain from applying German
company law to companies from other EU Member States. 115

Based on the MFN clause in the U.S.-German FCN, these benefits also
have to be extended to companies incorporated in the United States based on the
FCN's MFN clause, because this treaty, unlike most BITs, does not contain an
explicit customs union exception. Although several commentators support that
MFN clauses contain an implicit customs union exception as a matter of
customary international law, 116 the ILC, during its deliberations on the Draft
Articles on MFN clauses, was less adamant in this respect. 117 In addition, there

Schill, supra note 112.

114. Case C-167/01, Inspire Art, 2003 E.C.R 1-10155; Case C-208/00, Oberseering, C-208/00,
2002 E.C.R 1-9919; Case C-212/97, Centros, 1999 E.C.R 1-1459.

115. For the competing theories on the law applicable to the company statute under German
conflict of laws rules, see Peter Kindler, Internationales Handels- und Gesellschaftsrecht, in 11
MUNCHENER KOMMENTAR ZUM BORGERLICHEN GESETZBUCH, paras. 331-405 (Kurt Rebmann,
Franz Jirgen Sdcker & Roland Rixecker eds., 4th ed. 2006).

116. See supra note 111.
117. See Report of the International Law Commission on the Work of Its Twenty-Eights Session

3 May-23 July, [1976] 2 Y.B. Int'l L. Comm'n (pt. 2) 1, Commentary to Article 15, para. 27, at 45,
U.N. Doc. No. A/31/10 ("Most of the members [of the ILC] ... admitted that there is no rule of
customary international rule which would relieve States upon their entering into a customs union or
other association from their obligations under a most-favoured-nation clause."). See also L. Gordon
Jahnke, The European Economic Community and the Most-Favoured-Nation Clause, 1 CAN. Y.B.
INT'L L. 252, 253-71 (1963); Schwarzenberger, British MFN Standard, supra note 38, at 109 n.5;
Endre Ustor, Most-Favored-Nation Clauses in Treaties of Commerce, in 3 QUESTIONS OF
INTERNATIONAL LAW 225 (Hanna Bokor-Szeg6 ed., 1986); Endre Ustor, Die Zollunionsausnahme,
in VOLKERRECHT UIND RECHTSPHILOSOPHIE 371, 374-78 (Peter Fischer, Heribert Franz Kock &
Alfred Verdross eds., 1980); Endre Ustor, The MFN Customs Union Exception, 15 J. WORLD TRADE
L. 377 (1981). Although the International Law Commission stated in the final report that the
situation was "inconclusive," it found that "the silence of the draft articles could not be interpreted as
an implicit recognition of the existence or non-existence of such a rule, but should rather be
interpreted to mean that the ultimate decision was one to be taken by the States to which that draft
was submitted, at the final stage of the codification of the topic." ILC Report of 3Oth Session, supra
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is evidence from the negotiating history of the U.S.-German FCN suggesting
that the Contracting Parties did not envisage that the treaty's MFN provision
should be subject to a customs union exception.1 18 Under the MFN clause in
the U.S.-German FCN, U.S. investors in Germany, therefore, have to be
accorded treatment as favorable as investors from EU Member States.

While investors from other States that have entered into a BIT with
Germany cannot directly rely on the more favorable treatment accorded to EU
investors because of explicit customs union exceptions in the respective BITs,
such investors could avail themselves of their right to MFN treatment in
connection with the more favorable conditions granted to U.S. investors in
Germany. Compared to U.S. investors, the MFN exception for benefits arising
under a customs union cannot apply since the more favorable conditions for U.S.
investors are only indirectly related to the benefits stemming from EU
membership. In particular, the argument that an exception from MFN treatment
would also exclude such an indirect multilateralization is not convincing since
the rationale of the customs union exception is to exclude the multilateralization
of customs union benefits in order to allow for closer economic integration. If
such benefits are, however, extended to parties outside the economic union in
question, there is no reason why a customs union exceptions to MFN treatment
should be operative. After all, this would not meet the exception's purpose to
shield closer economic integration against multilateralization. Instead, to the
extent competitive advantages are granted to third-country investors, these
advantages should equally be multilateralized in view of the economic rationale
of MFN clauses.

As this example shows, MFN clauses are a powerful instrument of
multilateralism even in the presence of exceptions to their scope of application.
An incorporation of more favorable conditions by double derivation enables
investors to circumvent exceptions to MFN treatment contained in the basic
treaty. Conversely, isolating quid pro quo bargains from multilateralization will
only be effective if all relevant treaties contain consistent exceptions to MFN
treatment.

IV.
MULTILATERALIZING PROCEDURAL INVESTMENT PROTECTION

Unlike the multilateralization of substantive investment protection, the
application of MFN clauses to dispute settlement provisions has generated a
vibrant debate in academic scholarship and produced seemingly divergent
decisions in investment jurisprudence. 119 The general tenor of the arbitral

note 18, para. 58, at 13-14.
118. Cf Dammann, supra note 112, at 629-31.
119. For this jurisprudence, see infra notes 127-220 and accompanying text. See generally Pia

Acconci, Most Favoured Nation Treatment, in OXFORD HANDBOOK OF INTERNATIONAL
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jurisprudence is that MFN clauses allow for the incorporation of more favorable
treatment concerning the admissibility of an investor-State claim, but do not
allow investors to establish or to expand the jurisdictional basis for investor-
State arbitration based on the host State's broader consent to arbitration in third-
country BITs. 120 In addition, recent BIT practice, specifically that of the United
States, has reacted partly with disapproval to the application of MFN clauses to
dispute settlement. 12 1 The following section examines the multilateralizing
effect arbitral jurisprudence has accorded to MIFN clauses as regards
admissibility-related access restrictions to investor-State arbitration, and
contrasts it with the resistance arbitral jurisprudence has displayed toward the
application of MFN clauses as a basis of jurisdiction.

INVESTMENT LAW 361, 387-401 (Peter Muchlinski, Federico Ortino & Christoph Schreuer eds.,
2008); Walid Ben Hamida, MFN Clauses. and Procedural Rights, in INVESTMENT TREATY
ARBITRATION AND INTERNATIONAL LAW 231 (Todd Weiler ed., 2008) [hereinafter Ben Hamida,
Procedural Rights]; Walid Ben Hamida, Clause de la Nation la Plus Favorisie et Mdcanismes de
Rfglement des Diffrrends: Que Dit l'Histoire?, 134 J. DROIT INT'L [JDI] 1127 (2007) [hereinafter
Ben Hamida, Clause]; Chukwumerije, supra note 23, at 597 (2007); Rudolf Dolzer,
Meistbegiinstigungsklauseln, in INTERNATIONALE GEMEINSCHAFT UND MENSCHENRECEHTE 47
(Jirgen Br6hmer et al. eds., 2005); Rudolf Dolzer & Terry Myers, After Teemed: Most-Favoured-
Nation Clauses in International Investment Protection Agreements, 19 ICSID REv.-FOR. INV. L. J.
49 (2004); Holger Essig, Balancing Investors' Interests and State Sovereignty, 4 TRANSNAT'L DisP.
MGMT. 14-28 (2007); Faya Rodriguez, supra note 21, at 89; Stephen Fietta, Most Favoured Nation
Treatment and Dispute Resolution Under Bilateral Investment Treaties: A Turning Point?, 8 INT'L
ARB. L. REV. 131 (2005); Dana Freyer & David Herlihy, Most-Favored-Nation Treatment and
Dispute Settlement in Investment Arbitration, 20 ICSID REv.-FOR. INV. L. J. 58 (2005); Emannuel
Gaillard, Establishing Jurisdiction Through a Most-Favored-Nation Clause, 233 N.Y. L. J. 2 (June
2, 2005); Lochnie Hsu, MFN and Dispute Settlement - When the Twain Meet, 7 J. WORLD INV. &
TRADE 25 (2006); Jirgen Kurtz, The Delicate Extension of Most-Favoured-Nation Treatment to
Foreign Investors, in INTERNATIONAL INVESTMENT LAW AND ARBITRATION 523 (Todd Weiler ed.,
2005); Kurtz, supra note 24, at 861; Chris Newmark & Edward Poulton, Siemens -v- Argentina:
Most Favoured Nation Clause (Re)visited, 3 SCHIEDSVZ 30 (2005); Ruth Teitelbaum, Who's Afraid
of Maffezini?, 22 J. INT'L ARB. 225 (2005); Radi, supra note 109, at 757; Mara Valenti, The Most
Favoured Nation Clause in BITs as a Basis for Jurisdiction in Foreign Investor-Host State
Arbitration, 24 ARB. INT'L 447 (2008); Scott Vesel, Clearing a Path Through a Tangled
Jurisprudence, 32 YALE J. INT'L L. 125 (2007); Jarrod Wong, The Application of Most-Favored-
Nation Clauses to Dispute Resolution Provisions in Bilateral Investment Treaties, 3 ASIAN J. WTO
INT'L HEALTH L. POL'Y 171 (2008); Martins Paparinskis, MFN Clauses in Investment Arbitration
between Maffezini and Plama: The Third Way?, ICSID REv.-FOR. INV. L. J. (forthcoming 2009).

120. See Chukwumerije, supra note 23, at 626-46; Freyer & Herlihy, supra note 119, at 82-83.

121. See Houde & Pagani, supra note 20, at 4-5, 18-19 n.8. Recent U.S. and Canadian BIT
practice concerning MFN treatment in BITs and Free Trade Agreements (FTAs) now includes
attempts to deliberately limit MFN treatment to substantive investment protection. Thus, the United
States introduced a clause in some recent negotiations that specifically intended to exclude the
application of MFN clauses to investor-State dispute settlement. See Draft of the Central America-
United States Free Trade Agreement art. 10.4, para. 2 n.1, Jan. 28, 2004, available at
http://www.sice.oas.org/TPD/USACAFTA/Jan28draft/ChaplOe.pdf [hereinafter Draft CAFTA]
(stating that the parties agree that the MFN clause they include in their treaty "does not encompass
international dispute resolution mechanisms such as those contained in Section C of this Chapter,
and therefore could not reasonably lead to a conclusion similar to that of the Maffezini case").
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A. Circumventing Admissibility-Related Access Restrictions to Investor-State
Dispute Settlement

Access to investor-State arbitration under international investment
agreements often requires the fulfillment of certain preconditions. Most BITs,
for example, require negotiations between investor and host State prior to
submitting the dispute to arbitration. 122 Other treaties require the expiration of
waiting periods prior to arbitration, sometimes as long as eighteen months, 123 or
the exhaustion of local remedies. 124 While these restrictions may serve to
facilitate the amicable settlement of disputes and to allow the host State's
judicial system to redress wrongful conduct, 125 local remedies and waiting
periods can also impede the enforcement of rights granted under a BIT and
delay efficient dispute settlement. In particular, local remedies may be ill-suited
to further the enforcement of obligations under investment treaties, either
because the treaties are not directly applicable in the host State's domestic legal
order or because the domestic court system lacks the necessary independence to
effectively enforce these obligations against its own government. Thus, to the
extent that the different BITs of one host State contain different "filters" for
access to investment treaty arbitration, the question arises whether an investor
can rely on more favorable provisions in third-country BITs based on an MFN
clause in the basic treaty, just as it is able to benefit from the more favorable
substantive treatment granted under the host State's third-party BITs.

In this context, investment tribunals have been faced mostly with the
question of whether MFN clauses allow an investor to rely on shorter waiting
periods contained in third-country BITs or to do away with the requirement to
pursue local remedies for a limited time before initiating investor-State
arbitration. To date, arbitral jurisprudence has rather consistently accepted that
investors may circumvent such admissibility-related requirements by relying on
more favorable access provisions regarding investor-State dispute settlement
under the host State's third-country BITs. 126 In this respect, MFN clauses have

122. See, e.g., Agreement for the Encouragement and Reciprocal Protection of Investments art.
101, para. 1, June 25, 1992, P.R.C.-Greece.

123. See, e.g., Treaty Concerning the Encourage and Reciprocal Protection of Investments art.
10, para. 3, Apr. 9, 1991, F.R.G.-Arg., 1910 U.N.T.S. 171.

124. While the exhaustion of local remedies is generally required before a State espouses a
claim of its national by means of diplomatic protection, BITs only rarely, if at all, contain this
requirement. See CHITTHARANJAN AMERASINGHE, DIPLOMATIC PROTECTION 334-41 (2008).

125. See CHITTHARANJAN AMERASINGHE, LOCAL REMEDIES IN INTERNATIONAL LAW 59-61
(2d. ed. 2004); CANCADO TRINDADE, THE APPLICATION OF THE RULE OF EXHAUSTION OF LOCAL
REMEDIES IN INTERNATIONAL LAW 11 (1983).

126. Only the recent award in Wintershall Aktiengesellschaft v. Argentina, ICSID Case No.
ARB/04/14, Award, Dec. 8, 2008, paras. 158-97 (W. Bank 2008), declined to accept that the
investor could shorten an eighteen-months period during which it was to pursue local remedies
before initiating investor-State arbitration under the BIT. However, the Tribunal qualified this
requirement as a jurisdictional condition to the host State's consent to arbitration, rather than as an
admissibility-related question. See id. paras. 108-57. It therefore did not contradict the general tenor
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been held to multilateralize access to investment treaty arbitration. Furthermore,
this effect has been accorded even despite differences in the wording of the
MFN clauses in question. Rather, MFN treatment in the disputes at issue has
been applied like a principle of international investment law that has been
incorporated in the pertinent BITs and is independent of the exact wording of
the MFN clause in question.

1. Shortening Waiting Periods: Maffezini v. Spain

Maffezini v. Spain was the first ICSID award to apply an MFN clause to
circumvent pre-arbitration restrictions by allowing the investor to rely on a
shorter waiting period from one of the host State's third-country BITs. The
Tribunal was faced with the question of whether an Argentine investor in Spain
was bound by an eighteen-months waiting period before initiating investor-State
arbitration under the Spanish-Argentine BIT or whether it could rely, based on
the BIT's MFN clause, on more favorable access conditions under the Spanish-
Chilean BIT, which required only a six-months waiting period. 127 The Tribunal
resorted to first principles in its interpretation of Article 4(2) of the Spanish-
Argentine BIT:

In all matters subject to this Agreement, this treatment shall not be less favorable
than that extended by each Party to the investments made in its territory by
investors of a third country. 128

Spain as Respondent objected to the circumvention on the grounds that
more favorable BITs with third countries constituted res inter alios acta and
could therefore not be invoked by the investor. In addition, it argued that,
according to the ejusdem generis principle, the reference to "all matters" in
Article 4(2) only referred to "substantive matters or material aspects of the
treatment granted to investors and not to procedural or jurisdictional
questions." 129

The Tribunal, however, declined to limit the MFN clause to matters of
substantive investment protection. Instead, it clarified that the MFN clause
linked the basic treaty with Spain's third-country BITs and allowed the investor
to circumvent the less favorable conditions in the basic treaty under two
conditions. First, in order for the third-country BIT not to constitute res inter

of arbitral jurisprudence that admissibility-related access restrictions could be circumvented based
on an MFN clause. For a more detailed discussion of the decision, see also infra notes 211-220 and
accompanying text.

127. See Maffezini v. Spain, Decision on Objections to Jurisdiction, Jan. 25, 2000, paras 38-64,
5 ICSID Rep. 396 (W. Bank 2000).

128. Id. para. 38.
129. Id. para. 41. With respect to the objecte and purpose of MFN clauses to avoid

discrimination, Spain added that "such discrimination can only take place in connection with
material economic treatment and not with regard to procedural matters. Only if it could be
established that resort to domestic tribunals would produce objective disadvantages for the investor
would it be possible to argue material effects on the treatment owed." Id. para. 42.
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alios acta, the third-party treaty and the basic treaty had to deal with the same
subject matter. 130 This proved unproblematic as both treaties concerned the
mutual promotion and protection of foreign investment. Second, within the
framework of the same subject matter of the treaties in question, the ejusdem
generis rule would serve the purpose of limiting the scope of MFN clauses.
Under this rule, an MFN clause only attracts preferential treatment that relates to
the subject matter of the clause itself which, depending on the wording of the
MFN clause, may be narrower than the subject matter of the basic treaty. 131

On this basis, the Tribunal stressed the importance of investor-State dispute
settlement in the protection against undue government interference, highlighted
its perceived advantages over dispute resolution in domestic courts and
emphasized that procedural enforcement and substantive rights granted under
modem BITs were "inextricably related." 132  The Tribunal thus concluded,
despite the lack of an express reference to dispute settlement in the MFN clause,
that the ejusdem generis rule was satisfied:

[I]f a third-party treaty contains provisions for the settlement of disputes that are
more favorable to the protection of the investor's rights and interests than those in
the basic treaty, such provisions may be extended to the beneficiary of the most
favored nation clause as they are fully compatible with the ejusdem generis
principle. 133

The Tribunal, however, qualified its analysis with some exceptions and
held:

As a matter of principle, the beneficiary of the clause should not be able to
override public policy considerations that the contracting parties might have
envisaged as fundamental conditions for their acceptance of the agreement in
question, particularly if the beneficiary is a private investor, as will often be the
case. The scope of the clause might thus be narrower than it appears at first
sight. 134

In a non-exhaustive list, the Tribunal recognized possible public policy
exceptions to the application of MFN clauses to questions of investor-State
dispute settlement and determined that the following access-restrictions and
modalities of investor-State arbitration could not be bypassed:

• The exhaustion of local remedies (as this constitutes a
fundamental rule of international law);

" "Fork in the road"-clauses, which prevent investors from
initiating international arbitration where the same cause of
action already had been advanced in domestic proceedings or

130. Id. para. 45.

131. Id. paras. 46-56. See also Ambatielos Claim (Greece v. U.K.), 12 R.I.A.A. 83, 107 (1963)
(stressing that "the most-favoured-nation clause can only attract matters belonging to the same
category of subject as that to which the clause itself relates") (emphasis added).

132. Maffezini, paras. 54-55.

133. Id. para. 56.
134. Id. para. 62 (emphasis added).
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vice versa (as this would upset the finality of settled disputes);
* The consent to a particular arbitration forum; and
* The establishment of a highly institutionalized system of

arbitration. 
135

The Tribunal introduced these exceptions in order to avoid perceived
negative effects of a broad application of MlFN clauses to investor-State dispute
settlement, namely "disruptive treaty-shopping that would play havoc with the
policy objectives of underlying specific treaty provisions." 136 Regrettably, the
Tribunal did not provide a normative basis for these public policy considerations
and did not clarify whether they followed from the primacy of specific domestic
policy concerns vis-A-vis investor-State dispute settlement or whether they
should be seen as an implicit limitation of MFN clauses. 137

Notwithstanding these exceptions, the decision of the Maffezini tribunal to
allow, in principle, the circumvention of waiting clauses is convincing. It is not
only supported by the wording of the MFN clause in question, but also in
conformity with the economic rationale of MIFN clauses to create a level playing
field for foreign investors from different home States. Certainly, being able to
enforce certain obligations under an investment treaty more easily, or more
quickly, puts other investors at a competitive advantage. Differences in the
enforcement mechanisms thus impose different transaction costs upon investors
based on their nationality and should, just like differences in the substantive
protection of foreign investments, be multilateralized by an MFN clause.

2. Multilateralizing Benefits Without Extending Disadvantages: Cherry-
Picking in Siemens v. Argentina

Siemens v. Argentina built further on the Maffezini decision and bolstered
the application of MFN clauses by allowing the investor to incorporate benefits
from third-country BITs without being bound by more restrictive provisions
contained in the third-country treaty. 138 The Tribunal thus allowed the investor
to "cherry-pick" more favorable provisions from third-country BITs without
being bound to any less favorable conditions contained in those treaties.

After pursuing local remedies, the Claimant initiated investor-State
arbitration before an eighteen-months waiting period required by the German-

135. Id. para. 63.

136. Id.

137. For criticism concerning the lack of a normative basis for the "public policy
considerations" proclaimed by the Tribunal in Maffezini, see Chukwumerije, supra note 23, at 35-36;
Dolzer & Myers, supra note 119, at 52-54; Freyer & Herlihy, supra note 119, at 67; Gaillard, supra
note 119, at 7; Hsu, supra note 119, at 29; Radi, supra note 109, at 771-73. Cf Plama Consortium
Ltd. v. Bulgaria, Decision on Jurisdiction, Feb. 8, 2005, para. 221, 13 ICSID Rep. 272 (W. Bank
2005).

138. Siemens A.G. v. Argentina, Decision on Jurisdiction, Aug. 3, 2004, paras. 32-110, 12
ICSID Rep. 174 (W. Bank 2004).
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Argentine BIT had elapsed. In order to overcome this requirement, the investor
invoked the treaty's MFN clause in order to benefit from the six-months waiting
period in the Argentine-Chilean BIT. 139  In addition to challenging the
applicability of MFN clauses to matters relating to investor-State dispute
settlement, 140 Argentina also pointed to the, as compared to Maffezini, allegedly
more restrictive wording of Article Three of the German-Argentine BIT:

(1) None of the Contracting Parties shall accord in its territory to the
investments of nationals or companies of the other Contracting
Party or to investments in which they hold shares, a less favorable
treatment than the treatment granted to the investments .. . of
nationals or companies of third States.

(2) None of the Contracting Parties shall accord in its territory to
nationals or companies of the other Contracting Party a less
favorable treatment of activities related to investments than granted.
. to the nationals and companies of third States. 14 1

Argentina added that the dispute settlement provisions were "specifically
negotiated case by case" and thus could not be overridden by an MFN clause. 14 2

In addition, the requirement to submit the dispute to domestic courts during the
waiting period constituted "an essential element of the exceptional jurisdictional
offer made in investment treaties" 143 and was therefore immune from
circumvention by MFN treatment. Finally, Argentina argued that if the
Claimant could rely on the shorter waiting period in the Chilean-Argentine BIT,
it also should be bound by that treaty's "fork in the road"-provision which
requires Chilean investors to make a final and binding choice between domestic
proceedings or international arbitration. 144 Benefits from third-country treaties
should thus not be operative under MFN treatment without their limits and
disadvantages. 

1 4 5

The Tribunal rejected all of Argentina's arguments. First, it pointed out
that the MFN clause in question covered any "treatment" of foreign investors
and thus included access to investor-State dispute settlement. 14 6 Second, the
Tribunal turned to the treaty's structure and stressed that the Contracting Parties
had expressly provided for certain exceptions to MFN treatment, without
including dispute settlement. E contrario, the MFN clause should extend to

139. On the Claimant's position, see id. paras. 60-78.

140. On the Respondent's position, see id. paras. 46-59.

141. Id. para. 82.

142. Id. para. 50 (referring to Trcnicas Medioambientales Tecmed, S.A. v. Mexico, Award,
May 29, 2003, para. 69, 10 ICSID Rep. 134 [W. Bank 2003]).

143. Siemens, para. 57.

144. On "fork in the road"-clauses, see DOLZER & SCHREUER, supra note 6, at 216-17;
Christoph Schreuer, Travelling the BIT Route, 5 J. WORLD INV. & TRADE 231, 239-49 (2004).

145. Siemens, paras. 110, 119.

146. Id. paras. 82-86.
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matters of dispute settlement. 147 Finally, the Tribunal invoked the treaty's
object and purpose in order to clarify that the intention of the Contracting Parties
was "to create favorable conditions for investments and to stimulate private
initiative." 148 The Tribunal therefore concluded:

[The BIT] ... ha[d] as a distinctive feature special dispute settlement mechanisms
not normally open to investors. Access to these mechanisms is part of the
protection offered under the Treaty. It is part of the treatment of foreign investors
and investments and of the advantages accessible through an MFN clause. 149

The Tribunal relied particularly on the decisions in Rights of Nationals of
the United States of America in Morocco and the Ambatielos case in order to
support its finding that there is no categorical prohibition in international law
against applying MFN clauses to issues concerning access to dispute resolution,
nor that there is a specific presumption in favor of a restrictive interpretation of
broadly worded MFN clauses. 150  The Tribunal therefore followed the
reasoning in the Maffezini case and allowed the Claimant to rely on more
favorable dispute settlement provisions in other BITs. 15 1

The Tribunal in Siemens also stressed that "the purpose of the MFN clause

is to eliminate the effect of specially negotiated provisions unless they have been

excepted [from the operation of the MFN clause]." 152  In doing so, it was
responding to the argument in the Tecmed award that every "specifically
negotiated" clause in the basic treaty could not be circumvented by MFN
treatment. 153 The Tribunal in Siemens thus clarified that MFN clauses operate
independently of the generality or specificity of the provision that should be
overridden.

Addressing Argentina's argument that the investor would also have to
accept less beneficial treatment connected to dispute resolution under the
Chilean-Argentine BIT, in particular its "fork in the road"-clause, the Tribunal
in Siemens went beyond the Maffezini decision and held that MFN treatment had
the effect of selectively importing benefits without concurrently incorporating
the limitations of the third-party BIT. It concluded:

[The Respondent's] understanding of the operation of the MFN clause would
defeat the intended result of the clause which is to harmonize benefits agreed with
a party with those considered more favorable granted to another party. It would
oblige the party claiming a benefit under a treaty to consider the advantages and
disadvantages of that treaty as a whole rather than just the benefits. The Tribunal
recognizes that there may be merit in the proposition that, since a treaty has been

147. Id.

148. Id. para. 81.

149. Id. para. 102.

150. Id. paras. 97-99.

151. Without providing any further justification, the Tribunal also accepted, in line with
Maffezini, that "the MFN clause may not override public policy considerations judged by the parties
to a treaty essential to their agreement." Id. para. 109.

152. Id. para. 106.

153. See supra note 108.
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negotiated as a package, for other parties to benefit from it, they also should be
subject to its disadvantages. The disadvantages may have been a trade-off for the
claimed advantages. However, this is not the meaning of an MFN'clause. As its
own name indicates, it relates only to more favorable treatment.t 54

As a consequence, the Tribunal viewed the imported more favorable rules

as independent from the rest of the third-party BIT. In its view, MFN treatment

did not require engaging in a comparison of whether the third-party BIT as a

package was more favorable than the basic treaty. Instead, it sufficed that
individual clauses were more favorable.

The Tribunal's "cherry-picking" approach has attracted criticism. In

particular, some have found it difficult to reconcile the decision with the

rationale that MFN treatment ensures equal competition among foreign investors
with different nationalities, as the German investor ultimately seemed to have

been put in a more advantageous position compared to Chilean investors in

Argentina. 155  On the other hand, what appears to be a selective

multilateralization of certain benefits without extending connected

disadvantages can also be understood as a stringent application of the

unconditional character of MFN clauses that both the historical development 15 6

and the ILC's attempts at codification support. 157 Consequently, the possibility
to cherry-pick from third-party treaties is not a novel and ground-breaking

construction by the Siemens tribunal, but rather reflects both the ordinary

meaning as well as the predominant State practice concerning MFN clauses.

The critique that German investors in Argentina would ultimately receive

better treatment than Chilean investors is presumably also the background to a

somewhat ambiguous paragraph in the Siemens decision. In it, the Tribunal

pointed out that its understanding of the MFN clause "does not mean that the

investor in Argentina will enjoy a more favorable treatment than the investor in

Chile. The MFN clause works both ways. The investor in Chile will be able to

claim similar benefits under the Chile BIT."' 158 Read verbatim, this would

mean that a German investor in Chile would be treated as favorably as a German

investor in Argentina. Such a conclusion would mistakenly assume that the

MFN clause in the German-Argentine BIT affected the position of investors in

Chile; this would have violated the inter-partes effect of the treaty. However,
the paragraph makes sense if read as referring to an "investor from Chile as

being able to claim similar benefits under the Chile BIT." This understanding
would merely clarify that the Chilean investor in Argentina could rely on the

MIFN clause in the Argentine-Chilean BIT and, by its operation, also on the

more favorable treatment granted to German investors in Argentina. Chilean

investors could thus circumvent the "fork in the road"-clause in the

154. Id. paras. 108, 120.

155. Chukwumerije, supra note 23, at 621.

156. See supra Part lI.B.
157. See MFN Draft Article Eleven, supra note 25, at 30.

158. Siemens, para. 108.
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Argentine-Chilean BIT based on the more favorable treatment granted under the
German-Argentine BIT, even though this treatment is based on a selective
multilateralization of benefits stemming from the Argentine-Chilean BIT.

In sum, the Tribunal's holding illustrates that MFN clauses not only can
foster equal competition, but might also have an independent multilateralizing
effect. Ultimately, the Tribunal augmented the potential of MIFN clauses as an
instrument of multilateralism by allowing the importation of benefits from third-
country BITs independently of the concessions the host State made in those
third-country treaties. It allowed the investor to cherry-pick benefits from third-
country treaties without taking into account that these treaties constitute a
bilateral bargain. The MFN clause in the Siemens case therefore functioned as a
tool of multilateralism that selectively expanded benefits and illustrated a strong
decline of the significance of bilateral bargaining under investment treaties.

3. Subsequent Arbitral Jurisprudence

Although the decisions in Maffezini v. Spain and Siemens v. Argentina have
attracted criticism in international law scholarship, arbitral jurisprudence, and
State practice, 159 several tribunals have affirmed the reasoning and result of
these two landmark cases regarding the shortening of waiting periods under
Argentine BITs. 16 0 Furthermore, the criticism of both decisions focuses on the

far-reaching consequences the reasoning and rationale of the tribunals might
have on what is termed "disruptive treaty-shopping" by foreign investors. 16 1

159. See. e.g., Draft CAFTA, supra note 121, art. 10.4, para. 2 n. I (stating that the parties agree
that the MFN clause they include in their treaty "does not encompass international dispute resolution
mechanisms such as those contained in Section C of this Chapter, and therefore could not reasonably
lead to a conclusion similar to that of the Maffezini case"). Furthermore Argentina and Panama
"exchanged diplomatic notes" after the jurisdictional decision in Siemens v. Argentina in order to
clarify that the MFN clause in the investment treaty between both countries did not extend to dispute
resolution provisions. See Nat'l Grid PLC v. Argentina, Decision on Jurisdiction, June 20, 2006,
para. 85 (UNCITRAL 2006).
160. See AWG Group Ltd. v. Argentina, ICSID Case No. ARB/03/19, Decision on Jurisdiction,
Aug. 3, 2006, paras. 52-68 (UNCITRAL 2006); Suez S.A. & Vivendi Universal S.A. v. Argentina,
ICSID Case No. ARB/03/19, Decision on Jurisdiction, Aug. 3, 2006, paras. 52-68 (W. Bank 2006);
Nat'l Grid, paras. 79-94; Suez S.A. & InterAguas S.A. v. Argentina, ICSID Case No. ARB/03/17,
Decision on Jurisdiction, May 16, 2006, paras. 52-66 (W. Bank 2006); Gas Natural SDG v.
Argentina, ICSID Case No. ARB/03/I 0, Decision on Preliminary Questions on Jurisdiction, June 17,
2005, paras. 26-31 (W. Bank 2005); Camuzzi Int'l S.A. v. Argentina, ICSID Case No. ARB/03/2,
Decision on Objections to Jurisdiction, May 11, 2005, para. 121 (W. Bank 2005). See also Camuzzi
Int'l S.A. v. Argentina, ICSID Case No. ARB/03/7, Decisi6n sobre Excepciones a la Jurisdicci6n,
June 10, 2005, para. 28 (W. Bank 2005) (noting that Argentina has not objected in this case to
extending MFN treatment to circumventing the eighteen-months waiting period in its BIT with the
Belgo-Luxemburgian Economic Union).

161. See Telenor Mobile Commc'ns A.S. v. Hungary, ICSID Case No. ARB/04/15, Award,
Sept. 13, 2006, para. 93 (W. Bank 2006); Plama Consortium Ltd. v. Bulgaria, Decision on
Jurisdiction, Feb. 8, 2005, paras. 222-23, 13 ICSID Rep. 272 (W. Bank 2005); Salini Costruttori
S.p.A. v. Jordan, ICSID Case No. ARB/02/13, Decision on Jurisdiction, Nov. 15, 2004, para. 115
(W. Bank 2004); Maffezini v. Spain, Decision on Objections to Jurisdiction, Jan. 25, 2000, para 63,
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Their outcome, by contrast, remains largely uncontested even by tribunals and
commentators that take a different and more restrictive approach on the
interpretation of MFN clause in investment treaties. 162 It is thus possible to
speak of a generally accepted arbitral jurisprudence holding that MFN clauses
are capable of circumventing admissibility-related restrictions, which do not
concern the consent to arbitrate, but rather other procedural access-restrictions to
arbitration, provided, of course, that the clause in question does not expressly
exclude such an effect.

A few later decisions do merit attention for reinforcing the multilateralizing
effect of MFN clauses and for clarifying points of interpretation. The
jurisdictional award in Gas Natural v. Argentina not only confirmed the result of
the decisions in Maffezini and Siemens, 16 3 but established a presumption for the
interpretation of MFN clauses in investment treaties:

Unless it appears clearly that the state parties to a BIT or the parties to a particular
investment agreement settled on a different method for resolution of disputes that
may arise, most-favored-nation provisions in BITs should be understood to be
applicable to dispute settlement. 64

The Tribunal adopted such a presumption because of the importance of the
right to have recourse to independent investor-State arbitration. It considered
this right to be "perhaps the most crucial element" 165 of the ICS1D Convention
and of the wave of BITs and one that is, "universally regarded - by opponents as
well as by proponents - as essential to a regime of protection of foreign direct
investment." 166  Consequently, the Tribunal considered that doubts in the
interpretation of MFN clauses as regards their application to dispute resolution
should be resolved in favor of investor protection. This further reinforces the
potential of MFN clauses as a tool of multilateralism.

Finally, two features stand out in three related cases, Suez and Interaguas v.
Argentina, 167 A WG v. Argentina 168 and Suez and Vivendi v. Argentina, 169 that

5 ICSID Rep. 396 (W. Bank 2000); see also Radi, supra note 109, at 771-74 (2007) (criticizing the
negative effects of treaty shopping),

162. But see Wintershall Aktiengesellschaft v. Argentina, ICSID Case No. ARB/04/14, Award,
Dec. 8, 2008, paras. 108-97 (W. Bank 2008) (disagreeing with the classification of the requirement
to pursue local remedies for a specified amount of time as an admissibility-related question that
could be circumvented by means of an MFN clauses as was done in Maffezini and Siemens).

163. Gas Natural SDG v. Argentina, ICSID Case No. ARB/03/10, Decision on Preliminary
Questions on Jurisdiction, June 17, 2005, paras. 26-31, 41-49 (W. Bank 2005) (affirming expressly
the jurisdictional decisions in Siemens and Maffezini).

164. Id. para. 49; see also Radi, supra note 109, at 764-68.

165. Id. para. 29.

166. Id.
167. Suez S.A. & InterAguas S.A. v. Argentina, ICSID Case No. ARB/03/17, Decision on

Jurisdiction, May 16, 2006, paras. 52-66 (W. Bank 2006).
168. AWG Group Ltd. v. Argentina, ICSID Case No. ARB/03/19, Decision on Jurisdiction,

Aug. 3, 2006, paras. 52-68 (UNCITRAL 2006).
169. Suez S.A. & Vivendi Universal S.A. v. Argentina, ICSID Case No. ARB/03/19, Decision
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confirmed that MFN treatment generally also applies to circumventing less
favorable pre-arbitration requirements. First, the Tribunals emphasized that
under the Vienna Convention on the Law of Treaties, the textual interpretation,
supplemented by the object and purpose of the treaty in question, should prevail
over those intentions of the parties that did not find textual support. 17 0 Thus, as
the Tribunals emphasized, MFN clauses were not subject to special rules of
treaty interpretation under international law, but are to be interpreted objectively
like any other treaty provision, whether substantive or procedural. Neither the
ejusdem generis rule nor the principle of res inter alios acta would alter this
approach. 171 Thus, no specifically restrictive interpretation of MFN clauses
was justified. 172

Second, as the Tribunals stressed, treatment concerning the scope of MFN
clauses did not only comprise substantive investment protection, but also access
to investor-State dispute settlement, as necessary aspects for equal treatment of
investors from different home States. 173 In all cases, the Tribunals observed:

After an analysis of the substantive provisions of the BITs in question, the
Tribunal finds no basis for distinguishing dispute settlement matters from any
other matters covered by a bilateral investment treaty. From the point of view of
the promotion and protection of investments, the stated purposes of the [BIT in
question], dispute settlement is as important as other matters governed by the BIT
and is an integral part of the investment protection regime that two sovereign
states.., have agreed upon. 174

In affirming the results in Maffezini and Siemens, 175 these decisions have
articulated interpretive principles and economic policies that broaden the reach
of MFN clauses to more favorable provisions concerning the admissibility of
investor-State arbitration. They particularly stressed the importance of investor-
State dispute settlement for the effective protection of foreign investors and thus
deny that a valid categorical distinction could be drawn between the grant of
substantive rights, to which MFN clauses undoubtedly apply, and their
procedural implementation. Accordingly, the Tribunals observe that there is no
reason why MFN clauses that are not expressly limited to incorporating more
favorable substantive investment protection should be interpreted narrowly. On
the contrary, their open wording merits the presumption that they were intended
to multilateralize matters of investment protection more generally, including the
investors' dispute settlement options.

on Jurisdiction, Aug 3. 2006, paras. 52-68 (W. Bank 2006).
170. A WG, paras. 53-57; Suez & Vivendi, paras. 53-57; Suez & InterAguas, paras. 53-55.
171. A WG, paras. 59-60; Suez & Vivendi, paras. 59-60; Suez & InterAguas, paras. 57-58.
172. A WG, para. 61; Suez & Vivendi, para. 61; Suez & InterAguas, para. 59.
173. A WG, para. 55; Suez & Vivendi, para. 55; Suez & InterAguas, para. 55.

174. A WG, para. 59; Suez & Vivendi, para. 59; Suez & InterAguas, para. 57.
175. A WG, paras. 62-63.; Suez & Vivendi, paras. 62-63; Suez & InterAguas, paras. 60-61.
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B. Struggling to Base Jurisdiction on Most-Favored-Nation Clauses

While arbitral tribunals have generally accepted applying MIFN clauses to
circumvent procedural restrictions regarding the admissibility of investor-State
arbitration, it is debated whether the same reasoning can be applied to broaden
the jurisdiction of a treaty-based tribunal. This concerns the question of whether
MFN clauses can be used to incorporate more favorable consent to arbitration
given by the host State in third-country BITs. It arises, above all, in situations
where some BITs of a host State do not contain consent to investor-State dispute
resolution at all, 17 6 while others allow such recourse, where some BITs of a host
State limit recourse to investor-State arbitration to certain causes of action, while
others encompass a broader range of causes of action,177 and where different
BITs of a host State provide for recourse to different dispute settlement fora. 178

Arbitral practice has generated diverging decisions. So far, only one
decision has applied the reasoning in Siemens and Maffezini to extend its
jurisdictional basis in view of the host State's broader consent to arbitration
under its third-country BITs. The majority of cases, however, has refused to
accept such an extension. This leads to the seemingly inconsistent result that
MFN clauses are applied to some procedural issues but not to others. Yet, the
circumvention of pre-arbitration requirements and the incorporation of a host
State's broader consent to jurisdiction are distinct issues. While admissibility
relates to conditions under which a court or tribunal can render a certain
decision, jurisdiction concerns the power that a court or tribunal has over the
parties with respect to a specific case. 179 This section analyzes the arbitral

176. See, e. g., Treaty for the Promotion and Protection of Investments, F.R.G.-Pak., Nov. 25,
1959, 6575 U.N.T.S. 24.

177. Older BITs of formerly socialist countries, in particular, regularly only provide for
recourse to investor-State arbitration for disputes concerning the amount of compensation for
expropriation, not however for the violation of other investor rights, such as fair and equitable
treatment. See Stephan W. Schill, Tearing Down the Great Wall - The New Generation Investment
Treaties of the People's Republic of China, 15 CARDOZO J. INT'L & COMP. L. 73, 89-91 (2007)
(discussing dispute settlement provisions in older BITs of the PRC).

178. BITs may allow for a wide range of dispute settlement fora, including ICSID Arbitration,
UNCITRAL Arbitration, LCIA Arbitration, SCC Arbitration, and others. Depending on which
dispute settlement forum is chosen, the rules on procedure, on control by domestic courts, and on
effect and enforcement of awards may differ. On the differences between ICSID and UNCITRAL
Arbitration, see, e.g., Giorgio Sacerdoti, Investment Arbitration under ICSID and UNCITRAL Rules,
19 ICSID REv.- FOR. INV. L. J. 1 (2004).

179. Cf Chukwumerije, supra note 23, at 627. On the distinction between admissibility and
jurisdiction, see Military and Paramilitary Activities (Nicar. v. U.S.), para. 84, 1984 I.C.J. 392, 429
(Nov. 26); Interhandel (Switz. v. U.S.), 1959 I.C.J. 6, 26 (Mar. 21); Rompetrol Group N.V. v.
Romania, ICSID Case No. ARB/06/3, Decision on Jurisdiction and Admissibility, Apr. 18, 2008,
para. 112 (W. Bank 2008); SGS Soci6t& G~n~rale de Surveillance S.A. v. Philippines, Decision on
Objections to Jurisdiction, Jan. 29, 2004, para. 154, 8 ICSID Rep. 518 (W. Bank 2004); Enron Corp.
v. Argentina, Decision on Jurisdiction, Jan. 14, 2004, 11 ICSID Rep. 273 (W. Bank 2004); CMS Gas
Transmission Co. v. Argentina, ICSID Case No. ARB/01/8, Decision on Objections to Jurisdiction,
July 17, 2003, para. 41, 42 I.L.M. 788 (2003) (W. Bank 2003); Mondev Int'l Ltd. v. United States,
Award, Oct. 11, 2002, para. 42, 6 ICSID Rep. 181, 203 (W. Bank 2002).
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jurisprudence denying that MFN clauses can serve as a basis of jurisdiction
before arguing, in Part V, that a more expansive application of MFN clauses is
backed by more convincing arguments.

1. Salini v. Jordan

In Salini v. Jordan, the Tribunal declined to extend its subject-matter
jurisdiction to entertain purely contractual claims 180 and rejected the investor's
argument that the MFN clause in the Italian-Jordanian BIT would import the
host State's broader consent to arbitration from the British-Jordanian and
U.S.-Jordanian BITs. These treaties arguably allowed investors to not only
bring claims for the violation of the respective BIT, but also contractual claims
for the breach of an investor-State contract. 18 1 The Italian-Jordanian BIT, by
contrast, contained a specific provision in Article 9(2) referring contractual
disputes to the contractually selected forum. 182

After an intensive review of prior decisions by international courts and
tribunals, the Tribunal declined that the MFN clause in question could
incorporate the host State's broader consent to arbitration from the more
favorable third-country BITs at issue. 183  It particularly focused on the
intentions of the contracting parties to the BIT and observed:

[T]he circumstances of this case are different [from Maffezini]. Indeed, Article 3
of the BIT between Italy and Jordan [that is, the MFN clause] does not include
any provision extending its scope of application to dispute settlement. It does not
envisage 'all rights or all matters covered by the agreement'. Furthermore, the
Claimants have submitted nothing from which it might be established that the
common intention of the Parties was to have the most-favored-nation clause
apply to dispute settlement. Quite on the contrary, the intention as expressed in
Article 9(2) of the BIT was to exclude from ICSID jurisdiction contractual
disputes between an investor and an entity of a State Party in order that such
disputes might be settled in accordance with the procedures set forth in the
investment agreements. 184

In addition, the Tribunal menionted the "risk of 'treaty shopping' as a
further argument for denying the application of MFN clauses to incorporate a

180. On the differences between contract claims and treaty claims, see Bernardo M. Cremades
& David J. A. Cairns, Contract and Treaty Claims and Choice of Forum in Foreign Investment
Disputes, in ARBITRATING FOREIGN INVESTMENT DISPUTES 325, 327-32 (Norbert Horn & Stefan
Kroll eds., 2004).

181. Salini Costruttori S.p.A. v. Jordan, ICSID Case No. ARB/02/13, Decision on Jurisdiction,
Nov. 15, 2004, paras. 102-19 (W. Bank 2004).

182. Id. para. 66.

183. Id. para. 119. The MFN clause in question provided that "[b]oth Contracting Parties,
within the bounds of their own territory, shall grant investments effected by, and the income
accruing to, investors of the Contracting Party no less favourable treatment than that accorded to
investments effected by, and income accruing to, its own nationals or investors of Third States." See
id. para. 66.

184. Id. para. 118 (emphasis in the original).
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broader basis of jurisdiction from the host State's third-country BITs. 185

While the Tribunal therefore did not assert that MFN clauses could not, as a
matter of principle, broaden the jurisdiction of treaty-based tribunals, it reasoned
that such an effect could only be considered if the investor could show and
prove that the States Parties intended to extend an MFN clause to questions of
dispute settlement. For the Tribunal, however, an indication that such an
intention was missing was the specific provision in Article 9(2) of the treaty that
relegated contractual disputes to the respective contractual forum. 1 8 6

2. Plama v. Bulgaria

Adopting the approach in Salini v. Jordan, the Tribunal in Plama v.
Bulgaria also declined to extend its jurisdiction based on the MFN clause in the
Bulgarian-Cypriot BIT. 187 This treaty limited claimants to arbitrating disputes
concerning the amount of compensation for expropriation, 188 while other
Bulgarian BITs allowed investors to initiate investor-State arbitration for any
treaty breaches. While agreeing with the result, the reasoning and the caveat in
the Maffezini decision that MFN clauses should not allow for "disruptive treaty-
shopping," 189 the Tribunal diverged from Maffezini in basing its analysis on the
presumption that the basic treaty must make it sufficiently clear that the MFN
clause was intended to apply to issues of investor-State dispute settlement.

While the extent of the intention of the Contracting Parties as regards the
interpretation of the MFN clause was only a side issue, the Tribunal emphasized
that exercising jurisdiction required the host State's consent to arbitration. After
taking note of the widespread emergence of investor-State arbitration, the
Tribunal observed:

[This development] does not take away the basic prerequisite for arbitration: an
agreement of the parties to arbitrate. It is a well-established principle, both in
domestic and international law, that such an agreement should be clear and
unambiguous. In the framework of a BIT, the agreement to arbitrate is arrived at
by the consent to arbitration that a state gives in advance in respect of investment
disputes falling under the BIT, and the acceptance thereof by an investor if the
latter so desires. 190

In determining whether the host State's consent to arbitrate could be

185. Id. para. 115.

186. Id. para. 118.
187. Plama Consortium Ltd. v. Bulgaria, Decision on Jurisdiction, Feb. 8, 2005, paras. 183-227,

13 ICSID Rep. 272 (W. Bank 2005). The clause in question provided that "[e]ach Contracting Party
shall apply to the investments in its territory by investors of the other Contracting Party a treatment
which is not less favourable than that accorded to investments by investors of third states." Id. para.
187.

188. See Agreement on Mutual Encouragement and Protection of Investments art. 4, Bulg.-
Cyprus, Nov. 12, 1987 (cited in Plama, para. 26).

189. Plama, paras. 222-23.

190. Id. para. 198 (emphasis added).
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incorporated via the treaty's MFN clause, the Tribunal analogized the situation it
faced with one familiar in commercial arbitration, namely, whether non-
signatory parties can be bound to arbitrate based on the incorporation of an
agreement to arbitrate by reference. 19 1 The Tribunal held:

[A] clause reading 'a treatment which is not less favourable than that accorded to
investments by investors of third states' as appears in Article 3(1) of the Bulgaria-
Cyprus BIT, cannot be said to be a typical incorporation by reference clause as
appearing in ordinary contracts. It creates doubt whether the reference to the
other document (in this case the other BITs concluded by Bulgaria) clearly and
unambiguously includes a reference to the dispute settlement provisions
contained in those BITs. 192

In the Tribunal's view, MFN clauses would usually not fulfil the "clear and
unambiguous" requirement to affirm jurisdiction, unless there was specific
language to the contrary.

To add support, the Tribunal invoked the difference between substantive
rights and their procedural implementation. In this context, it asserted not only a
conceptual difference between substance and procedure, 193 but also pointed to
the principle of separability of arbitration clauses in order to justify the non-
application of MFN clauses to dispute settlement provisions. 194 Finally, the
Tribunal stressed, in specifically taking issue with the decision in Siemens v.
Argentina,19 5 that an application of MFN clauses to matters of dispute
settlement would lead to a peculiar effect:

[A]n investor has the option to pick and choose provisions from the various BITs.
If that were true, a host state which has not specifically agreed thereto can be
confronted with a large number of permutations of dispute settlement provisions
from the various BITs which it has concluded. Such a chaotic situation - actually
counterproductive to harmonization - cannot be the presumed intent of
Contracting Parties. 196

191. Id. paras. 200-18. On binding non-signatories, see TIBOR VkRADY, JOHN J. BARCEL6 III
& ARTHUR T. VON MEHREN, INTERNATIONAL COMMERCIAL ARBITRATION 197-99 (3d ed. 2006)
(concerning theories of binding non-signatories recognized under U.S. law); BERNARD HANOTIAU,
COMPLEX ARBITRATIONS: MULTIPARTY, MULTICONTRACT, MULTI-ISSUE AND CLASS ACTIONS
(2005) (discussing various theories of binding non-signatories). Cf Hosking, The Third Party Non-
Signatory's Ability to Compel International Commercial Arbitration: Doing Justice without
Destroying Consent, 4 PEPP. DISP. RESOL. L. J. 469 (2004).

192. Plama para. 200.

193. Id. para. 209 ("It is one thing to add to the treatment provided in one treaty more favorable
treatment provided elsewhere. It is quite another thing to replace a procedure specifically negotiated
by parties with an entirely different mechanism."). In addition, the Tribunal pointed to subsequent
inter-State negotiations between Cyprus and Bulgaria that concerned a revision of the BIT in
question. These negotiations had also concerned an explicit expansion of investor-State dispute
settlement provisions, a fact that suggested, in the Tribunal's view, that the State parties themselves
had never considered an application of the MFN clause in their BIT as applying to investor-State
dispute resolution. See id. para. 195.

194. Id. para. 212.

195. Id. para. 226.

196. Id. para. 219.
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Overall, the Tribunal's primary reason for declining to extend its
jurisdiction based on the MFN clause in the governing BIT was the requirement
that the host State's consent needed to be "clear and unambiguous." 197 Plama
thus formulated a conceptual approach to the interpretation of MFN clauses in
opposition to the jurisprudence in Maffezini, Gas Natural and Suez:

[T]he principle with multiple exceptions as stated by the tribunal in the Maffezini
case should instead be a different principle with one, single exception: an MFN
provision in a basic treaty does not incorporate by reference dispute settlement
provisions in whole or in part set forth in another treaty, unless the MFN
provision in the basic treaty leaves no doubt that the Contracting Parties intended
to incorporate them. 198

3. Subsequent Jurisprudence

The decision in Plama v. Bulgaria was later affirmed by three other
tribunals that refined, but mainly repeated, previous arguments. In Telenor v.
Hungary, the Tribunal faced the issue of whether the Claimant could incorporate
the host State's broader consent to arbitration under its third-country BITs based
on the MFN clause in the Norwegian-Hungarian BIT. 199  The Tribunal
"wholeheartedly endorse[d] the analysis and statement of principle furnished by
the Plama tribunal."' 200 It considered the four main arguments against applying
MFN clauses as a basis of jurisdiction. 20 1 First, in its view, the wording of
many MFN clauses did not suggest that they applied to dispute settlement;
second, treaty-shopping as a consequence of a broad interpretation was
undesirable; third, uncertainty and instability would develop because certain
limitations of BIT would be overridden; and fourth, the Contracting States'
practice and their intention would not point to an expansive interpretation.
Instead, the Tribunal suggested that the investor either had to have recourse to
the host State's domestic courts or ask its home State to grant diplomatic
protection. 202

Similarly, the Tribunal's majority in Berschader v. Russia declined to
incorporate the Respondent's broader consent to arbitration under third-party
BITs based on an MFN clause in the BIT between the Belgo-Luxemburgian
Economic Union and Russia. The investor was therefore limited to arbitrating

197. Id. para. 200.

198. Id. para. 223.
199. The MFN clause in question provided that "[i]nvestments made by Investors of one

Contracting Party in the territory of the other Contracting Party, as also the returns therefrom, shall
be accorded treatment no less favorable than that accorded to investments made by Investors of any
third State." See Telenor Mobile Commc'ns A.S. v. Hungary, ICSID Case No. ARB/04/15, Award,
Sept. 13, 2006, para. 84 (W. Bank 2006).

200. Id. para. 90.

201. Id. paras. 91-95.

202. Id. para. 81.

[Vol. 27:2

49

Schill: Mulitilateralizing Investment Treaties through Most-Favored-Natio

Published by Berkeley Law Scholarship Repository, 2009



MULTILA TERALIZING INVESTMENT TREA TIES

disputes concerning the amount or mode of compensation for expropriation. 20 3

In interpreting the MFN clause in question, the Tribunal, however, observed that
"no general principle exist[ed], according to which arbitration agreements
should be construed restrictively." 204 It stressed, however, that "particular care
should nevertheless be exercised in ascertaining the intentions of the parties with
regard to an arbitration agreement which is to be reached by incorporation by
reference in an MFN clause." 20 5  In view of a "fundamental difference
[between] material benefits afforded by a BIT, on the one hand, and in relation
to dispute resolution clauses, on the other hand ' 206 the Tribunal, similar to
Plama, endorsed the following principle:

[Aln MFN provision in a BIT will only incorporate by reference an arbitration
clause from another BIT where the terms of the original BIT clearly and
unambiguously so provide or where it can otherwise be clearly inferred that this
was the intention of the contracting parties. 20 7

In a separate opinion, Todd Weiler disagreed with the reasoning of the
Berschader majority. In contrast to the majority's focus on the parties'
intentions, 2° 8 he emphasized the primacy of the textual interpretation of
international treaties under Article Thirty-One of the Vienna Convention on the
Law of Treaties. He further criticized that the majority's narrow application of
the MFN clause in question had no basis in the clause and was incompatible
with accepted principles of treaty interpretation. 20 9 He concluded:

The MFN standard is a tried-and-true expression of the international economic
law principle of non-discrimination. In application, its breadth and depth are
limited primarily by restrictive language found in the text of a treaty (such as
general exception clauses and reservation schedules) and by the requirement that
most favorable treatment be accorded only to those who stand in like
circumstances. There is simply no reason to suppose that - absent some specific
treaty language - any given MFN provision should be more or less narrowly
defined. In other words, MFN clauses apply to all aspects of the regulatory
environment governed by an investment protection treaty, including availability
of all means of dispute settlement.210

Finally, the Tribunal in Wintershall v. Argentina rejected the investor's
argument to base its jurisdiction on an MFN clause in the German-Argentine
BIT in order to incorporate the host State's more favorable consent to arbitration

203. Berschader v. Russia, SCC Case No. 080/2004, Award, Apr. 21, 2006 paras. 151-208
(SCC 2006). The MFN clause in question provided that "[e]ach Contracting Party guarantees that
the most-favored-nation clause be applied to investors of the other Contracting Party in respect of all
matters covered by the present Agreement, and in particular its articles four, five and six"
(translation by the Author). Id. para. 160.

204. Id. para. 178.

205. Id. (emphasis added).

206. Id. para. 179.

207. Id. paras. 179-82.

208. Id. para 4 (Weiler, Separate Opinion).

209. Id. para 19 (Weiler, Separate Opinion).

210. Id. para 20 (Weiler, Separate Opinion).
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under the U.S.-Argentine BIT. 2 11 Unlike in Plama, Telenor or Berschader,
however, the issue at hand was not whether the Tribunal could expand its
jurisdiction to encompass a broader range of substantive causes of action.
Instead the issue was, much like in Maffezini, whether the investor could
circumvent, in view of the quicker access to investor-State arbitration under the
U.S.-Argentine BIT, the requirement to pursue local remedies in Argentine
courts for eighteen months before commencing international arbitration. Yet,
the Tribunal in Wintershall qualified this requirement as a condition to the host
State's consent to arbitration, not as an admissibility-related obstacle, 2 12 and
consequently adopted an approach mirroring that in Plama.

Unlike the Tribunal in Plama, however, the Tribunal posited that the
interpretation of international treaties under the Vienna Convention had to start
with "the elucidation of the meaning of the text, not an independent
investigation into the intention of the parties from other sources" 213 and
therefore left "no room for any presumed intention of the Contracting Parties to
a bilateral treaty." 2 14 Second, it stressed that "international courts and tribunals
can exercise jurisdiction over a State only with its consent" 2 15 and added that
"[a] presumed consent is not regarded as sufficient, because any restriction upon
the independence of a State (not agreed to) cannot be presumed by courts." 2 16

On this basis, the Tribunal criticized the interpretative approach to MFN
clauses in Maffezini, and in cases that endorsed the same approach, which, in its
view "proceed[s] on a presumption: that dispute-resolution provisions do
invariably fall within the scope of an MFN provision."2 17  In view of the
requirement that actual consent to arbitration is crucial, the Tribunal required
that Contracting Parties, if they intended MFN clauses to serve as a basis of
jurisdiction, had to "cho[ose] language in the MFN clause showing an intention
to do this."2 18 This could only be the case, if the MFN clause "expressly so
provide[s]. ' ' 219 In line with Plama, the Tribunal therefore considered:

[O]rdinarily and without more, the prospect of an investor selecting at will from
an assorted variety of options provided in other treaties negotiated with other
parties under different circumstances, dislodges the dispute resolution provision
in the basic treaty itself - unless of course the MFN Clause in the basic treaty

211. Wintershall Aktiengesellschaft v. Argentina, ICSID Case No. ARB/04/14, Award, Dec. 8,
2008, paras. 158-97 (W. Bank 2008).

212. Id. paras. 108-57.

213. Id. para. 78.

214. Id. para. 88.

215. Id. para. 160(3).
216. Id. (emphasis in the original) (citing to Case of the S.S. "Lotus" (Fr. v. Turk.), 1927

P.C.I.J. (ser. A) No. 10, at 18 (Sept. 7)).

217. Wintershall, para. 179(i) (emphasis in the original).
218. Id. para. 168 (citing Telenor Mobile Commc'ns A.S. v. Hungary, ICSID Case No.

ARB/04/15, Award, Sept. 13, 2006, para. 92 (Sept. 13, 2006) [W. Bank 2006]).

219. Wintershall, para. 187.
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clearly and unambiguously indicates that it should be so interpreted.220

Despite certain nuances the decisions in Telenor, Berschader and
Wintershall all accepted the principled approach of the jurisdictional award in
Plama, namely that MFN clauses regularly would not incorporate the host
State's broader consent to arbitration under its third-country BITs.

4. Accepting to Base Jurisdiction on a Most-Favored-Nation Clause:
RosInvestCo v. Russia

In stark contrast with the preceding cases, the recent decision in
RoslnvestCo v. Russia accepted the multilateralization of the host State's
broader consent to arbitration given under a third-country BIT by means of an
MFN clause. 22 1 Faced with an arbitration clause in the basic treaty that was
limited to disputes concerning the amount or payment of compensation for
expropriation, 222 the Tribunal asserted jurisdiction in regard of disputes
concerning other causes of actions based on the operation of the MFN clause in
the British-Russian BIT. 2 23 The MFN clause in question provided:

(1) Neither Contracting Party shall in its territory subject investments or
returns of investors of the other Contracting Party to treatment less
favourable than that which it accords to investments or returns of
investors of any third State.

(2) Neither Contracting Party shall in its territory subject investors of the
other Contracting Party, as regards their management, maintenance,
use, enjoyment or disposal of their investments, to treatment less
favourable than that which it accords to investors of any third
State.

224

In interpreting this provision and stressing the crucial importance Article
Thirty-One of the Vienna Convention on the Law of Treaties attaches to the
clause's wording, the Tribunal first decided that it could not incorporate
Russia's broader consent under the Danish-Russian BIT by means of Article
3(1) of the British-Russian BIT because, in its view, the possibility of recourse
to international arbitration as compared to dispute settlement in domestic courts
"does not directly affect the 'investment.' 225 In a second step, however, the
Tribunal considered that broader consent vis-d-vis third-country nationals to
arbitrate disputes about the lawfulness of expropriations related to the

220. Id. para. 167 (emphasis in the original).

221. RoslnvestCo U.K. v. Russia, SCC Case No. Arb. V079/2005, Award on Jurisdiction, Oct.
2007, paras. 124-39 (SCC 2007).

222. See id. paras. 105-23.

223. The BIT applied in RoslnvestCo v. Russia was the BIT that was concluded between the
U.K. and the USSR, to which Russia, as a successor State of the USSR, is bound.

224. See id. paras. 23, 126 (text of the British-Russian BIT art. 3).

225. Id. para. 128.
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Claimant's use and enjoyment of its investment and could therefore be
incorporated as more favorable treatment afforded to investors under Article3(2)
of the British-Russian BIT.226 Furthermore, the Tribunal noted that if the effect
of MFN clauses was to extend the protection offered by an investment treaty "by
transferring the protection accorded in another treaty,"' 22 7 it would "se[e] no
reason not to accept it in the context of procedural clauses such as arbitration
clauses. Quite on the contrary, it could be argued that, if it applies to substantive
protection, then it should apply even more to 'only' procedural protection." 228

Finally, the Tribunal took the existence of explicit exceptions to MFN
treatment in Article Seven of the BIT as an indication that the MFN clause was
understood broadly by the Contracting Parties and thus included all subject
matters of the basic treaty, unless they were explicitly excluded.229

The Tribunal in RoslnvestCo v. Russia therefore accepted that MFN
clauses, in connection with broader consent to arbitration in third-country BITs,
could form the basis of jurisdiction of an investment tribunal under the basic
treaty 230 and, in doing so, accorded a comprehensive multilateralizing effect to
MFN clauses encompassing both substantive investment protection and
investor-State arbitration. It thereby contradicted the thus far prevailing
approach of the tribunals in Salini, Plama, Telenor and Berschader that declined
the extension of their jurisdiction on the basis of MFN treatment. Overall, the
current situation in the practice of arbitral decision-making supports the
conclusion that the procedural protection of foreign investors is only partly
multilateralized by means of MFN treatment, even though tendencies are visible
to apply MFN clauses also in order to function as a basis ofjurisdiction.

V.
MULTILATERALIZING ARBITRAL JURISDICTION

As discussed in the previous section, arbitral jurisprudence concerning the
application of MFN clauses differs on whether matters of dispute resolution can
be incorporated as more favorable treatment from third-country BITs. While

226. Id. para. 130.

227. Id. para. 131

228. Id. para. 132.

229. Id. para. 135.
230. Contra Yaung Chi Oo Trading v. Myanmar, Final Award, Mar. 31, 2003, para. 83, 8

ICSID Rep. 463 (ASEAN 2003) (declining jurisdiction under the basic treaty's MFN clause in
connection with broader consent to arbitration in the host State's third-country BITs) ("If a party
wishes to rely on the jurisdictional possibility affirmed by an ICSID Tribunal in Maffezini v. Spain, it
would normally be incumbent on it to rely on that possibility, and on the other treaty in question, at
the time of instituting the arbitral proceedings. That was not done in this case. In any event, in the
Tribunal's view there is no indication that there would be arbitral jurisdiction on these facts under
any BIT entered into by Myanmar which was in force at the relevant time. Correspondingly, there is
no possible basis for such jurisdiction under Article 8 of the Framework Agreement [i.e. the basic
treaty's MFN clause].").
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one line of jurisprudence supports a broad application of MFN clauses, such as
the decisions in Maffezini, Siemens, Gas Natural, RoslnvestCo and others,
another line of decisions, namely the ones in Salini and Plama, takes a more
restrictive stance. Notwithstanding the current split, MFN clauses, their
wording permitting, need to be understood broadly as multilateralizing not only
substantive investor rights and applying to admissibility-related issues, but
equally multilateralizing arbitral jurisdiction by incorporating the host State's
broader consent from its third-country investment treaties. The broad wording
of the MFN clauses, their economic rationale of establishing equal competition,
the object and purpose of BITs to promote and protect foreign investment, and
the positive impact of a broad interpretation of MFN treatment on the
compliance of host States with their substantive investment treaty obligations,
support a broad application of MFN clauses. By contrast, the arguments against
such an application of MFN clauses, in particular by the tribunal in Plama, are
problematic, in particular because they disregard accepted methods of
interpretation of BITs as international treaties and, instead, import concepts from
commercial arbitration into the BIT context without ensuring that such analogies
are tenable. Therefore, the reasoning in Maffezini and Siemens and their
underlying rationale should be extended to matters of jurisdiction, as done by
the Tribunal in RoslnvestCo, while the restrictive approach in Salini, Plama and
others should be discarded.

A. MFN Clauses and Treaty Interpretation

Whether MFN clauses can be extended further to consent to arbitration is
first and foremost a question of interpretation of the specific MFN clause in the
basic treaty. Since the clauses may differ, their wording deserves a close look.
Several scenarios are possible. When an MFN clause expressly applies to
dispute settlement provisions, or is expressly limited to substantive investor
rights, their interpretation is straightforward. Difficulties arise, however, when
an MFN clause is worded openly, that is, without explicitly excluding or
including matters of dispute resolution or the host State's consent to arbitration.
Notably, such openly worded MFN clauses are the ones most frequently found
in investment treaties.

While aimed at ascertaining the common intention of the Contracting
Parties, the rules of treaty interpretation under Articles Thirty-One and Thirty-
Two of the Vienna Convention on the Law of Treaties attribute preponderant
weight to the "ordinary meaning" of the terms of a treaty in its context and in
light of its object and purpose, instead of engaging in an endeavor to second-
guess the parties' mutual intentions. 23 1 Thus, openly worded MFN clauses,

231. See PAUL REUTER, INTRODUCTION TO THE LAW OF TREATIES 96 (2d ed. 1995) ("The

primacy of the text, especially in international law, is the cardinal rule of any interpretation."); IAN
SINCLAIR, THE VIENNA CONVENTION ON THE LAW OF TREATIES 114-31 (2d. 1984); Christopher
Schreuer, The Interpretation of Treaties by Domestic Courts, 45 BRIT. Y.B. INT'L L. 255, 274
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including the ones examined in Plama, Salini, Telenor, Berschader, and
Wintershall, are usually broad enough to apply not only to more favorable
substantive treatment but also to more favorable procedural rights and the host
State's broader consent to arbitration. Their ordinary meaning allows extension
to investor-State dispute settlement provisions. If their scope of application
covers "all matters" or simply refers to "treatment of investors" or "treatment of
investments" by the host State, their ordinary meaning can be understood,
without any terminological contortion, as incorporating more favorable dispute
settlement provisions from the host State's third-country BITs, including the
State's broader consent to arbitration. 232  Furthermore, the method of
interpretation applicable to MFN clauses remains the same independent of
whether the incorporation of substantive investor rights or procedural matters is
at issue. 233 The plain wording of such clauses therefore does not mandate a
restrictive application.

In light of the existence of BITs that expressly apply MFN treatment to
questions of investor-State dispute settlement, it also makes little sense to draw
an e contrario argument to the effect that MFN clauses ordinarily do not apply
to matters of procedure and jurisdiction.2 34 This argument disregards that the
inclusion of an express reference to dispute settlement in an MFN clause cannot
only have the effect of extending the clause's scope of application as compared
to the default understanding, but can equally have a declaratory or clarifying
function. 235 Thus, one cannot infer from other States' express inclusion of

(1971); Ian Sinclair, Vienna Convention on the Law of Treaties, 19 INT'L COMP. L. Q. 47, 65 (1970);
Jean-Marc Sorel, Article 31, in 2 LES CONVENTIONS DE VIENNE SUR LE DROIT DES TRAITES, para. 48
(Oliver Corten & Pierre Klein eds., 2006) ("La Convention de Vienne donne priorit& A
l'interprrtation textuelle."); see also Siemens A.G. v. Argentina, Decision on Jurisdiction, Aug. 3,
2004, para. 106, 12 ICSID Rep. 174 (W. Bank 2004). This also becomes clear from the interplay
between Article 31 (1) of Vienna Convention on the Law of Treaties, which sets down that "[a] treaty
shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object and purpose," and Article 31(4), which
stipulates that "[a] special meaning shall be given to a term if it is established that the parties so
intended." See infra note 256. On the different approaches to treaty interpretation, see generally
MCNAIR, supra note 75, 364-82; Gerald G. Fitzmaurice, The Law and Procedure of the
International Court of Justice 1951-4, 33 BRIT. Y.B. INT'L L. 203 (1957); Gerald G. Fitzmaurice,
The Law and Procedure of the International Court of Justice, 28 Brit. Y.B. INT'L L. 1, 7-8 (1951);
Francis G. Jacobs, Varieties ofApproach to Treaty Interpretation, 18 INT'L COMP. L. Q. 318 (1969).

232. See also RADI, supra note 109, at 764-68.

233. See Suez S.A. & Vivendi Universal S.A. v. Argentina, ICSID Case No. ARB/03/19,
Decision on Jurisdiction, Aug. 3, 2006, paras. 61 and 66 (W. Bank 2006) ("Dispute resolution
provisions are subject to interpretation like any other provisions of a treaty, neither more restrictive
nor more liberal."); AWG Group Ltd. v. Argentina, ICSID Case No. ARB/03/19, Decision on
Jurisdiction, Aug. 3, 2006, paras. 61 and 66 (UNCITRAL 2006); Suez S.A. & InterAguas S.A. v.
Argentina, ICSID Case No. ARB/03/17, Decision on Jurisdiction, May 16, 2006, paras. 59 and 64
(W. Bank 2006).

234. See Plama Consortium Ltd. v. Bulgaria, Decision on Jurisdiction, Feb. 8, 2005, para. 204,
13 ICSID Rep. 272 (W. Bank 2005).

235. In fact, Article 3(3) of the U.K. Model BIT expressly stipulates that MFN treatment
applies, "for the avoidance of doubt," to all provisions of the model treaty, including investor-State
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dispute settlement among the subject matters of MFN clauses that such inclusion
is in fact necessary. On the contrary, it is limitations of MFN clauses, as general
State practice shows, that are usually expressly mentioned.236 Hence, whenever
States wanted to restrict the scope of application of MFN clauses, they explicitly
did so.

Tribunals that read MFN clauses restrictively, by contrast, zoom in on the
presumed intentions of the Contracting Parties by asking whether, at the time of
conclusion, they positively intended the application of an MFN clause to import
more favorable dispute settlement provisions. 2 37  This emphasis on the
subjective intention of States with regard to the interpretation of international
treaties, however, is questionable under the approach to treaty interpretation
mandated by Articles Thirty-One and Thirty-Two of the Vienna Convention.
Thus, as the Tribunal in Wintershall v. Argentina stressed, the Vienna
Convention has to start from "the elucidation of the meaning of the text, not an
independent investigation into the intention of the parties from other
sources," 238 and therefore leaves "no room for any presumed intention of the
Contracting Parties to a bilateral treaty." 239

Furthermore, arguments that require investors to show that the State parties
intended a broad application of MFN treatment to dispute settlement apply a
doubtful concept of the burden of proof, when in fact determining whether an
MFN clause can import more favorable consent to arbitration is a question of
jurisdiction and thus of interpreting the text of the treaty in question, not a
question of proving the intention of the State parties. Accordingly, international
courts have frequently stressed that issues of jurisdiction had to be observed by
courts ex officio.240 Equally, the ICJ stressed in Border and Transborder
Armed Actions that "[t]he existence of jurisdiction of the Court in a given case is

dispute settlement. See 2005 U.K. Model BIT, reprinted in INTERNATIONAL INVESTMENT

ARBITRATION 379-85 (Campbell McLachlan et al. eds., 2007).
236. See RosInvestCo U.K. v. Russia, SCC Case No. Arb. V079/2005, Award on Jurisdiction,

Oct. 2007, para. 135 (SCC 2007); Gas Natural SDG v. Argentina, ICSID Case No. ARB/03/10,
Decision on Preliminary Questions on Jurisdiction, June 17, 2005, para. 30 (W. Bank 2005). This is
also reinforced in view of the strictly limited exceptions to MFN clauses recognized by customary
international law as implied restrictions. Cf supra note I11.

237. See, e.g., Telenor Mobile Commc'ns A.S. v. Hungary, ICSID Case No. ARB/04/15,
Award, Sept. 13, 2006, para. 92 (W. Bank 2006); Berschader v. Russia, SCC Case No. 080/2004,
Award, Apr. 21, 2006, para. 175 (SCC 2006); Plama, paras. 198-224; Salini Costruttori S.p.A. v.
Jordan, ICSID Case No. ARB/02/13, Decision on Jurisdiction, Nov. 15, 2004, para. 118 (W. Bank
2004). This also holds true in regards to the decision in Wintershall v. Argentina. Even though the
Tribunal in that case stressed the objective method of treaty interpretation, it nevertheless considered
that the intention of the State was decisive as regards the question of whether it has given consent to
arbitration. See Wintershall Aktiengesellschaft v. Argentina, ICSID Case No. ARB/04/14, Award,
Dec. 8, 2008, para. 168 (W. Bank 2008).

238. Wintershall, para. 78.

239. Id. para. 88.

240. See Rights of Minorities in Upper Silesia (Minority Schools) (Germ. v. Pol.), 1928 P.C.I.J.
(ser. A) No. 15, at 23 (Apr. 26).
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however not a question of fact, but a question of law." 24 1 As a consequence, as
regards interpretative methodology, it is more convincing to take openly worded
MFN clauses at face value and interpret them as encompassing more favorable
provisions on dispute settlement, including the host State's consent to
arbitration.

B. International Jurisprudence Supporting a Broad Application of MFN Clauses

The approach to focus on the plain meaning of MFN clauses and to
conclude on that basis that the clauses can serve as a basis of jurisdiction has
also received support in jurisprudence beyond the investment treaty arbitration
context. Considerable jurisprudence from national courts and international
tribunals supports that MFN clauses can incorporate more favorable dispute
resolution provisions and thus can serve as a basis of jurisdiction.24 2

For example, in Rights of Nationals of the United States of America in
Morocco the ICJ was to interpret a provision in a treaty between the United
States and Morocco that provided for MFN treatment with respect to commerce
in Morocco. 24 3 Under third-country treaties with Great Britain, Morocco, inter
alia, had granted "consular jurisdiction in all cases, civil and criminal, when
British nationals were defendants." 244 The ICJ concluded that "[a]ccordingly,
the United States acquired by virtue of the most-favoured-nation clauses, civil
and criminal consular jurisdiction in all cases in which United States nationals
were defendants." 245 Even though MFN treatment in this context referred to the
grant of jurisdiction to the authorities of a foreign State, the ICJ's reasoning
indicates no general prohibition against extending MFN clauses to cover matters
of jurisdiction. 24 6 Furthermore, the ICJ's decision in this regard is in line with a
significant number of decisions by domestic courts, including the highest courts
in France, Italy, Argentina and the United States, that all accepted that consular

241. Border and Transborder Armed Actions (Nicar. v. Hond.), 1988 I.C.J. 76, para. 16 (Dec.
20); see also Fisheries Jurisdiction (Spain v. Can.), 1998 I.C.J. 450-5 1, para. 38 (Dec. 4) (upholding
the same principle).

242. See Ben Hamida, Clause, supra note 119, at 1151-59.

243. See Rights of Nationals of the United States of America in Morocco (Fr. v. U.S.), 1952
I.C.J. 190 (Aug. 27). Article Fourteen of the Treaty provided:

The commerce with the United States shall be on the same footing as is the commerce
with Spain, or as that with the most favored nation for the time being; and their
citizens shall be respected and esteemed, and have full liberty to pass and repass our
country and seaports whenever they please, without interruption.

Article Twenty-Four provided in part that "it is further declared, that whatever indulgence, in trade
or otherwise, shall be granted to any of the Christian powers, the citizens of the United States shall
be equally entitled to them." See id.

244. Id.
245. Id.

246. Cf Siemens A.G. v. Argentina, Decision on Jurisdiction, Aug. 3, 2004, para. 99, 12 ICSID
Rep. 174 (W. Bank 2004).
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jurisdiction could be extended based on MFN clauses contained in commercial
treaties.

247

Similarly, a Commission of Arbitration in the Ambatielos Case affirmed
that the MFN clause in a treaty between the United Kingdom and Greece could
incorporate more favorable treatment accorded to third-party nationals in
domestic court proceedings. In the case at hand, the Greek Government alleged
that the non-production of evidence by the United Kingdom-as a party to court
proceedings before her own courts for breach of a contract for the sale of ships
between a Greek national and a U.K. Ministry- as well as threats to prosecute
the Greek national for tax claims in order to hinder him to initiate judicial
proceedings against the government violated international law. In particular,
Greece argued that, based on M!FN treatment, her nationals would have been
entitled to more favorable treatment accorded under third-party treaties the
United Kingdom had concluded. 248  In accepting this proposition, the
Commission observed:

It is true that "the administration of justice," when viewed in isolation, is a
subject-matter other than "commerce and navigation," but this is not necessarily
so when it is viewed in connection with the protection of the rights of traders.
Protection of the rights of traders naturally finds a place among the matters dealt
with by Treaties of commerce and navigation.
Therefore it cannot be said that the administration of justice, in so far as it is
concerned with the protection of these rights, must necessarily be excluded from
the field of application of the most-favoured-nation clause, when the latter
includes "all matters relating to commerce and navigation".249

Although the Commission ultimately found that no better treatment had
been accorded to other foreign traders in third-country treaties, 250 it considered
that the MFN clause would apply with respect to access to courts and the
procedure they apply even without an explicit reference to cover such issues.
While the issue concerned the treatment of foreign nationals in domestic courts,
the decision confirms that the application of MFN clauses to matters of dispute
settlement holds true as a general matter. 25 1

Finally, the dispute resolution mechanism under the General Agreement on

247. Ben Hamida, Clause, supra note 119, at 1151-53. Similarly, domestic courts have
accepted the application of MFN clauses in respect of other matters relating to procedure and
jurisdiction. See id. at 1153-54.

248. Cf Ambatielos Claim (Greece v. U.K.), 12 R.I.A.A. 83, 101 (1963).

249. Id. at 107.

250. Id. at 108-09.

251. Cf Maffezini v. Spain, Decision on Objections to Jurisdiction, Jan. 25, 2000, para 50, 5
ICSID Rep. 396 (W. Bank 2000). Likewise, the decision in Suez & InterAguas, para. 63, uttered
fundamental criticism with respect to the reasoning in Plama, without, however, passing onto
evaluating the decision's result ("Having duly considered the reasons set forth in the Plama decision,
this Tribunal comes to the conclusion that, whatever its merits, it is in any event clearly
distinguishable from the present case on a number of grounds.") (emphasis added). See also Suez
S.A. & Vivendi Universal S.A. v. Argentina, ICSID Case No. ARB/03/19, Decision on Jurisdiction,
Aug. 3, 2006, para. 65.
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Tariffs and Trade (GATT) offers an analogous example of how differences in
dispute settlement procedures were considered to constitute a violation of the
principle of non-discrimination. Although the decision in United States-Section
337 concerned a violation of the national treatment standard under Article 3(4)
GATT, because the United States provided different dispute settlement
procedures in patent violations cases for non-domestic products, the ratio
decidendi of the decision equally can be applied to MFN treatment:

The Panel first addressed the issue of whether only substantive laws, regulations
and requirements or also procedural laws, regulations and requirements can be
regarded as "affecting" the internal sale of imported products.... The Panel
noted that the text of Article III:4 makes no distinction between substantive and
procedural laws, regulations or requirements and it was not aware of anything in
the drafting history that suggests that such a distinction should be made .... In
the Panel's view, enforcement procedures cannot be separated from the
substantive provisions they serve to enforce. If the procedural provisions of
internal law were not covered by Article 111:4, contracting parties could escape
the national treatment standard by enforcing substantive law, itself meeting the
national treatment standard, through procedures less favourable to imported
products than to like products of national origin.252

In sum, the jurisprudence of national and international courts and tribunals
supports the argument that MFN clauses generally have a broad scope of
application and encompass aspects of dispute settlement and jurisdiction under
more favorable third-party treaties. Consequently, the jurisprudence outside the
investment treaty context provides no reason to approach the application and
interpretation of MFN clauses restrictively and limit the clauses to the
incorporation of more favorable substantive rights.

C. The Object and Purpose of Investment Treaties

The policies underlying investment treaties further justify the broadening of
MFN treatment to include the host State's broader consent to investor-State
dispute settlement. Their object and purpose consist in promoting and
protecting foreign investment, often with a particular focus on directing
investment flows into developing countries. A crucial factor to this objective is
the protection of foreign investors by ensuring the stability and predictability of
their investment activities and their investment-related rights. Above all, the
enforcement of BITs' substantive obligations helps to transform mere statements
of political intent into enforceable rights. Giving foreign investors recourse to
investor-State arbitration therefore adds to promoting foreign investment flows
and achieving the purpose of investment treaties. Against this background, it
would be surprising if States, without providing for an explicit exception, had
understood MFN clauses as inapplicable to that part of investment treaties that
gives muscle to the treaties' purpose. The object and purpose of investment

252. Report of the Panel, United States-Section 337 of the Tariff Act of 1930, 5.10, L/6439
(Nov. 7, 1989), GATT B.I.S.D. (36th Supp.) at 345 (1990).
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treaties therefore militates for incorporating more favorable dispute settlement
provisions from the host States' third party BITs by means of MFN clauses.

D. Equal Competition and Investor-State Dispute Settlement

Furthermore, the rationale of MFN clauses to create a level playing field
for foreign investors independent of their nationality militates for an expansive
application. Applying MFN clauses to questions of investor-State dispute
settlement, including admissibility and jurisdiction, helps to level the playing
field for foreign investors, because it makes no difference whether two foreign
investors face differences as regards their substantive or procedural protection.
Thus, an investor who has easier or broader recourse to arbitration has a
competitive advantage over other investors who cannot initiate investor-State
arbitration on comparable terms. Absent other equally effective means of
enforcing BIT obligations, for example, before domestic courts, the latter's
transaction costs, here in the form of enforcement costs, will be higher. If worse
comes to worse, the investor will have to bear the full costs resulting from the
host State's violation of its BIT obligations, while competitors covered by a
different BIT can enforce such obligations. Consequently, investors who cannot
enforce rights under their BIT cannot offer services and goods at the same price
as investors with broader recourse options to investor-State arbitration.

Thus, substantive investment protection is inseparable from its procedural
implementation, which is essential to the conferral of a right. 253 Moreover, it is
even questionable whether access to arbitration is a matter of procedural law.
Instead, having recourse to law enforcement mechanisms also can be understood
as a substantive right of an investor protected under an investment treaty. 254

The investor's right to initiate arbitration, therefore, should not be separated
from other substantive treatment standards as regards the operation of an MFN
clause. Instead, the broader consent to arbitration in subsequent third-country
BITs can be construed as an offer by the host State that-although under the
more favorable third-country treaty it only extends to investors covered by that
treaty-can also be accepted by investors under the basic treaty because the
MFN clause in that treaty has the effect of broadening the scope of offerees
ratione personae. Consent to arbitration given under the more favorable third-
party BIT therefore extends, by means of the MFN clause in the basic treaty, to
the investors covered under that treaty.

Using MFN clauses to incorporate the host State's broader consent to

253. See RosInvestCo U.K. v. Russia, SCC Case No. Arb. V079/2005, Award on Jurisdiction,
Oct. 2007, para. 132 (SCC 2007); Gas Natural SDG v. Argentina, ICSID Case No. ARB/03/10,
Decision on Preliminary Questions on Jurisdiction, June 17, 2005, para. 29 (W. Bank 2005);
Siemens A.G. v. Argentina, Decision on Jurisdiction, Aug. 3, 2004, para. 102, 12 ICSID Rep. 174
(W. Bank 2004); see also Radi, supra note 109, at 763-64.

254. See RosinvestCo, para. 132; Gas Natural, para. 29; Ambatielos Claim (Greece v. U.K.), 12
R.I.A.A. 83, 107 (1963).
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arbitrate under third-party BITs also dampens externalities arising from
imperfect enforcement of the host State's BIT obligations. Instead, being able to
make host States comply with their BIT obligations results in States seeing the
full consequences of a breach of an investment treaty. A broad construction of
MFN treatment, therefore, forces the host State to internalize the costs of
violating its treaty obligations. This will limit government breaches of
investment treaties to those cases in which the advantage a State derives from
the breach outweighs the full costs to affected foreign investors. Denying MFN
treatment in the context of investor-State dispute settlement, by contrast, would
enable a government to shift consequences of its breach selectively to
procedurally less protected investors. An interpretation of MFN clauses that
encompasses dispute settlement provisions thus requires host States to
internalize the costs stemming from a violation of investment treaties with
respect to investors from any home State.

E. Jurisdiction and Compliance with Treaty Obligations

The internalization of costs due to a broader jurisdictional basis
additionally benefits the compliance of host States with their obligations under
investment treaties. The prospect of being ordered by an arbitral tribunal to pay
damages for the violation of BIT obligations not only increases the costs of a
violation, but should also lead to fewer violations of investment treaties in the
future.2 55 Broader jurisdiction of investment tribunals thus goes along with an
additional compliance pull regarding the primary BIT obligations. A broad
interpretation of MFN clauses, in particular with respect to jurisdictional issues,
therefore, makes BITs more efficient and effective in governing international
investment relations.

Construing MFN treatment as broadening the jurisdiction of investment
tribunals also accords with the structure of international law and the duty it
imposes on States to comply with international obligations. In fact, compliance
with international law in general and international treaties in particular is central
to the fabric of international law. It not only follows from the principle ofpacta
sunt servanda that governs the law of international treaties, 256 but also informs
the object and purpose of State responsibility. Thus, resuming compliance with
its primary obligations is the principal duty of a State that has committed an
internationally wrongful act.257 In view of the general interest of States to
effectuate compliance with international law, MIFN clauses should be interpreted
as broadening the basis of jurisdiction of investment tribunals as investor-State
arbitration does not only help to settle disputes, but also functions as a

255. Cf. Keith N. Hylton, Fee Shifting and Incentives to Comply with the Law, 46 VAND. L.
REv. 1069 (1993).

256. See Vienna Convention on the Law of Treaties, art. 26, May 23, 1969, 1155 U.N.T.S. 331.

257. See Responsibility of States for Internationally Wrongful Acts, [2001] 2 Y.B. Int'l L.
Comm'n (pt. 2), art. 29, G.A. res. 56/83, Annex, U.N. Doc. A/RES/56/83/Annex (Dec. 12, 2001).
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mechanisms to make States comply with their investment treaty obligations.
However, if the basic treaty does not provide for investor-State dispute

settlement at all, the situation will be different. In such cases, the interpretation
of an MFN clause in the treaty will more likely than not bar the incorporation of
the consent to dispute settlement from third-party BITs, since it will be difficult
to establish that the MFN clause covered issues of dispute settlement as part of
the clause's subject matter. That the subject matter of the basic treaty does not
encompass matters of dispute settlement militates against the presumption that
the subject matter of the MFN clause is broad enough so as to cover matters that
are outside the scope of application of the basic treaty. Instead, under the
ejusdem generis rule, the basic treaty's MFN clause usually would be limited to
importing more favorable substantive investment protection. Likewise, if the
basic treaty does not contain provisions on investor-State dispute settlement at
all, one would not expect the Contracting Parties to limit the scope of
application of an MFN clause accordingly. By contrast, treaties allowing for
limited recourse to investor-State arbitration already account for the possibility
that investors are entitled to enforce obligations contained in an investment
treaty. Broader consent to arbitration in such cases thus directly relates to the
type of protection of foreign investors that was already envisaged in the basic
treaty.

Finally, State practice suggests that an MFN clause included in a treaty that
does not provide for investor-State dispute settlement at all cannot incorporate
more favorable dispute settlement mechanisms that a State has consented to
under third-party treaties. Thus, under Article 2(1) GATS, which enshrines
MFN treatment for the trade in services, the issue arose whether that Article
could introduce into the GATS more favorable rights from third-country
investment treaties, in particular an investor's right to initiate investor-State
dispute settlement, and thus extend any more favorable treatment that a State
extended under its BITs to all GATS signatories and their investors. 25 8 While
three States have in fact excluded, in exemptions they made to Article Two of
GATS, the incorporation of investor-State dispute settlement provisions
established under investment treaties, the vast majority of States did not adopt
any position on such an effect of the MFN clause in GATS. Although it is
arguable that, by accepting Article 2(1) without execptions, all these States have
incorporated their consent to investor-State arbitration from third-country BITs
into the GATS, it is more convincing to conclude that these States believed from
the outset that Article 2(1) would not have such an effect, since investor-State
dispute settlement has to be regarded as clearly outside the scope of application
of GATS. It, therefore, is not covered by the subject matter of that provision.

258. See Ben Hamida, Clause, supra note 119, at 1159-62; Ben Hamida, Procedural Rights,
supra note 119, at 242-46.
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F. Must the State's Consent to Arbitrate Be "Clear and Unambiguous "?

The main argument against incorporating more favorable consent to
investor-State arbitration based on MFN treatment is that consent to arbitration
must be-similar to the position adopted by domestic courts concerning
commercial agreements to arbitrate-"clear and unambiguous." 25 9  Thus, the
U.S. Supreme Court, for example, considers in a long-standing jurisprudence
that consent to commercial arbitration has to be "clear and unmistakable." 260

This requirement is, however, not germane to dispute settlement under public
international law. While it is true under public international law that States must
equally consent to arbitration in order to come under the jurisdiction of an
arbitral tribunal, the forms in which such consent can be expressed cannot be
measured by the standards that are applicable in the commercial arbitration
context. Instead, analogies to commercial arbitration are questionable.

First, if the argument that consent to arbitration must be "clear and
unambiguous" was a resounding requirement of State consent to jurisdiction
under international law, international courts and tribunals would be required to
interpret jurisdictional requirements restrictively and resolve doubts in favor of
State sovereignty. They would always have to decline jurisdiction in cases of
ambiguity or a lack of clarity. However, neither investment treaty arbitration
nor international law dispute resolution generally shows this to be the case.
Thus, the Tribunal in Amco Asia v. Indonesia emphasized:

[L]ike any other conventions, a convention to arbitrate is not to be construed
restrictively, nor, as a matter of fact, broadly or liberally. It is to be construed in
a way which leads to find out and to respect the common will of the parties: such
a method of interpretation is but the application of the fundamental principle
pacta sunt servanda, a principle common, indeed, to all systems of internal law
and to international law. 261

Following Amco Asia, the Tribunal in Mondev v. United States held that
matters of jurisdiction had to be interpreted neither extensively nor restrictively,
but objectively according to the accepted rules of treaty interpretation: "[T]here
is no principle either of extensive or restrictive interpretation of jurisdictional

259. See Wintershall Aktiengesellschafl v. Argentina, ICSID Case No. ARB/04/14, Award,
Dec. 8, 2008, paras. 167, 187-89 (W. Bank 2008); Telenor Mobile Commc'ns A.S. v. Hungary,
ICSID Case No. ARB/04/15, Award, Sept. 13, 2006, para. 90 (W. Bank 2006); Berschader v.
Russia, SCC Case No. 080/2004, Award, Apr. 21, 2006, para. 181 (SCC 2006); Plama Consortium
Ltd. v. Bulgaria, Decision on Jurisdiction, Feb. 8, 2005, paras. 198-200, 204, 212, 218, 223, 13
ICSID Rep. 272 (W. Bank 2005).

260. See First Options of Chicago, Inc. v. Kaplan., 514 U.S. 938, 944 (1995). Courts in the
United Kingdom "have struggled with conflicting views on whether or not there must be 'distinct
and specific words' specifically referring to the arbitration clause in order for it to be incorporated by
reference." James M. Hosking, Non-Signatories and International Arbitration in the United States:
The Quest for Consent, 20 ARB. INT'L 289, 292 (2004). See also Plama, para. 198 (stating that this
requirement "is a well-established principle, both in domestic and international law").

261. Amco Asia Corp. v. Indonesia, ICSID Case No. ARB/81/I, Decision on Jurisdiction, Sept.
25, 1983, para. 14(i), 1 ICSID Rep. 389 (W. Bank 1983) (emphasis in the original).
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provisions in treaties. In the end the question is what the relevant provisions
mean, interpreted in accordance with the applicable rules of interpretation of
treaties."

262

Furthermore, the Permanent Court of International Justice already
acknowledged that "there is no rule laying down that consent [to jurisdiction]
must take the form of an express declaration rather than that of acts conclusively
establishing it." 263 Likewise, the ICJ has never been restrictive in interpreting
jurisdictional issues. Instead, the Court clarified that it will "have to consider
whether the force of the arguments militating in favour of jurisdiction is
preponderant, and to 'ascertain whether an intention on the part of the Parties
exists to confer jurisdiction upon it.' 264 At the same time, it cited the PCIJ in
The Factory at Chorz6w to support that "[t]he fact that weighty arguments can
be advanced to support the contention that it has no jurisdiction cannot in itself
create a doubt calculated to upset jurisdiction." 265 Hence, "it is for the Court to
determine [its jurisdiction] from all the facts and taking into account all the
arguments advanced by the Parties" 266 on the basis of an objective
interpretation without any presumption of either restrictive or expansive
interpretation. 2 67 Judge Higgins thus concluded in her Separate Opinion in Oil
Platforms:

It is clear from the jurisprudence of the Permanent Court and of the International
Court that there is no rule that requires a restrictive interpretation of
compromissory clauses. But equally, there is no evidence that the various
exercises of jurisdiction by the two Courts really indicate a jurisdictional
presumption in favour of the plaintiff .... The Court has no judicial policy of
being either liberal or strict in deciding the scope of compromissory clauses: they
are judicial decisions like any other.268

A State's consent to arbitration under investment treaties is no different
from a State's consent to the jurisdiction of international courts and tribunals in
all of these cases. Requiring "clear and unambiguous" consent to arbitration by
States therefore would depart from the test generally applied to determine the
jurisdiction of international courts and tribunals. Accordingly, the Tribunal in
Suez v. Argentina rejected the requirement that the State's consent had to be

262. Mondev Int'l Ltd. v. United States, Award, Oct. 11, 2002, para. 43, 6 ICSID Rep. 181, 203

(W. Bank 2002); see also Ethyl Corp. v. Canada, Award on Jurisdiction, June 24, 1998, para. 55, 7
ICSID Rep. 12 (W. Bank 1998).

263. Rights of Minorities in Upper Silesia (Minority Schools) (Germ. v. Pol.), 1928 P.C.I.J.
(set. A) No. 15, at 25 (Apr. 26).

264. Border and Transborder Armed Actions (Nicar. v. Hond.), 1988 L.C.J. 76, para. 16 (Dec.
20) (making reference to The Factory at Chorz6w (Claim for Indemnity) (Germ. v. Pol.), 1927
P.C.I.J. (ser. A) No. 9, at 32 [July 26]).

265. Id.

266. Fisheries Jurisdiction (Spain v. Can.), 1998, I.C.J. 450, para. 38 (Dec. 4).

267. See id. para. 44.

268. Oil Platforms (Iran v. U.S.), 1996 I.C.J. 857, par. 35 (Dec. 12) (Rosalyn Higgins,
Separate Opinion).
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"clear and unambiguous" in order for MIFN treatment to incorporate broader
consent to arbitration in third-party treaties. It emphasized instead "that dispute
resolution provisions are subject to interpretation like any other provisions of a
treaty, neither more restrictive nor more liberal." 269

Second, the analogy tribunals in cases such as Plama v. Bulgaria draw
between investment treaty arbitration and commercial arbitration
mischaracterizes the nature of BITs. BITs are not ordinary contracts between
private parties, but international treaties to be interpreted according to rules and
rationales that differ from those in the interpretation and application of
commercial contracts. Above all, the distributions of interests in both situations
are different. BITs do not constitute private law instruments that solely govern
the relations between private and theoretically equal parties. Rather, investment
treaties order the investment relations between States. Above all, the rationale
for requiring "clear and unambiguous" consent to arbitrate in commercial
settings is not applicable to the investor-State context.

Requiring "clear and unambiguous" consent has different ramifications for
commercial and investment arbitrations. In commercial arbitration, this
requirement ensures not only that "commercial arbitration agreements, like other
contracts, 'are enforced to their terms' ... and according to the intentions of the
parties." 2 70 It also protects private parties against forgoing their right to dispute
settlement in a state court absent their clear consent. Host States, by contrast, do
not need comparable protection. Indeed, requiring the host State's consent to be
"clear and unambiguous" might deny the investors access to efficient,
independent and neutral dispute settlement by arbitration and leave them with
often less efficient and neutral means, especially in developing countries.
Ultimately, a restrictive interpretation of MFN clauses that shields host States
from dispute settlement and enforcement mechanisms under investment treaty
arbitration, even though the host State's consent to such mechanisms can readily
be construed, is also questionable from a policy perspective.

G. MFN Clauses and Treaty-Shopping

The second major argument against a broad application of MIFN treatment
is to avoid "undesirable" or "disruptive treaty-shopping". 27 1 Reflecting the

269. AWG Group Ltd. v. Argentina, ICSID Case No. ARB/03/19, Decision on Jurisdiction,
Aug. 3, 2006, para. 66 (UNCITRAL 2006); Suez S.A. & Vivendi Universal S.A. v. Argentina,
ICSID Case No. ARB/03/19, Decision on Jurisdiction, Aug. 3, 2006, para. 66 (W. Bank 2006); Suez
S.A. & lnterAguas S.A. v. Argentina, ICSID Case No. ARB/03/17, Decision on Jurisdiction, May
16, 2006, pars. 64 (W. Bank 2006).

270. First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 947 (1995).
271. See Maffezini v. Spain, Decision on Objections to Jurisdiction, Jan. 25, 2000, para 63, 5

ICSID Rep. 396 (W. Bank 2000); Salini Costruttori S.p.A. v. Jordan, ICSID Case No. ARB/02/13,
Decision on Jurisdiction, Nov. 15, 2004, para. 115 (W. Bank 2004); Plama Consortium Ltd. v.
Bulgaria, Decision on Jurisdiction, Feb. 8, 2005, paras. 222-23, 13 ICSID Rep. 272 (W. Bank 2005);
Telenor Mobile Comme'ns A.S. v. Hungary, ICSID Case No. ARB/04/15, Award, Sept. 13, 2006,
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bilateralism paradigm in investment treaty arbitration, this argument contravenes
the object and purpose of M!FN treatment to prevent States from shielding rights
and benefits in bilateral relations from their extension to third-country investors.
MFN clauses decisively target such discriminatory behavior and aim at creating
a level playing field with equal conditions in order to allow for uncontorted
competition between foreign investors. Seeking the most favorable protection
offered by the BITs of a specific host State is therefore not a shopping for
unwarranted advantages, but the core objective of MFN clauses. Moreover, the
term "treaty-shopping" misrepresents investors as co-opting third-party treaties
to their relationship with the host State. This, however, is not the case: the treaty
governing the investor-State relations always remains the basic treaty, not any
more favorable third-party treaties:

Furthermore, the application of MFN clauses to matters of jurisdiction does
not harm the investment relations of States. Quite on the contrary, such
application of MFN clauses harmonizes compliance procedures for the host
State's obligations under investment treaties. Arguments about disharmonizing
effects of MFN clauses or complaints of "treaty-shopping" as a problem are thus
incompatible with the very rationale of MFN treatment. These arguments
express no more than mere unease with MFN treatment as a principle governing
international investment relations and disregard the benefits stemming from
uniform and non-discriminatory rules. Criticizing "treaty-shopping" is thus
merely a cover for policy arguments against the desirability of MFN treatment
as such, rather than an independent argument to guide the interpretation of MFN
clauses.

H. MFN Treatment and Public Policy Restrictions

The Tribunal in Maffezini attempted to distinguish between the "legitimate
extension of rights and benefits by means of the operation of the [MFN] clause.
. . and disruptive treaty-shopping that would play havoc with the policy
objectives of underlying specific treaty provision .... 272 To this end, it
introduced a number of "public policy considerations" to prevent circumventing
certain restrictions on investor-State dispute settlement. 27 3  The Tribunal,
however, has never explained the legal basis of these exceptions to satisfaction.
Yet, two explanations for the Tribunal's reasoning seem possible. Either public
policy exceptions to MFN treatment stem from the domestic legal order of the
host State or from the consent of the contracting States Parties to the BIT and

para. 93 (W. Bank 2006); cf Wintershall Aktiengesellschaft v. Argentina, ICSID Case No.
ARB/04/14, Award, Dec. 8, 2008, paras. 167-68, 173-76 (W. Bank 2008). See also Radi, supra note
109, at 771-74 (likewise critical on the negative effects of treaty-shopping).

272. Maffezini, para. 63.
273. See id. paras. 62-63; see also Nat'l Grid v. Argentina, Decision on Jurisdiction, June 20,

2006, para. 92 (UNCITRAL 2006); Siemens A.G. v. Argentina, Decision on Jurisdiction, Aug. 3,
2004, para. 106, 12 ICSID Rep. 174 (W. Bank 2004).
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therefore form part of international law.
The term "public policy consideration," as used by the Tribunal, evokes a

parallel to exceptions to the enforcement of agreements to arbitrate in
commercial arbitration. In fact, the formulation in the Maffezini decision
resembles the conclusion of the U.S. Supreme Court in Bremen v. Zapata Off-
Shore Co. that "[a] contractual choice-of-forum clause should be held
unenforceable if enforcement would contravene a strong public policy of the
forum in which suit is brought, whether declared by statute or judicial
decision." 2 74  "Public policy" in this context is used as an exception to the
enforceability of arbitration clauses.

Yet, such exceptions in commercial arbitration serve a purpose that is at
odds with the basic framework of investment treaty arbitration as an instrument
of public international law. In commercial arbitration, public policy exceptions
aim at upholding specific interests of the forum State in preventing private
parties from settling disputes outside the forum State's court system. The
interests protected by public policy exceptions are either specific interests of the
State that insists on public enforcement of certain non-arbitrable matters, such as
status-related proceedings in family matters, or aims at protecting one of the
private parties from foregoing its right to recourse to the State's own courts.

The situation in investment treaty arbitration, by contrast, is fundamentally
different. States, unlike private parties, do not have to be protected against the
enforcement of obligations under international law. On the contrary, one of the
major deficiencies in traditional investor-State relations is the lack of effective
enforcement mechanisms under general international law. 275 Similarly, in the
BIT context, the consequences of not enforcing an arbitration agreement
between the State and the investor are fundamentally different from the
commercial arbitration context. Instead of being able to have recourse to State
courts that-at least in most developed countries--effectively and efficiently
render justice, an investor would face the courts in the host State that, in many
developing and transitioning economies, are not sufficiently independent and
impartial, or do not settle disputes efficiently. 276  Furthermore, if the public
policy considerations proclaimed by the Maffezini tribunal originated from the
host State's domestic legal order, their recognition would allow the host State to
unilaterally invoke exceptions to the operation of an MFN clause and thus
contravene the primacy of international over national law. 277

Consequently, the only defensible basis for the Tribunal's "public policy
considerations" can be the consent of the States Parties to a BIT.27 8 As such,

274. Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 15 (1972).

275. Cf Stephan Schill, Enabling Private Ordering-Function, Scope and Effect of Umbrella
Clauses in International Investment Treaties, 18 MINN. J. INT'L L. 1, 23-26 (2009).

276. Id. at 21-22.

277. Cf Vienna Convention on the Law of Treaties, supra note 256, art. 27.

278. See Dolzer & Myers, supra note 119, at 52-54.
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the "public policy considerations" could be explained as constituting implicit
exceptions to the scope of application of MFN clauses. Whether this is properly
called a "public policy exception" may be doubted as no independent public
policy concerns would be involved that override the host State's consent.

Apart from semantics, such implicit exceptions are hardly necessary as
regards the application of MFN clauses to matters of investor-State dispute
settlement. Instead, the existing limits to the operation of MIFN clauses, in
particular the ejusdem generis rule, arguably constitute sufficient barriers against
what can be considered a "disruptive" effect of the clauses. If the Contracting
Parties had mutually agreed to limit the scope of application MFN clauses, they
can always spell out exceptions in the text of the respective BIT (as is frequently
done, for example, for customs union or concerning benefits stemming from
double taxation treaties). In contrast, implicit exceptions to MFN clauses have
traditionally only been accepted under limited circumstances. 27 9 A fortiori,
there is no place for unilateral public policy considerations, as this would enable
one State to escape from its obligations under international law. 280 Last but not
least, invoking that certain considerations relate to public policy is implausible if
the host State does not address them uniformly in its investment treaties. 28 1

Instead, principles of treaty interpretation suffice to determine the scope
and the limits of MFN clauses in investment treaties. Thus, one will have to go
through accepted modes of treaty interpretation, primarily the text of the
instrument, in order to reach a conclusion on whether, for example, Article 1103
NAFTA incorporates more favorable treatment regarding dispute settlement. In
this context, one will also have to weigh the consideration that bypassing
procedural limitations in a multilateral and "highly institutionalized system of
arbitration" may differ from the effect MFN clauses have in a bilateral treaty
framework that handles matters of dispute settlement in a less institutional
fashion. There is, however, no need and no normative basis for the conclusion
that MFN clauses in a multilateral and highly institutionalized framework should
have per se different effects and a different scope from MFN clauses in bilateral
treaties.

The remaining examples of "public policy considerations" introduced in
Maffezini, however, should be discarded as exceptions to the application of
MFN clauses. First, the exhaustion of local remedies prior to investor-State
arbitration is not a limitation on the jurisdiction of investment tribunals, but a

279. See supra notes Il1 and 117.

280. This would be contrary to the principle that the domestic legal order cannot serve as an
exception from or excuse for not complying with international treaty obligations. See Vienna
Convention on the Law of Treaties, supra note 256, art. 27

281. Cf Siemens A.G. v. Argentina, Decision on Jurisdiction, Aug. 3, 2004, para. 105, 12
ICSID Rep. 174 (W. Bank 2004) ("The Tribunal would consider an indication of the existence of a
policy of the Respondent if a certain requirement has been consistently included in similar treaties
executed by the Respondent.").
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restriction concerning the admissibility of a claim. 282 It should therefore be
treated no differently than waiting clauses. Moreover, the contracting parties to
BITs usually waive the requirement to exhaust local remedies. This shows that
this access requirement to investor-State arbitration is not important enough in
general State practice to be covered by an implicit, and thus mutually agreed,
exception to MFN treatment. Furthermore, an openly worded MFN clause can
hardly be understood to contain an implied exception to an instrument that is as
suited to distort enforcement opportunities for investors with different
nationalities and to negatively affect equal competition as the exhaustion of
local remedies.

Second, the general proposition that MFN clauses could not bypass "fork in
the road"-clauses seems equally unconvincing. Although the finality of dispute
settlement mechanisms is a legitimate concern of the contracting parties, 283

"fork in the road"-clauses can distort competition between investors covered
under different BITs significantly. In view of the rationale of MFN treatment it
is thus difficult to justify why investors from some home States should be
allowed to bring claims both in the domestic legal system and on the
international level, while investors from other home States are restricted to one
forum. Depending on the circumstances, concepts such as estoppel or abus de
droit would better prevent multiple proceedings against the host State in its
domestic courts and in investor-State arbitration, in particular those brought in
bad faith. Nonetheless, such precaution does not justify treating "fork in the
road" clauses as immune from being circumvented by the operation of MFN
clauses.

Finally, under certain circumstances an investor will even be able to replace
the dispute settlement provisions in the basic treaty with those from the host
State's third-country BITs based on an openly worde MFN clause. This,
however, will require scrutiny over whether the latter are indeed more favorable
and, furthermore, accept jurisdiction over the claim between an investor and the
host State in question. For example, there is no reaons why an investor should
not be able to invoke the consent to ICSID arbitration under one of the host
State's third-party treaties, even though the basic treaty provides for arbitration
under UNCITRAL rules, or conversely, invoke the consent to UNCITRAL
arbitration, even though the basic treaty only provides for ICSID arbitration.
Depending on the circumstances of the case, ICSID or UNCITRAL arbitration
may be more favorable for an investor in initiating investment treaty

282. See Interhandel (Switz. v. U.S.), 1959 I.C.J. 26 (Mar. 21) (stating that the objection that
local remedies have not been exhausted "must be regarded as directed against the admissibility of
the Application of the Swiss Government"); see also SGS Socit6 Grnrrale de Surveillance S.A. v.
Philippines, Decision on Objections to Jurisdiction, Jan. 29, 2004, para. 154, 8 ICSID Rep. 518 (W.
Bank 2004) (with further references).

283. See Maffezini v. Spain, Decision on Objections to Jurisdiction, Jan. 25, 2000, para 63, 5
ICSID Rep. 396 (W. Bank 2000).
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arbitration. 284 While ICSID arbitration, for example, is more favorable than
UNCITRAL arbitration regarding recognition and enforcement, UNCITRAL
arbitration can be more favorable than ICSID arbitration as the former does not
require that the jurisdictional requirements of Article Twenty-Five ICSID
Convention are met, which excludes, for example, claims by dual nationals and
may have a stricter scope ratione materiae as regards the notion of investment
than some investment treaties.

At the same time, however, the more favorable forum under the third-
country BIT has to be open to the investor's claim under the basic treaty and
accept jurisdiction. For example, an investor whose home State has not ratified
the ICSID Convention cannot conduct arbitration under the ICSID Convention
based on the MFN clause in the basic treaty, even though the host State may
have consented to ICSID arbitration in third-country BITs because the
Convention is only applicable when both States concerned have adhered to it.285

Similarly, when the United Kingdom invoked MFN treatment vis-A-vis Iran in
the Anglo-Iranian Oil Company case to establish the jurisdiction of the ICJ,
based on the argument that Iran had submitted to such jurisdiction in relation to
comparable treaties, the Court pointed out that its basis for jurisdiction over Iran
was limited pursuant to Iran's declaration under Article 36(2) of the Court's
Statute to disputes relating to the application of treaties or conventions accepted
by Iran after the ratification of said declaration.286 The Court therefore declined
jurisdiction in the case at hand:

[The] most-favoured-nation clause [the United Kingdom invoked] . . . is
contained in the Treaties of 1857 and 1903 between Iran and the United
Kingdom, which are not subsequent to the ratification of the Iranian Declaration.
While Iran is bound by her obligations under these Treaties as long as they are in
force, the United Kingdom is not entitled to rely upon them for the purpose of
establishing the jurisdiction of the Court, since they are excluded by the terms of
the Declaration. 287

The Court therefore declined jurisdiction in the case at hand not because it
considered that an MFN clause could not incorporate more favorable jurisdiction
under third-party treaties, but because the jurisdiction of the ICJ itself was
limited by the Court's Statute in connection with the Iranian declaration. The
Court, therefore, did not reject the proposition that MFN clauses could
incorporate broader consent to jurisdiction. 288

284. On relevant differences between ICSID and UNCITRAL Arbitration, see Giorgio
Sacerdoti, Investment Arbitration under ICSID and UNCITRAL Rules, 19 ICSID REv.-FOR. INV. L. J.
1(2004).

285. However, one needs to consider in such cases whether recourse to arbitration under the
ICSID Additional Facility rules is possible.

286. See Anglo-Iranian Oil Company (U.K. v. Iran), 1952 I.C.J. 107-10 (July 22).

287. Id. at 109.

288. Cf Leupold-Praesent v. Germany, 25 I.L.R. 540 (1958). Concerning the recourse of a
Swiss national, invoking MFN treatment granted in a treaty between Switzerland and Germany
before the Arbitral Commission on Property, Rights and Interests in Germany, access to which was
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VI.
CONCLUSION: MFN TREATMENT - SECURING THE FUTURE OF MULTILATERALISM

MFN clauses in investment treaties influence the multilateralization of
bilateral investment relations between States. Parallel to international trade law,
MFN treatment in the investment context aims at creating non-discriminatory
conditions for investors from different home States as a prerequisite for equal
competition among them. They aim at preventing a distortion of the market by
prohibiting competitive disadvantages for certain investors based on differences
in the scope of investment protection their respective home State BITs offer.
MFN clauses thus recognize the value competitive structures bring to an
efficient allocation of investment in a market environment. They are thus also in
line with the more general thrust of BITs to implement institutions that support
economic efficiency, reduce transaction costs in international investment
relations and enable host States to attract investment into economic sectors
where they have a competitive advantage over other economies.

Against this backdrop, arbitral practice has accepted that MFN clauses
incorporate more favorable substantive investment protection from third-country
BITs and thus create a uniform level of investment protection for all investors to
whom MFN treatment applies. Similarly, investment tribunals have uniformly
accepted that MFN clauses allow circumventing access restrictions to investor-
State arbitration, in particular less favorable waiting periods, if third-country
BITs offer more favorable conditions. By contrast, the operation of MFN
clauses to incorporate broader consent to arbitration from third-country BITs has
met considerable resistance. Relying on analogies to commercial arbitration that
require "clear and unambiguous" consent, arbitral jurisprudence has, so far with
one exception, declined to apply MFN clauses as a basis of jurisdiction for
investment tribunals.

This Article, however, argues that absent any clear indications to the
contrary, MFN clauses should be applied broadly to incorporate any more
favorable treatment, independent of whether it concerns substantive or
procedural matters. Not only are analogies with regard to the interpretation of

restricted to nationals of U.N. Member States, the Commission held:

It is true that, by agreement with a country which, like the Swiss Confederation, is not
a member of the United Nations, the Federal Republic of Germany could grant the
nationals of such a country the same concessions as those granted under Article 6 of
Chapter Ten, but has no power to extend the jurisdiction of the Commission to
disputes with such nationals without the consent of the other Signatory States. The
Commission was established by the Convention and its jurisdiction is defined therein
and in the Charter annexed thereto. Any extension of that jurisdiction would
constitute a modification of the Convention and of the Charter and, as in the case of
any modification of an agreement, may be made only with the consent of all the
Parties thereto.

Id. at 542
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the consent to arbitrate in commercial matters, on the one hand, and investment
treaty arbitration, on the other, misplaced. Restrictive interpretations of either
MFN clauses in investment treaties or of the host State's consent to arbitration
are also not compatible with accepted modes of treaty interpretation under
international law. Rather "dispute resolution provisions are subject to
interpretation like any other provisions of a treaty, neither more restrictive nor
more liberal."' 289  Excluding MFN clauses from applying to questions of
jurisdiction also contravenes the rationale of MIFN treatment to create a level
playing field for investors from different home States and creates tensions with
the object and purpose of investment treaties. Rather, the importance of
investor-State arbitration as a dispute settlement and compliance mechanism for
the promotion and protection of foreign investment militates for the broad
application of MFN clauses to encompass matters of jurisdiction. This does also
not remove the fundamental requirement that States must consent to arbitration
or any other dispute resolution mechanism under international law. Instead, the
consent they have given under one treaty will be extended, based on the
operation of an MFN clause, to the beneficiaries of that clause.

As a consequence, good arguments exist for the proposition that MFN
clauses can import the broader consent to arbitration from third-country treaties.
Thus, the offer to arbitrate in the third-country BIT does not only extend to the
investors covered by the third party treaty, but also to investors covered under
the basic treaty containing the MFN clause. Consent in third-party BITs can
include more causes of action. Consent can also include more favorable arbitral
fora the host State consented to under its third party BITs, for example, because
those other fora produce more easily recognizable and enforceable awards, or
offer fewer or less stringent jurisdictional access restrictions to investor-State
arbitration.

The situation may be different, however, if the basic treaty does not provide
for investor-State dispute settlement at all. Then the basic treaty does not
encompass investor-State arbitration among its subject matters. This would
limit the scope of the treaty's MFN clause to importing more favorable
treatment regarding matters of substantive investment protection. Provisions
concerning investor-State dispute settlement in that case, by contrast, would
relate to a subject matter that is outside the scope of application of the basic
treaty.

The debate about the scope of MFN clauses and its application to questions
of jurisdiction also illustrates the struggle between bilateralism and
multilateralism as an ordering paradigm for international investment relations.
While the restrictive interpretation of MFN clauses understands BITs as

289. AWG Group Ltd. v. Argentina, ICSID Case No. ARB/03/19, Decision on Jurisdiction,
Aug. 3, 2006, para. 66 (UNCITRAL 2006); Suez S.A. & Vivendi Universal S.A. v. Argentina,
ICSID Case No. ARB/03/19, Aug. 3, 2006, Decision on Jurisdiction, para. 66 (W. Bank 2006); Suez
S.A. & InterAguas S.A. v. Argentina, ICSID Case No. ARB/03/17, Decision on Jurisdiction, May
16, 2006, para. 64 (W. Bank 2006).

2009]

72

Berkeley Journal of International Law, Vol. 27, Iss. 2 [2009], Art. 5

http://scholarship.law.berkeley.edu/bjil/vol27/iss2/5



568 BERKELEY JOURNAL OF INTERNATIONAL LAW

expressions of bilateral quidpro quo bargains, the broader approach is closer in
line with creating a multilateral order for a single global economy that is based
on non-discriminatory and uniform rules for investors in every investment-
related aspect. For the broader approach, BITs are committed to non-
discrimination and liberalization and form elements of a multilateral
international order for foreign investment relations with uniform standards of
protection.

Yet, MFN clauses do not only have effects on the relationship between
investors and States. They also level the inter-State relations between the host
State and different home States and advance the system of international
investment protection towards multilateralism. In particular, MFN clauses have
the effect of reducing leeway for specificities in bilateral investment relations
and undermine the possibilities for bilateral quidpro quo bargaining. In doing
so, MFN clauses do not only affect international economic relations, but more
generally transform the idea of ordering international relations on a multilateral
basis into actual practice. 290 Thus, similar to the context of international trade,
the inclusion of MFN clauses in investment treaties can be seen as yielding to
non-economic objectives in suppressing the type of protectionism and bilateral
isolation that was considered to have constituted at least a supporting factor for
the economic depression in the 1930s and subsequently World War 11.291

Finally, MFN clauses do not only multilateralize existing international
investment treaties. By securing the multilateralization of specific bilateral
advantages, they also make it harder for States to shift their future international
economic policy-making to genuine bilateralism that includes granting
preferential treatment on the basis of quid pro quo bargains. Instead, MFN
clauses secure that a certain level of investment protection that was reached in
earlier investment treaties will be more difficult to change by introducing more
restrictive BITs in future investment treaties. MFN clauses impede attempts to
withdraw from the level of investment protection once granted by a host State in
its investment treaties, as the clauses enable investors to incorporate possibly
broader standards of investment protection from older investment treaties the
same State has concluded. Only changes in a State's investment treaty practice
that are accompanied by restrictions in MFN clauses themselves will enable
States to isolate new investment treaties from a multilateralization of earlier
agreements. To a certain extent, MFN clauses therefore lock States into the
most favorable level of investment protection reached at one point of time and
project this level into the future. 2 92 In sum, MFN clauses therefore form part of

290. See Verbit, supra note 61, at 25-31.

291. See id.; see also CURZON, supra note 64, at 20-63.

292. States, therefore, are only gradually able to change the principles of international
investment law enshrined in their BITs, in particular since most BITs are concluded for substantial
periods of time of usually at least ten years and also provide for long periods of protection for
existing investment after a possible termination (often up to twenty years). See, e.g., Agreement on
the Encouragement and Reciprocal Protection of Investments art. 15, P.R.C.-F.R.G., Dec. 1, 2003,
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the ongoing process of multilateralizing international investment relations and
constitute one of the explicit normative bases of this development.

2362 U.N.T.S. 253. Changes to the overall treaty system will, therefore, unless the Contracting
States Parties agree on the changes, require that newly concluded BITs contain limitations of MFN
treatment for more favorable treaty provision from earlier treaties. Canada has therefore amended its
Model BIT in this direction. It now includes an Annex that exempts MFN treatment with respect to
prior BIT obligations and thus gives it more leeway to gradually change the level of investment
protection due under its investment treaties. See Canadian Model BIT, Annex III para. 1 (2004),
available at http://ita.law.uvic.ca/documents/Canadian2004-FIPA-model-en.pdf.
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The Community Referendum:
Participatory Democracy and the Right to

Free, Prior and Informed Consent to
Development

Brant McGee*

I.
INTRODUCTION

Development projects, especially mining ventures by large multinational
corporations, are often the subject of sustained-and sometimes violent-
controversy in Latin America and other developing areas of the world rich in
natural resources where resource extraction projects may have a devastating
impact on the lives, health, resources, and culture of the local population.
Among the most promising ideas to reduce violence and promote informed
participation by citizens is an entirely democratic form of ascertaining
community sentiment and determining policy-the community referendum or
consulta popular-in which voters in the potentially affected localities can
register their agreement or opposition to a specific development project by
voting in free and fair elections. Such referenda, which have only recently
arisen as a means to oppose unwanted resource extraction projects, represent a
new, accurate, and democratic measurement of whether a community has
provided the free, prior and informed consent (FPIC) to proposed development
as required under international law. The use of community referenda as a means
of ensuring the human rights of people whose communities may be threatened
by large development projects had been intermittent and confined to just a few
states but is now spreading rapidly. The idea of holding elections where people

* Counsel, Environmental Defender Law Center. I am forever grateful to Ruth-Ellen Perlman and
Professor Ira Lupu, Georgetown University Law School for their past support and to Mary Holland,
Director, Graduate Legal Skills Program, New York University Law School, Lewis Gordon,
Director, Environmental Defender Law Center, Jay Porter, Jennie Hausler and Philomena Hausler
for their invaluable assistance in the preparation of this article.
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can exercise a direct voice in planning the future of their communities must now
be fully recognized as a fundamental human right with broad support in
international law. Potentially damaging development must face the test of
participatory democracy.

The requirement that indigenous peoples provide FPIC to any development
on their lands is an internationally recognized, but controversial, human right.
The right to FPIC was most recently set out in the 2007 UN Declaration on the
Rights of Indigenous Peoples. 1 The necessary consent of indigenous peoples
under the declaration is a recognition that the "historic injustices" outlined in the
preamble have allowed for the exploitation of their lands in violation of their
right to choose forms of development that best meet their needs and interests. 2

The Environmental Law Institute, in an extensive study of its application to
mining projects, defines FPIC as "the right of the local community to be
informed about potential mining operations on a complete and timely basis and
to approve the operation prior to the commencement of the operation." 3 This
definition supports the proposition that the local population can withhold
consent in order to stop a project. A free and fair community referendum with
formal and appropriate voting standards is the most accurate and demociatic
way to allow people to shape their futures.

The concept of free, prior and informed consent is based on the rights of
participation and consultation, self-determination, and indigenous property
rights. The right to FPIC is a central issue in resource extraction projects, whose
impact, according to the U.N. Commission on Human Rights' Special
Rapporteur on indigenous peoples' rights, has been "one of the major problems
faced by [indigenous people] in recent decades." 4  The catastrophic

1. Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, arts. 10-11, 19, 28-29,
U.N. Doc. A/RES/61/295 (Sept. 13, 2007), available at http://www.un.org/esa/socdev/unpfii/
en/drip.html.

2. The U.N. Working Group on Indigenous Populations sponsored a paper entitled Legal
Commentary on the Concept of Free, Prior and Informed Consent, which noted:

"The principle of Free, Prior and Informed Consent (FPIC) of indigenous peoples
to policies, programs, projects and procedures affecting their rights and welfare is
being discussed in a growing number of international, regional, and national
processes. These processes cover a wide range of bodies and sectors ranging
from the safeguard policies of the multilateral development banks and
international financial institutions; practices of extractive industries; water and
energy development; natural resources management; access to genetic resources
and associated traditional knowledge and benefit-sharing arrangements; scientific
and medical research; and indigenous cultural heritage."

Comm'n on Human Rights, Sub-Comm'n on the Promotion and Prot. of Human Rights, Working
Group on Indigenous Populations, Legal Commentary on the Concept of Free, Prior and Informed
Consent, T 3, U.N. Doc E/CN.4/Sub.2/AC.4/2005/WP.1 (July 14, 2005).

3. SUSAN BASS, ENvTL. LAW INST., PRIOR INFORMED CONSENT AND MINING: PROMOTING

THE SUSTAINABLE DEVELOPMENT OF LocAL COMMUNITIES, I (2004).

4. U.N. Econ. & Soc. Council, Comm'n on Human Rights, Indigenous Issues: Human Rights
and Indigenous Issues: Report of the Special Rapporteur on the Situation of Human Rights and
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consequences of unwanted and actively opposed development that stems from
violations of the FPIC right are often lost in academic discussions. Conflict
brings violence in the form of killings and injuries inflicted by soldiers and
corporate security firms. Villagers are subjected to forced eviction from lands
they have known for generations; roads and extraction sites destroy the habitat
from which peoples derived their sustenance and bring crime and corruption;
previous cultural norms disintegrate and the new cash economy brings
divisiveness and promotes previously unknown self-centered conduct; land and
water become polluted and destroy game and fish populations that were crucial
to subsistence; and traditional tribal and family authority is replaced by
indifferent corporate and governmental entities. Together, these impacts are not
unlike those of war. Recognition and observance of the right to consent to
development is critical to the cultural survival of hundreds of millions of
people.

5

The specific right to FPIC remains tied to indigenous peoples, and its
application to other populations and communities in similar development
contexts is an unsettled legal issue. However, court cases have extended the
right to tribes that are technically non-indigenous. 6 For example, the Inter-
American Court of Human Rights assumed that the N'djuka people, a tribe
descended from slaves who escaped in the 1 7th century in Suriname who had an
all-encompassing relationship to the land and whose ownership was both
communal and spiritual, should have a status akin to what it referred to as the
"indigenous community of the region," though their occupation of Moiwana
village commenced in the late 19 t

h century. 7 Moreover, the World Bank Group,
through the new International Finance Corporation's Performance Standards,
does require the "free, prior and informed consultation" of communities
significantly affected by projects that receive its loans or guarantees.8 The
standards are applicable to all communities regardless of whether they contain
indigenous populations. 9 The inclusion of this standard by one international
entity remains, however, a mere signal that expansion of the FPIC requirement

Fundamental Freedoms of Indigenous People, Mr. Rudolfo Stavenhagen, Submitted Pursuant to
Commission Resolution 2001/57, T 56, U.N. Doc. E/CN.4/2002/97 (Feb. 4, 2002).

5. There are at least 350 million indigenous people divided into some 5,000 groups around
the world. INT'L WORK GROUP ON INDIGENOUS AFFAIRS, MISSION STATEMENT, http://www.
iwgia.org/sw17673.asp (last visited Mar. 7, 2009).

6. See Moiwana Village v. Suriname, Series C No. 124, Inter-Am. Ct. H.R., Preliminary
Objections, Merits, Reparations, and Costs (2005) (distinguishing "indigenous peoples" from the
litigants in the case), available at http://wwwl.umn.edu/humanrts/iachr/C/l 24-ing.html.

7. Id. at 77 86(1), 86(4), 86(6), 86(11). See also id. at 77 5-12 (Trindade, J., separate
opinion) (emphasis added).

8. Harder to Breath at High Altitudes, INTERNATIONAL MINING, Apr. 2008, at 71; INT'L FIN.
CORP., PERFORMANCE STANDARDS ON SOCIAL AND ENVTL. SUSTAINABILITY 5, 29 (2006),
http://www.ifc.org/ifcext/enviro.nsf/AttachmentsByTitle/pol-PerformanceStandards2006-fulUSFIL
E/IFC+Performance+Standards.pdf.

9. Id.
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may be underway.
The phenomenon of community referenda on development projects that

implicate human rights first arose in Tambogrande, a non-indigenous
agricultural community in Northwest Peru in 2002. 10 Since then, communities
in Peru, Argentina, Mexico, Guatemala, and several other countries have used
national and local laws to hold elections that ask voters the single question of
whether a project should go forward. These elections have been held after
periods of community debate between those who support a particular project and
those who oppose it. In this way, informed citizens have played an active role in
determining what types of development are most appropriate for a community.

Mining development in Latin America has dramatically increased in the
last 15 years. The price of minerals has surged until quite recently and mining
companies have had many funding opportunities from commercial banks, local
bond and stock markets, and the International Finance Corporation of the World
Bank.11 Some 22% of global corporate exploration resources were devoted to
Central and South America in 2004 because of the extraordinarily high potential
profits. 12 An industry that once consisted of large mines operated by national
governments and independent local miners using picks and shovels is now
comprised of hundreds of sites managed by multinational corporations. Many of
these mining operations, both proposed and in production, are situated in areas
where indigenous people have depended on the natural environment-for both
their livelihoods and the maintenance of their cultural traditions-for millennia.
In some rural communities current mining sites have had a decidedly destructive
impact on local agriculture and the water supply, both from toxic downriver
pollution and the mines' need for huge supplies of often scarce water.

Conflict over mining development is common, with the local population-
often assisted by local, national, and international non-government organizations
(NGOs)-opposing multinational corporations and their governments. Local
mining opponents have faced death threats, intimidation, false criminal charges
and imprisonment, and when they have organized and opposed specific mining
projects, they have been assaulted, kidnapped, and even murdered. Violence
against the opponents of mining projects is endemic in two of the countries that
have held community referenda: Peru and Guatemala. In Peru, a former
professor and leader of the opposition to a proposed mining project in
Tambogrande was shot to death in an ambush by a lone gunman just before a
referendum in which citizens decisively rejected the mine. 13 Other mining

10. Stephanie Boyd, Tambogrande Referendum has Domino Effect in Peru, AMERICAS
PROGRAM, July 16, 2002, http://americas.irc-online.org/citizen-action/focus/0207tambogrande.html.

11. Latin America: Mining Finance Soars With Metals Prices, OXFORD ANALYTICA, Dec. 8,
2006.

12. Taos Turner, South America Mining Industry Sees Investment Boom, Dow JONES
NEWSWIRES, Apr. 26, 2005.

13. See TAMBOGRANDE: MANGOS, MURDER, MINING (First Run/Icaraus Films 2007)
(documenting the revolt against the Manhattan mining project in Peru and the discrediting of the
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opponents have been killed by both the National Police and security contractors
and many have been injured during demonstrations. 14  In Guatemala
demonstrators have also been shot to death and many have been injured and
subjected to death threats. 15 The referenda discussed in this article were all-
with the exception of one in Argentina-accompanied by violence. 16

Among the factors that contribute to the violence is that each situation is a
zero-sum conflict-there is one winner and one loser; the mine will either be
stopped or it will be developed. In these high-stake, winner-take-all conflicts
there is little room for compromise. National governments universally side with
corporate developers because of their interest in the royalties and taxes
generated by resource extraction projects. Though the imbalance of power
between small rural communities, multinational corporations, and the higher
levels of government is obvious, the growth and ease of international
communications engendered by the Internet allows opponents to access a huge
reservoir of information about mining, its impact on other similarly situated
communities throughout the world, the practices and history of specific
multinational mining corporations, and, most importantly, organizations
experienced in the political strategy and tactics of resistance to unwanted
development.

Community referenda offer a solution to the problem of determining
consent. A full debate between the supporters and opponents of a specific
project, followed by a free and fair election, offers an accurate measure of
community opinion on a proposed project and a democratic solution to issues
that are far more important to the lives of voters than the typical election of the
next set of government officials.

Fujimori regime).
14. Press Release, Front for the Sustainable Development of the Northern Frontier of Peru,

Grave Attacks Carried Out by Monterrico Metals and Minera Majaz against Campesinos in the
Hormiguero, Carmen de La Frontera District, Huancababa Provience, Peri (Nov. 6, 2006), available
at http://www.minesandcommunities.org/action/pressl276.htm [hereinafter Grave Attacks];
ANTHONY BEBBINGTON ET AL., MINING AND DEVELOPMENT IN PERU - WITH SPECIAL REFERENCE
TO THE Rio BLANCO PROJECT, PIURA (2007) 17-18, available at http://www.perusupport
group.org.uk/pdfs/Mining%20and%20Development%20in%20Peru.pdf.

15. See, e.g., Kelly Patterson, Canadian Mine Strikes Lode of Unrest, OTTAWA CITIZEN, Apr.
26, 2005, available at http://www.minesandcommunities.org/Action/press609.htm.

16. See id. In other areas of the world mining companies have long used intimidation and
violence to thwart opposition. Greenpeace reported that forest communities in Papua New Guinea
have been forced at gunpoint to cede lands to Malaysian logging companies. Similarly, communities
in the Visakhapatnam district of India have claimed that corporations involved in bauxite and
aluminum mining bribe police and use "thugs" to frighten those who object to proposed mines and
relocation plans. U.N. Dev. Program, Asia-Pacific Human Development Report on Corruption and
Human Development, Aug. 14, 2007, available at http://www2.undprcc.lk/extIHDRU/discussion
/ND/Posting._4_August e -discussion-on NR Andre.pdf. In Bangladesh some 30,000 protesters
attacked the offices of a UK-based coal company whose plans included a huge mine that would
displace a claimed 100,000 people. Randeep Ramesh, Six Killed in Protests Over UK Mining Firm
in Bangladesh, THE GUARDIAN, Aug. 30, 2006, http://www.guardian.co.uk/world/2006/aug/30/
bangladesh. Paramilitaries fired shots into the crowd, killing six and wounding some 300 others. Id.
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The right to FPIC remains under dispute in many countries and among
important international organizations and thus is only rarely fully
implemented. 17 This article will address the application of the FPIC principle to
the exploitation of indigenous lands and resources by third parties as well as the
use of community referenda as a means of measuring that consent. The first two
sections will address the legal foundations of FPIC and describe the current
issues involving the meaning and application of the international right. The
third section will examine the use of community referenda on mining projects in
Latin American nations as a means of opposing unwanted mining projects by
different populations under local and national laws. The final sections will
describe the use of an accountability mechanism of the International Finance
Corporation in a Guatemalan mining controversy and analyze factors that will
influence the future use of community referenda as a measure of FPIC.
Ultimately, this article will demonstrate that the common claim by mining
multinationals that a majority of the local citizens support their proposed mines,
typically a part of their public relations efforts to gain legitimacy, has been
negated by an election in each case. 18

17. See the list of international organizations that have recognized the right of indigenous
peoples to free, prior and informed consent in Fergus Mackay, Indigenous Peoples' Right to Free,
Prior and Informed Consent and the World Bank's Extractive Industries Review, 4 SUSTAINABLE
DEV. L. & POL'Y 43, 43 (2004).

18. The results of referenda in several states reveal that the "lowest" level of opposition to a
particular mine has been 81% of voters registering their disapproval with 94% to 99% opposition
being more typical. See Naomi Klein, Once Strip-Mined - Twice Shy, TORONTO GLOBE & MAIL,
Oct. 1, 2003, available at http://www.minesandcommunities.org/article.php?a=905 (81% of voters
in Esquel, Argentina voted "no"); Boyd, supra note 10 (98% of town's voters in Tambogrande said
"no"); Milagros Salazar, Peru - Communities say 'No' to Mining Company in Vote, Sept. 18, 2007,
INTER PRESS SERV., http://ipsnews.net/news.asp?idnews=39295 (more than 90% said "no"); Dawn
Paley, Turning Down a Gold Mine: In Guatemala, Angry Locals Vote No, but BC Firm Presses On,
TYEE, Feb. 7, 2007, http://www.thetyee.caINews/2007/02/07/MarlinProject/ ("voters from II of 13
communities in Sipacapa voted unanimously against mining activities in their land"). Multinational
mining corporations make claims throughout the world of having the support of a majority of
citizens in areas of planned mines, such as in Panama, Ecuador, the Philippines, and Indonesia. Gail
Whiteman & Katy Mamen, Community Consultation in Mining: A Tool for Community
Empowerment or for Public Relations?, available at https://www.strategicnetwork.org/index.php
?loc=kb&view-v&id=4945&mode=v&pagenum=3&lang-; Ascendant's New Creative 3r" Quarter
Reports, DECOIN Defenda y Conservacion Ecologica de Intag, Nov. 16, 2007,
http://www.decoin.org/2007/1 l/ascendants-new-creative-3rd-quarter.html; Tito Natividad Fiel, TVI
Mining doesn 't enjoy overwhelming support from local community in the Philippines, Nov. 1, 2003,
http://www.minesandcommunities.org/article.php?a=1607; Catherine Coumans, "Spare our
homeland" rainforest tribes plead with B.C. mining giant, MININGWATCH CANADA, Sept. 14, 2005,
http:/lwww.miningwatch.ca/index.php?/PlacerDome/Spare-our_homeland_r.
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II.
ORIGINS OF THE RIGHT TO FREE, PRIOR AND INFORMED CONSENT

A. The Post-Colonial Right to Self-Determination

The International Court of Justice recognized the principle of consent as the
basis for relations between indigenous peoples in its 1975 advisory opinion in
Western Sahara. 19 In that celebrated case, the Court quoted General Assembly
resolution 1541 (XV) on the issue of options for the people of the Western
Sahara and stated that "[t]he integration should be the result of the freely
expressed wishes of the territory's people acting with full knowledge of the
change in their status, their wishes having been expressed through informed and
democratic processes, impartially conducted" and supervised by the UN. 20 The
court later quoted another General Assembly Resolution, 2229 (XXI), which
"invites the administering power to determine ... the procedures for the holding
of a referendum under the United Nations auspices with a view to enabling the
indigenous population of the Territory to exercise freely its right to self-
determination." 2 1 Thus, many years before the adoption of FPIC as a principle
of international law on the use of indigenous lands, the U.N. General Assembly
and the International Court of Justice had set out its foundations-the free and
informed choice of the people as expressed through fair elections-including the
specific reference to referenda.

The FPIC principle is therefore partially derived from the right to self-
determination, enshrined in Common Article 1 of both the International
Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights, which states, "All peoples have the right
to self-determination. By virtue of that right all people freely determine their
political status and freely pursue their economic, social and cultural
development."' 22 No state recognizes an unqualified right to self-determination,
and many fear that the right could authorize claims of independent statehood for
ethnic, minority or religious groups. 23 Such claims, however, would only be
considered valid if arising from colonial or apartheid states or where a segment
of the population is denied rights equal to those of the population holding
political power and is not afforded "full and free participation in the life of the

19. Western Sahara, Advisory Opinion, 1975 I.C.J. 12, at 32-33 (Oct. 16).
20. Id.

21. Id. at 34.
22. International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993

U.N.T.S. 3 [hereinafter ICESCR]; International Covenant on Civil and Political Rights, Dec. 16,
1966, 999 U.N.T.S. 171 [hereinafter ICCPR].

23. See Andrew Huff, Indigenous Land Rights and the New Self-determination, 16 CoLO. J.
INT'L ENVTL. L. & POL'Y 295, 315-316 (2005).
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state."
2 4

U.N. entities and internationally recognized scholars confirm the claim that
the right to self-determination applies to peoples within existing states. 25 In

commenting on the right in 1984, the Human Rights Committee stated that it

imposes "specific obligations on State parties, not only in relation to their own

peoples but vis-a-vis all peoples which have not been able to exercise or have

been deprived of the possibility of exercising the right of self-determination."
2 6

More recently the Committee on the Elimination of Racial Discrimination

referred to "the rights of all peoples within a state." 2 7 Finally, the Committee

on Economic, Social and Cultural Rights, in a report on Russia, has reiterated its

concern about

the precarious situation of indigenous communities in the State party.. .recalling

the right to self-determination enshrined in article 1 of the Covenant, urges the
State party to intensify its efforts to improve the situation of the indigenous
people and to ensure that they are not deprived of their means of subsistence.

28

However, indigenous self-determination requires much more than equal
rights. More recent international instruments addressing self-determination,
such as the International Labour Organization's (ILO) Convention 169 and the
recently adopted Declaration on the Rights of Indigenous People, implicitly
reject the assimilationist approach to national inclusion of such peoples and
accord specific rights regarding the protection and propagation of a separate
culture and language as well as the protection of the lands of indigenous
peoples.

2 9

During the negotiations that led to the Declaration of Rights of Indigenous
Peoples, where states expressed reservations about the possibility that such
peoples might declare autonomy or try to create an independent state, the idea of

24. Id. at 315.

25. James Crawford maintains:

Just as a matter of ordinary treaty interpretation, one cannot interpret Article I as
limited to the colonial case. Article I does not say that some peoples have the
right to self-determination. Nor can the term 'peoples' be limited to colonial
peoples. Article 1, section 3 deals expressly and non-exclusively with colonial
territories. When a text says that 'all peoples' have a right-the term 'peoples'
having a general connotation-and then in another paragraph of the same article,
it says that the term 'peoples' includes peoples of colonial territories, it is
perfectly clear that the term is being used in its general sense.

James Crawford, The Right of Self-Determination in International Law: Its Development and Future,
in THE PEOPLES' RIGHTS 27 (P. Alston ed., 2003).

26. Office of the High Comm'r for Human Rights, CCPR General Comment No. 12: Article 1
(Right to Self-determination): The Right to Self-determination of Peoples, 6 (Apr. 13, 1984).

27. Office of the High Comm'r for Human Rights, Comm. on the Elimination of Racial
Discrimination, General Recommendation XXI on the right to self-determination 5 (1996).

28. U.N. Econ & Soc. Council, Comm. on Econ., Soc. & Cultural Rights, Concluding
Observations of the Committee on Economic, Social and Cultural Rights, J 11, 39, U.N. Doc.
E/C.12/l/Add.94 (Dec. 12, 2003).

29. Declaration on the Rights of Indigenous Peoples, supra note 1.
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"internal self-determination" was introduced. In 2001, a U.S. National Security
memorandum indicated acceptance of that term in this context: "Indigenous
peoples have a right of internal self-determination. By virtue of that right, they
may negotiate their political status within the framework of the existing nation-
State (sic) and are free to pursue their economic, social and cultural
development." 30 However, the memorandum went on to state that the right did
not include "permanent sovereignty over natural resources." 3 1 Even with this
qualification, the United States, Canada, Australia, and New Zealand (all
countries with substantial indigenous populations) opposed the declaration while
143 nations supported it. 32

The U.S. position undermines the second paragraph of common Article 1,
which states,

All peoples may, for their own ends, freely dispose of their natural wealth and
resources without prejudice to any obligations arising out of international
economic co-operation, based upon the principle of mutual benefit, and
international law. In no case may a people be deprived of its own means of
subsistence.

33

If indigenous peoples are "peoples" who have the right to self-
determination within the meaning of Article 1, then its second paragraph would
seem to mean that indigenous peoples must have sovereignty over their natural
wealth and resources in order that they may "freely dispose" of them. However,
these seemingly contradictory positions between state sovereignty and
indigenous rights can be resolved through recognition of the principle of free,
prior and informed consent. Where states maintain ownership of mineral and
subsurface resources on or under indigenous land-which is nearly always the
case-they must obtain the free, prior and informed consent of indigenous
people to access the resources under indigenous lands. Then it may be said that
indigenous people freely pursue their own choice of economic development as
required under Article 1.

A denial of FPIC or a reduction to mere consultation denies a people the
right to their lands and threatens the peoples' existence. For example, large
mining operations often require huge quantities of water from a limited supply
that would otherwise be used for irrigation of food crops essential to their
subsistence, an absolute right that admits of no exceptions under the second
paragraph of common Article 1. Additionally, discharges of toxic chemicals
poison waterways used by indigenous people, which kills the fish and mammals
that such people hunt to survive. Where compromise is possible, the inclusion of
conditions and monitoring in FPIC negotiations for a final agreement with the
national government and the multinational corporation could promote

30. Huff, supra note 23, at 317.

31. Id.
32. United Nations General Assembly Adopts the Declaration in September 2007, INT'L

WORKING GROUP FOR INDIGENOUS AFFAIRS, Sept. 14, 2007, http://www.iwgia.org/sw248.asp.

33. ICESCR, supra note 22, art. 1; ICCPR, supra note 22, art. 1.
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responsible development of resources under limitations and permitting processes
designed to minimize the disruption to local populations and resources.

B. Unlawful Incursions on Indigenous Lands

1. Land is Life

The right to property and land ownership is another foundation of FPIC.
Interpreting the American Convention on Human Rights, the Inter-American
Court of Human Rights condemned the failure of states to establish formal
boundaries on indigenous lands and provide for the effective participation of
indigenous people in development decisions. 34  In a case that involved
indigenous people in Nicaragua where the government had granted concessions
to third parties, the court ordered that the "delimitation, demarcation and titling
of the territory belonging to the Community" be accomplished before the state
or third parties act to affect "the use or enjoyment" of lands where indigenous
people live and subsist.35 The court also held that the customary law of the
indigenous community must be honored and that its possession of land should
lead to official recognition. 36 While Nicaraguan law recognized the communal
property of indigenous people, the govenment had not engaged in an official
titling process. 37 In a more recent case that reached the participation issue and
thereby supported the right to FPIC, the Inter-American Court again found that a
state-in that case, Belize-had violated important rights by failing to
demarcate and title the lands of indigenous people before granting a concession
to a multinational oil and gas corporation "without effective consultations with
and the informed consent of the Maya people." 38 However, the Court did not
explicitly mandate FPIC or describe a process that would meet its requirements.

The United Nations Human Rights Committee, established by the
International Covenant on Civil and Political Rights (ICCPR), regularly
adjudicates complaints of individuals and peoples against states alleged to have

34. Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Series C No. 79, Inter-Am Ct.
H.R., 153 (2001), available at http://www.corteidh.or.cr/docs/casos/articulos/seriec-79_ing.doc.

35. Id.

36. Id. at 151.

37. Id. at 150-53. The court did not reach other violations of the Convention, found in an
earlier examination by the Inter-American Commission on Human Rights against Nicaragua, such as
allegations that it had ignored the territorial claim by the indigenous community and had granted a
logging concession and thereby allegedly breached Articles 4 (Right to Life), II (Right to Privacy),
12 (Freedom of Conscience and Religion), 16 (Freedom of Association), 17 (Rights of the Family),
22 (Freedom of Movement and Residence), and 23 (Right to Participate in Government). See
American Convention on Human Rights, Nov. 22, 1969, 1144 U.N.T.S. 123, available at
http://www.hrcr.org/docs/AmericanConvention/oashr.html.

38. Maya Indigenous Communities of the Toledo District v. Belize, Case 12.053, Inter-Am.
C.H.R., Report No.40/04, OEA/Ser. LN/II.122, doc. 5. rev. 1 (2005).
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violated rights accorded under the ICCPR.39  While the land rights of
indigenous people are not the specific subject of Article 27, which protects a
minority's right "in community with the other members of the group, to enjoy
their own culture, profess and practice their own religion, or to use their own
language," the Committee has ruled that the article protects economic and social
rights.40 These rights are inevitably tied to the use of community lands.
Moreover, the Committee has condemned a State's authorization of the
environmentally destructive actions of corporate third parties that undercut the
ability of indigenous communities to carry out traditional economic and cultural
activities.

4 1

In her 2001 Final Report, the Special Rapporteur on indigenous land
rights, Erica-Irene Daes, described the "most fundamental and widespread
problem" in two parts: "the failure of States to recognize the existence of
indigenous use, occupancy and ownership, and the failure of States to assure
appropriate legal status, juridical capacity, and other legal rights in connection
with peoples' ownership of land."'42 Daes also attributed the rapid deterioration
of indigenous societies in some countries to the denial of their rights to land and
resources. 43  She condemned the historic and continuing exploitation of
indigenous peoples' lands:

The legacy of colonialism is probably most acute in the area of expropriation of
indigenous lands and resources for national economic and development interests.
In every part of the globe, indigenous peoples are being impeded from proceeding
with their own forms of development consistent with their own values,
perspectives and interests. 44

Much large-scale economic and industrial development has taken place
without recognition of and respect for indigenous peoples' rights to lands,
territories and resources. Economic development has been largely imposed
from outside, with complete disregard for the right of indigenous peoples to
participate in the control, implementation and benefits of development. 45

The destructive results of unimpeded and unlawful exploitation of
indigenous lands, documented by Daes seven years ago, have only increased as
the price of scarce mineral, oil, and timber resources shot upward and the profits
of multinational resource extraction corporations surpassed all previous records.
The control of lands and resources by indigenous peoples, a right granted in
numerous human rights instruments and court decisions, continues to remain

39. The Human Rights Council replaced the U.N. Human Rights Committee in 2006.

40. ICCPR, supra note 22, at art. 27. See also Huff, supra note 23, at 325.

41. Huff, supra note 23, at 325.

42. U.N. Econ. & Soc. Council, Sub-Comm'n on the Promotion & Prot. of Human Rights,

Indigenous Peoples and Their Relationship to Land, 34, U.N. Doc. E/CN.4/Sub.2/2001/21 (June

It, 2001) (prepared by Erica-Irene A. Daes).
43. Id. atT 21.

44. Id. at 66.

45. Id. at 49-50.
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largely theoretical.
In 2002, the Committee on Economic, Social and Cultural Rights, the

organization charged with assuring the implementation of the International
Convenant on Economic, Social and Cultural Rights (ICESR), linked the
unlawful exploitation of indigenous lands to the failure of a State Party to obtain
consent. In Colombia's mandated periodic report, the Committee used a
description that could apply to many other states: "the traditional lands of
indigenous peoples have been reduced or occupied without their consent by
timber, mining and oil companies, at the expense of the exercise of their culture
and the equilibrium of the ecosystem." 46 The Committee established a clear
line of causation between exploitation without consent, environmental
destruction, and the violation of cultural and other rights.

The Committee admonished Colombia to ensure the participation of
indigenous peoples in decisions that will affect their lives and urged the
government to

consult and seek the consent of indigenous peoples concerned prior to the
implementation of timber, soil or subsoil mining projects and on any public
policy affecting them, in accordance with ILO Convention 169 (1989) [which
mandates participation and, arguably, consent by indigenous peoples] concerning
indigenous and tribal peoples in independent countries.47

Both passages in the Committee's comments on Colombia strongly suggest
that mere consultation is insufficient and that actual consent by indigenous
people to development projects is essential.

The same 2002 examination of country reports by the Committee
identified serious concerns about the treatment of indigenous people and their
lands by the three other Latin American countries scheduled for review. The
Committee "deplore[d]" the failure of Honduras to address discrimination
against indigenous peoples' lack of access to land ownership and expressed
concern about the adverse effects of natural resource exploitation on the "health,
living environment, and way of life" in two mining regions.4 8 The Committee
condemned Bolivia's marginalization and discrimination against indigenous
people and noted that the country did not acknowledge the economic, social and
cultural rights of the indigenous population as a distinct group. 49  The
Committee also noted the "marked disparities in Panama between the majority
and indigenous people in terms of poverty and access to education, employment,
health, and water." 50  The land rights of indigenous peoples remained
unresolved and were threatened by Panama's government-approved

46. U.N. Econ. & Soc. Council, Comm. on Econ., Soc. and Cultural Rights, Report on the
Twenty-fifth, Twenty-sixth, and Twenty-seventh Sessions, 761, U.N. Doc. E/2002/22 (2002).

47. Id. at 782.

48. Id. at 85.

49. Id. at 269.

50. Id. at 450.
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encroachments by mining and ranching interests which resulted in forced
displacements of indigenous peoples from their "traditional, ancestral, and
agricultural lands." 5 1  Several years later, the Committee stated that it was
"deeply concerned that natural extracting concessions have been granted to
international companies without the full consent of the concerned
communities." 52 The criticism by the U.N. Committee had failed to stop, or
even slow, development that clearly violated international law.

Such U.N. reviews, court decisions and scholarly studies have
convincingly established that the rights of indigenous peoples to their land are
rarely recognized. The failure of States to seek indigenous people's consent
before authorizing damaging incursions on lands essential to the well-being of
those populations is routine. A pattern of blatant discrimination is the singular
feature of States' relationships to their indigenous peoples despite the
declarations and mandates of a wide variety of sources of international law.
Exploitation without consent represents the greatest threat to the ability of these
minority populations to protect their cultural traditions, social structures, means
of livelihood, and way of life from myriad forms of destruction. The key
protective measures, mandated by both international and national law, are
formal recognition of indigenous lands and the extension of the right to withhold
consent to incursions by governments and corporate entities seeking to access
surface and sub-surface resources.

The U.N. Committee on the Elimination of Racial Discrimination, which is
responsible for assuring progress in the implementation of the Convention on
the Elimination of All Forms of Racial Discrimination, has recognized that the
welfare, lands, resources, and very identity of indigenous peoples is threatened
by discrimination. 53 More specifically, the Committee has called upon States to
recognize the rights of indigenous people to control and use their communal
lands and resources. Lands and resources taken without "free and informed
consent" must be returned. If this is not possible, there must be fair
compensation paid and, insofar as possible, in the form of other lands and
territories. 54 The Committee thus recognized that for indigenous people, land is
much more valuable than any financial compensation and mandated a scheme
under which past wrongs-that is, exploitation of land and resources without
consent--can be addressed.

Mary Robinson, the former U.N. High Commissioner for Human Rights,
recognized the importance of land to the survival of all aspects of the lives of
indigenous people when she told the World Bank, "Land and culture,

51. Id. at 121.

52. U.N. Econ. & Soc. Council, Comm. on Econ., Soc. and Cultural Rights, Concluding
Observations of the Committee on Economic, Social and Cultural Rights, 12, U.N. Doc.
E/C. 12/1/Add. 100 (2004).

53. Comm. on the Elimination of Racial Discrimination, General Recommendation No. 13, 3,
U.N. GAOR, 52d Sess., Supp. No. 18, U.N. Doc. A/52/18/Annex V (1997).

54. Id. at 5.
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development, spiritual values and knowledge are as one. To fail to recognize
one is to fail on all."' 55 It is this precious connection with the land, universally
understood by all who grow crops by hand and hunt and gather food in order to
survive, that escapes the comprehension and recognition of modem
"developers" and state institutions. The right to control the development of their
lands and resources, as well as the right to choose or reject corporate activities
on their land, are the fundamental prerequisites to indigenous peoples' survival
as independent peoples with intact cultures and societies.

2. Government Expropriation of Land in the "National Interest"

Because most resource extraction and dam projects involve some level of
expropriation, whether by exercising trespass rights on land owned by others to
exploit sub-surface resources or actually taking property from the traditional or
legal owners, it is important to understand the limits of that government power
under human rights law. When a government does not observe the FPIC
requirement grounded in international law, there remain other legal grounds for
communities to resist unwanted forms of development.

The decisions by national governments to support natural resources
exploitation in a particular locale are often justified by arguments based on the
"national interest" or the "greater good," which are based on the government's
perception of the interests of the majority. This almost always means that the
rights and interests of indigenous peoples and others are subordinated to that
majority interest. Strong evidence cited in this article demonstrates that when
conflict over resource extraction projects arises, the rights of indigenous peoples
are often violated and disregarded.56

Every government claims permanent sovereignty over its natural
resources, including the right of taking or expropriation of subsurface resources
like minerals, even when the rights of surface landowners are respected. But the
recognized sovereign right of the State to manage natural resources in a manner
that is detrimental to local residents, such as surface landowners, is
circumscribed by national laws and human rights obligations under international
law such as FPIC, the rights to be free of racial discrimination and to culture,
self-determination, property, a healthy environment and others. 57

International human rights law imposes significant constraints on state
sovereignty and includes the obligation to respect and support indigenous
peoples' right to self-determination under Common Article 1 of the two basic
human rights conventions. It is frequently assumed by states that eminent
domain conflicts with FPIC and that the right is therefore subordinate.

55. Mary Robinson, U.N. High Comm'r for Human Rights, Bridging the Gap Between Human
Rights and Development: From Normative Principles to Operational Relevance, Lecture at the
World Bank (Dec. 3, 2001).

56. See, e.g., Part B, Unlawful Incursions on Indigenous Lands.
57. MacKay, Indigenous Peoples' Right, supra note 17, at 53.
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However, as Fergus Mackay of the British Forest Peoples Programme and a
long-time analyst of FPIC has pointed out, "eminent domain is subject to human
rights law in the same way as any other prerogative of state and, therefore,
should not be granted any special status or exemption, in this case, to justify
denial of the right to FPIC."5 8

Any proposed use of indigenous lands must also be in the public interest,
just compensation must be paid, and both those requirements must be subject to
review, usually by a judicial process.59 The public interest requirement is
recognized in customary international law and specifically in the language of
Paragraph Four of the 1962 U.N. General Assembly Resolution 1803 on
Permanent Sovereignty over Natural Resources: "[n]ationalization, expropria-
tion or requisitioning shall be based on grounds or reasons of public utility,
security or the national interest which are recognized as overriding purely
individual or private interests, both domestic and foreign." 60  International
human rights bodies and national or state courts generally require "public
interest" activities to have a legitimate goal and ensure that in any expropriation
of property that there is a "reasonable relationship of proportionality" between
that interest and the impacted rights.6 1

Recent legal scholarship holds that "proportionality" determinations turn on
an examination of three factors: suitability, necessity, and absence of
disproportionate impact. While the "suitability" requirement may be easily met
where there are demonstrably large and potentially profitable quantities of a
given resource, "necessity" requires that the project be "indispensable" to
achieving the goal that is, presumably in this context, the development of
resources to expand the economy and generate tax revenues. 6 2 Where there are
known heavy deposits in areas that are less populated or locations where the
environmental impact can be more easily mitigated, the necessity standard may
be easier for a permit-seeking corporation or the relevant governmental entity to
establish. Conversely, resource extraction projects in heavily populated areas
where local subsistence would be threatened would be more difficult to justify
under the proportionality standard discussed below. While few single projects
could be described as "indispensable," it is certainly the case that governments
must work to expand their nation's economies and generate tax revenue.

The evaluation of the disproportionate impact standard in U.S. courts and
the European Court of Human Rights has dealt with expropriations of lands

58. Id.

59. Anne Perrault, Kirk Herbertson & Owen J. Lynch, Partnerships for Success in Protected
Areas: The Public Interest and Local Community and Rights to Prior Informed Consent (PIC), 19
GEO. INT'L ENVTL. L. REV. 475,497 (2007).

60. G.A. Res. 1803, 4, U.N. GAOR, 17th Sess., Supp. No.17 at 15, U.N. Doc. A/5217
(1962). See also Perrault, supra note 59, at 498.

61. Perrault, supra note 59, at 489.

62. Id. at 501.

[Vol. 27:2

15

McGee: The Community Referendum: Participatory Democracy and the Right t

Published by Berkeley Law Scholarship Repository, 2009



THE COMMUNITY REFERENDUM

belonging to individuals. 63 However, the expropriation power of the State and
its argued "public interest" in resource exploitation, when balanced against the
preservation of indigenous lands and culture and other "public interest" values
such as cultural diversity, subsistence agriculture, biodiversity, or tourism, faces
an even greater barrier. The final article of the recent Declaration of the Rights
of Indigenous Peoples, Article 46, states that the exercise of the enumerated
rights is subject only to limitations imposed by law and to the government's
human rights obligations-presumably those found in both national and
international law. 64 Most important, any limitation on those rights shall be both
"non-discriminatory" and "strictly necessary" to recognize the rights and
freedoms of others and for "meeting the just and most compelling requirements
of a democratic society." 65 It seems, therefore, that the rights of indigenous
people can only be restricted when they clash with those of others in a
democratic society and then only for the most just and compelling reasons.
Expropriation of indigenous lands without consent, if considered "unjust"
because it would violate the FPIC principle, could not proceed under a fair
reading of the Article. In theory, the right of other citizens to the tax revenue
and other general economic benefits from the resources of indigenous people-
the only right that could conceivably be implicated in a particular resource
extraction project-surely is not "strictly necessary" or "non-discriminatory," let
alone "just" or a "most compelling requirement of a democratic society"
because there are almost always other alternatives or other resource locations.
Unwanted development cannot then, under the Declaration, be imposed on
unwilling indigenous people.

III.

THE RIGHT TO FREE, PRIOR AND INFORMED CONSENT

A. Convention 169 of the International Labour Organization

The FPIC principle was first established in binding international treaty law
in the International Labour Organization's (ILO) Convention 169, adopted in
1989, which includes a compliance mechanism that requires a national
government both to respond to complaints and to enforce ILO decisions. 66 The
ILO is a respected international body that requires its Member States, including
most countries in Latin America, to meet strict and detailed labor standards.
The Organization's complaint and enforcement mechanism is not designed for
indigenous peoples (in fact, the formal complainant must be a union or an

63. Id. at 502-05.
64. Declaration of the Rights of Indigenous Peoples, supra note 1, at art. 46.

65. Id.

66. Int'l Labour Org. [ILO], Indigenous and Tribal Peoples Convention, ILO Convention No.
169 (June 27, 1989).
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employer) 67 but, however slow, it offers the hope that an opinion by its
Committee of Experts on an indigenous matter can embarrass a government
sufficiently to assure at least a superficial effort at compliance.

Convention 169 sets out several mandates involving consultation and
participation that fall far short of "free and informed consent," which is the
explicit standard only in cases of forced relocation under Article 16. Article 6
sets out the general requirement that any consultations with indigenous people
regarding the subjects of the Convention shall be conducted in good faith "with
the objective of achieving agreement or consent to the proposed measures." 6 8

Unfortunately, the outcome of a failure to obtain the agreement or consent of the
affected indigenous people is not described or even suggested in that or the other
articles of the Convention.

The right most relevant to FPIC and community referenda is found in the
strong language of Article 7(1): "The people concerned shall have the right to
decide their own priorities for the process of development as it affects their
lives, beliefs, institutions and spiritual well-being and the lands they occupy or
otherwise use, and to exercise control, to the extent possible, over their own
economic, social and cultural development."' 69 However, the empowering
initial clauses of Article 7(1) cannot be fulfilled where indigenous people can
only control development that has a direct impact on them "to the extent
possible"- a loophole that renders the previously stated right almost
meaningless. It is through such qualifications that the rich resources in timber,
minerals, and oil and gas claimed by indigenous people have rendered their
lands subject to damaging and sometimes catastrophic incursions throughout the
world.

The lands of indigenous peoples is the subject of Article 15, which first
states that their rights to natural resources on their lands shall be "specially
safeguarded" and that they have a right to participate in decisions regarding
those resources. 70 In a passage that specifically addresses mining, the second
part of the article describes the role of the state:

In cases in which the State retains the ownership of mineral or sub-surface
resources or rights to other resources pertaining to lands, governments shall
establish or maintain procedures through which they shall consult these peoples,
with a view to ascertaining whether and to what degree their interests would be
prejudiced, before undertaking or permitting any programmes for the exploration
or exploitation of such resources pertaining to their lands. The peoples concerned
shall whenever possible participate in the benefits of such activities, and shall
receive fair compensation for any damages which they may sustain as a result of
such activities. 71

67. Constitution of the Int'l Labour Org, art. 24, June 28, 1919, 49 Stat. 2712, 15 U.N.T.S. 35.

68. ILO, supra note 66, at art. 6, § 2.

69. Id. at art. 7, § 1.
70. Id. at art. 15.

71. Id.
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The prescription for formal consultative procedures to be established by
governments has not been implemented by Latin American countries. Most
consultation continues to take the form of one-sided information sessions
conducted by the multinational corporations proposing a particular project with
no input from the audience. 72  While Article 15 does not specifically
contemplate a process of seeking consent to use indigenous lands, Article 6's
mandate that consultations conducted in good faith with the goal of achieving
"agreement" would certainly apply where the subject was the use of indigenous
lands. But so long as mere "consultation" and "participation" remain the
objective, the right to FPIC is denied.

The consultative procedures mandated by Convention 169 could include
community referenda where, as will be discussed later, voter turnouts are
extraordinarily high and the election results are universally and emphatically
negative toward proposed mining projects. Unfortunately, the signatory
governments expected to follow Article 15's mandate of consultation have a
decided interest in choosing to ignore it. After all, real consultation might well
lead to an informed and involved population more likely to be politically
organized and attempt to create barriers to the proposed project. So long as
indigenous peoples remain politically powerless, governments will continue to
dismiss their obligations to them. Most governments have a distinct conflict of
interest, where their interest in royalties and other revenues gained from mining
production that stems from a national policy that promotes traditional forms of
development clashes with their responsibility to all their people. 73 The well-
intentioned mandates of the ILO's Convention 169 are often sacrificed to the
powerful economic forces that guide national resource policies.

B. FPIC in Regional and International Bodies

Over the last 15 years, the right to FPIC has found increasing support,
beyond that already described in Convention entities, in both regional and
international bodies. In Latin America, the Inter-American Commission on
Human Rights has repeatedly considered the FPIC principle. In its
jurisprudence the Commission has stated that Inter-American human rights law
mandates "special measures to ensure recognition of the particular and collective
interest that indigenous people have in the occupation and use of their traditional
lands and resources and their right not to be deprived of this interest except with
fully informed consent... ' 74 In 2003, the Commission specifically addressed

72. See, e.g., Whiteman & Mamen, supra note 18.

73. One commentator condemns Article 15 for legitimating state ownership of indigenous
resources, a concept rooted in archaic, exploitative international law doctrines that rendered
conquered or discovered lands part of the colonizing state, and assumed ultimate state authority over
the lands of indigenous people. Huff, supra note 23, at 305.

74. Dann v. U.S., Case 11.140, Inter-Am. C.H.R., Report No. 75/02, OEA/Serv.L/V/II.117,
doc. 5 rev. 131 (2002); Fergus MacKay, FPIC in International and Domestic Law, Presentation at
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resource exploitation by concluding that FPIC is applicable to "decisions by the
State that will have an impact upon indigenous lands and their communities,
such as the granting of concessions to exploit the natural resources of indigenous
territories."

75

There is no question that the U.N. human rights bodies support FPIC and
a meaningful definition of "consent." The U.N. Centre for Transnational
Corporations concluded, in the final report of a series that examined the conduct
of multinational corporations in indigenous lands, that companies' "performance
was chiefly determined by the quantity and quality of indigenous peoples'
participation in decision-making" and that this participation depended on "the
extent to which the laws of the host country gave indigenous peoples the right to
withhold consent to development... "76 More recently, the Norms on
Transnational Corporations, developed by the U.N. Sub-Commission on the
Promotion and Protection of Human Rights emphasized FPIC:

Transnational corporations and other business enterprises shall respect the rights
on local communities affected by their activities and the rights of indigenous
peoples and communities consistent with international human rights standards...
They shall also respect the principle of free, prior and informed consent of the
indigenous peoples and communities to be affected by their development
projects.

77

Unfortunately, neither U.N. document explicitly designates FPIC as an
essential process required by international law.7 8

the World Bank 4 (June 14, 2004), http://www.bicusa.org/Legacy/FPICjbriefing-documents.pdf
(last visited Mar. 18, 2009).

75. Maya Indigenous Cmtys. of the Toledo Dist. v. Belize, Case 12.053, Inter-Am. C.H.R.,
Report No. 40/04, OEA/Ser.L/V/II.122, doc. 5 rev. 142; MacKay, supra note 74, at 4.

76. U.N. Econ. & Soc. Council, Sub-Comm'n on Prevention of Discrimination & Prot. Of
Minorities, Transnational Investments and Operations on the Lands of Indigenous Peoples, 20,
U.N. Doc. E/CN.4/Sub.2/1994/40(June 15, 1994); MacKay, supra note 74, at 4.

77. U.N. Econ. & Soc. Council, Sub-Comm'n on the Promotion and Prot. of Human Rights,

Commentary on the Norms on the Responsibilities on Transnational Corporations and Other
Business Enterprises with Regard to Human Rights, T tO(c), U.N. Doc. E/CN.4/Sub.2/2003/38
/Rev.2 (Aug. 26, 2003).

78. In contrast, the European Community's Council of Ministers adopted a Resolution in 1998
entitled, Indigenous Peoples within the framework of the development cooperation of the
Community and the Member States. The Resolution provides that "indigenous peoples have the
right to choose their own development paths, which includes the right to object to projects, in
particular in their traditional areas." Council Resolution No. 13461/98, Indigenous Peoples within
the Framework of the Development Cooperation of the Community and the Member States, 5,
(Nov. 30, 1998), available at http://ec.europa.eu/extemalrelations/human-rights/ip/res98.pdf. This
statement was reaffirmed in 2002 by the European Commission when it stated that the E.U.

interpreted this language to be the equivalent of FPIC. See TOM GIFFITHS, A FAILURE OF
ACCOUNTABILITY: INDIGENOUS PEOPLES, HUMAN RIGHTS, AND DEVELOPMENT AGENCY
STANDARDS 28, 29 (2003), http://www.forestpeoples.org/documents/lawhr/ipjdevtstdsfailure
_accountabilitydec03_eng.pd.

[Vol. 27:2

19

McGee: The Community Referendum: Participatory Democracy and the Right t

Published by Berkeley Law Scholarship Repository, 2009



THE COMMUNITY REFERENDUM

C. Free, Prior and Informed Consent: An Unrealized Mandate

Though the principle of FPIC is embedded in the legal framework of
international human rights law, it lacks a common, internationally accepted
definition. 79 Participation and consultation are key (albeit vague) concepts and
are universally recognized, but the implementation of the FPIC principle has
been inconsistent and has, in the eyes of many indigenous groups, generally
failed to provide for adequate protection of their interests. Nonetheless, many
statements by international institutions such as the United Nations, the
Organization of American States, and the World Bank Group make mention of
the legal principle of FPIC, and many countries have incorporated the principle
into their domestic laws. Some scholars claim that the support for the concept
of free, prior and informed consent of "indigenous peoples and other local
communities suggests that [F]PIC is not only central to enforce key rights, but is
also emerging as a norm of customary international law." 80  The use of
community referenda to engender open debate on the advantages and
disadvantages of a resource extraction or dam project and to obtain the most
accurate measure of public opinion would fulfill the central goal of FPIC.8 1

FPIC has been generally described as a "consultative process whereby
potentially affected communities engage in an open and informed dialogue with
outsiders interested in using areas occupied or traditionally used by the
communities at issue." 82 The same authors who offer this definition describe
"consent" as kind of authority that representatives of an affected community can
withhold at certain decision-making points in a project cycle, and whose

79. In 2004 the United Nations Permanent Forum on Indigenous Issues sent questionnaires to
eight UN agencies to gather information on "how the principle of [FPIC] is understood and applied
by United Nations programmes, funds agencies." U.N. Econ. & Soc. Council, Permanent Forum on
Indigenous Issues, Report on Free, Prior and Informed Consent, para. 3, U.N. Doe. E/C.19/
2004/l (Mar. 12, 2004). The agencies responded that they did not have an official, working
definition of FPIC but they recognized it as part of the human rights structure and maintained that,
while not without challenges, they "implemented [FPIC] on an ad hoc basis in line with the general
guidelines, legal instruments and principles through which they work" Id. at 7. It may thus be
concluded that the agencies, unless they encounter difficulties, will frequently apply a principle they
cannot define. This less than reassuring response illustrates the politics involved in protecting the
rights of people who rarely have a voice and attempting to implement a right that most states and
multinational corporations will either oppose or undermine at every opportunity in order to further
their interests in revenues and profit.

80. Perrault, supra note 59, at 479-80.
81. CooperAccion, a consortium of NGOs in Peru, has observed that many affected

communities are completely excluded from mining-related decision-making. See CooperAccion's
website at http://www.cooperaccion.org.pe/cpli/en/index.php (last visited Mar. 18, 2009). The
organization cited the 2002 Tambogrande experience and its referendum as "emblematic" of more
recent efforts by communities to have a say in their futures. Letter from CooperAccion to World
Bank Management (July 19, 2004), http://www.minesandcommunities.org/article.php?a=1876 (last
visited Mar. 18, 2009). The success of the Tambogrande referendum in defeating mining
development could be replicated through the adoption of transparent, formal and consistent
mechanisms for seeking the consent of affected communities.

82. Perrault, supra note 59, at 477.
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legitimacy the project's proponents must accept. 83 The specific characteristics
of the principle can be partly explained by an analysis of the adjectives
modifying "consent"--"free," "prior," and "informed."

That consent must be "free" means that community decision-making and
information-gathering must not be tainted by "coercion, threat, manipulation, or
unequal bargaining power." 84  However, these obvious and ubiquitous
manifestations of the inevitable and dramatic difference in political power
between States and multinational corporations on the one hand and potentially
affected communities on the other have been present in each of the cases in
which affected communities proposed or held referenda. As Mackay points out,
"case studies show that consent is frequently engineered and indigenous
institutions are out-maneuvered by competing interests seeking access to
indigenous peoples' common resources." 85  But even where corruption has
compromised local leadership or brought about its replacement, mobilized
communities have forced officials to take action. In an urban and non-
indigenous setting, citizens opposed to mining in Esquel, Argentina refused to
leave an assembly meeting until officials voted to hold a community
referendum. 86 In many instances, especially in communities that have held
referenda, the mobilization of the community and the well-organized campaigns
of local, national, and international NGOs proved effective at countering the
inequality in initial political power between multinational corporations and
citizens who opposed their plans. Community referenda offer an effective
means to assure that community decision-making is free and fair.

The term "prior" means that consent must be pursued "sufficiently in
advance" of any decisions made by the relevant governments and before the
proposed activity commences. 8 7 In practice, the FPIC, or any "consultation"
process, rarely begins before government decisions are taken, especially in
mining operations, because mineral exploration, has usually generated positive
results and governments have issued permits before they or the mining
corporations even consider any consultation with local people. When
government or mining officials do undertake any consultations with the local
population after successful exploration they do not enter such discussions open
to the prospect that local interests might override their plans. Such officials thus
have an interest in delaying consultations as long as possible in order to organize
any local allies, prepare the public relations campaign that now accompanies any

83. Id. at 522.

84. Id. at 521.
85. MARCUS COLCHESTER & FERGUS MACKAY, IN SEARCH OF MIDDLE GROUND:

INDIGENOUS PEOPLES, COLLECTIVE REPRESENTATION, AND THE RIGHT TO FREE, PRIOR AND
INFORMED CONSENT 1 (2004), http://www.forestpeoples.org/documents/law hr/fpic-ips-aug04
_eng.pdf.

86. Bonnie Tucker, Callfor Cyanide Ban in Patagonia, BUENOS AIRES HERALD, Feb. 9, 2003,
http://www.minesandcommunities.org/article.php?a=903.

87. Perrault, supra note 59, at 521-22.

[Vol. 27:2

21

McGee: The Community Referendum: Participatory Democracy and the Right t

Published by Berkeley Law Scholarship Repository, 2009



THE COMMUNITY REFERENDUM

presentation to potentially affected communities, and, most of all, to defer as
long as possible the potential formation of organized opposition to the planned
exploitation.

"Informed" consent implies that government and project operators must
provide full and accurate disclosure, in the local language, of the anticipated
risks and benefits of a proposed development in a form that is accessible and
understandable to the affected population. 88 Again, it is unlikely that a State or
corporation with a strong interest in the revenues and profits that will flow from
a particular development will make full disclosure regarding risks. Sharing
accurate and comprehensive information with potentially affected communities
is simply against their interests. However, because of the dramatic increase in
the availability of specific and relevant information from the Internet and the
growth of national and international organizations devoted to researching the
impacts of various types of development projects, there is now a greater
likelihood that local communities will have access to a broad range of
information regarding the risks of a particular kind of project, such as gold
mining using the cyanide leach process. 89

D. Confusion over "Consent"

The major focus of disputes over the meaning of FPIC is the definition of
"consent." The dictionary definition, "capable, deliberate, and voluntary
agreement or concurrence in some act or purpose...," also includes several
synonyms-agreement, assent, and approval. 90 The original treaty source of
FPIC, Convention 169 of the ILO, does not state that FPIC gives communities
absolute veto power over a proposed project. 9 1  The ILO's manual on
Convention 169 specifically concedes this point, but then further confuses the
issue. The handbook's section on consultation states: "The objective of such
consultation is to reach agreement (consensus) or full and informed consent." 9 2

However, the difference between "agreement" and "full consent," if there is any,
is not explained. What can "full" consent mean other than complete agreement?
Further, how can a process be considered fair if the "objective" is to "reach
agreement or full and informed consent?" Has the process failed if the
indigenous people refuse to reach agreement or provide consent? The ILO
handbook and much of the institutional literature about FPIC seems to

88. Id. at 522.
89. The ultimate source for information helpful to anti-mining organizations is

www.minesandcommunities.org, which collects articles from many sources on mining throughout
the world. Other sources, such as www.nodirtygold.org, focus on particular types of mines.

90. WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY (Merriam-Webster, 1993).

91. See ILO, supra note 66.

92. INT'L LABOUR ORG., ILO CONVENTION ON INDIGENOUS AND TRIBAL PEOPLES, 1989 (No.
169): A MANUAL 16 (2003), http://www.ilo.org/wcmsp5/groups/public/---ednorm/---
normes/documents/instructionalmateria/wcms_088485.pdf.
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presuppose an outcome favorable to project proponents.

The ILO handbook's approach to "consent" becomes even more ambiguous
with the subsequent statement that "[t]he Convention specifies that no measures
should be taken against the wishes of indigenous and tribal peoples, but this
does not mean that if they do not agree nothing will be done." 93 The last, and
apparently qualifying, clause of the statement that begins unambiguously with
"no measures should be taken" implies that measures can or will be taken
against the wishes of indigenous people if they do not agree. Such contradictory
language in a document designed to be a helpful guide to FPIC for potential
complainants can only engender continued confusion about the real meaning of
"consent."

The Declaration on the Rights of Indigenous Peoples, adopted in
September, 2007, represents a significant, but certainly not conclusive, step in
the full recognition of the right to FPIC and the real meaning of "consent." 94

Six articles in the Declaration make explicit reference to FPIC, though only
two-Article 10 on forced relocation (like Article 16.2 of the ILO's Convention
169) and Article 29 on the storage of hazardous materials-clearly prohibit any
government action without the consent of the affected indigenous community. 95

Other articles, such as Article 32, require governments to obtain their "free and
informed consent" before approval of "any project affecting their lands or
territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources." 96 While this
might seem to conclusively establish a right to FPIC in this critical context there
is no mention of the consequences of withholding consent. As in other contexts,
the language in Article 32 on development on indigenous lands is weaker than
that in Articles 10 and 29 but, most important, it does not clearly set out the right
to prevent an activity by withholding consent. 97

As has been seen, U.N. bodies have repeatedly supported the FPIC
principle and have recognized its necessity in the context of resource extraction
projects. In another example, the U.N. Committee on Economic, Social and
Cultural Rights observed "with regret that the traditional lands of indigenous
peoples have been reduced or occupied, without their consent, by timber, mining
and oil companies, at the expense of the exercise of their culture and the

93. Id.

94. Declaration on the Rights of Indigenous Peoples, supra note 1.
95. Declaration on the Rights of Indigenous Peoples, supra note I, at arts. 10, 29. See also

ILO, supra note 66, at art. 16, § 2. Article II addresses the removal of cultural or religious property,
Article 28 entitles indigenous people to avenues of redress when lands or resources have been used
or taken without FPIC, and Article 30 bans military activities, except in emergencies, on indigenous
lands without a free agreement. Declaration on the Rights of Indigenous Peoples, supra note I, at
arts. 11,28, 30.

96. Declaration on the Rights of Indigenous Peoples, supra note 1, at art. 32.

97. Id. at arts. 10, 29, 32. See also Perrault, supra note 59, at 491-92.
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equilibrium of the ecosystem." 9 8  The Committee recommended that
governments "ensure that indigenous peoples participate in decisions affecting
their lives.., and seek the consent of the indigenous peoples concerned...,99
There can be little doubt that the U.N. convention body intended to give the
common or dictionary meaning to "consent" given the context of its repeated
remarks on the concept. Surely its carefully considered concluding observations
would employ the word "consultation" if the committee intended to restrict its
mandate to such limited and ultimately disempowering efforts. 100

IV.
THE WORLD BANK GROUP AND FPIC

A. "Consent" and its Corruption

The World Bank Group's (WBG) has addressed "consent" via its treatment
of the concepts of "consultation" and "participation" by the local inhabitants of
an area affected by a project supported by WBG loans or guarantees.' 0 ' In the

98. U.N. Econ. & Soc. Council, Comm. on Econ., Soc. and Cultural Rights, Concluding
Observations of the Committee on Economic, Social and Cultural Rights: Colombia, 12, U.N. Doc.
E/C.12/l/Add.74 (Dec. 6, 2001).

99. Id. at 33.

100. Beyond the support for FPIC found in numerous sources of international law, some States
have adopted the principle in their national laws and jurisprudence. The Philippines Indigenous
Peoples Rights Act of 1997 recognizes the right to FPIC for any incursion on indigenous lands and
specifically includes exploration and development of natural resources. An Act to Recognize, Protect
and Promote the Rights of Indigenous Cultural Communities/Indigenous Peoples, Creating a
National Commission on Indigenous Peoples, Establishing Implementing Mechanisms,
Appropriating Funds Therefore, and for Other Purposes, Rep. Act. 8371, § 7 (1997), S. No. 1728, H.
No. 9125 (Phil.), available at http://www.sipo.gov.cn/sipo/ztxx/yczyhctzsbh/zlk/gglf/200509/
P020060403599030158748.pdf. The Act states that FPIC "shall mean the consensus of all members
of the ICCs/IPs [Indigenous Cultural Communities/Indigenous Peoples] to be determined in
accordance with their respective customary laws and practices, free from any external manipulation,
interference [and] coercion, and obtained after fully disclosing the intent and scope of the activity, in
a language and process understandable to the community." Id at § 3(g).
The Canadian Supreme Court has created a proportionality test whereby the duty of the state to
consult hinges on the anticipated impact of the intrusion on indigenous lands. Where the effect is
minor there is a duty to consult, but full consent is required for serious impacts. Delgamuukw v.
British Columbia [1997] 3 S.C.R. 1010. Like the Canadian Court, South Africa recognizes
collective indigenous ownership of the subsoil, under both indigenous law and continuous
occupancy, so there are no strictly legal issues regarding government issuance of permits or FPIC.
Alexkor Ltd. and the Republic of South Africa v The Richtersveld Community and Others 2004 (5)
SA 460 (CC) at 62 (S. Afr.).

101. The World Bank Group has, as its central purpose, the role of investing in projects that
will reduce poverty through sustainable development. The powerful international influence of the
WBG, aside from its loan support for specific projects, makes its policies, practices, standards and
recommendations a subject of discussion and analysis on every continent. Civil society
organizations throughout the world have been critical of its practices, especially of loans that
promote industries whose byproducts often include social disruption and displacement, violence,
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early 1990s, the WBG's Legal Department interpreted "meaningful," as in
"meaningful consultation" and "meaningful stakeholder participation," to mean
that communities had the right to veto a proposed project. 10 2  As one
commentator has put it, "Consultation and participation ring hollow if the
potentially affected communities cannot say anything except 'yes."' 10 3

Indigenous groups would have no bargaining power if the opposite side did not
know that they could withhold consent on any issue or at any point in the
process of negotiation or consultation. Absent the ability to walk away from the
bargaining table, indigenous groups would simply be participating in a
meaningless exchange of views designed to fulfill a legal requirement. There is
no such thing as partial consent in this context. The proposed project may well
be subject to negotiated conditions and modifications but, ultimately, it will
either go forward or it will be stopped. However, the WBG continues to refuse
to recognize consent as the critical factor in the relationship of communities to
national governments and multinational corporations.

B. Dissent in the Ranks: The Extractive Industries Review Points a Finger

In 2001, the WBG responded to concerns about its loan practices by
ordering an Extractive Industries Review, a comprehensive effort to examine
and analyze the local and national impacts of oil, gas, and mining projects. 104

The Review is important in that it represents the only effort by an international
entity to conduct a full analysis of these industries and the outcomes of their
conduct. In order to address civil participation by populations affected by such
industries, the Review considered processes to obtain FPIC from affected
populations, for access to meaningful and timely information, and for access to
trusted grievance mechanisms for local communities. 105

The Review found that ignoring the claims of local inhabitants to
participate in decisions regarding extractive industry projects often led to
ongoing conflict that was "detrimental to all stakeholder interests." 10 6 Then-
current World Bank policies, as well as those of its sister agencies, the
International Finance Corporation and the Multilateral Investment Guarantee

long-term environmental damage, destruction of indigenous cultures, and the ruination of
agricultural resources.

102. See Robert Goodland, Current widespread and systematic use of force in economic
development must be switched to Prior Informed Consent in order to attain Integrity 7, Global
Ecological Integrity Group Conference: Global Ecological Governance for Eco-Justice and Public
Health, Montreal, July 12, 2004 (on file with author).

103. Id.

104. See Extractive Industries Review, Striking a Better Balance: The Final Report of the
Extractive Industries Review 18-24 (Dec. 2003) [hereinafter EIR, Striking a Better Balance],
available at http://www.milieudefensie.nU/globalisering/publicaties/rapporten/ElR.reporLdec-2003
.pdf.

105. See generally id.
106. Id. at 18.
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Agency, had no requirements relating to shared control over development
decisions. In short, the World Bank entities took no responsibility for ensuring
adherence to international or national law with respect to the human rights of the
often unfortunate neighbors of such projects. The Review found that one of the
weakest areas of "safeguard consistency" for the projects that were reviewed
was consultation with the public and the disclosure of information regarding
environmental and social impacts. 107

The Review noted the results of exploitation without participation: in many
communities where land ownership issues were unsettled, government grants of
legal rights to extractive industry companies led to wholesale evictions, the
destruction of cultures, and the loss of access to sources of livelihood. 108 The
Review cataloged the many reports it received regarding the impacts of funded
projects that included the destruction of sacred sites, increased corruption and
crime, the loss of access to resources needed for both cash income and
subsistence, including fish, forest animals and clean water. 109

The Review cited several of the most important elements of international
law governing indigenous rights, including the ILO's Convention 169.110 The
Review's authors referenced the Convention on the Elimination of Racial
Discrimination and noted that its U.N. Committee had emphasized equal rights
for indigenous peoples by calling on States Parties to ensure that "no decisions
directly relating to their rights and interests are taken without their informed
consent." 111 More specifically, as noted by the Review, the same Committee
later reiterates the right to participation in "decisions affecting their land rights,
as required under article 5(c) of the Convention and General Recommendation
XXIII of the Committee, 112 which stresses the importance of ensuring the
'informed consent' of indigenous peoples."' 113

The Review also referred to the 2002 statement of the Inter-American
Commission on Human Rights that "general international legal principles
applicable in the context of indigenous human rights" include the right to
"recognition by that state of the permanent and inalienable title of indigenous
peoples relative thereto and to have such title changed only by mutual consent

107. Id.

108. Id.
109. Id. at 18-19.

110. Id. at 19.

111. EIR, Striking a Better Balance, supra note 104, at 19. See also Committee on the
Elimination of Racial Discrimination [CERD], General Recommendation XXIII: Indigenous
Peoples, U.N. Doc. CERD/C/5I[Misc. 13/Rev.4 (Aug. 18, 1997).

112. EIR, Striking a Better Balance, supra note 104, at 19. See also Committee on the
Elimination of Racial Discrimination [CERD], General Recommendation XXIII: Indigenous
Peoples, U.N. Doc. CERD/C/5 I/Misc. 13/Rev.4 (Aug. 18, 1997).

113. EIR, Striking a Better Balance, supra note 104, at 19. See also CERD, Concluding
Observations by the Committee on the Elimination of Racial Discrimination: Australia, 9, U.N.
Doc. CERD/C/56/Misc.42/rev.3 (Mar. 24, 2000).
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between the state and respective indigenous peoples when they have full
knowledge and appreciation of the nature or attributes of such property." 114

This interpretation strongly suggests that indigenous peoples, as titled owners of
their lands, not only have the right to FPIC but also must be informed of the
specific value of the land's resources before any grant of consent to its use.
Corporations proposing use of their lands must inform such peoples of the
projected financial benefits of an extraction project to the developer, national
and local governments, and groups representing the indigenous owners of
surface or sub-surface rights.

The Review also recalled that in 2003 the U.N. Permanent Forum on
Indigenous Issues had requested that the WBG "address issues currently
outstanding, including ... recognition of the right of free, prior informed consent
(sic) of indigenous peoples regarding development projects that affect them." 1 15

Its authors thus recognized that the WBG had not yet recognized the FPIC
principle or incorporated it into its loan evaluation policy or procedures.

The examples of international law cited by the Review would theoretically
support the proposition that community referenda that accurately measure the
position of local indigenous people on resource extraction projects that impact
their land and livelihoods should be regarded by governments as legally binding.
Those projects rejected by the people should be immediately terminated because
the voting results represent an absolutely clear refusal of consent. However, as
noted in the Review, "[s]ome governments embrace the issue of free, prior and
informed consent (FPIC). Others are more hesitant to make the
commitment." 1 16 Left unsaid in the Review is the fact that nearly all Latin
American countries have chosen to willingly bind themselves to adherence to all
of the above legal requirements by becoming signatories to these international
treaties and by their membership in the ILO. In sum, those nations have already
made the "commitment" and their many failures to even acknowledge their
responsibilities under those treaties in managing resource extraction projects
suggests willfully unlawful conduct.

Several oil trade associations, including the International Petroleum
Industry Environmental Conservation Association and the International
Association of Oil and Gas Producers, are credited in the Review for having
acknowledged the importance of community support and identifying it as
"critical to success," stating that "it is important for communities to be able to
give free and informed consent."' 117 It is difficult to imagine a more effective
demonstration of community support than a strongly favorable referendum
result, but the research conducted for this article has not indicated any occasion
where a mining or other resource corporation did not condemn the effort to

114. See EIR, Striking a Better Balance, supra note 104, at 19.

115. Id.

116. Id.

117. Id.at2O.
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organize a referendum or to attack the result.
The Review does conclude that both indigenous peoples and other affected

populations have the right to participate in decision-making and that they have a
right to FPIC at all stages of a given project.1 18 The report cites no example of
any project that complied with this requirement. The Review states that such
consent should be the "principal determinant of whether there is a social license
to operate" and refers to the U.N. Permanent Forum on Indigenous Issues as an
appropriate forum to make "FPIC a clearer and more effective tool." 119

The Review addresses the need for access to timely and meaningful
information in order to participate effectively in decisions regarding
development projects and acknowledges that documents are often in a foreign
language, affected communities are not informed of their rights, and that
"people who oppose the project are often ignored, threatened or harassed. ' 120

They are also kidnapped, raped, murdered, and arrested, charged with crimes
that they did not commit, and imprisoned. 121 The report fails to note that what
communication is attempted by resource extraction corporations is often
inaccurate and one-sided information delivered as propaganda designed solely to
attempt to secure the support of local people. 122 The failure of any mining
project to gain the support of voters in every community referenda conducted to
date throughout the world could well be due partly to the perception of perfidy
on the part on the corporate sponsors.

According to the Review, WBG staff members do not adequately monitor
the process of consultation. The Review's investigators found communities in
Bolivia and Turkey that were unaware of both the involvement of the IFC in
projects and also of the available complaint mechanisms. 123 Bolivians near a
mine site had not received information about environmental impacts and
royalties paid to national and local governments. 124 The Review concluded that
without transparency, "community members distrust the company and the

118. Id.at2l.

119. Id. According to a business publication, Business News Americas, the process of
obtaining a "social license" is "gaining the approval of local communities and reducing
environmental impact to a minimum." Executive Summary, Social license and energy mega
projects: democratic development, BUS. NEWS AMERICAS (February 2008), available at
http://www.bnamericas.com/store/products.j sp?sku=7111 0472687&idioma=I&sector= 10&periodo=
2008. This somewhat simplistic definition does convey the sense that community consent is
essential to the implementation of a development plan.

120. Id.
121. See TAMBOGRANDE, supra note 13; Grave Attacks, supra note 14; BEBBINGTON ET AL.,

supra note 14, at 17-18.

122. The most common anti-mining sign in Ayabaca, Peru in the days before the September 16,
2007 referendum was "No Me Mientas" ("Don't Lie to Me"). Author's Observations, Ayabaca,
Peru (Sept. 16-17, 2007).

123. EIR, Striking a Better Balance, supra note 104, at 22.

124. Id.
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government." 12 5  Left unanswered is the question of whether the community
would trust either entity if it were told the complete and unadulterated truth
about the impact of a proposed mine and whether it would ever have "granted" a
social license for the project to proceed in that unlikely event. 126

The Review suggests greater transparency to "encourage trust and
participation in the whole project cycle of an El [extractive industry] project"
and states that this could have "very positive outcomes, especially for poverty
alleviation."1 27  The Review cites no example involving a multinational
corporation operating in a foreign country that might serve as an example of a
successful and authentic FPIC process. The Review is highly critical of the
WBG throughout the report for failing to assure that its poverty alleviation
mandate is sufficiently emphasized, and examples of El projects where there has
been significant local poverty alleviation are absent from the report.

Finally, the Review discussed the need for access to trusted grievance
mechanisms and points to an Oxfam mining ombudsman project as
demonstrating that indigenous people and others affected by mining operations
are frequently denied their human rights, especially their rights to FPIC, self-
determination, and to their "land and livelihoods." 128 The Review discloses that
"many El companies favor the transfer of the Compliance Advisor Ombudsman
(CAO, the IFC compliance mechanism) to local institutions and people" to
"build trust and confidence in each other's objectives."' 129 This unsurprising
suggestion would deprive local people of an international complaint mechanism,
the CAO, with no assurance that a local process would be effective. Such a
transfer would allow multinational corporations to manipulate local proxies
while remaining outside of the process, create opportunities for the corruption of
local official decision-makers, and relieve the WBG of any responsibility for
ensuring its own compliance with international law and standards by eliminating
its accountability mechanism.

Industry representatives did claim to want to see grievance mechanisms to
prevent unresolved conflicts or human rights abuses. The Review suggested that
the U.N. Economic Commission for Europe's Aarhus Convention's principles
could serve as a long-term model for securing access to grievance

125. Id.

126. Frequently, it is only through the intercession of NGOs that comprehensive information
regarding the impacts of a proposed project and legal rights are provided at all. Because those
NGOs often have a strong orientation toward environmental protection, their analysis of risk may
sometimes be questioned as biased. National governments are, almost without exception, strong
supporters of development projects and have not hesitated to use force, through military and police
action, to suppress non-violent demonstrations of community opposition in Peru and Guatemala. See
Grave Attacks, supra note 14; BEBBINGTON ET AL., supra note 14, at 17-18.

127. EIR, Striking a Better Balance, supra note 104, at 22.

128. Id. at 23.

129. Id.
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mechanisms. 130 That Convention, adopted by nearly all E.C. members, calls for

access to information, public participation in decision-making and access to

justice, as its three stated objectives in Article 1.131 In its section on access to

justice, however, the Convention refers only to domestic legal systems as a

mechanism for enforcement of the first two pillars and environmental law. 132

Ironically, it is just those systems the Review called "weak legal frameworks" in

reference to some countries where there had been a rapid expansion of the

resource extraction sector. 133

The Review ignores the accountability mechanism that offers the only real

chance for ensuring compliance with the myriad positive guarantees now found

in international law - that of the establishment or identification of legal fora in

which multinational corporations could be held legally accountable for

violations of international law, including FPIC. The report never suggests any

level of corporate accountability that might offer hope that corporate violations

of international law could be monitored and addressed by a competent authority.

The Review may be disappointing in its substantive analysis but it did serve
to accurately identify the issues that affect nearly all interactions between

resource extraction industries and the communities impacted by their activities.
The debate over the reach of the principle of full, prior and informed consent

will continue, but there is little question that the Review has forced WBG

management to make general but important commitments regarding compliance

with international law in the funding of future projects. The Final Report of the

Review concluded that

indigenous peoples and other affected parties [presumably non-indigenous
communities] do have the right to participate in decision-making and to give their
free, prior and informed consent throughout each phase of a project cycle. FPIC
should be seen as the principal determinant of whether there is a 'social license to
operate' and hence is a major tool for deciding whether to support an
operation. 134

This sensible conclusion mirrors authoritative interpretations of FPIC in

international law and would support the idea of community referenda as the

means to determine whether a given development had a "social license."

130. Id. at 24. The EIR also suggested the use of the model represented by the Business
Partners for Development (BPD), an unenforceable set of standards set by industry, but
unfortunately, its website, www.bpd.naturalresources.org expired on October 8, 2007 and "is
pending renewal or deletion." See id. at 24.

131. U.N. Econ. Comm'n for Europe, Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in Environmental Matters, art. I, U.N. Doe.
ECE/CEP/43 (Apr. 21, 1998), available at http://www.un-documents.net/aarhus.htm.

132. Id. at art. 9.
133. EIR, Striking a Better Balance, supra note 104, at 23.

134. Id. at 21.
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C. The WBG Ignores the Law and Creates its Own Standard

The WBG response to the Review is instructive - and disappointing - on a
number of important issues. The response illustrates the continuing fundamental
controversy over the meaning of "consent." Its general statement on the issue of
social license is positive: "The Bank Group will only support El projects that
have the broad support of affected communities." 135 The management response
offers no guidance on how such "broad support" might be measured, but its use
of the adjective "broad" might be taken to mean not just several sectors of the
community, such as businesses that might benefit from increased economic
activity. It is also unclear as to whether "broad acceptance" means a simple
majority of the affected population, or a larger regional population, or whether it
refers to acceptance by a large cross-section of a population. But what happens
if there is no "broad acceptance" and the community rejects the proposed project
in a high-tumout referendum reflecting 98% opposition? Perhaps, under the
language of the WBG response - which rejects "consent" and substitutes
"consultation" - its project funding would, at least theoretically, be terminated.

The next sentence in the WBG response clarifies the rejection of consent:
"This does not mean a veto power for any individuals or any group, but means
that the Bank Group will require a process of full, prior and informed
consultation with affected communities that leads to broad support by them for
the project." 136 First, the word "consent" in the FPIC context employed by the
authors of the Review has been inexplicably abandoned in the management
response and replaced.by "consultation." This is no mistake; the substitution is
common in industry publications. Second, the management response, like the
language in ILO Convention 169, assumes that the process will end in
community acceptance and makes no commitment as to what action might or
must be taken if the community rejects the project. Third, the only way for the
WBG to know whether the "consultation" process is compliant with any
standard or that the "support" is valid is to have monitors present, and no such
commitment is made or even suggested. Again, a fair and open referendum
process would provide the most accurate gauge of the community's position on
whether the project should go forward.

The WBG response calls such consultation "an important component in
ensuring that communities are well-informed about developments that will
affect them and that they have an opportunity to make their views known and
have them fully taken into account." 137 Left unclear is what it means to have
views "fully taken into account." Is it different than merely considering the

135. World Bank Group, Striking a Better Balance - The World Bank Group and Extractive
Industries: The Final Report of the Extractive Industries Review: World Bank Group Management
Response 7 (Sept. 17, 2004), available at http://siteresources.worldbank.org/[NTOGMC/Resources
/finaleirmanagementresponse.pdf.

136. Id.

137. Id. at22.
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views of a community? How would decision-makers demonstrate that such
views were considered?

In the face of the Review's criticism, the WBG did not resist the
temptation to congratulate itself on its previous treatment of indigenous peoples:
"The WBG's operational policy on Indigenous Peoples pioneered" among
development banks "an approach that adverse impacts" on them "are
avoided.. .or minimized and mitigated."' 138 It is unlikely that those indigenous
groups affected by mining projects share that judgment. The institution goes on
to claim that its policies on indigenous peoples have historically played a role in
setting "best practices" for extractive industries. 13 9 That claim, if accurate, is
frighteningly myopic in light of all the evidence of extractive industries' impact
on indigenous communities.

By simply replacing "consent," the word used internationally in this
context, and replacing it with "consultation" the WBG, apparently intentionally,
denies communities the right to choose their own preferred form of
development. 140 Communities will be "informed" and engaged in discussions
but will not exercise any decision-making power. The proposition that
community views will be "fully taken into account" provides no guarantee that
decisions will even be influenced by community needs and preferences, even
when the community position is demonstrably nearly unanimous, as it was in the
Tambogrande referendum. 14 1

Further support for the proposition that consent should be given its
common meaning rather than defined as an inevitable outcome of consultation
and participation can be found in the debate among the Executive Directors of
the WBG about whether the recommendations in its El Review should be
adopted. In 2004, a legal opinion by the General Counsel stated that recognition
of FPIC would violate the WBG's Articles of Agreement with loan-receiving
countries because it would give "the equivalent of a veto right to parties other
than to those specified in the countries' legal framework."' 142 Interestingly, the
General Counsel's opinion thus assumes that FPIC grants a right to veto to local
citizens opposed to a particular project. It is clear that those parties that oppose

138. Id. at8.

139. Id. at9.
140. In another legal context, that of the criminal law, an accused perpetrator's claim of

"consent" by the victim is a defense to a charge of sexual assault. No lawyer in that arena believes
that mere prior "consultation" with a victim of an alleged sexual assault by a defendant is sufficient
for a successful defense.

141. See OFFICE OF THE COMPLIANCE ADVISORIOMBUDSMAN, INT'L FIN. CORP.,

MULTILATERAL INV. GUAR. AGENCY, ASSESSMENT OF A COMPLAINT SUBMITTED TO CAO tN

REALTION TO THE MARLIN MINING PROJECT IN GUATEMALA, 5, available at http://www.cao-
ombudsman.org/pdfs/CAO-Marlin-assessment-English-7Sep05.pdf [hereinafter CAO ASSESSMENT];
Patterson, supra note 15; Jared Ferrie, Mining, Gold, and Outrage, in Guatemala, THE TYEE, Dec.
21, 2005, available at http://thetyee.ca/News/2005/12/21/GuatamalaOutrage/.

142. Fergus MacKay, The Draft World Bank Operational Policy 4.10 on Indigenous Peoples:
Progress or More of the Same, 22 ARIZ. J. INT'L & COMP. L. 1,65,79 (2005).
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the implementation of FPIC believe that the terminology means what it says,
that is, "consent" is to be given the common meaning embodied in the terms
"agreement" and "approval" and that the lack of consent means the project must
be terminated.

The same legal opinion ignores the WBG's member-states' obligation to
adhere to international treaty law. The General Counsel argued that to require
FPIC would also be inconsistent with the Bank's role as an institution that is
composed of sovereign states which have the right to decide whether "to follow
the terms of any international convention." 14 3 However, as Mackay points out,
international treaty law forbids the invocation of domestic law to justify the
failure to adhere to treaty obligations. 144  The legal opinion also fails to
acknowledge those internal WBG policies that forbid loans to countries for
activities that would violate their obligations under ratified treaties. 145 Thus, it
is only by ignoring fundamental and universally accepted principles of
international law and the WBG's own policies that the General Counsel is able
to avoid the obvious conclusion that the WBG must adhere to the FPIC
requirement under international law.

D. "Consent" Remains Illusory

Setting aside the WBG's tortured interpretation of "consent", another
attempt at a definition describes "consent" as an authority that can be withheld
at certain decision-making points in a project cycle by representatives of an
affected community whose legitimacy must be accepted by the project
proponents. 146 Such a definition implies that FPIC is a process where the
communities are consistently involved in a search for solutions to problems with
project representatives. In fact, the "principles underlying the right to FPIC,
including equity, sustainability, subsidiarity and peace and security, would be
difficult to secure if communities were engaged only at the end of the
process." 14 7  However, even where there is a process of consultation, one
detailed case study of a mining project in San Marcos, Peru "suggests that,
where community engagement does occur, corporate actors will seek to restrict
the information and deliberative opportunities available to project-affected
groups in order to avoid conceding control over matters that could affect
timetables or budgetary allocations." 148 Obviously, where the fate of the entire
proposed project is at stake, not just "timetables and budgetary allocations," the
inclination of proponents, both corporate and governmental, to hide information

143. id. at 80.

144. Id.

145. Id.

146. Perrault, supra note 59, at 522.

147. Id. at 523.

148. DAVID SZABLOWSKI, TRANSNATIONAL LAW AND LOCAL STRUGGLES: MINING,
COMMUNITIES, AND THE WORLD BANK 304 (2007).
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and limit consultation would be much more powerful.
In fact, the FPIC requirement is often ignored by both governments and

mining corporations. According to some experts:
Different communities report militarization of isolated communities as a
recurring element in engineering consent. Extractive industries have consciously
manipulated communities, introducing factionalism, dividing communities and
promoting individuals, who may have no traditional authority as leaders, to
represent the communities. The illusion of free, prior and informed consent is
achieved by the exclusion of the majority of community members from effective
participation in decision-making. 149

One sure way to include a significant part of an affected area's population
in decision-making is, of course, to hold an election. Community referenda
offer a potentially effective means to overcome efforts at the manipulation of
information, avoid militarization and violence, measure the authority and
legitimacy of local leadership, and promote community discussion.

While local opposition has succeeded in stopping projects, the research
conducted for this article reveals no record of the FPIC requirement being cited
as the sole basis for a court or executive decision to ban or withhold government
approval of a proposed project.

V.
COMMUNITY REFERENDA:

AN EFFECTIVE RESPONSE TO UNWANTED DEVELOPMENT

The greatest advancement of the use of community referenda as a means to
accurately gauge public opinion on resource extraction projects has been in
Latin America. 150 The following four accounts describe referenda in several

149. COLCHESTER & MACKAY, supra note 85, at 26.

150. The use of referenda to express community opposition to natural resources extraction
projects and dams has not been confined to Latin America. For example, in 1998, voters in the U.S.
state of Montana used an electoral mechanism similar to a referendum to ban the use of cyanide in
new gold and silver mines; this mechanism allowed voters to theoretically make a legally final
determination on an issue. Mining companies attempted to overrule the ban through another
initiative in 2004 but were unsuccessful. Montana Envtl. Info. Ctr., The Citizen's Initiative Banning
Cyanide Heap Leach Mining, Nov. 2008, available at http://meic.org/mining/cyanide.mining/ban-
on-cyanide-mining/i- 137.

Likewise, indigenous Kanaks have strongly opposed the development of the Goro Nickel mine
owned by Inco in southern New Caledonia. In April 2006, local protesters demanded a referendum
on the mining project. Mineral Policy Institute/Mining Watch Canada, Environmental Failures at
Inco 's Goro Mine Reinforce Kanak Concerns, April 25, 2006, available at
http://www.miningwatch.ca/index.php?/Incojin_NewCaledoni/Gorolandslide. According to
Catherine Coumans of MiningWatch Canada, the referendum was not held. Telephone Interview
with Catherine Coumans, Research Coordinator, MiningWatch Canada (Feb. 10, 2008).

In Turkey, eight villages held an informal referendum in 1996 against a potential nearby gold mine,
planned by Eurogold, an Australian company. The mayor of Bergama, Sefa Taskin, reported that
89% of the eligible voters turned out in a unanimous verdict against the mine. But, because it was
not a formal election, it had no immediate legal import. Bob Burton, Normandy's Turkish Mine
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states, the political conditions that gave rise to them, and the flexibility of
referenda as a tool of participatory democracy. These accounts will examine the
local and national legal foundations, including statutes and court decisions, for
this electoral innovation. This survey also includes an analysis of the practical
and political obstacles to community referenda in a variety of social and legal
contexts, and documents the extraordinary fear and resistance such elections
engender in national governments and multinational corporate enterprises.

A. Tambogrande, Peru: 2002

In June 2002, the town of Tambogrande, in Northwest Peru, held the
world's first formal community referendum on a mining project. More than
98% of the mostly non-indigenous residents voted against the plans of a
Canadian mining company, Manhattan Minerals, to develop a gold and copper
mine in-and literally under-the town. 15 1

Local residents opposed the mine when it was first proposed in 1999
because of the threat posed to the local water supply and the rich agricultural

Stumped by Court Ruling, 2 Mining Monitor 3, 1,3, Aug. 15, 2005, available at,
http://www.minesandcommunities.org/article.php?a=5794.

The case ultimately was resolved in the European Court of Human Rights where the court found, in
a highly critical opinion, that the Turkish government's efforts to evade the judgment of the Supreme
Court of Turkey violated the right to respect for family life, the right to a fair trial, and the right to an
effective remedy. The Turkish Supreme Court had held that the mine's operating permit, which
allowed the use of cyanide in the extraction of gold in Bergama and the surrounding villages, where
the ten Turkish applicants lived, was not consistent with the public interest and the applicants' or the
public's interest in effective enjoyment of the right to life and to a healthy environment. Mineral
Policy Institute, A number ofjurisdictions have banned the use of cyanide in mining, Nov. 19, 2004,
available at http://www.mpi.org.au/default_098.html; Press Release, Chamber Judgment in the Case
of Taskin and Others v. Turkey (Oct. 11, 2004), available at http://www.echr.coe.int/Eng/Press
/2004/Nov/ChamberjudgmentTaskin&OthersvTurkeyl 01104.htm.

When the citizens of Barangay Didipio, a town in the Philippines, wanted to stop an open-pit gold
and copper mine proposed by a large Australian company, they collected more than twice the
number of signatures required and filed a petition for a plebiscite against the activities of the mining
company in their area. In 2000, the Commission on Elections denied the petition but the process
helped organize popular opposition that led a regional entity to cancel the company's mining permit
and withdraw its loans. Press Release, Legal Rights and Natural Resources Center - Kasama SA
Kaliskasan (LRC-KSK) - Philippines, Mining resistance another step forward - Petition to stop
Climax Arimco, available at http://www.minesandcommunities.org/Action/press68.htm.
In Krumovgrad, Bulgaria, 9,750 citizens out of some 11,000 eligible voters signed a municipally-
initiated petition against an open-pit mining project that would have caused the resettlement of
hundreds of people, destroyed ancient Thracian architecture, and located the tailings pond for the
waste cyanide pulp directly above the town's water source zone. The project received a "silent
denial" from Bulgarian environmental authorities in December 2005. Ada Tepe gold mine, Bulgaria,
CEE BANKWATCH NETWORK, available at http://www.bankwatch.org/project.shtml?apc = 1 47581----
-l&w--147581&s=368448. While not a typical electoral referendum, the petition demonstrated
significant public participation in supporting a resolution passed by a municipal government against
a mining project. See Res. 329, Protocol N. 17/16.09.2005, Municipal Council of Krumovgrad,
available at http://www.cyanidefreerhodopi.org /index.php?articleid = 106.

151. Boyd, supra note 10.
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lands near the town. An independent study concluded that the local river would
have to be diverted and that 8,000 residents would require relocation. 152 The
opposition engaged in repeated peaceful demonstrations until early 2001, when
a mob burned down some "model" homes that the company had planned to give
to the 1,600 families would have been displaced by the first phase of the
project. 153 One month later, on March 31, 2001, Godofredo Garcia, a university
professor and charismatic leader of the anti-mine movement, was shot to death
by a lone gunman when his car, driven by his son, Ulises, was ambushed on the
road to his home. 154

Following the arson and the murder, Mayor Alfredo Rengifo, an admirer of
Gandhi, attempted to find a non-violent solution to the volatile issue. He started
a petition against mining development that received the signatures of more than
75% of Tambogrande's voters, which he then presented to Peru's congress.
Manhattan Minerals condemned the mayor's efforts and the government refused
to take any action on the petition. 155

Mayor Rengifo then discovered an obscure provision in Peru's municipal
law that allowed a "consulta vicinar' or community referendum to be conducted
by municipalities on issues of local importance. 156 He requested funding from
Oxfam UK, an international NGO, to help cover the cost of holding the
referendum; additionally, more than a dozen national and international human
rights groups supported the process. 157 The referendum was held on June 2,
2002 and the citizens of Tambogrande voted in emphatic opposition to the
proposed mine in a formal, supervised election. 15 8

Francisco Ojeda, president of the Tambogrande Defense Front and the
target of persistent death threats from mine supporters, explained the referendum
results: "Mines aren't an alternative to solving the problems of illiteracy,
malnutrition, and poverty in communities, because here in Peru we have had too
many examples of that kind of thing. Mining has only left a legacy of poverty in
Peru."1

5 9

Though 73% of the voters participated in the referendum, the national
government refused to recognize the community's emphatic rejection of the
mine. 160 Even before the voting, Peru's Minister of Energy and Mines, Jaime

152. Id.

153. Scott Wilson, A Life Worth More Than Gold, WASH. POST, Sept. 6, 2002, available at
http://www.minesandcommunities.org/article.php?a=1262.

154. TAMBOGRANDE, supra note 13.

155. Boyd, supra note 10.

156. Id.

157. Id.

158. Id.

159. Hannah Hennesy, Gold Mine Fails to Glitter in Peru, BBC NEWS, Dec. 3, 2003,
http://news.bbc.co.uk/2/hi/americas/3256594.stm.

160. Press Release, Rights & Democracy, Manhattan Minerals Must Recognize the Legitimacy
of the Municipal Referendum, (Aug. 14, 2002), http://www.dd-rd.ca/site/media/index.php?id=
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Quijandria, perhaps anticipating the results, condemned it as illegal and
promised that it would carry "no legal weight."' 16 1 Manhattan's chairman and
chief executive, Lawrence M. Glaser, said that the fact that the referendum was
held three weeks before the release of the company-funded environmental study
"should be seen for what it is, a public relations ploy."' 162 He condemned the
foreign NGOs that opposed the project for not offering development
alternatives. 1 6 3 Manhattan's president in Peru, Roberto Obradovich offered this
analysis: "In developed countries, with educated people, such models may be
able to work. But in our country, where the population is so easily manipulated,
I believe that if more of these types of referendum (sic) follow, the state will be
paralyzed." 164

After the election, Manhattan launched a campaign against the involved
NGOs and accused them of opposing development and "misinforming" the
population. Roberto Obradovich, apparently critical of democratic processes in
less developed countries, claimed that the people of Tambogrande had supported
the mine before the NGOs arrived, an accusation belied by the immediate
emergence of local resistance when the company arrived in Tambogrande in
1999 and the mayor's later petition effort. 165

Oxfam America spent an estimated $20,000 in the community, including
the funding of a hydrology study in 2001 that predicted dire environmental
consequences if the project were allowed to proceed. Oxfam also contributed to
the Defense Front of Tambogrande, a local resistance group, to help pay legal
costs for residents facing criminal charges for the arson on company property,
and who claimed to be targeted by false accusations due to their opposition to
the mine. 1 6 6 In a particularly inflammatory attack on Oxfam UK in a popular
weekly newsmagazine, columnist Augusto Elmore wrote, "I suspect the hand or
the fingers of Sendero [Luminoso, a Maoist terrorist organization whose war
with the government had killed over 60,000 Peruvians] are behind the
nongovernment organization that has come from England to Peru to question
foreign investment in our country." 167  Mr. Elmore failed to provide any
evidence of a link between the defunct Maoist guerilla force and the
internationally respected British NGO, but this accusation, combined with many
other similar claims since 2002, has attempted to portray opponents of mining as
traitors manipulated by sinister outside interests. Such allegations are used to
justify harsh methods by government and multinational corporations against the

504&subsection=news.

161. Boyd, supra note 10.

162. Wilson, supra note 153.

163. Id.

164. Boyd, supra note 10.
165. Id.

166. Wilson, supra note 153.

167. Boyd, supra note 10.
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leadership and members of groups aligned against particular proposed mines.

International observers from Europe and North America disagreed.
Stephanie Rousseau, an experienced election observer from Canada's Rights and
Democracy Center, reported, "I believe that the people of Tambogrande have
been able to express themselves through the referendum and I hope [the
referendum] will help in lowering the level of conflict and finding a solution to
the problems."' 168 Her formal conclusion, shared by Francois Meloche of
Groupe Investissement Responsible, stated, "In our opinion, the municipal
referendum in Tambogrande was conducted in a free, democratic, and
transparent manner, allowing citizens the opportunity to express their opinions
through secret ballot with the effective guarantee that the votes would be
counted correctly." 1

69

Hugo Abramonte Ato, a local retired schoolteacher, summarized the
potential influence of the voting outcome: "If they don't respect these results,
we will have to rely on the power that comes from the whole world knowing
that these are our wishes. We don't want to change our life in exchange for this
supposed bonanza." 170

Though Minister Quijandria promised to hold hearings in the affected
towns, he warned that the national mining law assigned such decisions
exclusively to the federal government. 17 1 He was right. Natural resource law
often grants national ministries exclusive authority over the disposition of
natural resources. However, such laws frequently conflict with environmental
standards, local autonomy, and, of course, with national and international law,
like FPIC, that would preclude government plans where there is a lack of
consent by communities.

The citizens of Tambogrande continued public actions after the voting to
remind both Manhattan Minerals and the national government of their strong
opposition to mining in the area. In November 2003, a three-day general strike
was followed by a large demonstration of more than 10,000 residents in the
main square of Tambogrande. 172 One month later, Centromin, the Peruvian
government's decision-making agency for mining matters, found that Manhattan
had failed to meet essential criteria necessary to commence work on the mine.
The corporation had also failed to demonstrate that it possessed the necessary
$100 million in assets. 173 Early in 2004, Manhattan announced that it would

168. Id.

169. Rights & Democracy, Peru: Overwhelming Opposition to Canadian Mining Project,
LIBERTAS ONLINE, Sept. 2002, at 2, www.dd-rd.ca/site/publications/index.php?id=622&page=2&
subsection=newsletter&.html.

170. Wilson, supra note 153.

171. Boyd, supra note 10.

172. Manhattan: Major Gold Project Implodes in Peru, MINES & COMTYS., Dec. 12, 2003,
http://www.minesandcommunities.org/article.php?a=1265.

173. Manhattan pulls out after $US 60mn Tambogrande loss, BUS. NEWS AMERICAS, Feb.7,
2005, available at http://www.bnamericas.com/news/mining/Manhattan..pulls-out-afterUS*60mn
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seek arbitration of the agency's decision that the company had lost its right to an
interest in the Tambogrande project. The arbitration was to be overseen by the
Arbitral Tribunal that is part of the National Society of Mining, Petroleum and
Energy, the Peruvian industry lobby association. The decision would be made
in a closed process that allowed for no release of information to the public. At
the time it seemed likely that Manhattan would attempt to sell its rights to
another multinational mining company. 174

However, in early 2005 the end finally came. Manhattan was unable to
find a major mining multinational corporation to help it meet the conditions. Its
president, Peter Guest, explained, "The trouble for us was that we weren't able
to find a partner like that because the social conditions were so anti-mining that
nobody wanted to touch it." 175 The company had spent $US60 million and
"had nothing to show for it." 17 6 Its Board changed its name to Mediterranean
Minerals Corporation and left for Turkey, a country Guest described as more
"mining friendly." 177

B. Tambogrande's Legacy

The historic referendum in Tambogrande had a multitude of political
impacts. First, the community is safe from the scourge of an open-pit mining
operation under their town and its rich agricultural lands are free of the threat of
death by contamination or drought-at least from Manhattan, whose stock value
had plunged from CDN$1.78 to $0.10 on the Toronto Stock Exchange in the
aftermath of the referendum. 178 Second, while the referendum was certainly not
accepted as legally binding on the national government, the powerful long-term
political campaign against the proposed mine was the decisive factor in the
victory because it made it clear to investors and the Peruvian government that
Manhattan not only had no "social license," but had earned the passionate
opposition of a united community as well.

Third, the government has acknowledged the effectiveness of the anti-mine
campaign and the referendum by launching a retaliatory legal attack on local
activists in violation of their rights to free expression, freedom of assembly, and
freedom to participate in affairs of state. 179 A total of fifty-six individuals in
Tambogrande were charged with crimes relating to the 2001 protest, including
opposition leaders who had organized the peaceful march and the subsequent

_Tambograndeloss.
174. Press Release, CooperAccion, Tambogrande Updtate: The Arbitration is On (Nov. 22,

2004), available at http://www.minesandcommunities.org/article.php?a=487.

175. Manhattan pulls out, supra note 173.

176. Id.

177. Id.
178. Press Release, CooperAccion, supra note 174.

179. Environmental Defender Law Center, Protecting Protest Leaders in Peru,
http:/www.edlc.org/cases/individuals/peru-leaders/ (last visited on Mar. 28, 2009).
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community referendum. 180  A judge acquitted forty-five of the accused,
including all of the leaders, but the government appealed the verdict. 181 The
defendants were tried and were acquitted a second time but a higher court again
reversed the verdict so that in 2008, seven years after the protest, the defendants
were facing a third trial. 182 The Environmental Defender Law center, a U.S.
NGO that has recruited foreign lawyers to aid in the defense, maintains that the
mine opponents are being targeted in a political prosecution by the government
for their lawful actions against the project. 183 The government's efforts are
obviously intended not merely to punish mining opponents in Tambogrande but
to intimidate others who might demand community referenda on mining
projects.

A fourth effect of the referendum is that the Tambogrande case has
established a precedent that other Peruvian communities, and even other nations,
have followed. In November 2003, a public hearing on a proposed project
called Alto Chimera by Barrick Gold in the department of La Libertad was
cancelled because 300 protesters shut down the hearing site. 184 The Ministry of
Energy and Mines blamed the "Tambogrande effect" for the shut-down of the
hearing. 185 Citizens in Cajamarca, after learning of the referendum, called on
the government to hold a referendum on the Yanacocha project owned primarily
by Colorado's Newmont Mining. 186 Even in communities that have not faced
the threat of a mining project, citizens have demanded a referendum. In
Arequipa, the mayor viewed the voting process as an alternative to the rioting
that followed the government's decision to privatize a state-owned energy
company. 187 The international impact of the Tambogrande referendum in other
countries will be illustrated below.

Fifth, the proponents of referenda as a means of peaceful, democratic
resolution in development conflicts defeated the opposition of both
multinational corporations and governments. As illustrated by the defensive
tone of the comments of government and company representatives before and
after the voting and the criminal prosecution of the referendum organizers, they
fear the power of participatory democracy as an established element of
development policy.

Finally, CooperAccion (a Peruvian NGO that works with communities
impacted by mining) observed that, before Tambogrande, affected communities

180. Id.

181. Id.

182. Id.

183. Id.

184. Where is the Minister of Energy and Mines?, COOPERACCION, Nov. 21, 2003, available at
http://www.minesandcommunities.org/article.php?a-486.

185. Id.
186. Boyd, supra note 10.

187. Id.
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in Peru were excluded from mining-related decision-making. The organization
cited the Tambogrande experience and its referendum as "emblematic" of more
recent efforts by communities to have a say in their futures. 188 Tambogrande
demonstrated that referenda, in and of themselves, are a free, prior and informed
consent process that can be replicated through the adoption of transparent,
formal, and consistent mechanisms for seeking the consent of affected
communities.

C. Rio Blanco, Peru: 2007

The second Peruvian referendum took place in the same region as
Tambogrande, but in three smaller indigenous communities and their
surrounding areas in the foothills of the Andes. In this case, the subject was a
copper and molybdenum mine called the Rio Blanco project that was proposed
by Minera Majaz, a subsidiary of UK-owned Monterrico Metals, which was
later acquired by a Chinese investment concern in early 2007. Over 90% of the
campesinos and townspeople voted against the mine at the referendum held on
September 16, 2007 in yet another powerful community statement against
mining operations perceived to do far more damage than good. 18 9 Only 285
votes out of the almost 18,000 that were cast favored the mine. 190

The communities had opposed the mining plan since exploration began
in 2002 and have since suffered extraordinary violence from the police and
Monterrico's security forces. Two men have been killed, one by a gas grenade
fired by the National Police and one shot by the company's security contractor
while carrying a wounded demonstrator to an ambulance. 191  Many more
opponents have been injured in demonstrations and direct confrontations,
including deliberate attacks by paramilitary groups contracted to Minera
Majaz. 192 In August 2005, twenty-eight campesinos were kidnapped and
tortured for three days in the Majaz mining encampment after a march protesting
the proposed mine. 193  In January 2009, the National Human Rights
Coordinating Committee published photographs depicting police standing over
men and women who have trash bags pulled over their heads and hands tied
behind their backs. 194 In response to these photos, which were broadcast

188. Letter from CooperAcci6n to World Bank Management (July 19, 2004), available at
http://www.minesandcommunities.org/article.php?a= 1876.

189. Salazar, supra note 18.

190. Interview with unnamed electional officials in Ayabaca, Peru (Sept. 16, 2007); Author's
Observations, Ayabaca Peru (Sept. 16, 2007).

191, See BEBBINGTON ET AL., supra note 14, at 17-18.

192. Grave Attacks, supra note 14; BEBBtNGTON ET AL., supra note 14, at 17-19.

193, Peru's Andeans Celebrate Mining Rejection Despite Torture, Killings, ENVTL. NEWS
SERV., Sept. 10, 2008, http://www.ens-newswire.com/ens/sep2008/2008-09-10-01 .asp.

194. Peru rights groups denounce torture at mines, The Int'l Herald Tribune, Jan. 14, 2009,
available at http://www.iht.com/articleslap/2009/01/14/news/LT-Peru-Human-Rights.php.
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throughout Peru, Yehude Simon, the Chief Cabinet Minister said, "I'm
horrified." 19 5 The images showed protesters caked in blood; one shows a man
bleeding from the neck and another shows the man's corpse a day later. The
large Peruvian security firm, Forza, retained by Monterrico Metals at the time
and now owned by the Swiss firm Securitas, is now under investigation. 19 6 As
is common in such circumstances, the mining company claimed that the
allegations were just another in a long list of "opposition activity" designed to
stop the mine - even in the face of photographic evidence. 197

The Peru Study Group, an NGO from the United Kingdom with broad
experience in resource issues, published a lengthy examination of the Rio Bravo
project in March 2007 that detailed the history of conflict between the national
government and the mining company on one side and local communities and
citizens on the other. 19 8  The authors agreed with the finding of the
Ombudsperson's Office (Defensoria del Pueblo) that Monterrico Metals had
violated Law 26505, which required the company to obtain permission to
explore in community-owned land from two-thirds of the members of the Yanta
and Segunda y Cajas communities. 199 Ultimately, the authors recommended a
referendum for two reasons: first, both sides were completely polarized and the
parties believed there was little reason to attempt further negotiations; second, a
referendum would provide a "clear statement on the balance of opinion" that all
parties "would then have to live with and be bound by."200

The election was preceded by a series of strong condemnations by
President Alan Garcia and the National Electoral Commission. Garcia called the
referendum "absurd" and a "foreign conspiracy" organized by "communists," a
particularly inflammatory accusation in a nation not yet recovered from a long
and bloody civil war involving Maoist insurgents. 20 1 Ironically, Garcia had
promised in his election campaign that he would support mining referenda. 20 2

The Garcia administration claimed that the organizers were undermining
the country, where 60% of the national budget comes from mining revenues, and
asked, "Are we going to let misinformation and ideological manipulation stand
in the way of the country's progress?"'20 3 Both President Garcia and the
national election authorities repeatedly said the referendum was not considered
legal by the country's election authorities, a claim that may have intimidated

195. Id.

196. Dana Ford, Mine security firm under investigation in Peru over abuses, Feb. 6, 2009
http://www.mineweb.com/mineweb/view/mineweb/en/page72068?oid=78066&sn=Detail.

197. Id.

198. See generally BEBBINGTON ET AL., supra note 14.

199. Id. at 24.

200. Id. at 55.

201. Salazar, supra note 18.

202. Interview with Ralph Hoelmer, International Observer at Referendum, Peru
Representative, Network Institute for Global Democratization, in Ayabaca, Peru (Sept. 16, 2007).

203. Salazar, supra note 18.
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some voters who might have reasonably believed that voting was therefore
illegal.2 °4 Just days before the election, the National Election Board ordered the
confiscation of all election materials. 20 5  The local prosecutor ordered the
release of the materials and stated, in a written decision, that the seizure had no
legal basis. 20 6 The actual release of the critical materials from the National
Police office in Piura was accomplished by twelve international observers led by
Ulises Garcia, the son of the murdered leader of the anti-mining forces in
Tambogrande.

20 7

In Ayabaca, the largest town in the department, thousands of campesinos
arrived from the countryside the night before and slept in frigid temperatures in
the plaza and just outside the soccer stadium, where voting was to begin at 8:00
the next morning. After hurried negotiations with the National Police, who had
arrived in busloads in each community the day before the elections, the officers
were persuaded to stay away from the polling locations and the next day's
voting proceeded peacefully. Inside the stadium, each of about seventy precincts
were represented by three volunteer officials from each voting district, sitting at
a small table, who processed the voters, each of whom had to present their
national identification card and sign and fingerprint a form after casting a secret
ballot. The sole question asked whether the voter supported mining activities in
the area. The only answers were "Si" or "No."20 8

Ralph Hoelmer, a Dutch international observer with the Network Institute
for Global Democratisation, a Finnish NGO, said that the referendum, as it
occurred in Ayabaca, was completely legitimate. "This is a good thing because
it allows people to express their views on their own destiny. These
democratizing processes are rare in the world," he concluded. 20 9

In Ayabaca, the vote was 93% against mining with a 50% turnout, while
Pacaipamba had 97% "No" votes and a 70% turnout, and Carmen de la Frontera
reported 92.5% opposed to mining with a turnout of 59%.210 The majority of
the remaining ballots were labeled, under strict standards, as "spoiled" even
though nearly all of them revealed that the likely intention of the voters was to
vote "no." 2 11

The government attempted at every turn to stop the election and later
denigrated the results of the referendum. Just before the voting, the head of
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205. Id.
206. Author's Observations, National Police Regional Headquarters, Piura, Peru (Sept. 15,
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207. Id.

208. Author's Observations, Ayabaca, Peru (Sept. 16, 2007).

209. Salazar, supra note 18.
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Garcia's Cabinet, Jorge Del Castillo traveled to Piura with Bishop Luis
Bambaren, the retired president of the Peruvian Bishop's Conference, to
negotiate with the mayors of the three communities in an obvious attempt to
persuade them to call off the election. They refused to meet with Del Castillo
before the referendum but promised to forward the results of the voting to him
after the voting.2 12

President Garcia also attacked local Church leaders for their support of
their parishioners and the referendum. The Archbishop in the nearest city,
Piura, had opened his compound to international observers and provided food
and housing to them. 2 13 The President further accused the Vatican of meddling
in Peru's internal affairs. In a national survey coincidentally released the day
after the election, pollsters found that 71% of Peruvians trusted the Catholic
Church and just 28% trusted the executive branch of the government. 2 14

Even after the official count was completed, Del Castillo continued to
insist that only 50% of the voters cast ballots. The actual total reflected an
overall turnout of 60.2%, according to the organizers. 2 15

Under one compelling analysis of Peruvian law, supported by the
Ombudsperson's Office and research by the Peru Support Group, local
communities must give permission for private companies to use their land.2 16

Since the referendum, the Ombudsperson's Office has verified that the three
communities have formally refused to allow Minera Majaz to trespass on lands
owned by the communities, but has failed to provide an interpretation of the
legal meaning of the refusal. 2 17 Meanwhile, the Ministry of Energy and Mines
has announced that it will disregard the results of the referendum. 2 18

In late September 2007, less than two weeks after the referendum, the
Garcia administration proposed a measure to the Congress that would accelerate
the government approval process for some mining ventures. 2 19 Rio Bravo was
one of the initial twenty projects identified in the plan, and other mining
companies could be included by simple decree in the future. The President cited
"technicalities" in the referendum as the basis for his position that it was
"invalid," but failed to identify such "technicalities" or any reason why they
would render the election's outcome in any way invalid or unrepresentative of

212. Lucien Chauvin, Peru's Pres Criticizes Vatican, Priest 'Interference' in Politics,
CATHOLIC NEWS SERV., Sept. 18, 2007, http://www.catholic.org/intemational/international-
story.php?id=25399.

213. Author's Observations, Piura, Peru (Sept. 14, 2007).

214. Chauvin, supra note 212.

215. Salazar, supra note 18.

216. BEBBINGTON ET AL., supra note 14, at 7, 24-5, 30-1.

217. Salazar, supra note 18.

218. Id.

219. Peru's Government Proposes Plan to Speed Up Mining Investments, LIVING IN PERU,
Sept. 27, 2007, http://www.livinginperu.com/news/4798.
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the communities' position on the proposed mine. 220

Since the referendum on the Rio Bravo project in September 2007, at least
one other referendum has been held in Peru. In Tacna, the voters of the
province of Candarave in southern Peru were asked whether they wanted the
initiation of new mining activities and whether they agreed that surface and
underground water resources should be used for mining.22 1 Over 90% of the
voters rejected new mining activities because crop production had dropped
dramatically due to falling water levels in the area attributed to mining
operations. Ordonez Salazar, the President of the regional government of Tacna,
blamed Southern Copper for the losses and added that "80% of our social
problems are caused by mining." 2 22

In December 2007, President Garcia sought to undercut the necessity,
under Article 11 of the Private Investment Law, for the consent of two-thirds of
an undefined "general assembly" in indigenous villages to lease or sell
community lands. 22 3 His proposed law would require only 50% plus one of the
members of the communities for approval to contract with private investors.
The President's rationale was set out in two articles in the Lima newspaper El
Commercial: small farmers do not have the training or resources to add value to
their properties so "there are many resources going unused that cannot be sold,
and are not generating work. And all of this is because of the taboo of obsolete
ways of thinking, and because of idleness and laziness." 224  The erosion of
indigenous control over community property began in the 1990s when the
current two-thirds law was passed during the regime of President Fujimori, now
accused of mass murder and war crimes in the war against Sendero Luminosa,
where previously communal land could not be sold or transferred in any way. 225

Since the referendum, a "shadowy local group" has charged over three
dozen anti-mine organizers, including lawyers and mayors with crimes,
including terrorism. 226  The evidence provided to the prosecutor consisted
merely of hundreds of newspaper articles while the individuals making the
accusations have failed to give any testimony to the authorities. 2 27 While it is
obvious that the charges were brought for the purposes of intimidation and
harassment, just as they were against the organizers of the Tambogrande
referendum, the process represents a real threat to the liberty of the defendants

220. Id.

221. Candarave Says NO to Mining, LA REPUBLICA, Feb. 19, 2008, available at
http://www.minesandcommunities.org/article.php?a=8448.

222. Id.

223. Milagros Salazar, Peru: Opening up Indigenous Land to Foreign Investors, INTER PRESS
SERV., Dec. 10, 2007, http://ipsnews.net/news.asp?idnews-40417.

224. Id.

225. Id
226. Environmental Defender Law Center, Protecting Protest Leaders in Peru,

http:/www.edlc.org/cases/individuals/peru-leaders/ (last visited on Mar. 28, 2009).

227. Id.
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and is clearly designed to undercut the willingness of other Peruvian activists to
advocate for community referenda.

More than 300 farmers from communities in the province of Ayabaca
marched for five days in December 2007 to Piura to demand that the regional
government recognize the September 16 referendum in which over 90% of the
voters rejected the Rio Bravo mining project. They rejected the refusal of
national government officials to recognize the referendum in the recent series of
negotiation "Round Tables" on resource issues in Piura. On the way, the
marchers passed through Tambogrande, the site of the world's first referendum
on a local mining project. They were welcomed by large crowds, loud music,
and expressions of "solidarity and support" from the community that had
successfully defeated its local mining project after its referendum.228

D. Esquel, Argentina: 2005

Esquel, a town of 33,000 people in the Chubut mountain range in
Patagonia, is a world-renowned destination for eco-tourism, fishing, and
skiing.2 29 When Meridian Gold, a Canadian firm headquartered in Reno,
Nevada, proposed building an open-pit gold mine that relied on cyanide leaching
just seven kilometers upstream from the community, the opposition quickly
mobilized.

The company promised the creation of more than 400 jobs and said that the
risks from a mine using 2,700 kilograms of cyanide per day were no greater than
driving to work. 230 Meridian Gold tried to minimize the potential impacts of
the mining operation in a flawed Environmental Impact Assessment. Those
inadequacies were addressed in an independent environmental assessment
written by Dr. Robert Moran and released in early 2003. Dr. Moran concluded
that the proposal "is a classic example, which is all too common in Latin
America, where an EIA describes short-term benefits and solutions but fails to
even begin to consider long-term consequences." 231

In February 2003, over 1,500 angry residents confronted the Esquel City
Council and insisted that the eight councilors address the mining issue. 23 2 The
residents said that unless effective action was taken, they would refuse to leave

228. Julio Talledo, The March of Ayabaca Farmers Reaches Piura, DIARIO LA RUPUBLICA,

Dec. 16, 2007, available at http://www.minesandcommunities.org/Action/press 1795.htm.

229. Kevin G. Hall, Residents of Remote Patagonian Town Protest Plans to Mine Gold,
KNIGHT RIDDER NEWSPAPERS, Feb. 25, 2003, available at http://www.minesandcommunities.org
/Action/press 122.htm; Klein, supra note 18.

230. Klein, supra note 18.

231. Community Opposition Bring [sic] Mining Moratorium to Patagonian Region,

EARTHWORKS, online at http://www.bettermines.org/Esquel.cfm (last visited Mar. 8, 2009)
[hereinafter Community Opposition].

232. Hall, supra note 229.
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until all the councilors had resigned.2 33  The Council ultimately passed
ordinances that banned the use and transport of cyanide within city limits,
revoked the city ordinance that accepted national mining laws, and called for a
referendum on the mine to be held on March 23, six days before the frequently
postponed public hearing on the mine was scheduled to occur.2 34

Unlike other communities that have held referenda on development
projects, Esquel is not an indigenous community and resistance to mining was
motivated, in large part, in order to protect the attractiveness of the area to
tourists and preserve local businesses. The anti-mining effort was led by
middle-class citizens with a direct economic interest in the outcome, rather than
by peasant farmers trying to preserve their culture and lands. Another difference
was that the Argentinean referendum was based solely on local and national
laws and not international mandates. These distinctive features illustrate the
flexibility of community referenda as a tool of democracy that has universal
application.

The community sentiment was strongly expressed in the referendum.
Voter turnout was 75%, and 81% of the voters rejected the proposed mine. 235

(The opposition of 81% of the citizens here is the lowest rate of opposition
reported in community referenda worldwide). Meridian Gold issued a press
release in which it promised to "respect the will of the population of Esquel. ' '236

The referendum drew immediate attention and was covered in the New
York Times.2 37 Meridian stock fell 22% on the New York Stock Exchange. 238

The publisher of an Argentinean mining publication expressed his concern that
the "anti-mining forces will spread" and said the referendum "puts at risk all
future mining investment in Argentina." 23 9 The president of an Argentinean
gold mining company said, "There is a tremendous fear that this will affect other
provinces." 240 He was right.

In April 2003, one month after the referendum, the province of Chubut
passed Law 5001, which banned open pit mining and the use of cyanide in
mining operations. 24 1 The law, however, provided that the Provincial Council

233. Bonnie Tucker, Call for Cyanide Ban in Patagonia, BUENOS AIRES HERALD, Feb. 9, 2003,
available at http://www.minesandcommunities.org/article.php?a-903.

234. Id.

235. Klein,supra note 18.
236. Press Release, People's Assembly of Neighbors of Esquel, "If You Oppose the Mine, I

Will Sue You" (Oct. 22, 2006), available at http://www.minesandcommunities.org/Action
/pressl 262.htm.

237. Leslie Moore, A Town 's Protests Threaten Argentina 's Mining Future, N.Y. TIMES, Apr.
20, 2003.

238. Community Opposition, supra note 231.

239. Moore, supra note 237.

240. Id.
241. Chubut Province is Canadian, RADIOMUNDOREAL, July 14, 2005, available at

http://www.minesandcommunities.org/Action/press683.htm.
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of Environment (COPRAM) would decide the areas of the province that would
be excluded from the ban. COPRAM failed to take the necessary action because
provincial officials decided that Law 5001 was inapplicable. Alejandro
Corboletto, a leader of the Assembly of Self-Called Neighbors, a local civil
society group, said that over 10% of the province's surface area was already
subject to mining concessions. He reported, "We receive constant calls from the
rural areas because they [the mining companies] enter the land with machines,
regardless of the owners' authorization. There is a lot of tension about this
issue."

242

The status of the law was challenged, but by 2008 at least five other
Argentine provinces had also taken prohibitive measures against mining. The
province of Tucuman was typical. Its legislators passed a law that banned open
pit metallic mining and the use of cyanide and mercury during mining
processes. 243 A similar decision in La Rioja led the huge Canadian mining
company, Barrick Gold, to suspend its exploration efforts in connection with the
Famatima gold project. 244 The fear of the impact of mining projects led the
legislature of the province of La Pampa to pass Law 2349 in September 2007,
which prohibited the use of cyanide, mercury, and other "contaminative
chemical substances," as well as open-pit mining operations. 245

In late 2006, the local subsidiary of Meridian Gold initiated a legal action
against six Esquel citizens, including a lawyer and two journalists, for releasing
a tape. recording of a 2003 meeting between the mining company and public
relations firms from Argentina and the United States. During the meeting, the
advisors and company personnel discussed their local and national political
connections. One of the company's representatives said, "In Esquel, no one
should know that we will twist the people's will."'246 Such litigation, known in
the U.S. as SLAPP suits (Strategic Litigation Against Public Participation) is
used to intimidate, harass, and waste the resources of groups that oppose
resource extraction projects. 247 While U.S. law is now decidedly in favor of
defendants in these actions, they have become more common worldwide,
especially in countries that offer fewer free speech protections. 24 8

242. Id.

243. Tucuman Bans Mining Activity-Argentina, BUS. NEWS AMERICAS, Apr. 18, 2007,
available at http://www.minesandcommunities.org/Action/press1472.htm.

244. Harvey Beltrdn, La Rioja Must Reverse Anti-Mining Bill-Argentina, BUS. NEWS
AMERICAS, Apr. 25, 2007.

245. Latin American Update, MINES & COMTYS., Oct. 9, 2007, http://www.minesand
communities.org/Action/pressl 669.htm.

246. Press Release, People's Assembly of Neighbors of Esquel, supra note 236.

247. See The Anti-SLAPP Resource Center at http://www.firstamendmentcenter.org/
antislappresourcecenter.html (last visited March 19, 2009).

248. The petition clause of the First Amendment protects speech that falls within the ambit of
petitioning the government for redress of grievances. Lori Potter, Strategic Litigation Against
Public Participation and Petition Clause Immunity, 31 ENVTL. L. REP. 10852 (2001); Press Release,
People's Assembly of Neighbors of Esquel, supra note 236. See also AngloPlat Threatens Lawyer
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The Esquel referendum model has been replicated in other regions of
Argentina where conflicts between communities and mining companies have
arisen. By the third anniversary of the referendum, the residents of Epuyen,
Trevelin, and Lago Puelo had organized similar popular consultations, and the
results reflected overwhelming opposition to mining throughout those regions.
Ricardo Alonso, the mining minister in Salta province, accused NGOs of telling
lies in August 2006 and said the mining industry was "losing a province a year"
to strong opposition by anti-mining coalitions. 249

On April 17, 2007, the Supreme Court of Argentina ruled against the local
subsidiary of Meridian Gold after it had failed in every court in Chubut
province, where the proposed mine had been stalled for four years by local
opposition. 250 The court upheld Law 5001, which banned open-pit mining and
the use of cyanide. The Court's holding, which stated that national mining laws
merely provided a "minimum protection standard" which could be increased by
local communities, could have far-reaching impact because it reverses the
common legal assumption that national laws will always trump local ordinances
under a preemption doctrine which has broad adherence in the U.S. 25 ,

This important legal victory, which found its political impetus in the
referendum, is tempered, however, by the fact that mining has "boomed" in the
past few years because of dramatic increases in metal prices and the devaluation
of the peso following the 2001-2002 economic crisis. 252  The Esquel
referendum is an outstanding example of participatory democracy defeating
powerful interests, and has served as a profound example for the rest of the
country of how mobilized opposition can succeed in preventing unwanted
development. While there is not yet a mass movement aimed toward the use of
community referenda to defeat government and corporate forces determined to
establish mines over the objection of local citizens, the number of referenda on
development has continued to expand at a steady rate throughout Latin America.

E. Sipacapa, Guatemala: 2005

Indigenous communities in Guatemala are at the forefront of the effort to
use referenda to express local opposition to development projects such as open
pit mining. Citizens in several indigenous Guatemalan communities have held

with Court, MINES & COMTYS., July 6, 2006, http://www.minesandcommunities.org
/article.php?a=3866 (owners of a platinum mine threatened to file a defamation action against an
attorney who represented the local indigenous communities).

249. Emily Russell, Anti-Mining Groups Pose Serious Challenge to Industry, Bus. NEWS
AMERICAS, Aug. 26, 2006, available at http://www.minesandcommunities.org/Action/press
1243.htm.

250. Marcela Valente, Supreme Court Rules Against Dangerous Mines," INTER PRESS SERV.,
Apr. 20, 2007, available at http://www.minesandcommunities.org/article.php?a=450.

251. Id.
252. Helen Popper, Argentine Province Halts Mining on Pollution Fears, MINES & COMTYS.,

Dec. 14, 2006, http://www.minesandcommunities.org/article.php?a= 184.
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community referenda on mining, often after the murders of mining opponents.
Each referendum resulted in substantial majorities expressing opposition to the
plans of multinational corporations to develop large mining projects adjacent to
their communities. Guatemalan law on the subject of community referenda -
including constitutional provisions, statutes on regional and municipal authority,
the 1995 peace treaty, the ILO's Convention 169, and court decisions - is more
developed than in any other nation and warrants extensive analysis. Most
recently, Guatemala's Constitutional Court has recognized community referenda
as a legitimate means of expressing community opinion and further defined the
limitations and rights of local communities to express their will with regard to
natural resource extraction projects. 253

There is little mystery regarding the intense interest of multinational mining
corporations in Guatemala: government mining royalties amount to only 1% of
net revenues. 254 Even so, Goldcorp, Inc., a Vancouver-based corporation that is
the third largest gold producer in North America with properties throughout
Central America and Australia, is the largest taxpayer in Guatemala. In Canada,
the company would be subject to royalties of 13% of production. 255

Goldcorp's Marlin Project was the issue in Guatemala's first mining
referendum. On June 18, 2005, thirteen indigenous villages in the municipality
of Sipacapa cast 2,486 votes against open-pit mining with only thirty-five votes
in favor of the project. 256 The original plan had been for the municipal
government itself to conduct the voting, but a lawsuit by Glamis Gold, a
Canadian company that was Goldcorp's predecessor, resulted in an injunction.
The Catholic Church, together with a Guatemalan environmental NGO, Madre
Selva, and a Mayan group, Ajchmol, quickly assumed responsibility for the
voting. 257

About 2,500 people out of some 5,200 registered voters participated in the
voting, a percentage that would be considered a high tum-out in a municipal
election in the U.S.2 58 However, in Guatemala, this was considered a relatively
low level of participation that was blamed on confusing and conflicting press
reports as well as street broadcasts and leafleting, attributed to the mining
company, announcing that the referendum was cancelled. 2 59  One initial

253. Expediente 1179-2005, Corte de la Constitucionalidad, Guatemala, "Caso Sipacapa
(Minerias)" at 5, May 8, 2007 (Guatemala) (on file with author) [hereinafter Caso Sipacapa].

254. Paley, supra note 18.

255. Id.

256. The People of Sipacapa Reject Mining Activities in Their Territories, MINES & CMTYS.,
June 21, 2005, http://www.minesandcommunities.org/Action/press667.htm.

257. Daniel Vogt et al., Mayans Struggle to Have Their Rights Recognized, June 18, 2005,
MINES & CMTYS, http://www.minesandcommunities.org/article.php?a- 1066.

258. See Shin Imai et al., Breaching Indigenous Law: Canadian Mining in Guatemala, 6
INDIGENOUS L.J 101, 114, (2007), available at http://www.miningwatch.ca/updir/Cdn Mining-

Guate.pdf.

259. Id. at 113-14.
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interpretation of the results indicated that indigenous voters tended to oppose
mining while non-indigenous locals favored mining activity. 260

Three days after the election the Municipal Government Council, which
had opposed the referendum, promised to support the decision of the voters and
to assure that the outcome was respected. In Municipal Act #16-2005, the local
government committed to the establishment of "the territorial limits of our
municipality, recognize and delimit municipal lands, [and] that Montana's
[Glamis' local subsidiary] offices [should] withdraw from the municipality this
very day." 2 61

The voting had been preceded by the type of violence that often
accompanies proposed mining development. In December 2004, protesters
began a forty-two day blockade of a convoy of mining equipment that ended
with the police firing on the group, killing one and wounding others. The local
bishop led 3,000 marchers in an anti-mine protest two weeks later but then had
to be placed under government protection because of death threats. In March
2005, a Mayan leader's vehicle was set afire and death threats were made
against him and two other anti-mining activists. 262

Glamis Gold's senior vice president, Charles Jeannes, criticized the voting
even before it occurred as a violation of national law and stated that it had been
organized by a small group of people who "pressured" the municipality and
threatened mining supporters.26 3 After the voting, Mr. Jeannes condemned the
referendum as "corrupt" and said neither Glamis Gold nor the government felt it
necessary to obtain consent from local communities because it would undermine
national law. 264 "If you take it to its logical conclusion, it's anarchy," added
Mr. Jeannes. 265 He went on to note that the mine is closer to San Miguel
Ixtahuacan and that "in a fair vote, a majority of the residents of both Sipacapa

,,266and San Miguel Ixtahuacan would support its activities. Mr. Jeannes
claimed the company had data that showed that "the majority of people in the
vicinity of the mines are very supportive of it" but refused to disclose the
numbers or even the method of measuring support.267 A leading Guatemalan
newspaper, Prensa Libre, reported in May 2005, one month before the
referendum, that a poll performed by the Vox Latina Institute revealed that 95%
of the people in both Sipacapa and San Miguel Ixtahuacan opposed the mining
project because they feared that it would harm the environment and fail to

260. Vogt et al., supra note 257.

261. Id.
262. Patterson, supra note 15.

263. Id.

264. Id.

265. Id.

266. Id.

267. Id.
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benefit their communities. 26 8

A Glamis Gold official claimed that the company had held 177 public
meetings that were attended by more than 11,000 people in 2003 and 2004. This
strategy, together with the claim that such meetings amount to consultation, is
common in Latin America as mining companies become more sophisticated in
their public relations efforts. In Sipacapa, Jamie Kneen of MiningWatch
Canada observed that, "People thought these were information meetings. They
were quite surprised to see their names on the documentation saying they had
been consulted."' 269  Such "consultations" may become less successful as
awareness of the practices of mining multinationals increases internationally
through access to the Internet. Such contacts with local residents are invariably
one-way communications about the benefits the project will bring to the
community and tend to underestimate potential disadvantages. Comments from
the audience are typically not invited.

A major legal challenge to community referenda was brought by Montana
Exploradora de Guatemala, a Glamis subsidiary, before the election but was not
decided until May 2007.270 The national Constitutional Court ruled that the
consultative process planned by the municipality was not a violation of the
Constitution even though it is not explicitly authorized and based its decision
partly on ILO Convention 169.271 This Convention is theoretically enforceable
under international law because Guatemala ratified it in 1996, but that
government had excused itself from compliance and made the novel argument
that the norms for compliance must be established prior to its application. 272

The Constitution of Guatemala supports the general idea of community
referenda (known as popular consultations or consultas popular in Spanish) in
Article 173, where it states that "political decisions of special transcendence
should be put before the entire population in a consultative process." 2 73 There
is also an implied promise of popular expression regarding land and resource
management issues in Articles 66 through 68, which address indigenous rights
and the government's responsibility to protect indigenous land claims and
promote sustainable development. 274 The Constitution does not clearly outline
rights to public participation or processes for carrying out referenda, and the

268. Mining, Gold, and Outrage in Guatemala, MINES & CMTYS., Dec. 21, 2005,
http://www.minesandcommunities.org/Action/press853 .htm.

269. Patterson, supra note 15.

270. The formal plaintiff was Rosa Maria Montenegro de Garoz, a lawyer for a private
consulting firm advising Montana Exploradora and Glamis. Constitutional Court's resolution
ratifies the legitimacy of the community consultation, Pastoral Commission: Peace and Ecology
(COPAE), June 19, 2007, http://www.resistance-mining.org/english/?q-node/56.

271. Caso Sipacapa, supra note 253, at 8-9.

272. Vogt et al., supra note 257.

273. Constituci6n de 1985 con las reformas de 1993 [1985 Constitution including 1993
Reforms], art. 173 (Guatemala) (Jay Porter, trans.).

274. Id. at arts. 66-68.
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Guatemalan courts have interpreted narrowly even those references to local
community referenda. For example, in the case involving the Sipacapa
community, the Constitutional Court held that Article 173 was not relevant to
the referendum in Sipacapa because of its specific reference to referenda carried
out under the authority of the Supreme Electoral Tribunal (SET). 2 75 The
jurisdiction of the SET is limited to four situations: general elections for
President and senators, elections of representatives to the National Assembly,
elections of members to the Parlamento Centroamericano, and popular
consultations (emphasis added).2 76 However, in discussing local referenda, the
court pointed out that the Guatemalan Constitution does not define which kind
of popular consultations fall under the authority of the SET. 277 Ultimately, the
court found nothing in the Constitution of Guatemala that either allowed or
prohibited a popular consultation within a community regarding a proposed
development or resource extraction project.

However, the Court found that Guatemala's Municipal Code speaks
directly to referenda or popular consultations. 278  Article 63 of the Code
indicates that with a two-thirds majority vote of members on a Municipal
Council, the council can choose to hold a referendum. 279 Alternatively, the
community itself can request that the Municipal Council host a referendum if at
least 10% of the residents of the community sign a petition in support of the
effort. 280 The Municipal Code allows for this process to be carried out in
conformity with local traditions, particularly when the issue involves the rights
or interests of the indigenous population. 28 1 In some cases, the Municipal Code
allows for the results of the referendum to be binding upon the community
government. 282 There is no provision, however, that allows for community

275. Caso Sipacapa, supra note 253, at 7-8. The Court also considered, in the same case, a
referenda held in Rio Honda, Zacapa on June 3, 2005 where some 2,800 citizens voted against a
hydroelectric project. Sonia Perez, Guatemalan Constitutional Court Upholds Environmental
Consults, PRENSA LIBRE, Apr. 5, 2006, available at http://www.minesandcommunities.org/
article.php?a=5390.

276. Caso Sipacapa, supra note 253, at 3.

277. Id. at 3.

278. Id. at 3, 6-8. The Municipal Code of Guatemala, officially Decreto 12-2002 del Congreso
de la Rep6blica, is recent legislation that was passed by the Guatemalan Legislature that relates to
the rights, organization, and processes that can be undertaken by local Municipal Councils. Because
most of the recent referenda that have been held are local responses to the threat of natural resource
development or dams and are organized by municipal councils, the law governing the Municipal
Councils is often pertinent to the legal issues raised by referenda. C6digo Municipal de Guatemala
[Municipal Code of Guatemala], Decreto No. 12-2002, art. 63, 2002.

279. C6digo Municipal de Guatemala, art. 64.

280. Id.

281. Id. at arts. 65-66.

282. There is some confusion within the code itself as to what circumstances would allow the
results to be binding upon the government. In Article 64, in reference to actions that are brought by
the community rather than the council, the code states that "the results will be binding if at least
twenty (20) percent of registered residents participate in the consultation and the majority vote in
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referenda to be directly binding on the national government.

The Court also noted that in addition to the Municipal Code, the Law of
Urban and Rural Development Councils addresses the issue of referenda. 283 It
states that referenda involving issues that affect the Mayan, Xinca, and Garifuna
populations (the most prominent indigenous groups in Guatemala) can be
carried out by their representatives on the development councils. 284 However,
the Law does not describe how these consultations should be conducted or what
laws might govern their authority. The Court in the Sipacapa Case specifically
noted the absence of legislative instruction on this issue. 285 Thus, the Law of
Urban and Rural Development Councils expresses the legislature's intent to
legalize referenda but does little to further define their character, legal authority,

or the processes for carrying them out.

The Guatemalan Court also cited the ILO's Convention 169, which

provides in Article 6 that

[g]overnments shall.., consult the peoples concerned, through appropriate
procedures and in particular through their representative institutions, whenever
consideration is being given to legislative or administrative measures which may
affect them directly... The consultations carried out in application of this
Convention shall be undertaken, in good faith and in a form appropriate to the
circumstances, with the objective of achieving agreement or consent to the
proposed measures.

286

Guatemala ratified the Convention in June 1996.287 The historical context

in which the Convention was ratified, however, is unique.

Guatemala's ratification of ILO Convention 169 came as a result of multi-

faceted negotiations during the peace process that ended a thirty-year civil war

in which hundreds of thousands were killed - mostly indigenous peoples

murdered by government forces. 2 8 8 Ultimately, the Peace Agreement between

favor of the issue." Id. at art. 64. However, in Article 66, which governs how the referendum may
be carried out, the code reads, "the results will be binding if at least fifty (50) percent of registered
residents participate in the consultation and the majority vote in favor of the issue." Id. at art. 66.
The Constitutional Court agreed that the Municipal Code creates some confusion on the issues of the
authority and the binding nature of popular consultations. Caso Sipacapa, supra note 253, at 6 ("se
advierte que no existe claridad con relaci6n a cuando se produciria un resultado vinculante y con
respecto a qui~n tendria caricter obligatorio"). The confusion surrounding the terms under which
binding quality is created does not detract from the fact that the Guatemalan legislature clearly
intended for there to be some circumstances under which a referendum could be binding.

283. Caso Sipacapa, supra note 253, at 6, 8.

284. Ley de Consejos de Desarrollo Urbano y Rural [Law of Urban and Rural Development
Councils), Decreto No. 11-2002, art. 26, 2002 (Guatemala).

285. Caso Sipacapa, supra note 253, at 6.

286. Id. at 5. See also International Labour Organisation, Convention Concerning Indigenous
and Tribal Peoples in Independent Countries, June 27, 1989, 72 I.L.O. Official Bull 59, 28 I.L.M.
1382, available at http://www.ilo.org/ilolex/cgi-lex/convde.pl?C1 69.

287. Press Release, International Labour Organization, Guatemala Ratifies Convention
Guaranteeing Indigenous Rights (13 June 1996), http://www.ilo.org/globalUAbout theILO/
Media.andpublicinformation/Pressreleases/lang--enWCMS_008061lindex.htm.

288. Id.
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the Guatemalan government and the Guatemalan National Revolutionary Unity
(URNG), the guerilla umbrella group, included an accord that specifically
addressed the identity and rights of the indigenous peoples. 289 The accord
committed the government to providing mechanisms by which the indigenous
population would be consulted on issues that directly affected them.290 The
earlier Agreement on Identity and Rights of Indigenous Peoples states that, "it is
necessary to institutionalize representation of the indigenous population at the
local, regional, and national level to assure free participation in the decision
making process of the different aspects of national life." 29 1 It further elaborated
that the commission should consider reforms or measures in the area of
"[o]bligatory consultative mechanisms with the indigenous populations"
whenever a legislative or administrative measure might have a foreseeable effect
upon the Mayan, Garifuna, or Xinca communities. 2 92 Further negotiations were
to result in the reformation of the Municipal Code to guarantee local indigenous
communities the right to "manage resources and to be the instruments of their
own development" and to allow them "to join together in the defense of their
rights... [regarding] communal and regional development projects." 293

While not specifically mandating FPIC or community referenda, these
provisions of the agreement certainly imply community autonomy in resource
decisions. The Guatemalan ratification of ILO Convention 169, which arguably
guarantees FPIC and goes beyond other international obligations or treaties, is
directly relevant to the government's mandate to carry out the peace
agreements.294 In other words, the premise under which Mayan rebel forces
were brought to the peace table in Guatemala included a guarantee by the
government to recognize indigenous rights to control local development.
Furthermore, the government undertook a responsibility to facilitate and enable
those consultations in the accord. If the government denies, undermines, or
neutralizes the effect of this right within indigenous communities, it implicates
obligations related to the peace process.

The plaintiff, a lawyer representing Montana Exploradora, the Guatemalan
subsidiary of Glamis, made six primary arguments against the Sipacapa
referendum. First, the action constituted an electoral event over which the

289. Agreement on Firm and Lasting Peace, art. 1(5), Guatemala-Unidad Revolucionaria
Nacional Guatemalteca-U.N., Dec. 29, 1996, available at http://www.c-r.orglourwork/accord/
guatemala/firm-lasting-peace.php.

290. Id. at art. 1(7).
291. Agreement on Identity and Rights of Indigenous Peoples, art. IV(D)(3), Guatemala-

Unidad Revolucionaria Nacional Guatemalteca-U.N., Mar. 31, 1995, available at http://www.c-
r.org/our-work/accord/guatemala/identity-rights.php.

292. Id. at art. IV(D)(5)(a).

293. Id. at art. IV(B)(4), (B)(5).
294. Victor D. Montejo, Convention 169 and the Implementation of the Peace Accords in

Guatemala, J. S. & MEso AM. INDIAN RIGHTS CENTER (SAIIC), Fall 1997, available at
http://saiic.native web.org/ayn/guatilo.html.

[Vol. 27:2

55

McGee: The Community Referendum: Participatory Democracy and the Right t

Published by Berkeley Law Scholarship Repository, 2009



THE COMMUNITY REFERENDUM

Supreme Electoral Tribunal had authority to administer, not the Municipal
Council. 295  Second, the Municipal Council resolution that created the
consultation required that the results be binding.296 Third, the object of the
consultation was mining rights, an issue over which the Municipal Council has
no authority. 297 Fourth, the vote was not carried out in secret. 298 Fifth, the
results were not published in the Diario Oficial (National Registry) as required
by law.299 Sixth, the Municipal Council ignored the electoral process and
recommendations of the Supreme Electoral Tribunal.300

In its decision, the Constitutional Court held that "the consultative process
by means of a public vote constitutes an ideal method of participation in which
the consulted communities can express their opinion, it being necessary that they
be developed in compliance with the recognized electoral principles to guarantee
the fidelity of the obtained results." 30 1 The court held that both the Municipal
Code and the Law of Urban and Rural Development Councils allow for
referenda, even if the scope and clarity of the statutory language is vague or
confusing. 30 2 The court dismissed the idea that referenda have to be governed
by the Supreme Electoral Tribunal. 30 3

The court, however, characterized referenda as informational and ruled that
a referendum held by a municipality on an issue over which the Municipal
Council had no ultimate authority could not be binding on the national
government. 30 4 The court observed that Article 125 of the Constitution gave
the national government ultimate authority over mineral rights, and that this
authority had been delegated to the Ministry of Mines and Energy. 30 5 The court
stated:

the character of a consultative process of this nature should be merely indicative,

295. Caso Sipacapa, supra note 253, at 3. Specifically, the plaintiff argued that Art. 136(b) of
the Constitution governed the action. Id. Later in its opinion, the Court addresses the assertion that
the Municipal Council did not have the authority to convene a popular consultation because this
authority is vested in the Supreme Electoral Tribunal. Id. at 6.

296. Id. at 3.

297. Id.

298. Id. In the municipal center, paper ballots were used to record the votes and in 13 rural
communities, traditional Mayan consensus building practices were followed. The People of
Sipacapa Reject Mining Activities in Their Terriritory, June 21, 2005, 'available at
http://www.minesand communities.org/article.php?a=1066; Vogt, et al., supra note 257.

299. Id.

300. Id.

301. Id. at 5 ("la emisi6n del sufragio constituye un m~todo de participaci6n id6neo para
recoger las opiniones de las comunidades consultadas, siendo necesario que, en su desarrollo, se
observen los principios electorales reconocidos para garantizar la fidelidad de los resultados que se
obtengan").

302. Id. at 8.

303. Id.

304. Id. at 7.

305. Id.
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with the goal of investigating the apparent status of a determined issue - with the
rights to discuss any theme of community interest, as in the present case - but its
effects cannot possess a regulatory character over issues that directly compete
with the rights of a state agency different from the body that initiates the public
consultation, or that may affect the rights of third parties who have legitimately
acquired interests by legal means, licenses of acknowledgement, exploration, or
exploitation of minerals. Although Articles 64 and 66 of the Municipal Code
establish when the results of a popular consultation may be binding, it should be
understood that these effects can only be produced with respect to issues over
which the municipality has authority. 30 6

While the Court's decision clearly upholds community referenda, finding
support for them in both national and international law, it limits the legal impact
of the outcome of any referendum to mere "popular expression." The case thus
places the role of Guatemalan referenda squarely in the "consultation" arena and
denies any notion that indigenous people must provide "consent" before a
project can go forward. The constitutional assignment of authority over natural
resources solely to the government was upheld with no limitations recognizing
community interests. The court thus ignores the international law principle that
States cannot employ domestic law as a defense to their failure to adhere to
international law. 30 7 Though international law regarding the right of indigenous
peoples to FPIC was directly implicated, the court unfortunately based its
discussion of referenda solely on domestic law.

V1.
FPIC ENFORCEMENT: THE INTERNATIONAL FINANCE CORPORATION'S CAO

REVIEW OF ITS CONDUCT IN SIPACAPA, GUATEMALA

As is common world-wide in the project investments of multinational
corporations in financially poor but resource-rich countries, the International
Finance Corporation (IFC), an arm of the WBG, provided a loan, this time of
some $ 45 million USD to Glamis Gold for its proposed mine in Sipacapa,
Guatemala. Even before the loan was approved in June 2004, local and
international NGOs pointed out the failure of the multinational corporation to
consult with the affected communities and the dramatic rise in local tensions

306. Id. Later in the opinion the court summed up its holding:

"This Tribunal holds that popular consultations constitute an important mechanism of popular
expression, by which several constitutional rights are expressed including freedom of action and
expression of thought, freedom of association and expression, but such consultative processes should
comply with the appropriate juridical standards to establish with precision: the authorities that are
charged with carrying out the consultation, the time at which the consultation is to take place and the
effect of the results, with the understanding that the obtained results will reflect the intention of the
community regarding a particular theme, but these consultations cannot be given regulatory
character over issues over which the consulting body or the community itself has not authority." Id.
at 8.

307. MacKay, Draft World Bank, supra note 142, at 80.
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caused by the proposed project. 308

The long delays and the lack of enforceability, as can be seen in the court
decisions and various UN observations discussed above, bring into question
whether current international avenues of redress are effective when the right to
FPIC is violated. As the international institution responsible for much of the
financing for mining projects throughout the world, the WBG could be an
effective leader in setting standards and enforcing compliance with the FPIC
requirement by both governments and multinational corporations. Because of
the international influence of the WBG, its operations with respect to local
communities impacted by the projects it funds will likely be seen as examples of
compliance with international law and representative of best practices in
corporate-community interactions. By the same token, if the WBG does not act
effectively, it can have the unfortunate effect of setting poor defacto standards.
An examination of one WBG investigation into the lack of FPIC is illustrative of
the practical futility of relying on the WBG for enforcement, even of its own
standards.

The 2004 loan by the IFC brought the project within the jurisdiction of the
Compliance Advisor Ombudsman (CAO). Madre Selva, a Guatemalan
environmental organization that had been active in the referendum process, filed
a complaint to the IFC's CAO in March 2005 (before the referendum) claiming
that there had been inadequate consultation, a violation of the ILO's Convention
169, a failure to warn of the dangers of cyanide used in the mining process, and
an exacerbation of social tensions and violence. 30 9

The resulting CAO Assessment notes the referendum, which occurred
during their investigation, but minimizes its significance. 3 10  The assessment
states that, with regard to the referendum, there was "confusing, contradictory
and often inaccurate information" about the mine's potential impacts. 3 11 The
report also noted that the validity of the referendum had been questioned and the
legal and practical realities were unclear. 3 12 While these observations seem to
unfairly cast doubt on the referendum, it could be just as well observed that it is
not unusual for disparate information to be offered by opposing sides before a
popular vote is taken and that the existence of attacks on the legal validity of a
referendum does not itself decide the question. Both are, of course, not
uncommon realities in mining referenda in which both the corporations involved
and national government have an interest in opposing. Aside from any disputes
over the referendum's legal validity, it would seem that the rejection of mining

308. Press Release, MiningWatch Canada, Friends of the Earth Canada & the Halifax Initiative,
Leaked Review Slams World Bank Over Canadian Mine (Aug. 22, 2005), available at
http://www.minesandcomnunities.org/Action/press7I8.htm.

309. Id.
310. CAO ASSESSMENT, supra note 141, at 5.

311. Id.

312. Id.
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by 98% of the voters - an uncontested result - should carry some weight with an
entity like the IFC, whose mission is "to help people help themselves and their
environment..." and to promote sustainable development. 3 13 The projected
lifespan of the Marlin Mine is but ten years, which brings into question its
sustainability.

The September 2005 report essentially defends Glamis Gold's efforts at
"consultation" by blaming the lack of clear mining regulations in Guatemala that
might have guided project developers in seeking the "approval from local people
for either their exploration or exploitation activities." 3 14  The CAO also
complains that no "protocols" for interpreting the intent of ILO 169 and its
promise of "free, prior and informed consent" have been developed. 3 15 This
overlooks the fact that the ILO's office in Geneva published a 112-page manual
on Convention 169, together with specific and detailed guidelines for
implementation, in 2003.316 Further, the report claims, the absence of clear
regulations has led to uncertainty on the part of both the corporation and local
people. 3 17 However, the report cites no evidence that the local people were
even slightly uncertain or confused, and ignores the support under international
law for the people's efforts to hold a referendum to determine whether the
proposed mine had the consent of the affected indigenous population.

The CAO Assessment did note that the people believed the question was
whether the project should go ahead, while the company maintained that the
issue was how the project should proceed. 3 18 In noting this distinction the
CAO, incredibly, took no position even while citing the WBG's commitment
stemming from the Extractive Industries Review of "supporting only projects
that have the broad public support of affected communities," language that
seems to mandate some significant level of consent or agreement of those
populations to the initiation of the project. 3 19 Thus the CAO report completely
ignores the only evidence of community sentiment regarding the mining project:
a community referendum in which 98.5% of the voters rejected the mine. The
report further minimizes the extraordinary level of local, national and
international opposition to the mine in its statement: "Some civil society groups
nationally and in Sipacapa have an expectation that locally affected indigenous
people should participate in decisions of whether or not mining activities will
proceed in their territories" without acknowledging that international law

313. INT'L FIN. CORP., WORLD BANK GROUP, IFC's VISION, VALUES, & PURPOSE,
http://www.ifc.org/ifcext/about.nsf/Content/Mission (last visited Mar. 9, 2009).

314. CAO ASSESSMENT, supra note 141, at 32.

315. Id.
316. INT'L LABOUR ORG., ILO CONVENTION ON INDIGENOUS AND TRIBAL PEOPLES, 1989 (No.

169): A MANUAL (2003), http://www.ilo.org/public/libdoc/ilo/2003/103B09_345_engl.pdf.

317. CAO ASSESSMENT, supra note 141, at 32.

318. Id.
319. Id. at 8.
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mandates such participation. 320

The September 2005 CAO report did, however, criticize the conduct of the
IFC in issuing the loan. First, it confirmed the lack of consultation with the
local population, which had already been documented by the Guatemalan
Human Rights Ombudsman, who had called for a cancellation of the mining
concession because the local population had not been consulted in accordance
with ILO Convention 169.321 Second, the report found significant failures in
the IFC's environmental and assessment and the environmental management
plan. 322 Third, it concluded that the IFC failed to adequately consider the
Guatemalan government's failure to effectively intervene in the conflict and its
probable inability to regulate the project in the future. 32 3 On October 14, 2005,
the IFC responded by claiming that many of the report's recommendations were
already implemented and made few concessions to the validity of the
assessment's criticisms. 324 Local community leaders responded with outrage to
the assessment, complaining especially that the CAO Assessment re-framed the
issue, with clear deliberation and for no apparent reason, as a complaint solely
from Sipacapa alone rather than also from the community nearest the mine-
thus undercutting many of the complainant's claims. 325

A second team of investigators was dispatched in January 2006. Their
report acknowledges the May 2005 referendum with its 98.5% vote against
mining activity, but also seems to attach little importance to the vote.326 The
CAO team found, to their apparent surprise, that the citizens of Sipacapa had no
interest in any level of dialogue with the mining company and considered the
issue resolved. 3 27  They remained opposed to any exploration activity or
expansion of the mine into their lands. The CAO report contains detailed
recommendations to somehow resume the dialogue at some future date and
warns that conflict could easily return. 328 The current mining activity, confined

320. Id. at 31.
321. Idat28,31.

322. Id. at 20-21. The IFC also failed to adequately address potentially harmful social and
cultural impacts from the planned mine. Id. at 26-27

323. Id. at 33.

324. Memorandum from Rashad Kaldany, Director, COCDR, World Bank/IFC/M.I.G.A. to
Meg Taylor, Vice President, CAO, World Bank/IFC/M.I.G.A., CAO Assessment Report: Complaint
Regarding Marlin Mining Project in Guatemala (Oct. 14, 2005), available at http://www.cao-
ombudsman.org/ html-english/documents/Marlin-Responsetofinalreport_000.pdf.

325. Letter from Colectivo Ecologistica MadreSelva (Sept. 22, 2005), available at
http://www.cao-ombudsman.org/html-
english/documents/MadreSelvaResponseCAOAssessmentReportEnglishwith
technicalReviewAnnexEnglish.pdf.

326. COMPLIANCE ADVISOR OMBUDSMAN, CAO FOLLOW-UP ASSESSMENT, GUATEMALA:

COMPLAINT REGARDING THE MARLIN MINING PROJECT 3 (2006), available at http://www.cao-

ombudsman.org /html-english/documents/CAOGuatemalaMarlinReport-english-Mayl 2006.pdf.

327. Id. at4

328. Idat9-14.
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largely to neighboring San Miguel Ixtahuacan, drew little of their attention and
no effort was made to speak to those affected residents mentioned in the report.

It is difficult to conclude that the CAO investigations of the Marlin project
were objective, thorough, or consistent with international law. Both the
Assessment and the Follow-Up Assessment reflect a groundless naivet6 in
assessing Glamis Gold's conduct and a refusal to recognize and criticize
Glamis' failure to even attempt to secure any level of legitimate community
support for its plans. Particularly troubling was the blindness the CAO
exhibited in its few comments on the referendum and its failure to recognize the
referendum as a legitimate and accurate measurement of the absence of
community support for the mine. Nowhere does the CAO suggest any means of
ascertaining the position of community members on the project. This is
particularly telling since WBG management defined, in September 2004, well
before either CAO report, its first test of the propriety of an El loan to be
whether the project enjoys "the broad support of affected communities." 329 The
CAO inaccurately faults the ILO with a failure to develop protocols, but it
apparently has not considered just how such community "support," mandated by
its management, might be measured. Moreover, the CAO ignores the most
specific possible, fair, and accurate measurement and the one that conforms
most closely to fundamental democracy - the community referendum.

The IFC's own board of directors criticized the IFC's provision of the loan
for the corporation's reliance solely on information from the company rather
than any independent assessment. Moreover, the board, in evaluating the
development benefits to Guatemala, found that the project would create only
160 long-term jobs and pay royalties of but 1% of the mine's revenues. 3 30

There were also local protests. In March 2006, the citizens of Sipacapa
signed a lengthy petition that condemned the mine as a "business that enriches
an international corporation at the expense of the good development of
communities, facilitated by persistent and systematic corruption, impunity and
the lack of real democracy..."331 The petition referred specifically to military
and police action to stop a blockade on January 11, 2005 in which Raul Castro
Bocel was shot by the security forces and another incident on March 23, 2005 in
San Miguel Ixtahuacan (the community closest to the mine) where an employee
of the Israeli security company hired by Glamis Gold, the Golan Group, had
shot and killed a resident, Alvaro Benigno Sanchez. 3 32

Numerous international organizations also expressed their dissatisfaction
with the CAO reports. Several international NGOs, including the Bank
Information Center and Friends of the Earth Canada, detailed the failures of the

329. EIR, Striking a Better Balance, supra note 104, at 7.
330. Id.
331. Declaration, We Demand the Closure of the Marlin Mine in San Marcos (Mar. 4, 2008),

available at http://www.minesandcommunities.org/Action/press975.htm.

332. Id.
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CAO process and the IFC response in a June 2006 letter to the executive
directors of the World Bank calling on the Bank to explicitly recognize the June
2005 referendum and implement the CAO recommendations. 33 3

The Sipacapa example of participatory democracy has been followed by
other, and far larger, referenda on mining projects in Guatemala. 334 In July
2006, 29,266 voters in community referenda held in nearly 100 indigenous
communities in the departments of Huehuetenango rejected mining projects. 33 5

In April 2007, the Huehuetenango municipality of San Pedro Necta voted
unanimously against mining projects, according to one of the organizers of the
referendum. Even though there were no current mines in the area, some 17,000
citizens in forty-eight of the fifty-three communities in the municipality came
out against mining, largely because of fears of cyanide pollution and the
potential impact on local water sources. The citizens were aware of a mining
catastrophe in neighboring Honduras, where a 2002 cyanide spill had impacted
4.5 kilometers of the Lara River and immediately poisoned some 18,000 fish.
Two mining firms had been granted government authorization without any
consultation with the residents of the two townships. "This was what caused us
to organize and express our disapproval. The indigenous people are owners of
our riches and we are not going to permit them to carry them off to another
country," said Marta Julia Gabriel Morales. San Pedro Necta was the seventh
community in Huehuetenango in the previous eighteen months to ban open pit
mining.

336

On June 23, 2007, another Huehuetenango community, Santa Cruz de
Barillas, voted, almost unanimously (46,481 to 9) against mining as a

333. Letter from Manish Bapna, Executive Dir., Bank Info. Ctr., et al., to Executive Dirs. to the
World Bank, Re: Statement on the IFC-financed Marlin Mine, Guatemala by Civil Society
Organizations (June 12, 2006) available at http://www.minesandcommunities.org/article.php?a
=2999. See also WORLD BANK GROUP, IMPLEMENTATION OF THE MANAGEMENT RESPONSE TO THE

EXTRACTIVE INDUSTRIES REVIEW (2006) (the World Bank Group's internal report on the impact of
resource extraction projects that it has financed), available at
http://siteresources.worldbank.org/fNTOGMC/ Resources/implementationtomr2.pdf; PASTORAL

COMM'N PEACE & EQUALITY [sic] - COPAE - SAN MARCOS DIOCESE, THE MARLIN MINE AND THE

WORLD BANK (2007), available at http://www.resistance-mining.org/english/files/Marlin-
WorldBankGroup.pdf (a criticism of the World Bank report by Guatemalan mining opponents).

334. See the website for the Pastoral Commission Peace and Ecology [sic], available at

http://www.resistance-mining.org/english/index.php for an extensive collection of articles in English

on community reactions to mining in Guatemala.

335. Thelma Mejia, Gold Fever Strikes Again in Central America, TIERRAMtRICA,
http://www.tierramerica.net/english/2006/0805/iarticulo.shtml (last visited Mar. 11, 2009). Between

2006 and 2008, community referenda were carried out in 22 municipalities of Huehuetenango, in
which some 350,000 voters rejected resource extraction projects at different levels of development.

Declaration, Departmental Assembly of Huehuetenango for the Def. of Renewable and Non-
Renewable Natural Res. et al., The Peoples' Declaration of Huehuetenango, available at
http://www.nisgua.org/ themesscampaigns/index.asp?id=3301&mode=pf.

336. Mike Castilo, San Pedro Necta Rejects Mining and Opts for Sustainable Projects With
Less Environmental Risks, PRENSA LIBRE, Apr. 16, 2007, available at http://www.minesand

communities.org/article.php?a-450.
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development alternative. 337  The president of the Coordination of the
Consultation, Rubin Herrera, said that the voting results were delivered to the
Congress and other federal institutions along with a request that the authorities
respect the outcome of the referendum. A representative of Madre Selva
explained that more people participated in the community referendum than in
regular elections because they are afraid of the environmental impact of
mines. 338 This, along with the previous examples, shows how this model of
participation garnered participation in part because of the growing fears among
indigenous peoples about the impacts of mines on their communities.

Guatemalan citizens have clearly embraced referenda as an effective way to
convey their position on resource extraction projects. It remains to be seen
whether the process will receive formal legal recognition as a means to stop
unwanted development, as could be achieved through the adoption of an
interpretation of FPIC as meaning that the consent of a community is required
for a proposed development. One insightful spokesman, Marco Venicio Lopez
Maldonado, who works with the Peasant Workers' Movement (MTM), summed
up the impact of mining in his country: "The map of mining interests, the map
of indigenous people and the map of poverty all line up perfectly. Where there
is mining, there is poverty and indigenous people." 339

Goldcorp, Inc., the successor to Glamis Gold, has proceeded in the last two
years to develop an open pit mine in the Sipacapa area that will eventually
encompass five square kilometers in San Miguel Ixtahuacan. By February 2007,
Goldcorp recovered over 105,800 troy ounces of gold at a value of $760 CDN
per ounce. 34 0 Meanwhile, San Miguel residents say the company has not kept
promises to the community to build a hospital, renovate a sports complex,
improve the central park, or pave roads. However, in Sipacapa the company has
offered to pay individual landowners to drill on their land and to provide the
municipality with a "gift" of over $150,000 CDN. The citizens have turned
down both offers. 34 1

In March 2007, mining opponents in San Miguel Ixtahuacan, the
community most affected by the mine, issued a press release that alleged that

337. Alberto Ramirez, Demanding Rural Development Without Mining - The People of Santa
Cruz de Barillas Speak Out, PRENSA LIBRE, July 19, 2007, available at http://www.minesand
communities.org/article.php?a=2048.

338. Id. It is important to note that Huehuetenango is the country's most productive department
in terms of coffee exports and receives the highest level of remittances from residents employed in
other countries so it is not in desperate economic straits, a factor that probably influenced the
lopsided vote. Id.

339. Paley, supra note 18.

340. Id. The Canadian and US dollar achieved rough parity in "fall" or "late" 2007 so the
approximate revenues by then were over $80 million in that initial phase. US Dollar Canadian
Dollar Exchange Rate Forecast, USDCAD vs. Yield Spreadfrom 2007-2009, http://www.dailyfx.com
/story/currency/cadfundamentals/US DollarCanadian_Dollar._Exchange 1236102607482 .html
(last visited Mar. 29, 2009).

341. Id.
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Glamis and its successor, Goldcorp, had forced them to sell their lands through
threats, lies, and intimidation. The press release claims that the corporations
killed farm animals that drank from contaminated water that the company
claimed was clean, dried up water sources in two nearby communities, accused
twenty-two innocent mining opponents of crimes, opened roads illegally on
communal land, erected barriers that prevent travel on public land, and violated
other rights. 342 The author demanded that the Public Prosecutor's Office of
Human Rights and the Inter-American Human Rights Commission investigate
their circumstances, that the U.N. should uphold its mandate to protect the
"autonomous territory, self-determination, and identity of indigenous peoples
and that Goldcorp "withdraw from our territory and leave us in peace." 34 3

An independent hydrological study released in November 2006 found that
downriver deposits of heavy metals had accumulated and that measured levels
of copper, aluminum, and manganese had surpassed the limits set by the World
Bank.344 The scientist who produced the study, Flaviano Bianchini, received so
many death threats that in February 2007 Amnesty International issued an
urgent international alert regarding its concerns for his safety. 345

The people of Sipacapa may not be able to save themselves from the effects
of the mine in their area but their persistence and commitment in organizing
their opposition, including holding the first community referenda in Guatemala,
has led to an important legal precedent in Caso Sipacapa and has provided a
concrete example to the rest of the country of the use of participatory democracy
to express views and protect rights.

VII.

CONCLUSION

Conflict between governments allied with extractive resource corporations,
and indigenous and other local communities can be expected to increase.
Governments will continue to seek much-needed revenue; extractive industries,
bolstered by new investment capital from higher profits will seek ever more
venues; and communities armed with more information about mining impacts
and the strategies to battle unwanted development will become more effective
defenders of their rights, environment, and livelihoods.

The international right to free, prior and informed consent will play a
critical role in these conflicts. Despite the substitution of "consultation" for
"consent" by the World Bank Group, the national governments' claim of a
monopoly on extractive resource decision-making, the consensus of interests
between those governments and multinational corporations, and the violence,

342. See Ramirez, supra note 337.

343. Id.

344. Paley, supra note 18.

345. Id.
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intimidation, and myriad human rights abuses suffered by mining opponents, it
is clear that local communities will continue to refuse to remain silent in the face
of unwanted, and often catastrophic, development. Local people will use
demonstrations, blockades, marches and all the other well-developed tools of
dissent, and they now have recourse to a completely democratic and politically
compelling means to formally register their opposition.

The idea of referenda as a means of fulfilling the right to free, prior and
informed consent will become better known as a successful political and legal
means to fight unwanted development. The tension between mere consultation
and the consent of a "broad" majority of a local population cannot remain so
long as the political difference is so great. The accepted international use of real
"consent" will win out eventually because "consultation" is nebulous and fails to
grant any power to the affected communities. The most difficult legal and
political question is the consequence of a refusal to consent. As argued in this
article, both the International Labour Organization and the World Bank Group
deny indigenous and other people the right to veto a development project.
Absent the power to veto, local communities will have no power. Consent must
mean what it says. Daniel Pasqual, the director of the Committee for Peasant
Union, a Guatemalan indigenous organization, summed up the importance of
community referenda, identified this primary issue, and warned of the
consequences of a state's failure to honor the right to FPIC:

We believe that community consultations [referenda] are the use of reason, the
use of a people's word of honor, and a direct manifestation of local peoples'
rejection of the plunder of their territory. When the State does not recognize such
consultations as binding, it only leaves the path to widespread disobedience. And
such actions only precede other struggles, other uprisings, which are not going to
be pacific. We are here to warn: the people are tired of declarations, tired of
having their community consultations ignored, tired of dysfunctional dialogue
roundtables and high level commissions. 346

No government is likely to willingly give up its authority over natural
resources, but there are developments in international law that could make it far
more difficult for such governments to refuse to recognize the outcome of
community referenda. It is likely that more international entities will recognize
FPIC. Additionally, the new Declaration on the Rights of Indigenous Peoples
sets out rights and standards that will be impossible to ignore, and courts, as
institutions that seek to clarify its standards and principles in their application to
particular cases, might well specifically recognize community referenda as
vehicles for determining both lack of consent and the future of a proposed
development project.

Just such a case has started its way through the judicial process in a
widely respected forum. The people of Sipacapa have appealed the decision of
the Constitutional Court of Guatemala, which recognized that their referendum

346. James Rodriguez, Los Encuentros, Solola to Guatemala City, MIMUNDO.ORG, available
at http://www.nisgua.org/themes-campaigns/index.asp?id=3 24&mode=pf.
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was allowable under existing law but undercut its legal significance by ruling
that the Ministry of Mines and Energy had exclusive authority over the
disposition of natural resources. 347 The decision thus renders the referendum a
mere opinion poll and grants no rights to the community to affect the decision of
the ministry. The appeal has been filed with the Inter-American Commission on
Human Rights. 348

There is good reason to hope for a positive outcome for the appeal. In
the case involving the indigenous people of Nicaragua, the Inter-American
Court of Human Rights held that a timber concession had to be cancelled
because the state had failed to demarcate indigenous lands and confer title, and
had not obtained the consent of the people. 349 In a similar case in 2005, the
Court ruled that Belize had also failed to demarcate indigenous lands before
granting a concession to a multinational oil corporation and must obtain the
"informed consent" of the Mayan people before any development on their
lands.

350

Thus, the issue of consent, already recognized by the Commission and
the Inter-American Court of Human rights, could run head on into the claimed
state monopoly on resource decision-making in the Sipacapa case. In keeping
with precedent, the Court cannot allow that monopoly to continue in the face of
a refusal by an indigenous community to consent to a resource extraction
project. The question then becomes how to determine or quantify consent. The
one proven means of discovering the sentiment of a community, and fulfilling
the international law right to free, prior and informed consent, is a formal,
democratic election - the community referendum.

347. Dawn Paley, Goldcorp: Occupation and Resistance in Guatemala (and Beyond),
DOMINION, June 21, 2008, available at http://www.minesandcommunities.orglarticle.php?a=8699
(stating that the appeal was to the Inter-American Count of Human Rights but all such appeals are
first considered by the Inter-American Commission on Human Rights).

348. Id.

349. See Mayagna (Sumo) A was Tingni Cmm unity, supra note 34, 153.

350. See Maya Indigenous Communities of the Toledo District, OEA/Ser. LN/il.122.
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