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Birth of the American Inns of Court

By
Judge J. Clifford Wallace*

A special history issue of "The Bencher," the magazine of the American
Inns of Court, caught my attention. It indicated there was a celebration of the
Inns' 25th anniversary. In the lead piece entitled "the Genesis," the author
indicated that he was fascinated "to hear different accounts of the origin of the
American Inns of Court."1 That there are different accounts may be true, but
there were only two people present when the idea was first discussed: Chief
Justice Warren Burger and I. I think it appropriate to tell what occurred.

It is true that the term "Inns of Court" had been used in the United States in
a variety of ways prior to 1977. Phi Alpha Delta had a program instituted by
then Circuit Judge Burger. There was also an "Inn of Court" program in San
Diego, California, and I suspect there may have been other programs in the
United States using the "Inn of Court" designation. The use of the term "Inn of
Court" was an attractive title for what was, generally speaking, a lecture, and
sometimes question and answer, approach to providing education in trial
practice.

But the new model was to form a different concept. Capturing the idea of
the English Inns of Court was its unique feature. As I saw it, the idea would
provide "three possible benefits that can improve the level of advocacy: (1)
unique educational opportunities in trial techniques, (2) self-policing, and (3)
peer group involvement to motivate improvement and stimulate discussion." 2

After observing the Inns in practice during the 1977 Anglo-American Legal
Exchange and coming to the conclusion, as outlined above, of how the idea
might benefit the trial courts in the United States, I decided that I would discuss
the issue with Chief Justice Burger.

The opportunity presented itself as we were assembling for the day's
activities in London. A bus was parked in front of our hotel and some of us were

* Senior Judge and Chief Judge Emeritus, United States Court of Appeals for the Ninth Circuit.

1. Ralph L. Dewsnup, the Genesis, THE BENCHER (September/October 2004).

2. J. Clifford Wallace, American Inns of Court: A Way to Improve Advocacy, AMERICAN
BAR ASSOCIATION JOURNAL, Mar. 1982, at 282.
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on board waiting for the remaining members of our team. Chief Justice Burger,
our team leader, and I were sitting together. It was then that I made my
suggestion. The concept was, essentially, that we would adopt the core ideas of
the English Inns of Court, but adapt them to fit American needs.3

Rather than the lecture/seminar approach often used in the United States, I
preferred the collegial approach of the English Inns. The participation of
Benchers, senior Inn members appointed for making important contributions to
the life of the Inn or the practice of law, is the key. Benchers relate their
experiences in legal practice to younger Inn members, passing on to the new
generation of barristers the decorum, civility, and professionalism standards
necessary for a properly functioning bar. When I explained the idea, Chief
Justice Burger agreed, asked me to pursue the possibility, and to let him know
the results.

Some renditions of this event have Chief Justice Burger raising the issue
with me. Interestingly, none cite a source for this assertion. I point this out only
for historical accuracy. One of my role models, Harold B. Lee, taught that there
is no limit to the amount of good you can do if you do not care who gets the
credit.

Most histories of the American Inns of Court jump from the Anglo-
American Legal Exchange of 1977 to August 2, 1979, when the Chief Justice
asked then President Dallin Oaks of Brigham Young University and then Dean
Rex Lee of its law school to form the needed pilot program to test the concept-
which later became American Inns of Court.4 What occurred between 1977 and
1979 was not only important to the successful formation of the entire concept,
but it was also the period in which I was heavily involved, reporting to the Chief
Justice directly or indirectly through his administrative assistant, Dr. Mark W.
Cannon. 5 Much of this history is contained in The American Inns of Court-
Reclaiming a Noble Profession, compiled and edited by Professor Paul B.
Pixton at the suggestion of the American Inns of Court Foundation. 6 Because I
allowed access to my files, that book contains much of the history I will
describe.

The Chief Justice was keen that I look into the Phi Alpha Delta legal
fraternity program, which he had inspired, as a possible model. As the Pixton

3. J. Clifford Wallace, Inns of Court - A Proposal, reprinted in PAUL B. PIXTON, THE
AMERICAN INNS OF COURT - RECLAIMING A NOBLE PROFESSION, 21-22 (1997).

4. See letter from Warren E. Burger, Chief Justice of the United States, to Dallin H. Oaks,
President, Brigham Young University, and Rex E. Lee, Dean, J. Reuben Clark Law School (Aug. 2,
1979) reprinted in Pixton, supra note 3, at 8-9.

5. See, e.g., letter from Mark W. Cannon, Administrative Assistant to the Chief Justice of the
United States, to Judge J. Clifford Wallace, Circuit Judge, U.S. Court of Appeals for the Ninth
Circuit (Aug. 26, 1977) (on file with author); letter from J. Clifford Wallace to Mark W. Cannon
(Sept. 7, 1977) (on file with author); letter from J. Clifford Wallace to Warren E. Burger, Chief
Justice of the United States (Sept. 9, 1977) (on file with author).

6. See Pixton, supra note 3, at 18-42.
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history indicates,7 I was not convinced that this model would capture the
concept that I had earlier envisaged. While the program was excellent for what it
was trying to do and had developed outstanding lecturers, it was not a vehicle
that could, in my judgment, bring to the United States the basic conceptual
design of the English Inn. As stated by Professor Pixton,

Nevertheless, the conversation with Judge J. Clifford Wallace may have helped
further crystallize thoughts which were more than a decade old, and upon seeing
in Wallace a federal judge who resonated enthusiastically to the idea, Burger
urged him to explore the possibilities. 8

In the months after I returned from England, I was busy investigating how
the concept might be formalized. In so doing, I talked with and wrote letters to
many friends, acquaintances, and others in the law field to present the new
concept to them. I was surprised at the volume of negative responses. But, then
again, this was a time of defensiveness. There was, in the minds of many, a
perceived threat to the profession and to the curriculum independence of law
schools.9 Why was that?

The Chief Justice had appointed a Judicial Conference of the United States
committee, "The Committee to Consider Standards for Admission to Practice in
the Federal Courts," or, as it later became known, the "Devitt Committee,"
named after its Chairman, Chief Judge Edward J. Devitt of the U.S. District
Court of Minnesota. That committee focused on improving trial court advocacy.
Law schools were concerned about recommendations on curriculum; bar
associations were concerned about restrictions on the lawyer's ability to practice
in the federal court; and judges were less than fully supportive. As a member of
that committee, I was well aware of the opposition to its purposes.

Chief Justice Burger, still thinking along the lines of the Phi Alpha Delta
legal fraternity Inns of Court program, sent a letter on July 27, 1977 asking
Robert E. Redding to contact me about the new initiative. 10 After studying that
program, and while I thought it was helpful, I did not believe that it was a model
capable of developing the small group, collegial concept, or one that could
easily be implemented nationwide. By August 1977, having completed my
discussions with judges, lawyers, law professors and others, and I was able to
put my idea of the concept into writing in a brief statement entitled, "Inns of
Court-A Proposal."'1 1

The proposal began with an assertion that the problem the Inns of Court
would address was the inadequate performance of many lawyers in court. 12 The
cause of the inadequacy was based on empirical research developed by the

7. See id. at 33, 38-39.

8. Id. at 20.

9. See id. at 32.

10. See Pixton, supra note 3, at 23.

11. See id. at 21-22.

12. See id. at 21.
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Federal Judicial Center for the Devitt Committee, 13 with which I agreed. The
data demonstrated the cause to be lack of knowledge and failure to prepare to
the best of ability. 14 I added to these my observed causal connection: lack of
experience, inability to communicate persuasively, negative personal habits, and
lack of industry and dedication generally.] 5

These problems, it seemed to me, were best solved by an Inns of Court
concept adapted specifically to address them, and these needs animated the idea
I proposed: small collegial groups with continuous interaction to pass on skills,
knowledge, dedication, civility, and the like, from seniors to juniors. 16 The
solution required that many small Inns be organized to meet local needs. The
Proposal outlines how the Inns function to this day-it became the constitution
of the American Inns of Court.

The Proposal was sent to all of the people with whom I had spoken, plus
others. The commentators were then able to respond to a distinct, written
proposal rather than merely responding to a concept. With few exceptions, the
responses were positive.17 Earlier negative concerns were largely answered, as
they saw the limited scope but vast potential of the idea. The lingering doubts
came largely from those involved in other lawyer education programs, but
clearly neither Chief Justice Burger nor I saw the Inns of Court program in my
Proposal as one that would absorb existing programs. 18 As I saw it, the
American Inns of Court program could be successful and find its own place in
the social organization of the bar so long as it fulfilled an important unmet need.

While responses to the Proposal were arriving, it was time to report to the
Chief Justice, and I did so in my September 9, 1977 letter, which included a
copy of the Proposal. 19 During the time I had the assignment, I reported to the
Chief Justice generally on the contacts I had made and the responses I had
received.20 Because the Chief Justice had specifically mentioned that I should
look at the Phi Alpha Delta program, I reported that I had done so. I realized that
he had been focusing on that program and I hoped that he would see the broader
concept. I stated in my report: "This [Phi Alpha Delta] program, though
commendable, appears to be essentially a continuing education of the bar,
directed towards advocates. In addition, it is substantially limited in that it does

13. See ANTHONY PARTRIDGE & G. BERMANT, THE QUALITY OF ADVOCACY IN THE FEDERAL

COURTS: A REPORT TO THE COMMITTEE OF THE JUDICIAL CONFERENCE OF THE UNITED STATES TO
CONSIDER STANDARDS FOR ADMISSION TO PRACTICE IN THE FEDERAL COURTS (Aug. 1978),
microformed on LLMC 95-303 (Law Library Microform Consortium).

14. Id.

15. See Pixton, supra note 3, at 21.

16. See id. at 21-22.

17. See id. at 24-26.

18. See id. at 30.

19. Seeid. at32-33.

20. See, e.g., letters from J. Clifford Wallace, supra note 5.

[Vol. 25:2
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not have a nationwide scope."2 1 I then stated my recommendation: the
investigation has been sufficient to take the next step, trying my collegial
concept out.

"It would be my suggestion that a pilot [program] or two or three be established
and if successful, that the program be proposed as a joint bar association-
judiciary-law school effort .... I am still convinced that the prime success factor
will be the magnetic effect of the best trial lawyers and all of the judges involved
meeting in small groups with trial lawyers who wish to improve and law students
who wish to become trial lawyers. '22

Eventually this was the concept that was adopted. The Pixton history states:
If the Phi Alpha Delta approach to implementation represented the extent of
Burger's thinking in mid- to late-1977, then Judge J. Clifford Wallace must
clearly be given credit for conceiving it in larger terms. Moreover, although the
Chief Justice had presumably discussed Judge Wallace's proposal with Mark
Cannon (and perhaps had even read the brief "think piece"), he may not have
immediately comprehended Wallace's shift in concept.23

I subsequently expressed my concern in a letter to Mark Cannon that
perhaps the Chief Justice feels the program should be a debating society to
improve skills of lawyers while on their feet.24 I compared that with the more
expanded program that I had in mind. Mark Cannon responded that the Chief
Justice would be open to my approach. 25

However, there was another hitch in launching the program. As indicated
earlier, the Devitt Committee was proceeding with its investigation, and I was
heavily involved with the Committee. On September 26, 1977, I suggested to
Mark Cannon that it would be better to hold up launching the Inns of Court
program until the Devitt Committee report was finalized. 26 As I saw it, this
would provide two benefits: for one, the Devitt Committee investigation would
be finalized and there would no longer be speculation about its
recommendations, which had worked against advancing the Inns of Court
proposal, and two, many of the findings of the Devitt Committee report could
best be addressed by an Inns of Court program. The result was a long delay until
March 1978, when the Devitt Committee report was filed. 27 However, the delay
was, in my judgment, necessary for a successful project. The groundwork was
laid. As Professor Pixton correctly summarized, "It seems apparent, then, that by
late September 1977 Judge Wallace was advocating the establishment of a pilot
program (or several) from which data could be gathered which would assist in
evaluating the plausibility of implementing the 'Inns of Court' idea on a larger,

21. Id. at33.
22. Id.

23. Id. at 38.
24. Letter from J. Clifford Wallace to Mark Cannon (Feb. 15, 1978) (on file with author).

25. See Pixton, supra note 3, at 39.

26. Id. at 35-36.

27. Id. at 36, fni. 37.
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national scale. '28

Between that time and the formation of the first Inn, I worked with the
many individuals who were interested in the program. The plan was to continue
to secure interest, especially from lawyer associations and law schools, until the
Devitt Committee report was completed and a pilot Inn or Inns established.

Professor Pixton continues:
By the first of August 1979 the matter had apparently percolated enough, and the
possibilities of Wallace's proposal had become compelling enough, that when
Chief Justice Burger found occasion to travel to Utah for other business he
contacted Dallin Oaks and Rex Lee and extended to them the invitation to
implement the "Inns of Court" concept, and to test its viability in a charter or pilot
program sponsored by Brigham Young University's J. Reuben Clark School of
Law.

29

The day after the proposal's pilot Inn was presented, the Chief Justice
wrote to President Oaks and Dean Lee, indicating my connection with the
program. 30 Because of this, I was involved with the initial planning of the first
Inn of Court and worked closely with Judge A. Sherman Christensen on its
development. From that point on, Judge Christensen took the leadership role in
developing the pilot program, American Inn of Court I, as well as the expansion
of the concept. 3 1 By 1982, Judge Christensen and I thought it was time to "go
national," and I wrote an article for the American Bar Journal, which was
published in March 1982.32

My continuing involvement with the Inn program was primarily in working
with Judge Christensen, keeping him advised of inquiries that had come to me
from lawyers, judges, and law schools, discussing fairly frequently how the
program was progressing, and working on impediments. But by then the
program was launched, and I had no doubt about its success. There is no
question of the program's success as there are now over 400 American Inns of
Court spread throughout the United States.

Victor Hugo wrote: "There is one thing stronger than all of the armies of
the world: an idea whose time has come." 33 The American Inns of Court was an
idea whose time had come. But perhaps we have not yet witnessed the ultimate
potential of the idea.

During the last three decades I have voluntarily assisted in the
improvement of legal systems on every continent. That experience has extended

28. Id. at 36.

29. Id. at 42.
30. See letter from Chief Justice Warren E. Burger, supra note 4.

31. See Pixton, supra note 3, at 53-62.

32. Wallace, supra note 2.
33. Translations differ, the probable origin is "On r~siste i l'invasion des armies; on ne

risiste pas 6 l'invasion des idies." VICTOR HUGO, L'HISTOIRE D'UN CRIME, "Conclusion-La Chute,"
chap. 10.

[Vol. 25:2
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BIRTH OF THE AMERICAN INNS IN COURT

to over fifty countries, plus contact with many more through international
conferences. I have concluded that well-trained, effective, independent lawyers
are indispensable to the development of the rule of law and the independence of
the judiciary.

The rule of law - so vital for a fair, just, and democratic society - is
enhanced by effective advocacy. It is through proper lawyer involvement that
judges are best prepared to develop and adhere to a constant, just, and stable law
that rules the conduct of people.

When lawyers are independent and strong enough to speak out in defense
of a judiciary, there is a far better chance that the judiciary will be more
independent. Lawyers as a group are in a better position than judges to defend
the independence of the judges and lawyers.

Thus, the question is before all countries today: is there a way to develop
well-trained, effective, and independent lawyers within the bounds of proper
advocacy and decorum? Can a program be established to provide necessary
experience to lawyers to accomplish this vital role?

The enormous success of the American Inns of Court leads me to believe
that this model could, and should, be introduced in other countries. The idea of
the more experienced practitioners and judges teaching advocacy skills to
beginning and junior lawyers (and perhaps law students) could easily be adapted
to meet the specific norms and needs of any legal culture.

One objection might be that most countries generally follow civil law
traditions, while the Inns of Court were born in a common law country. But my
experience has been that in this area of teaching courtroom skills, the methods
are fairly generic. Minor differences in application can be easily accomplished
as the teaching model for the Inns of Court program is adapted to the local legal
culture. The key to success is the same: judges and veteran lawyers passing on
their experience to those who are new to the profession.

Is there a need? My international experience has led me to conclude that in
very few countries is there a successful emphasis on learning skills of advocacy
and decorum. While some countries require a post-law education, or a year-long,
legal practice course, the vast majority send lawyers straight from the classroom
into practice. An Inns of Court model, adapted to take into consideration the
particular uniqueness of the legal culture, could provide the type of training that
is often regrettably absent in legal education. The international expansion of the
Inns of Court model could have a beneficial effect on the quality of advocacy
worldwide.

How would it work? The success of the American Inns of Court can be
attributed to the active participation of judges and senior lawyers who are
interested in helping the profession. That is, these individuals are generous
enough with their time to pass on skills and knowledge, thus returning to the
profession in some measure the benefits that they have received. So the first step
would be to engage those dedicated leaders who possess the necessary

2007]
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experience to pass on these skills to the next professional generation.
Second, a structure needs to be created. There are various models, all

generally following the English Inn. However, some flexibility to meet needs is
necessary. Information about various models can be secured from the American
Inns of Court Foundation. 34

Third, designers should have in mind the importance of one-to-one
teaching, which has proven to be the best teaching method. Thus, limiting
membership in particular Inns is important. Thirty to forty members, made up of
one-third judges and senior lawyers, and two-thirds junior or new lawyers (or
law students), seems to be about right. Periodically, the two-thirds group will
rotate out of the Inn as new candidates are invited to join. If the need is greater,
an additional Inn is established.

Fourth, a pilot Inn of Court would be established to try out the teaching
model. After it has proven successful, it can be replicated by other interested
groups in the country.

In the long-term, I hope that each American Inn of Court will have a sister
Inn of Court in another country, not unlike the City-to-City program developed
over the last sixty years. This could provide a wide range of benefits that would
enrich both Inns.

This essay was written to show how judges and lawyers in the United
States adopted a principle found in England to develop a successful educational
and mentorship for American lawyers. Documenting the United States's
experience shows how the project was developed in one country, and offers
some guidance for how similar programs might be developed in others. I urge
that the American Inns of Court model, and its core mission to improve legal
advocacy and lawyer performance, be adapted in other countries to strengthen
the advocacy role of lawyers internationally.

34. American Inns of Court, 1229 King Street, Second Floor, Alexandria, Virginia 22314.
Online at http://www.innsofcourt.org.
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Constitutionalizing Deliberative Democracy
in Multilingual Societies

By
Adeno Addis*

Prologue: (breaking news): Jfirgen Habermas Goes to Tamil Eelam
Assume a conversation between a distinguished political theorist, who has

spent considerable intellectual energy developing and defending a version of de-
liberative democracy, and the leader of a guerrilla movement waging war
against the central government of an island state with the purpose of establishing
a homeland in parts of that state. Let us call the political theorist Jurgen Haber-
mas and the freedom movement the Tamil Tigers. The Tigers have been fighting
for a homeland, Tamil Eelam, on the eastern and northern part of Sri Lanka. As-
sume Jtirgen Habermas, the distinguished German political philosopher, went to
Sri Lanka as a member of a delegation from the European Union to explore the
possibility of bringing the Tamil Tigers and the Sri Lankan government to the
negotiation table with the purpose of settling this decades-old dispute that has
taken many lives and ruined the economy of that island state. I Assume also that
during this trip Habermas had the following conversation with the Leader of the
Tamil Tigers (Leader). Assume this is how the conversation went:

Habermas: I understand why the Tamils want to establish their own state.
The treatment of the Tamil minority and their culture by the Sinhala majority
has not been a model of deliberative democracy. Tamils were either unequally
treated or altogether excluded from certain areas of political and economic life. 2

Leader: Although I am not quite sure what the big word "deliberative"

* W. Ray Forrester Professor of Public and Constitutional Law. Many thanks to a number of friends
and colleagues who read and commented on earlier versions of the article. I would especially like to
thank Stephen Griffin, Angela Harris, Kevin Johnson, Marjorie Kornhauser and Keith Werhan. I
would also like to thank Timothy Sostrin for excellent research assistance.

1. See Neil De Votta, Ethnolinguistic Nationalism and Ethnic Conflict in Sri Lanka, in
FIGHTING WORDS: LANGUAGE POLICY AND ETHNIC RELATIONS IN ASIA 105-139 (Michael E. Brown
& Sumit Ganguly eds., 2003).

2. The Sinhalese, speaking Sinhala, constitute about 74 percent of the population while the
Sri Lankan Tamils make up 12 percent of the population. The remaining 14 percent is made up of
Indian Tamils (about 6 percent), Muslims (7 percent) and other smaller groups (1 percent). See
BENJAMIN REILLY, DEMOCRACY IN DIVIDED SOCIETIES: ELECTORAL ENGINEERING FOR CONFLICT
MANAGEMENT 113 (2001).
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means, I appreciate what you said, professor. Many Europeans (and for that mat-
ter Americans as well) do not understand our cause or why we have decided to
fight for a homeland.

Habermas: As much as I understand your frustration with the central gov-
ernment, I believe that your desire to establish your own state is a terrible mis-
take. First, there is no guarantee that you will succeed. The status quo with all its
destructive dimensions will likely continue. Second, even if you succeed you
may have a minority within the new territory that will be concerned about the
same sorts of issues that had concerned you as a minority when you were part of
Sri Lanka. The same cycle of violence might start all over again. Third, it seems
anachronistic that in the age of globalization where borders are becoming "mere
speed bumps on the information superhighway" 3 and where nations are joining
to form larger and larger economic and political unions that you want to break
up a small island-nation into two sovereign states.

Leader: Professor, let me respond to your points one by one. As to your
point about the possibility of us not prevailing, there is of course that possibility.
But with all due respect that is a judgment that I and my colleagues are better
positioned to make than you are. And I am convinced we will prevail. Your sec-
ond point is more interesting. Yes, we will have some minorities, but those mi-
norities will not pose any problem for the new state, partly because they will not
be subjected to the oppressive conditions that Tamils have been subjected to and
partly because there will not be a sizable minority within the new state. And if
members of minorities wish to join their kin in Sri Lanka they can certainly do
that as well. I understand your third point about globalization quite well. There
is no doubt that economic and political necessities and technological realities
will incline many nation-states to form larger and larger unions. You probably
had your own European Union in mind when you made your point. But such un-
ions would have to be voluntary; minorities must feel secure that their cultures
and interests will be fully protected within that union. Professor, you know more
than I do about world trends, but isn't it also true that globalization, assisted by
the communication revolution, is encouraging the emergence of strong national-
ism and the desire to separate in those countries where minority cultures and in-
terests are under siege?

Habermas: I agree with your assessment of counter trends in globalization,
but I believe that the best remedy for oppressed minorities is not to attempt to
constitute another state, but to work toward establishing a system which takes
their interests and cultures seriously. I and others have developed a theory that
we believe will respond to those needs and interests. We call it deliberative de-
mocracy, 4 where individuals and groups engage each other in good faith dia-

3. A few years ago a website proclaimed the following on its masthead: "National borders are
just speedbumps on the information superhighway." See Adeno Addis, The Thin State in Thick
Globalism: Sovereignty in the Information Age, 37 VAND. J. TRANSNAT'L L. 1 (2004).

4. See JORGEN HABERMAS, BETWEEN FACTS AND NORMS: CONTRIBUTION TO A DISCOURSE
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logues for the purpose of developing the common interest and a common iden-
tity. Constitutionalized discourse rather than political divorce 5 is what the
Tamils need.

Leader: That sounds good in the abstract, but I don't know how that would
work in real life. In any case, may I ask you a simple question, professor?

Habermas: Sure.
Leader: Assuming deliberative democracy actually works in the way that

you think it does and the Tamils decide to try deliberative democracy within Sri
Lanka, through which of Sri Lanka's languages is the deliberation to be con-
ducted? I do not know whether you know our history, professor, but one of the
reasons that pushed us to take arms is the action of the Sri Lankan parliament to
make Sinhala, the language of the majority, the official language while denying
a similar status to our language. 6 So, I ask you again, professor, through which
of the languages is the deliberation to be conducted?

Habernas: I am afraid that is not a question either deliberative democrats
or this delegation can answer.

Leader: Professor, if deliberative democrats cannot answer that question
then their theories cannot help us or others in similar circumstances.

.
INTRODUCTION

How would a theory of deliberative democracy resolve a contest when that
contest is over the very means of deliberation? Astonishingly, this issue, despite
being so central to the deliberative process, is often bracketed or simply ignored
by scholars, even distinguished ones. 7 On the rare occasion when the issue is
raised, it is done in a cursory way. For example, Alan Patten notes that linguistic
diversity "can be a serious barrier to the full flourishing of [deliberative democ-
racy]," 8 but he never explains whether there are ways of dealing with this "seri-

THEORY OF LAW AND DEMOCRACY (William Rehg trans., 1996); Joshua Cohen, Deliberation and
Democratic Legitimacy, in THE GOOD POLITY: NORMATIVE ANALYSIS OF THE STATE 17 (Alan
Hamlin and Philip Pettit eds., 1989).

5. By political divorce I mean to refer to secession. I shall indicate later why political divorce
will not resolve the problem of language-based disputes in much of the world.

6. See De Votta, supra note 1, at 124-137; M. L. Marasinghe, Ethnic Politics and Constitu-
tional Reform: The Indo-Sri Lankan Accord, 37 INT'L & COMP. L. Q. 551 (1988).

7. A few years ago Will Kymlicka and Ian Shapiro made a similar observation. In their intro-
duction to the NOMOS issue on Ethnicity and Group Rights, they observed: "It is remarkable.. .how
often 'discourse ethics' or 'deliberative democracy' is invoked as a means of addressing inter-group
conflicts, without even asking in which language this discourse/deliberation will take place." Will
Kymlicka & Ian Shapiro, Introduction to ETHNICITY AND GROUP RIGHTS 3, 21 n.3 (Ian Shapiro &
Will Kymlicka eds., 1997).

8. Alan Patten, Political Theory and Language Policy, 29 POE. THEORY 691, 701 (2001).
Interestingly, in another article Patten simply observes that it was not clear to him "how much com-
monality of language deliberative democracy actually requires." Alan Patten, Liberal Neutrality and
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ous barrier," nor does he explore what the barrier says about the idea of delib-
erative democracy itself. Indeed, as Patten himself observed,9 until very recently
there had not even been many normative reflections on or about language poli-
cies generally let alone inquiry into how a particular language policy would af-
fect the prospect of deliberative democracy. Legal scholars in particular have
been embarrassingly silent on this issue.10 While many distinguished legal
scholars, especially in the area of constitutiona: law, have appropriated the no-
tion of deliberative democracy to develop and defend what they consider to be
appropriate legal and political institutions, I I none has indicated how disagree-
ments about the language of deliberation is to be resolved.12 This at a time when
prominent legal and political philosophers are urging that disagreement be
viewed as being "in the core, not at the periphery," at least in some areas of le-
gality.

13

The total neglect of the language question by legal scholars is a bit puzzling
given the important role that language generally plays in the legal profession.
Lawyers spend a great deal of time studying carefully the language of this or
that statute, the language in the decisions of this or that court to understand and
develop the norms and principles that guide or should guide future legislators
and judges. Put simply, lawyers are trained to understand the vital importance of

Language Policy, 31 PHIL. & PUB. AFF. 356, 379 (2003).
9. Patten, Political Theory and Language Policy, supra note 8, at 691 ("[D]espite the ubiq-

uity and salience of language disputes, surprisingly little has been written about language policy
from a normative point of view." See also Patten, Liberal Neutrality and Language Policy, supra
note 8. In addition to Patten's work, there is now a collection of essays on language co-edited by
Patten himself. LANGUAGE RIGHTS AND POLITICAL THEORY (Will Kymlicka and Alan Patten eds.,
2003).

10. One exception is Drucilla Cornell & William W. Bratton, Deadweight Costs and Intrinsic
Wrongs of Nativism: Economics, Freedom, and Legal Suppression of Spanish, 84 CORNELL L. REv.
595 (1999). 1 have myself attempted to contribute to the conversation. See Adeno Addis, Cultural
Integrity and Political Unity: The Politics of Language in Multilingual States, 33 ARIZ. ST. L. J. 719
(2001).

11. See Cass Sunstein, Beyond the Republican Revival, 97 YALE L. J. 1539, 1544 (1988) (For
Sunstein, deliberation refers to the propositions that "laws must be supported by argument and rea-
sons" and that "[p]olitical actors must justify their choices by appealing to the broader public
good."); Cass Sunstein, Deliberative Trouble? Why Group Go to Extremes, 110 YALE L. J. 71
(2000); Frank Michelman, Law's Republic 97 YALE L. J. 1493 (1988); Frank Michelman, The Su-
preme Court 1985 Term: Foreword: Traces of Self-Government 100 HARV. L. REv. 4 (1986). See
also BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 5 (1991) ("Behold, then, a pretty picture:
an America in which a rediscovered Constitution is the subject of an ongoing dialogue amongst
scholars, professionals, and the people at large; an America in which this dialogue between theory
and practice allows the citizenry, and its political representatives, a deepening sense of its historical
identity as it faces the transforming challenges of the future."). Bruce Ackerman has in fact co-
authored a book specifically on deliberative democracy. BRUCE ACKERMAN & JAMES S. FISHKIN,
DELIBERATION DAY (2004).

12. As Patten and Kymlicka note "there is growing recognition that any plausible theory of
deliberative democracy has to grapple with issues of linguistic diversity." Alan Patten & Will Kym-
licka, Introduction: Language Rights and Political Theory: Context, Issues and Approaches, in
LANGUAGE RIGHTS AND POLITICAL THEORY 1, 16 (Will Kymlicka & Alan Patten eds., 2003).

13. JEREMY WALDRON, LAW AND DISAGREEMENT 93 (1999).
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language. One would, therefore, have expected that legal scholars would be sen-
sitive to the language issue when reflecting on norms of deliberative democracy.
Yet it is clear that the issue has attracted minimal attention.14 Even those rare
scholars who have attempted to appropriate deliberative democracy in the ser-
vice of minority rights have not asked themselves how linguistic minorities
could be accommodated under that scheme. For example, Steven Wheately
claims that international law can contribute "to the recognition of minority inter-
ests and preferences through a deliberative understanding of democracy."' 15

Wheatley argues that his concern in the article is "how the deliberative mode ac-
commodates the ethno-cultural minority group"'16 within which he includes lin-
guistic minorities. But nowhere is there an attempt to explain how deliberative
democracy will deal with the issue when the dispute is the choice of the lan-
guage or languages in which the deliberation is to take place. This is an ex-
tremely salient question in many parts of the world. Indeed, language issues are
at the root of a great deal of conflict and division in many of what Donald
Horowitz calls "severely divided societies."' 17

One could imagine explanations for this neglect, at least in relation to
American legal scholars, who are by and large the most prominent advocates of,
and writers on, deliberative democracy. First, there might be an unstated (and in
my view wrong) assumption that American scholars of deliberative democracy
need not worry about language issues because there are no language issues in
the United States. However, the often heated "English Only"'18 debate in the
west and southwest of the country attests to the error of that assumption. 19 The
second explanation for scholarly neglect I shall refer to as "arrogance passing

14. Two recent publications (one on political theory and another on international law) touch
on the issue of deliberative democracy in relation to minorities. See Alan Patten, What Kind of Bilin-
gualism?, in LANGUAGE RIGHTS AND POLITICAL THEORY 296, 310-18 (Will Kymlicka and Alan
Patten eds., 2003); Steven Whetley, Deliberative Democracy and Minorities, 14 EUR. J. INT'L L. 507
(2003). Kymlicka and Patten raise the language issue in the context of deliberative democracy only
in passing. In their introduction to the collection of essays that make up the book just cited they note
that the "shift to a deliberative model of democracy.. .presuppose[s] that people share a common
language." Supra note 12, at 15. Kymlicka and Patten understand that such presupposition or de-
mand can be "as inherently exclusionary and unjust." Id. at 16.

15. Whetley, supra note 14, at 508.
16. Id. at 508.
17. Donald Horowitz, Democracy in Divided Societies, 4 J. DEM. 18, 34 (October 1993); see

also DONALD HOROWITZ, ETHNIC GROUPS IN CONFLICT (1985).

18. See DENNIS BARRON, THE ENGLISH-ONLY QUESTION: AN OFFICIAL LANGUAGE FOR
AMERICANS? (1990); LANGUAGE LOYALTIES: A SOURCE BOOK ON THE OFFICIAL ENGLISH
CONTROVERSY (1992)

19. To be sure, there are many Latino scholars and activists that have written on, or raised, the
language issue in the United States. See, e.g., Kevin Johnson & George A. Martinez, Forging our
Identity: Transformative Resistance in the Areas of Work, Class, and the Law: Discrimination by
Proxy: The Case of Proposition 227 and the Ban on Bilingual Education, 33 U.C. DAVIS L. REV.
1227 (2000); Juan F. Perea, Demography and Distrust: An Essay on American Language, Cultural
Pluralism, and Official English, 77 MINN. L. REV. 269 (1992). Mainstream scholars, including those
who are proponents of deliberative democracy, however, have simply ignored the issue.
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itself off as modesty." American legal scholars, like some of their counterparts
in other fields, especially political theory, may believe, and often announce ex-
plicitly, that the deliberative democracy they develop and defend is meant to ap-
ply only to the polity in which they live.20 This seemingly admirable modesty is
actually another face of arrogance-the lack of desire to learn from other poli-
ties or engage in useful comparative studies. If these scholars were more open to
comparative studies, perhaps they would realize that the United States does in
fact have language problems similar to those in other multicultural societies, and
the way some of those countries have approached the issue may be instructive.

There is some hope. Surprisingly, the Supreme Court of the United States,
traditionally not the most comparativist of our institutions, has (at least some of
the Justices have) been making noises about the value of looking at how tribu-
nals in other countries deal with similar problems.2 1 But in relation to both the
judicial and scholarly departments there is a long way to go before one can say
that there is a comparativist outlook concerning cultural, and specifically lin-
guistic, issues.

2 2

20. The position is most famously articulated by John Rawls in relation to the liberalism he
defended in his book, Political Liberalism. See JOHN RAWLS, POLITICAL LIBERALISM (1993).

21. See, Roper v. Simmons, 125 S. Ct. 1183, 1200 (2005) (Justice Kennedy writing for the
majority striking down capital punishment for people under 18 years of age as being "cruel and un-
usual" under the Eight Amendment referred to "the overwhelming weight of international opinion
against the juvenile death penalty." He observed that the "opinion of the world community, while
not controlling on our outcome, provide(s) respected and significant confirmation for [the Court's]
conclusions." Although dissenting from the Court's opinion, Justice O'Connor endorsed such can-
vassing of foreign and international law when she rejected Justice Scalia's contention "that foreign
and international law have no place in our Eight Amendment jurisprudence.); Lawrence v. Texas,
539 U.S. 558, 572-73 (2003) (The majority opinion, written by Justice Kennedy, invalidated a state
law criminalizing "homosexual sodomy." In the process the majority opinion cited a 1967 Act of the
English Parliament and a 1981 ruling of the European Court of Human Rights that invalidated
criminal prohibition of sodomy. The majority opined that these developments in other parts of the
world indicated that despite the claims of the supporters of the challenged state law criminal prohibi-
tion of homosexual sodomy was not universally accepted within Western civilization.); Atkins v.
Virginia, 536 U.S. 304, 311-12, 317 (2002) (Stevens, J., writing for the majority, held that the Eighth
Amendment's prohibition of "cruel and unusual punishments" forbids the execution of mentally re-
tarded individuals. For the majority, whether the punishment is cruel and unusual partly depends on
the punishment's consistency with "the evolving standards of decency that mark the progress of a
maturing society." In concluding that the execution of the mentally retarded is not consistent with
the standard of decency of a maturing society, the majority referred to the practice in the European
Union and other regions of the world where the practice is overwhelmingly repudiated); Patterson v.
Texas, 536 U.S. 984 (2002) (Stevens, J. dissenting from denial of stay of execution); Grutter v.
Bolinger, 539 U.S. 306, 344 (2003) (Ginsburg, J., concurring) (citing the International Convention
on the Elimination of All Forms of Racial Discrimination and the Convention on the Elimination of
All Forms of Discrimination Against Women to note that while the majority's point that affirmative
action programs must have an end point "accords with the international understanding," the U.S has
not yet arrived at that point). See also Constitutional Relevance of Foreign Court Decisions (C-Span
television broadcast, Jan. 13, 2005) (the colloquy between Justices Antonin Scalia and Stephen
Breyer at the American University Washington College of Law regarding whether American courts
should at times consult foreign precedents and experiences as a means of understanding and inter-
preting American law that seems to be similar to the foreign law that has generated those experi-
ences and precedents).

22. To be sure, recently there has been some interest among constitutional scholars in com-
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This essay attempts to break the silence around these issues by inquiring
into a series of interrelated questions: Is linguistic pluralism compatible with de-
liberative democracy? That is, does the idea of deliberative democracy help us
to resolve the question when that question is how one chooses the means of de-
liberation among many contending languages or how one practices deliberative
democracy in a nation-state that is the home of many linguistic groups? If delib-
erative democracy does not help us resolve one of the most important issues in
political and social life in much of the world, should we take deliberative de-
mocracy seriously as a worthwhile political project? Perhaps John Rawls's ob-
servation about the test of the validity of a theory may be relevant here. Rawls
argues that "a theory that fails for the fundamental case is of no use at all."23

Nothing is more fundamental than the language issue when the question in-
volves deliberative democracy. 24

Part 1I gives a brief account of deliberative democracy. It explores how de-
liberative democracy has emerged as an attractive alternative to what I call "ag-
gregative majoritarianism." Its attraction is due in large part to the fact that de-
liberative democracy promises a better way to resolve disputes in severely
divided societies and superior protection for minorities. But is this model viable
in multilingual societies? Part III surveys the various responses-from avoid-
ance to unilingualism to translation-available to deliberative democrats facing
language-based disputes. In this section I explore and refute the position that
unilingualism is necessary for deliberative democracy, arguing instead that de-
liberative democracy can be compatible with linguistic pluralism. Parts IV and
V discuss the nature and extent of the language disputes which deliberative de-
mocracy must address if it is to be relevant to much of the world. In Part VI, I
use the notion of "multiple public spheres" developed by the noted political phi-
losopher, Nancy Fraser, to show how deliberative democracy could be constitu-

parative studies. See VICKI JACKSON & MARK TUSHNET, COMPARATIVE CONSTITUTIONAL LAW

(1999); NORMAN DORSEN, MICHEL ROSENFELD, ANDR.AS SAJ6 & SUSANNE BAER, COMPARATIVE

CONSTITUTIONAL LAW: CASES AND MATERIALS (2003); Symposium, Comparative Avenues in Con-
stitutional Law, 82 TEX. L. REV. 1653 (2004). Although one of the articles of the symposium spe-
cifically dealt with constitutionalizing democracy in severely divided societies, the language issue
was not part of the conversation. See Samuel Issacharoff, Constitutionalizing Democracy in Frac-
tured Societies, 82 TEX. L. REV. 1861 (2004).

23. John Rawls, Kantian Constructivism in Moral Theory, 77 J. PHIL 515,546 (1980).

24. Interestingly, Rawls himself advances a version of deliberative democracy, though he does
not indicate how that view can work in a multilingual state. JOHN RAWLS, A THEORY OF JUSTICE
315 (rev. ed. 1999) ("In everyday life the exchange of opinion with others checks our partiality and
widens our perspective; we are made to see things from their standpoint and the limits of our vision
are brought home to us.. .The benefits from discussion lie in the fact that even representative legisla-
tors are limited in knowledge and the ability to reason. No one of them knows everything the others
know, or can make all the same inferences that they can draw in concert. Discussion is a way of
combining information and enlarging the range of arguments."). Of course, deliberation also takes
place at the level of the adoption of the just basic structure. For Rawls, a just basic structure is one
which would be agreed to unanimously after deliberation (id. at 138) by individuals who know no
more about themselves or each other than the fact that each would prefer more rather than less of
certain "primary goods." Id. at 62.
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tionalized in linguistically fractured societies. I refer to the constitutional ar-
rangement that I develop and recommend as "linguistic federalism." Finally,
Part VII explores some of the practical challenges and implications of constitu-
tionalizing deliberative democracy in linguistically fractured societies.

II.
DELIBERATIVE DEMOCRACY: A SHORT OUTLINE

Before we inquire into the relationship between deliberative democracy and
linguistic pluralism, it may be useful to set out a brief statement of what delib-
erative democracy entails for our purpose here. According to Patten and Kym-
licka, "There has been an important shift in contemporary democratic theory
from 'vote-centric' to 'talk-centric' theories of democracy." 25 What they refer to
as a "vote-centric" theory of democracy could alternatively be called aggrega-
tive majoritarianism. Aggregative majoritarianism views the central purpose of
democratic politics as providing a procedure (voting in this case) that aggregates
the preferences (or interests) of individuals so as to determine which have
achieved a majority for purposes of formulating a public policy or enacting leg-
islation. Democracy in the aggregative majoritarian sense does not much con-
cern itself with how those preferences are formed, for those preferences and in-
terests are generally assumed to exist independent of, and prior to, the process
itself.

In the last few years the aggregative majoritarian view of democracy has
been challenged on empirical and normative grounds. The empirical critique
challenges the notion that people's preferences are formed independent of and
prior to the process itself. That means democracy should concern itself as much
with the process of interest-formation as with the correct aggregation of inter-
ests. The normative criticism of aggregative majoritarianism centers on two cru-
cial points. First, critics claim that aggregative majoritarianism cannot supply
the necessary democratic legitimacy that would sustain a polity over a long pe-
riod of time.2 6 Because aggregative majoritarianism does not require that (or
provide mechanism through which) citizens justify their interests to their fellow
citizens, these critics argue that the legitimacy of majoritarian decisions may of-
ten be suspect in the eyes of many citizens that happen to be on the losing end.
Indeed, the lack of a process through which claims of citizens could be advanced
and challenged is likely to lead to decisions that may be based on pure self-
interest, prejudice or even ignorance rather than on the basis of fairness and jus-
tice. 27 Thus, under this process of democracy, not only is it the case that losers
are likely to perceive the outcome as illegitimate, but it is also more likely that
the outcome will indeed be unfair and unjust.

25. Patten & Kymlicka, supra note 12, at 13.
26. See id. at 12.
27. See id.
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Second, and closely related to the first normative critique, is the idea that a
process that views and treats citizens as mere vessels of interests and democracy
as a process of aggregating those interests will not be able to build the necessary
interconnectedness and trust among citizens to build a community that will sus-
tain the polity over a long period of time. This critique suggests that democracy
is as much about the building and sustaining of a community as it is about ensur-
ing that appropriate procedure is utilized to gather and weigh the judgments and
preferences of citizens. In other words, democracy has constitutive as well as
instrumental dimensions.

Political theorists have offered deliberative democracy as an alternative to
aggregative majoritarianism. Although context is important in the development
of and elaboration on deliberative democracy, the central principles of delibera-
tive democracy are summed up in the following statement by Joshua Cohen and
Charles Sabel: "At the heart of the deliberative conception of democracy is the
view that collective decision-making is to proceed deliberatively - by citizens
advancing proposals and defending them with considerations that others, who
are themselves free and equal, can acknowledge as reasons." 28 Dialogue, or dis-
course, as Jtrgen Habermas calls it,29 is, therefore, central to the process of de-
liberative democracy. This is viewed as attractive for a number of reasons. First,
as a process that requires a high degree of reflection and exchange among citi-
zens, deliberative democracy is likely to orient politics towards identifying and
elaborating on the common good.30 Second, the requirement that outcomes be
supported through reasoned and morally justifiable arguments ensures that out-
comes of the political process will be (and will be viewed as) legitimate. As
Seyla Benhabib argues, "[L]egitimacy in complex democratic societies must be
thought to result from the free and unconstrained public deliberation of all about
matters of common concern." 3 1 Legitimacy here has both a social and a concep-
tual aspect. Legitimacy could refer to the public acceptance of an institution of
social regulation, or it could refer to a decision that is meant to bind it. This is
legitimacy as a sociological fact. Alternatively, institutions or decisions may be
said to be legitimate to the extent that those decisions or institutions have satis-
fied the formally accepted criteria of appraisal such as procedural fairness. This
is what I refer to as the conceptual dimension of legitimacy.

What constitutes reasoned argument? Jtirgen Habermas has offered one
version of the answer to that question: "that no force except that of the better ar-
gument is exercised; and that, as a result, all motives except that of the coopera-

28. Joshua Cohen & Charles Sabel, Directly-Deliberative Polyarchy, 3 EUR. L.J. 313, 327
(1997). See also Cohen, supra note 4, at 22 ("[O]utcomes are democratically legitimate if and only if
they could be objects of a free and reasoned agreement among equals.").

29. See HABERMAS, supra note 4.
30. See supra note 11.
31. Seyla Benhabib, Toward a Deliberative Model of Democratic Legitimacy, in DEMOCRACY

AND DIFFERENCE: CONTESTING THE BOUNDARIES OF THE POLITICAL 68 (Seyla Benhabib ed., 1996).
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tive search for truth are excluded. '32 One could derive three conditions of "rea-
sonableness" from Habermas' observation. First, discourse cannot be reasoned
unless discoursants accord each other mutual respect and treat one another as
equal dialogue partners. Second, an aspect of this respect is that citizens who de-
liberate "offer reasonable, morally justifiable arguments to each other." 33 Third,
the better or the more reasonable argument is likely to win only if the deliber-
ators are provided with equal material resources. 34

To summarize, deliberative democracy has the following features: It is pro-
cedural in nature. 3 5 The purpose of the process is to ensure that collective deci-
sion-making is conducted in a context in which citizens are required to engage
one another in a free and unconstrained deliberation supplying morally justified
and reasoned arguments for the proposals and interests that they wish to pro-
mote. Decisions made in such a manner are likely to be accepted as legitimate
by the losers to the extent that they feel their views and claims received fair con-
sideration from their fellow citizens, who have treated them as free and equal
dialogue partners. Put simply, such a process may be considered as essential for
the legitimacy of the decisional outcomes and for cultivating greater unity and
solidarity among citizens.

Deliberative democracy as outlined above should be attractive to minori-
ties, especially those in severely divided or fractured societies. A process requir-
ing collective decisions to be made through a deliberative process where citizens
give reasoned and morally justifiable arguments for their claims, choices and
proposals is more likely to give such minorities the opportunity to influence the
majority through the process of participation. What minorities cannot gain
through the ballot box they may be able to achieve through the process of trans-
forming the views and judgments of the majority of their fellow citizens.
"Voice, rather than vote, is the vehicle of empowerment."'36 This is especially so
in fractured societies, whether the fracture is by race, ethnicity, religion, etc. In-
deed Steven Whetley makes the argument that, in relation to international law,

32. JORGEN HABERMAS, LEGITIMATION CRISIS 108 (Thomas McCarthy trans., 1975). For a
more complete statement of Habermas's view see HABERMAS, supra note 4. See also Jirgen Haber-
mas, Discourse Ethics: Note on a Program of Philosophical Justification, in THE COMMUNICATIVE
ETHICS CONTROVERSY 60, 90 (Seyla Benhabib & Fred Dallmayr eds., 1990) ("[O]nly those norms
can claim to be valid that meet (or could meet) with the approval of all concerned in their capacity as
participants in a practical discourse.").

33. Lynn M. Sanders, Against Deliberation, 25 POL. THEORY 347, 348 (1997).
34. "[T]he absence of material deprivation is a precondition for free and unconstrained delib-

eration." JOSHUA COHEN & JOEL ROGERS, ON DEMOCRACY: TOWARD A TRANSFORMATION OF
AMERICAN SOCIETY 157 (1983).

35. Indeed, Habermas specifically refers to deliberative democracy as a "procedural model of
democracy." See HABERMAS, supra note 4, at 288 ("After comparing different substantive models of
democracy, I develop a procedural concept of democratic process.") See also JURGEN HABERMAS,
THE INCLUSION OF THE OTHER: STUDIES IN POLITICAL THEORY (Ciaran Cronin & Pablo DeGreiff
eds., 1998).

36. Simone Chambers, A Critical Theory of Civil Society, in ALTERNATIVE CONCEPTIONS OF
CIVIL SOCIETY 90, 99 (Simone Chambers & Will Kymlicka eds., 2001).
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deliberative democracy will greatly contribute to the recognition of minority in-
terests and preferences. 37 Greater deliberation, which requires greater represen-
tation in the institutions of deliberation, seems to be a good thing for democracy
and an even better process for minorities who have very little chance of winning
the game of aggregative majoritarianism, for they will often be outvoted and
outbid.38 Simple aggregative majoritarianism in severely divided societies, to
quote Donald Horowitz, "is not a solution; it is a problem, because it permits
domination, apparently in perpetuity, ' 39 for such elections "produce ethnic ex-
clusion."40 So, when both the UN Declaration on Minorities and the UN Com-
mission on Human Rights suggest that the issue of minorities will only be re-
solved "within a democratic framework, ' 4 1 they might best be understood as
referring to a more inclusive and deeper form of democracy, such as deliberative
democracy, than simple majoritarianism.

As Patten and Kymlicka observe, when the issue that divides groups in a
nation-state is language, the "shift to a deliberative model of democracy makes
the language issue even more central and also more contested.' '42 Yet, those
who recommend deliberative democracy as a more appropriate process of opin-
ion-formation and decision-making have not even considered this conflict, let
alone provided answers to it. If minority empowerment is to come through a
"talk-centric" process, in which language should that talk take place?

III.
THE DELIBERATIVE DEMOCRATS' RESPONSE TO LINGUISTIC PLURALISM

A. Avoidance as a Response

There are a number of ways in which those committed to deliberative de-
mocracy could respond to the challenges of linguistic multiplicity. First, the de-
liberative democrat might avoid the challenge altogether by simply denying that
language is properly an issue for deliberative democracy. This categorical or

37. Whetley, supra note 14.
38. For the idea that cultural minorities would be outbid and outvoted (in their attempt to

maintain and develop their culture) in the context of political majoritarianism and economic laissez
faireism see WILL KYMLICKA, LIBERALISM, COMMUNITY AND CULTURE 182-205 (1989). See also
Alamin M. Mazrui, Maintaining Linguiodiversity: Africa in the Twenty-first Century, in LANGUAGE
IN THE 21 r CENTURY 99, 102 (Humphrey Tonkin & Timothy Reagan eds., 2003) ("Those who lose
their language seldom do so as a matter of choice: Rather, they often capitulate to 'superior' power,
in its coercive or hegemonic form.").

39. Horowitz, Democracy in Divided Societies, supra note 17 at 29.
40. ld. at 28.
41. See United Nations Declaration on the Rights of Persons Belonging to National, Ethnic,

Religious and Linguistic Minorities, G.A. Res. 135, U.N. GAOR, 47th Sess., U.N. Doc.
AIRES/47/135 (1992); Ways and Means of Overcoming Obstacles to the Establishment of a Democ-
ratic Society and Requirements for the Maintenance of Democracy, E.S.C. Res. 60, U.N. ESCOR,
Comm'n on Human Rights, 51st Sess., at preamble, U.N. Doc. E/CN.4/RES/1995/60 (1995).

42. Patten and Kymlicka, supra note 12, at 15.
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"jurisdictional" approach views the language issue as being prior to and in a dif-
ferent category from the issue of deliberative democracy. According to this
view, only after the language issue is settled would the work of deliberative de-
mocracy begin. This approach is remarkably similar to the aggregative majori-
tarianist view that individual preferences are of no concern to democracy, be-
cause they are prior to or independent from it.

Another manner of avoidance, advocated by Bruce Ackerman promotes
"the path of conversational restraint."'4 3 According to Ackerman, when we dis-
agree "about one or another dimension of the moral truth" we should simply
take those ideals "off the conversational agenda."4 4 The value of this bracketing,
or conversational restraint, is apparently to ensure that we use dialogue "for
pragmatically productive purposes: to identify normative premises all political
participants find reasonable (or, at least, not unreasonable). '45 But this avoid-
ance by bracketing seems rather unhelpful in the context of disputes over lan-
guage. As I shall show later, the language issue can never be bracketed, at least
not for long. The dispute or disagreement has to be resolved one way or another;
either a language is chosen or imposed by a dominant group, or, the disagree-
ment leads to a conflict or the breaking up of the territorial unit.

It may be argued that the sorts of issues that Ackerman recommends brack-
eting are ethical and moral questions, not issues such as what language we
should use to start the conversation. After all, we have to engage in conversation
to even know what moral and ethical issues divide us. But if that is the position,
then the bracketers owe us an explanation as to what it is that they will do when
a disagreement over language as intense (and often even more intense) as any
moral or ethical issue, such as whether abortion is murder, arises. In any case,
the language issue raises significant moral or ethical questions, such as whether
the death of a language is the death of the culture of the group speaking that lan-
guage, whether treating an individual or a group with equal concern and re-
spect 46 entails respecting their language and protecting it from linguistic death,
and the like, and whether there are morally permissible ways for a linguistic
group to engage in what can be referred to as "linguistic self-defense. ' 4 7

43. Bruce Ackerman, Why Dialogue?, 86 J. PHIL 5, 16 (1989).
44. Id. at 16.
45. Id. at 17. But cf AMY GUTMAN & DENNIS THOMPSON, DEMOCRACY AND DISAGREEMENT

(1996).
46. I borrow the phrase "equal concern and respect" from Ronald Dworkin. See RONALD

DWORKIN, TAKING RIGHTS SERIOUSLY 180 (1977) ("We might say that individuals have a right to
equal concern and respect in the design and administration of the political institutions that govem
them.") "Government must not only treat people with concern and respect, but with equal concern
and respect." Id. at 272-73.

47. The notion of linguistic self-defense was developed by George Fletcher. Fletcher devel-
oped the idea of linguistic self-defense as a way to justify regulatory schemes such as "English
Only" that are meant to protect the language of the majority from threats coming from organized
minorities. See George Fletcher, The Case for Linguistic Self-Defense, in THE MORALITY OF
NATIONALISM 324, 333-35 (Robert McKim & Jeff McMahan eds., 1997).
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Avoidance as a response in both its jurisdictional and bracketing sense
makes deliberative democracy less than useful as a process of resolving dis-
agreements in much of the world where language disputes are the most common
and the most salient. From the Baltics to the Balkans, from South Asia to South-
ern Africa, from North America to the Near East, the issue of how to constitu-
tionalize democracy in linguistically fractured societies is the most urgent and
most difficult issue.48 When we bracket (or use jurisdictional exit to avoid) one
of the most important issues for much of the world, we render deliberative de-
mocracy useless.

B. Unilingualism as a Prerequisite for Deliberative Democracy

1. The Functionalist Argument

While those deliberative democrats who practice avoidance may want to
bracket the issue of multilingualism or push it as being beyond the proper juris-
diction of deliberative democracy, others may assert that deliberative democracy
in fact requires a common language as a functional prerequisite for implementa-
tion of the theory. At a minimum, the argument goes, deliberative democracy
requires that people are able to engage one another linguistically, 49 thus one
who accepts deliberative democracy must reject multilingualism. But this posi-
tion begs two interrelated questions: First, assuming that unilingualism is a pre-
requisite for deliberative democracy, how does one get to choose the language
of deliberation among many possible candidates? Second, does deliberative de-
mocracy suggest ways of dealing with the many unchosen languages and lin-
guistic nationalisms in the particular polity?50 At closer look, it seems that the
unilingual response is similar to the avoidance response. It succeeds only by
avoiding major questions that are entailed by the idea of choosing one language
as the only means of deliberation. Nevertheless, deliberative democrats who
may view unilingualism as essential to the deliberative process have powerful

48. Some multiethnic societies that have been traumatized by ethnic violence have tried their
own form of avoidance. Rwanda, which was the scene of the most chilling genocide since WW II, is
apparently attempting to deal with the consequences of that terrible event by denying that ethnicities
in fact exist in Rwanda. The Rwandan government has "wiped out the distinctions [between Huts
and Tutsis] by decree." One individual was quoted as saying that "There is no ethnicity here. We are
all Rwandan... Ethnicity is bad. I want it to go away." See Marc Lacey, A Decade After Massacres,
Rwanda Outlaws Ethnicity, N.Y. TIMES, April 9, 2004, at A3. The idea that ethnicity could be out-
lawed by decree or even ignored as serving legitimate political functions is hard to take seriously.
Ethnicity could be suppressed, but it can neither be decreed out nor successfully ignored. As Donald
Horowitz has observed, the idea that "ethnicity performs no legitimate political functions" and that
ethnic affiliations "can simply be written out of the political process.. .is unwise." Horowitz, Democ-
racy in Divided Societies, supra note 17, at 32.

49. For a detailed argument of this position see infra text accompanying notes 71-76.
50. For a description of linguistic nationalism see Mazrui, supra note 38, at 105.
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allies such as J.S. Mill and Brian Barry, 5 1 who have advanced the view that de-
mocracy will be hard to sustain in any form in a nation-state unless a common
language is spoken in the polity.

Collective deliberation assumes at a minimum that participants have access
to the thought-processes and concerns of fellow participants of the enterprise.
Thus, "Linguistic diversity can be a serious barrier to the full flourishing" of de-
liberative democracy, for "[i]f citizens cannot understand one another, or if they
seek to communicate only with co-linguists, then democratic politics will inevi-
tably be compromised. '52 Dieter Grimm makes a similar functionalist argument
in relation to the European Union. He contends that there cannot be a European
community of participation or deliberation. According to Grimm, this is because
European deliberative democracy assumes a European public sphere which in
turn assumes a European people, and there cannot be a European people without
a common European language. 53 Under this view, language constitutes the very
same public that makes deliberative democracy possible. Grimm's functionalist
argument, however, is accompanied by a neutralist view of language. Under this
view, the language of deliberation does not have any impact on the substance of
the deliberation. Language is viewed as a neutral transmitter of thoughts and
ideas.

I take issue with the idea that language is a neutral transmitter of content
and that the substance and process of deliberation is not greatly affected by what
language is employed in the deliberative process. Language is "cultural soft-
ware," to borrow a phrase from J.M. Balkin5 4 in another context. It is a medium
of communication, but what it expresses can never be totally separable from
how it expresses it.55 Just as software, the technological "language," puts some

51. See discussion infra text accompanying notes 71-76.
52. Alan Patten, Political Theory, supra note 8, at 701. See also Mark S. Nadel, Customized

News Services and Extremist Enclaves in Repubic.com, 54 STAN. L. REV. 831, 836-37 (2002) (book
review) ("Two types of common experiences are particularly important for enabling individuals to
be part of a community: a common language to communicate and awareness of important names,
places, events, etc., and significant details and stories associated with them. Having a common lan-
guage is probably the most important element for fostering community.").

53. Dieter Grimm, Does Europe Need a Constitution?, I EUR. L. J. 282, 295 (1995).
54. J.M. BALKIN, CULTURAL SOFTWARE: A THEORY OF IDEOLOGY, at ix (1998). ("To be a

person is to be constituted by a particular kind of cultural information that exists at a particular point
in time... I call this cultural information cultural software.").

55. The Canadian Supreme Court made the point in Ford v. Quebec (Attorney General) [1988]
2 S.C.R. 712, 716 (Can.) ("Language is so intimately related to the form and content of expression
that there cannot be true freedom of expression by means of language if one is prohibited from using
the language of one's choice. Language is not merely a means or medium of expression; it colours
the content and meaning of expression.") The great novelist Jorge Luis Borges was once asked
whether or not he was influenced by the Spanish language. He responded this way:

I am inseparable from the Spanish language. My dreams, my aspirations as a writer
are formed in Spanish. It is no exaggeration to say that the man I am would not 'be'
who he is without Spanish. The writer I have become is unthinkable without the shape
it has been given by the great traditions of Latin culture.

Interview by Sonia Moria with Jorge Luis Borges, Buenos Aires, Argentina (May 1985), quoted in

[Vol. 25:2
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constraints on what message will be disseminated and how it will be dissemi-
nated,56 human language also puts constraints on what we are able to think
about, what we are able to imagine, and how we will communicate it.57 There-
fore, it seems misguided to argue that the deliberative process and the substance
of deliberation are not seriously affected by the use of one language over an-
other for deliberation. Likewise, I am not persuaded by the argument that groups
whose languages are not used in the deliberative process are not losing much.58

There is another issue related to the neutrality of language argument that
we should consider, if only to dispose of it quickly-the notion of state neutral-
ity. The argument runs this way: the best response to linguistic pluralism is for
the state to treat the multiplicity of languages the way it treats or should treat re-
ligious pluralism, the state ought not establish an official culture. While lan-
guage neutralism attempts to reassure "minority" language-speakers that the use
of a national or official language would not materially affect their interests, ei-
ther in relation to the process or the substance of deliberation, state neutralism
makes the claim that in choosing one language as the means of deliberation the
state is not endorsing a particular cultural group over others within the polity.
The state is just as neutral towards cultures as it is towards religions. This view
has been greatly encouraged by international and regional human rights docu-
ments that consider the right to one's language as being essentially the same as
one's right to profess and practice one's religion. The state is simply prohibited
from discriminating on the basis of language-use as it is on the basis of relig-
ion.59 If the state exercises what I have elsewhere called "negative toleration' 60

towards linguistic groups that it is meant to exercise towards religious groups,
then the state would have acted neutrally among linguistic groups.

Cornell & Bratton, supra note 10, at 676.
56. See LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE (1999).
57. Avishai Margalit and Joseph Raz make a similar argument, but in their case about culture

generally rather than about language specifically. They argue that "[flamiliarity with a culture de-
termines the boundaries of the imaginable." Avishai Margalit & Joseph Raz, National Self-
Determination, 87 J. PHIL. 439, 449 (1990).

58. The neutrality of language argument that I sketched in this paragraph is different from an-
other notion of language neutrality that one encounters in the literature and one that I shall not pur-
sue here. Former colonies of European powers, mainly in Africa and Asia, ended up adopting the
language of the former colonial powers as the official language (or as an official language) when
they gained their independence or shortly thereafter. This is not because more people spoke the co-
lonial language than one of the indigenous languages, hence facilitating the deliberative or commu-
nicative process. Rather, this was because the adoption of the colonial language was viewed as "neu-
tral" among the contending linguistic groups thus reducing the possibility of language-based
conflicts that would arise from symbolic injury that those whose languages lost out in the struggle
for official recognition are likely to feel. Neutrality here is not to content, but to status. See
HOROWITZ, ETHNIC GROUPS IN CONFLICT, supra note 17, at 219-24.

59. See G.A. Res. 2200, 21 U.N. GAOR, 21st Sess., Supp. No. 16, at 52, U.N. Doe. A/6316
(1966),, at art. 2(1); African Charter on Human and Peoples' Rights, June 27, 1981, art. 2, 1520
U.N.T.S. 1-26363; American Convention on Human Rights, Nov. 22, 1969, art. 1(1), 1144 U.N.T.S.
17955.

60. See Addis, On Human Diversity and the Limits of Toleration, in ETHNICITY AND GROUP
RIGHTS 112, 119 (Ian Shapiro & Will Kymlicka eds., 1997).
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As others have argued, this claim is rather unconvincing.6 1 The choice of
one language among many can't but be at least a partial (albeit indirect) en-
dorsement of the culture of the group that speaks the chosen language over other
linguistic groups. To the extent that groups define who they are, at least partly,

through their language, 6 2 the choice of another language over theirs cannot but

be seen as a symbolic denigration of them and their culture.6 3

Some may think that they have not endorsed a particular culture or group

because they do not provide official status, either constitutionally or statutorily,

to the chosen language of deliberation. There is no official or formal endorse-

ment of the language, even though the language has clearly become the official

medium of the polity. The United States, for example, does not provide either

constitutionally or statutorily that English is the official language of the Repub-

lic, 6 4 unlike most countries whose constitutions declare one language as the of-

ficial language. 6 5 But it seems to me not to make much practical difference that

61. See WILL KYMLICKA, STATES, NATIONS AND CULTURES 27 (1997); WILL KYMLICKA,

FINDING OUR WAY: RETHINKING ETHNOCULTURAL RELATIONS IN CANADA 26-29 (1998); Veit
Bader, Religious Pluralism: Secularism or Priority for Democracy? 27 POL. THEORY 597, 600
(1999); Brian Walker, Modernity and Cultural Vulnerability: Should Ethnicity be Privileged? in
THEORIZING NATIONALISM 141, 154 (Ronal Beiner ed., 1999); Patten, Political Theory and Lan-
guage Policy, supra note 8, at 696; Patten, Liberal Neutrality and Language Policy, supra note 8, at
364-73; Fernand de Varennes, Language and Freedom of Expression in International Law, 16 HUM.
RTS. Q. 163 (1994); and BRIAN BARRY, CULTURE & EQUALITY: AN EGALITARINA CRITIQUE OF
MULTICULTURALISM 107 (2001). My view of the issue has been set out in an earlier article. See Ad-
dis, supra note 10, at 748-50.

62. "For many people, particularly for those in linguistic minorities, language is a central and
defining feature of identity." Patten, Political Theory and Language Policy, supra note 8, at 697 (ci-
tations omitted). For the most sustained current argument of the centrality of language in the life and
culture of communities see KYMLICKA, LIBERALISM, COMMUNITY AND CULTURE supra note 38. But
the centrality of language in constituting distinct peoples and cultures was understood quite well by
some of the greatest writers of the eighteenth century. See, e.g., Johann Gottfried Herder, Essay On
the Origin of Language, in ON THE ORIGIN OF LANGUAGE 87 (John H. Moran & Alexander Gode
trans., Frederick Ungar Publ'g Co. 1966) (1772); Jean-Jacque Rousseau, Essay On the Origin of
Languages, in ON THE ORIGIN OF LANGUAGE 5 (John H. Moran & Alexander Gode trans., Frederick
Ungar Publ'g Co. 1966) (1772). The work is cited in George P. Fletcher, The Storrs Lectures: Liber-
als and Romantics at War: The Problem of Collective Guilt, Ill YALE L. J. 1499, 1510 (2002).

63. Referring to the intense conflict over bilingualism in California between Latinos and "An-
glos", Kevin Johnson and George Martinez observe that "Anglos and Latina/os see language as a
fight for status in U.S. society." Johnson & Martinez supra note 19, at 1249. See also Rachel F.
Moran, Bilingual Education as a Status Conflict, 75 CAL. L. REv. 321, 341-45 (1987); HOROWITZ,
ETHNIC GROUPS IN CONFLICT, supra note 17, at 219-24.

64. The High Commissioner on National Minorities of the Organization for Security and Co-
operation in Europe reports that of "the 51 [member] states returning the questionnaire, three (Hun-
gary, Sweden, and [the] United States of America) responded that they had no official or state lan-
guage..." High Comrnn'r on Nat'l Minorities, Report on the Linguistic Rights of Persons Belonging
to National Minorities, O.S.C.E. report, at IV(2), Mar. 1, 1999.

65. See KUSHTETUTA [Constitution] art. 14(1) (Alb.) ("The official language in the Republic
of Albania is Albanian). The Algerian Constitution provides that "the national and official language
is Arabic." LA CONSTITUTION DU 28 NOVEMBRE 1996 art. 3 (Alger.); Bangladesh's Constitution
provides that "the State language of the Republic is Bangla." BANGLA. CONST. art. 3; The Constitu-
tion of Brazil provides that "Portuguese is the official language of the Federal Republic of Brazil."
CONSTITUIQAO DA REPUBLICA FEDERATIVA DO BRASIL art. 13 (Braz.); Both Egypt's and Yemen's
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the language has assumed "official" status through the support of other institu-
tional means rather than through a piece of legislation or constitutionally. In
each case, the state is monolingual. In any case, in relation to the United States,
it is the assumption that English has the de facto official status that has inspired
movements such as "English Only" and "Official English" to campaign for turn-
ing the defacto status into a dejure one.66 Indeed, as I noted earlier, many states
in the United States have constitutional or statutory provisions declaring English
to be the official language of the state.6 7

2. The Trust Argument

Common language also performs an arguably important symbolic role in
deliberative democracy. For a deliberative process to function properly and ef-
fectively there has to be trust among citizens. The notion of trust here refers to
the confidence that citizens or groups of citizens have that other citizens or
groups of citizens will treat them reasonably well, that they "will not waylay or
cheat" them, that they will be forthcoming in exchanges with them, and that they
will consider them as partners in a common enterprise of building a commu-
nity. 6 8 A society where there is little trust, or little "social capital" among citi-

zens, to borrow a phrase from James Coleman, is one that is in some trouble. 69

Constitutions declare that Islam is the religion of the state and Arabic its official language. EGY.
CONST. art. 2, YEM. CONST. art. 2. As I mentioned earlier, France has constitutionalized French as
"the language of the Republic." LA CONSTITUTION DE 1948 art. 2 (Fr). The Indonesian Constitution
provides that "the official language shall be the Indonesian language." INDO. CONST. art. 36; Poland
provides in its constitution for the official status of Polish in the Republic. KONSTYTUCJA
RZECZYPOSPOLITEJ POLSKIEJ art. 27 (Pol.); and the Russian Federation's Constitution declares: "The
state language of the Russian Federation throughout its territory shall be the Russian language."
Russ. CONST. art. 68(1). In a gesture towards identity politics, Ireland's Constitution recognizes
Irish as "the first official language" even though only "33.6 percent of the population of Ireland pro-
fesses fluency in the Irish languages." Case 379/87, Groener v. Minister for Education and City of
Dublin Vocational Education Committee, E.C.R. 3967 (1990).
As noted earlier, perhaps not surprisingly, many former colonies of France and United Kingdom
have apparently chosen the language of the colonial power, rather than one of the local languages, as
the official language of the state. Congo, Djibouti, Guinea, Ivory Coast, Mali, Niger, Senegal, Togo,
have adopted French as the official language of the state. Zambia has made English its sole official
language and a few other former British colonies such as Kenya and Nigeria have adopted English as
one of the official languages of the state.

66. For a description of English Only or Official English movements, see Addis, Cultural In-
tegrity, supra note 10, at 732 n.36.

67. See infra note. 110.

68. Philip Pettit, The Cunning of Trust, 24 PHIL. & PUB. AFF. 202, 204 (1995).
69. JAMES COLEMAN, FOUNDATIONS OF SOCIAL THEORY 300-21 (1990). See also James S.

Coleman, Social Capital in the Creation of Human Capital, 94 AM. J. SOC. S95, S100-SI01 (1988)
("Social capital.. comes about through changes in relations among persons that facilitate action..
[S]ocial capital.. exists in the relations among persons. [A] group within which there is extensive
trustworthiness and extensive trust is able to accomplish much more than a comparable group with-
out that trustworthiness and trust.") (emphasis in original). For an interesting conceptual history of
the notion of "social capital," see James Farr, Social Capital: A Conceptual History, 32 POL.
THEORY 6 (2004).
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Philip Pettit is right in describing trust as "a precious if fragile commodity in so-
cial and political life [that] [i]nstitutional policy makers and designers ignore...
at their peril." 70

Trust in this sense is an important ingredient in the effectiveness of a delib-
erative process. If there is no trust there is unlikely to be good faith engagement
among citizens about a whole host of issues over which there is a need to delib-
erate. Brian Barry has pressed this argument. "As far as linguistic homogeneity
is concerned," he argues, "we can again emphasize the relation between com-
munication and trust, and press the view that, for democratic politics to work,
the citizens must be able to communicate with one another, and must have ac-
cess to the same forums of political debate." 71 The trust argument was made
even more forcefully long ago by John Stuart Mill. Mill thought that "[f]ree in-
stitutions [were] next to impossible in a country made up of different nationali-
ties," especially if the different nationalities spoke different languages. 72 If there
is no "fellow-feeling" among a people, "especially if they read and speak differ-
ent languages, the united public opinion, necessary to the working of representa-
tive government, cannot exist." 73 For Mill, as for Barry, speaking the same lan-
guage is to be regarded as likely to engender the trust that would be needed for
deliberative democracy to work in a particular territorial unit.74

Actually, both Mill and Barry make an even stronger argument by suggest-
ing that democracy itself may not be possible without unilingualism or monolin-
gualism. 75 They are not alone. B. Bar~re, an advocate of monolingualism in

70. Pettit, supra note 68, at 225.
71. Brian Barry, Self-Government Revisited, in THEORIZING NATIONALISM 247, 265 (Ronald

Beiner ed., 1999). Trust has also been described as "the cement of our society." F.H. Buckley, Lib-
eral Nationalism, 48 UCLA L. REV. 221, 242 (2000).

72. JOHN STUART MILL, CONSIDERATIONS ON REPRESENTATIVE GOVERNMENT 309 (Gateway
ed., Henry Regnery Co. 1962) (1861).

73. Id. at 309.
74. Those that offer the trust argument would more than likely concede that speaking the same

language is not a sufficient ground for cultivating the necessary trust within a community. One could
cite numerous examples where groups that speak the same language do not particularly display a
great deal of trust towards one another for various reasons, from religious differences to racial and
class divisions. The relationship between blacks and whites in the United States is a good example.
Although the two groups speak the same language, at least some version of it, trust is not found in
abundance in the relationship between the two groups. See Addis, On Human Diversity, supra note
60, at 116-7. To some extent, one could say the same thing about gender gaps or differences. There-
fore, the trust argument must be reformulated to mean that speaking the same language is a neces-
sary, though not sufficient, condition for the effective functioning of deliberative democracy.
"[Elven two people who have grown up in the same home may find that gender and family dynamics
may frustrate effective conversation." Nadel, supra note 52, at 837 n.22. (citing DEBORAH TANNEN,
I ONLY SAY THIS BECAUSE I LOVE You: HOW THE WAY WE TALK CAN MAKE OR BREAK FAMILY
RELATIONSHIPS THROUGHOUT OUR LIVES (2001); DEBORAH TANNEN, YOU JUST DON'T
UNDERSTAND: WOMEN AND MEN tN CONVERSATION (1990)).

75. In addition to the works cited above, see also BRIAN BARRY, CULTURE & EQUALITY: AN
EGALITARIAN CRITIQUE OF MULTICULTURALISM 227 (2001). Barry refers to Belgium as a "micro-
cosm of the European Union, which is commonly accused of suffering from a 'democratic deficit.'
The charge is certainly sustainable if the model of democratic polity is taken to be one in which there
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eighteenth century France when the Jacobins sought to make Parisian French the
national language, expressed what he saw to be the importance of monolingual-
ism for the survival and prosperity of democracy this way:

The monarchy had its reasons for being like the Tower of Babel, but in a democ-
racy, leaving citizens ignorant of the national language and incapable of checking
those in power is treason to the father land (la patrie); it is to misunderstand the
promise of the printing press, each printer being an elementary teacher of lan-
guage and law... In a free people, language must be one and the same for all. 76

For my purpose here, however, I need not worry about the stronger
(broader) version of the argument as represented by Mill, Barry and Bar~re. Of
course, if the stronger version of the argument is correct then by definition the
narrower version must be true as well. There cannot be deliberative democracy
if there isn't democracy at all. But as I noted earlier, my purpose here is to in-
quire into the relationship between deliberative democracy and multilingualism,
a narrower question, than the larger issue of whether democracy itself, in what-
ever way it is conceived, is in fact possible in polities that are defined by official
multilingualism.

C. Deliberative Democracy and Linguistic Pluralism: Is Translation the
Answer?

A third response to linguistic pluralism, distinct from avoidance or unilin-
gualism, would suggest that deliberative democracy and multilingualism can ac-
commodate one another through an extensive process of translation. Printed
matters could be distributed in the various languages of the polity and formal
deliberations could be simultaneously translated. If this were possible, delibera-
tive democracy would clearly be consistent with linguistic pluralism, at least in
relation to formal representational institutions. Supporters of this position may
point to national 77 and international 78 examples to suggest that translation may
be used to cultivate linguistic pluralism and deliberative democracy simultane-

is a single comprehensive realm of discourse giving rise to a unified 'public opinion."' See id. Will
Kymlicka makes a similar argument to those made by Barry and Mill. See Will Kymlicka, Territo-
rial Boundaries: A Liberal Egalitarian Perspective, in BOUNDARIES AND JUSTICE: DIVERSE
ETHICAL PERSPECTIVES 249, 268-70 (David Miller & Sohail H. Hashmi eds., 2001). So does Phil-
ippe Van Parijs. Taking his cue from Mill, Van Parijs argues that there can't be "viable democracy
without linguistically unified demos." Philippe Van Parijs, Must Europe be Belgian? On Democratic
Citizenship in Multilingual Polities, in THE DEMANDS OF CITIZENSHIP, 236 (Catriona McKinnon &
Iain Hampsher eds., 2000).

76. The quote is from B. Bar~re. See R. ANTHONY LODGE, FRENCH: FROM DIALECT TO
STANDARD 210-214 (1993) (cited in Mitchell Cohen, Embattled Minorities: An Introduction,
DISSENT, Summer 1996, at 7).

77. Canada is a good example, at least in relation to English and French, the two official lan-
guages.

78. As I shall indicate later, the United Nations and the European Union have extensive trans-
lation programs, making all documents and formal utterances available through one of the desig-
nated official languages. In the case of the European Union, this means that official communication
is conducted in all of the languages of the member states.
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ously. Unfortunately, translation is not an option for most of the world. Delib-
erative democrats, who depend on extensive translation systems for implementa-
tion, write the theory out of usefulness for much of the world. This is so for
three significant reasons. First, in much of the world, especially in Africa (and to
some extent Asia), a nation-state has not two or three, but dozens of languages
(language groups). Ethiopia, for example, has numerous languages, estimated to
be between seventy and eighty.79 Under those circumstances, it would be utterly
implausible to think of making deliberation available in all of the languages that
exist in the nation-state. Most of the countries in the developing world will be
economically unable to provide translation in two or three languages, let alone
in dozens of languages. Indeed, the cost of translation might in fact be prohibi-
tive even for developed countries if the number of languages exceeds three or
four. Second, even if the number of languages in a country is initially manage-
able from the point of resources, in the long run any perceived inefficiencies in
the system of translation may result in a deficit in the legitimacy of the delibera-
tive process itself. 80 Third, even if the translation system is successful, it will be
successful only in relation to the elites who work in or are part of the govern-
mental process. Translation will preserve deliberation as an elite-dominated
process, to the extent that only deliberations in formal institutions are trans-
lated.

8 1

The European Union may serve as an apt framework for thinking about po-
tential problems with translation. The Union is constituted by states which, for
the most part, are not ready to abandon their national languages. 82 The fact that

79. See Adeno Addis, Individualism, Communitarianism, and the Rights of Ethnic Minorities,
67 NOTRE DAME L. REV. 615, 667 (1992); Thomas Bloor & Wondwosen Tamrat, Issues in Ethio-
pian Language Policy and Education 17 J. OF MULTILINGUAL AND MULTICULTURAL DEVELOPMENT
321, 322-3 (1996).

80. Legitimacy could have two dimensions: normative and empirical. A process could be ille-
gitimate because it does not adhere to certain principles or norms (moral or otherwise) that such a
process is supposed to possess. But a process' legitimacy could also be a matter of social acceptance,
attitudes and perceptions of the people whose lives it is meant to regulate. Often, the perception and
attitudes of those individuals are as important for the legitimacy of the process as are the formal at-
tributes that are supposed to define the process Frank Michelman draws a similar distinction. See
Frank Michelman, Human Rights and the Limits of Constitutional Theory, 13 RATIO JURIS 63, 64-5
(2000). When I talk about legitimacy here I mean to refer to the empirical aspect, to the perceptions
and attitudes of people towards deliberative democracy because of the belief (and perhaps reality)
that it is simply inefficient.

81. It may be that in the long-run technologies, such as translation software, will advance far
enough to enable translations into many languages in a reasonably inexpensive way and to make
deliberation available outside elite-dominated institutions. But we are not there yet and the "long-
run" may indeed be very long. Jacques Maurais may well be right when he observed: "It is hardly
realistic to believe that technology will help solve the linguistic problems of the world, either in the
short or medium term, or even in the long term." Jacques Maurais, Towards a New Global Linguistic
Order?, in LANGUAGES IN A GLOBALISING WORLD 13, 31 (Jacques Maurais & Michael A. Morris
eds., 2003). (citations omitted). Maurais further observes: "Our personal computers will not be re-
placed by R2D2 (Star Wars droid) clones tomorrow. Automatic translation still continues to confront
numerous difficulties, the least of which is not semantics." Id. at 31.

82. When France came up with an initiative in 1995 "to reduce the number of working lan-
guages in the [EU] institutions [it] provoked an angry rejection, particularly from Greece." See Sue
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there are many official languages and that documents have to be reproduced in
those languages and that interpretive mechanisms have to be provided for the
speakers of the various languages have often affected the efficiency of the proc-
ess, at least it is perceived to have had that effect. 83 As I mentioned above, the
legitimacy of deliberative democracy gets tied to the perceived inefficiency re-
sulting from the use of multiple languages in the deliberative process. The inef-
ficiency (and legitimacy) argument is even more powerful in relation to less de-
veloped countries that can ill-afford to provide the necessary resources for such
translation and inter-group discourse. But it is in these very countries where the
language issue is raised more frequently and more intensely. If the European
Union poses some challenge to deliberative democracy, the multilingual socie-
ties of Africa and Asia seem to deal a crippling blow to it.

One way of responding to the efficiency and legitimacy arguments is to say
that democracy itself is often inefficient and that it is perceived to be as such by
citizens, but the deliberative democrat would clearly not advocate dispensing
with democracy on account of its perceived or actual inefficiency. Indeed, delib-
erative democracy, one may assume, would require significantly more resources
than aggregative majoritarianism (or interest group politics), because it requires
citizens to engage fellow citizens and to offer reasoned arguments to develop the
public good. Another response to the concern that a legitimacy deficit will flow
from attempts to engage in deliberation through many languages is to suggest
that there would perhaps be just as great, if not greater, of a legitimacy deficit in
a state of unilingualism. Linguistic minorities who feel that an important aspect
of their identity is excluded from the process are likely to view the system with
great suspicion and may even advocate radical measures to challenge it, includ-
ing perhaps even separation. Under this account, the inefficiencies that flow
from deliberation in multiple languages are far more tolerable than the alterna-
tive, the likelihood of balkanization.

While there may be proponents and critics of deliberative democracy who
take refuge in the fact that political divorce (political exit) may, at least as a
theoretical matter, be available to those who do not seek to live in a monolingual
state,84 this does not seem to be a reasonable or desirable alternative to me for
several reasons. First, many linguistic minorities do not wish to leave the territo-
rial unit (the state) but simply seek to take part in the affairs of the state through
a process that values them, including that which is central to their culture, their

Wright, Language and Power: Background to the Debate on Linguistic Rights, 3 INT'L J.
MULTICULTURAL SOC'Ys, No. 1, 8 (2001), available at
http://unesdoc.unesco.org/images/0013/001387/138775e.pdf (citing La Grace S'accroche au Statut
de sa Langue au Sein de l'Union Europhenne, LIBERATION, Jan. 4, 1995).

83. See Peter A. Kraus, Political Unity and Linguistic Diversity, 41 EUR. J. SOC. 138, 152
(2000).

84. After having drawn the map of the country into what are essentially linguistic (ethnic) ad-
ministrative units, the new Ethiopian Constitution provides for the possibility of exit of any one of
those units from the federation. ETHiop. CONST. art. 39 (1) ("Every nation, nationality or people in
Ethiopia shall have the unrestricted right to self determination up to secession.").
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language. But under the political divorce option, linguistic minorities are re-
quired "to make choices of penalties" between being denied their right to con-
tinue to be a part of the political union, on the one hand, and not to be full par-
ticipants in that union, on the other hand. 85 Second, even if a linguistic group
desired to separate and constitute a new political unit it would not be a very de-
sirable path to follow. Given the fact that most states are constituted by more
than one linguistic group and in some cases by hundreds of linguistic groups, the
idea of political divorce as a solution to multilingualism is a recipe for chaos. 86

Third, given the trend in globalization where many states are coming together to
form larger and larger political unions, such as the European Union, the issues
that are raised within multilingual states are going to be raised more frequently
in the context of emerging supra-states as well. There is no escaping the issues
that are raised by multilingualism. Deliberative democrats (and their opponents)
will have to give a more plausible account of how they would deal with multi-
lingualism if they wish to remain relevant in the age of globalization. 87

D. Deliberative Democracy in Multiple Public Spheres

This article offers an alternative to avoidance, unilingualism, and transla-
tion, by arguing that there are in fact ways deliberative democracy can be consti-
tutionalized in a multilingual society. Using the notion of "multiple public
spheres" developed by noted political theorist, Nancy Fraser, 88 I develop con-
ceptual as well as institutional structures to argue that there is in fact a way in

85. For a similar description of the consequences of theories that would subject women to op-
pressive cultural norms on the ground that exit is available see Ayelet Shachar, On Citizenship and
Multicultural Vulnerability, 28 POL. THEORY 64, 86 n.48 (2000). See also Susan Moller Okin, 'Mis-
tresses of Their Own Destiny': Group Rights, Gender, and Realistic Rights of Exit, 112 ETHICS 205,
216-30 (2002).

86. According to one account there are 6,500 linguistic groups in the world. DANIEL NETTLE,
LINGUISTIC DIVERSITY 1 (1999) ("Humankind today speaks about 6,500 different, mutually unintel-
ligible languages.") Thinking about establishing a state to deal with the question of multilingualism
would be chaotic in this context. The idea of establishing a state for every linguistic group will be to
go down the road to chaos. There is something else that needs to be said here. Even if secession is
the most desirable outcome from the point of view of the linguistic minority that seeks it, and even if
the circumstances suggest that such separation will not trigger the dismemberment of the territorial
state, often the decision will be resisted by the larger unit, for secession not only determines the fate
of the separating group, but the future of the larger unit as well. An outlet to the seas may be lost
with the loss of the self-determining group, or the region that is to constitute the new state may be
rich in natural resources, and the like. For the proposition that encouraging "some groups to deter-
mine their own future may also mean allowing them to determine the future of others," see
HOROWITZ, ETHNIC GROUPS IN CONFLICT, supra note 17, at 591.

87. To be sure, some opponents of regional integration efforts offer as one reason for skepti-
cism what they perceive to be the difficulty of ensuring deliberative democracy in circumstances
where populations are large and diverse. See Grimm, supra note 53. But it seems to me that the for-
mation of larger units is an unavoidable process. In any case, many of the nation-states have the
same two problems that are said to make regional integration unsuitable for deliberative democracy:
size and multiple languages.

88. NANCY FRASEER, JUSTICE INTERRUPTUS: CRITICAL REFLECTIONS ON THE
'POSTSOCIALIST' CONDITION 80-85 (1997).
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which deliberative democracy and multilingualism could be reconciled. The
price of embracing deliberative democracy ought not be the denial of an impor-
tant part of what or who one is. Indeed, a process that requires a cultural group
to abandon one of the defining features of its identity is unlikely to get many ad-
herents from members of that group. Nor will it ensure peace and stability, for it
will not have been (or been viewed as) just. I discuss this alternative approach in
some depth in Part VI of this paper. First, however, I will briefly set out the
causes and nature of the language disputes which deliberative democracy must
address if it is to be relevant to much of the world.

IV.
THE CAUSES AND NATURE OF LANGUAGE DISPUTES

Disputes over language are not new phenomena. The question as to which
language will serve as the "official" language has probably been with us since
the first encounter among people using different languages. For those inclined to
adhere to the Biblical story, the fateful event that started it all was the Tower of
Babel. 89 However, two major events of the last two centuries-colonialism and
globalization-transformed the language issue, and raised the stakes as well as
the frequency of disputes.

European colonialism raised the language question in three distinct ways:
the way it organized the colonial state, the way it put together the settler state,
and the way it treated indigenous languages in the settler states. While colonial
expansion in the Americas and in Oceania set the stage for a siege of indigenous
languages and cultures, 90 arbitrarily drawn boundaries in Africa and Asia, often
put diverse linguistic groups in one territorial unit, and divided certain linguistic
groups between two or more adjoining territorial units. 91 The consequence of

89. See Genesis 11: 1-9. The biblical story has it that people from all over the world came to
the land of Shinar. There they started to build a city and a tower that "may reach unto heaven."
When the Lord came down and saw what they were building and that "they have all one language"
he thought "nothing will be restrained from them, which they have imagined to do," and he therefore
"confounded their language, that they may not understand one another's speech." "[T]he Lord scat-
tered them abroad from thence upon the face of all the earth .... Therefore is the name of it called
Babel, because the Lord did there confound the language of all the earth: and from thence did the
Lord scatter them abroad upon the face of all the earth." I must note here, however, that there is an-
other face to the Old Testament story of the Tower of Babel where multilingualism is viewed as a
curse (a punishment) from God on too ambitious a group of human beings. The New Testament pre-
sents linguistic multiplicity, gift of tongues as it is referred to, as a divine grace bestowed on those,
such as the Apostles, that have earned divine favor. For a more scientific explanation of the emer-
gence of linguistic multiplicity see DANIEL NETTLE & SUZANNE ROMAINE, VANISHING VOICES: THE
EXTINCTION OF THE WORLD'S LANGUAGES 84-90 (2000).

90. For the struggle against extinction that indigenous languages have waged in the face of
threats from settler societies see NETTLE & ROMAINE, supra note 89. In other circumstances, the
language issue arose because the border between two countries was adjusted through conquest. The
question of Spanish language use in California is partly a result of such adjustment. "[Mlost of [Cali-
fornia] was once part of Mexico." Johnson & Martinez, supra note 19, at 316. (citation omitted).

91. See Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya v. Chad), Feb. 3,
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this was the creation of ethnically and linguistically diverse nation-states in
much of Africa and Asia whose constituent parts did not have much in common
other than the brutal colonial experience. It is in states like those where conflicts
over language are frequent and very intense.92 Another aspect of the colonial
project, and source of contemporary language conflicts, was the creation of set-
tler states where people migrating from different colonial powers and speaking
different languages were grouped into territorial units that eventually became
independent nation states. 93

Globalization's impact on the nation-state has led to two contradictory ten-
dencies, both relevant to language-based disputes. On the one hand, globaliza-
tion has led to the creation of larger and more diverse political unions like the
European Union.94 The creation of such larger political units, of course, raises
the issue of which language will be the official (or working) language.95 On the
other hand, globalization has provided the condition for the cultivation of strong
linguistic and ethnic identities that are increasingly challenging the nation-
state's claim as the highest point of political obligation. The communication

1994 I.C.J. 6, 52-53 (separate opinion of Judge Ajibola).
92. Indonesia and Nigeria are good examples of that phenomenon. It must be noted here, how-

ever, that some 'ethnic' groups were actually a creation of colonialism as well. They were "products
of subgroups amalgamation in the colonial period of Asia and Africa." See CHANDRAN KUKATHAS,
THE LIBERAL ARCHIPELAGO: A THEORY OF DIVERSITY AND FREEDOM 79 (2003). Kukathas reports
that "[t]he Malays in Malaysia.. .emerged as a 'distinct' group only after colonizers created specific
territories out of loose clusters of villages and regions; and much the same can be said for the Ibo in
Nigeria, and the Moro in the Philippines." Id. at 79. However ethnic groups were created, it is an
undeniable fact that colonialism also put many groups that perceived themselves as different ethnic
groups together in a territorial unit calling itself the State.

93. The relationship between Anglophone and Francophone Canadians in Quebec, and Que-
bec's relationship with the rest of Canada might serve as an example of that phenomenon. See Jona-
than Lemco, Quebec's "Distinctive Character" and the Question of Minority Languages Rights, in
LANGUAGE LOYALTIES: A SOURCE BOOK ON THE OFFICIAL ENGLISH CONTROVERSY 423 (James
Crawford ed., 1992); Monica Heller, Ethnic Relations and Language Use, in LANGUAGE OF
INEQUALITY 75, 76-8 (Nessa Wolfson & Joan Manes eds., 1985).

94. See Peter A. Kraus, Political Unity and Linguistic Diversity, 41 EUR. J. SOC. 138, 149-154
(2000).

95. The EU has, for the moment, managed to avoid serious conflict by making all languages of
the member states official languages and by requiring that language matters in regard to the work of
organs of the Community be resolved by unanimous vote. TREATY ESTABLISHING THE EUROPEAN
COMMUNITY, art. 290, Dec. 24, 2002, O.J. (C 325) 12 (2002). However, it seems inevitable that the
EU will have to reassess sooner or later, given the long term administrative costs and increasing un-
ion membership. See Kraus, supra note 94, at 152. For the huge cost that the official language ar-
rangement puts on the Union see id. at 152. See also One Tongue Wraps itselfAround the Lan-
guages of Europe-France; Europe: A Worldwide Special Report, THE AUSTRALIAN, Nov. 8, 2004, at
6 ("[O]fficial translations cost 2.55 euros ($4.40) for every European man, woman and child each
year."). The Union has just expanded significantly. Ten nations have joined the Union increasing the
membership of the Union from 15 to 25 and the number of languages from 11 to 20. See id. See also
Claude Truchot, Languages and Supranationality in Europe: The Linguistic Influence of the Euro-
pean Union, in LANGUAGES IN A GLOBALISING WORLD 99, 109 (Jacques Maurias & Michael A.
Morris eds. 2003) ("The cost [translation cost] it generates and the human and material means that
are needed are often considered as obstacles to its extension and even to its very existence.").

[Vol. 25:2

24

Berkeley Journal of International Law, Vol. 25, Iss. 2 [2007], Art. 2

http://scholarship.law.berkeley.edu/bjil/vol25/iss2/2



2007] CONSTITUTIONALIZING DELIBERATIVE DEMOCRACY 141

revolution has played an especially effective role in this matter,96 constituting
what David Elkins calls "virtual ethnic communities." 9 7 Satellite and Internet
communications have enabled ethnic and linguistic groups, divided by colonial-
ism among several states, to link themselves as a unit whose political obligation
is to the nations they dream of rather than to the territorial states to which they
are currently attached. The Kurds are a good example of that. The Kurds have
established many satellite channels, such as MED-TV, which have enabled them
to broadcast (in Kurdish as well as other languages) to Kurds "living in Kurdish
regions of Turkey, Iran, Iraq, Syria, and those of Kurdish diaspora in Europe." 9 8

The communication revolution is thus allowing groups such as the Kurds to con-
tinue to cultivate their linguistic and cultural identity and to shape parallel na-
tions.99 Furthermore, many minority languages within nation-states are seeing
their revival thanks to the communication revolution. For example, the Welsh
language in Britain and Gaelic in Ireland are seeing greater use today than fifty
years ago. 100

In some circumstances, the two processes of globalization that I described
above seem to be causally linked to one another. Thus, for example, the intense
interest in regional and minority languages in Europe seems to have been as-
sisted by the emergence of inter-European institutions. As D6nall 6 Riagdin
notes, "The first signs of interest in the future of the Communities' regional and
minority languages appeared in the European Parliament in 1979."101 The
movement of power upwards was ironically the beginning of interest in the dis-
persal of power downwards. Whether it is the dispersion of power upwards or

96. For a detailed account of how the communication revolution is increasingly transforming
the power of the territorial state by distributing power both upwards and downwards see Addis, The
Thin State, supra note 3, at 13. ("The nation-state has come under pressure from two processes that
seem to lead in two different directions. One challenge seems to lead to political fragmentation
whereas the other seems to indicate in the direction of large economic, political and cultural un-
ions.").

97. David Elkins, Globalization, Telecommunication, and Virtual Ethnic Communities, 18
INT'L POL. SCI. REV. 139 (1997).

98. DAYA KISHAN THussu, INTERNATIONAL COMMUNICATIONS: CONTINUITY AND CHANGE
201 (2000). See also MONROE E PRICE, MEDIA AND SOVEREIGNTY: THE GLOBAL INFORMATION
REVOLUTION AND ITS CHALLENGE TO STATE POWER 80-82 (1st ed. 2002). 1 must note here that
Kurdish language has three distinct dialect groups. Kurmanji is spoken by the Kurds of Turkey,
Syria, the former Soviet Union, the Kurds in Lebanon, a third of the Kurds in Iraq and a substantial
number of Kurds in Iran. Sorani is used in northeastern Iraq. And finally, many Kurds in the south of
Iran speak a variety of dialects. See Joyce Blau, Kurdish Written Literature, in KURDISH CULTURE
AND IDENTITY 20 (Philip G. Kreyenbroek & Christine Allison eds., 1996).

99. For the proposition that globalization is enabling the emergence of parallel nations see
Adeno Addis, The Kurdish Issue and Beyond. Territorial Communities Rivaling the State, A.S.I.L.
PROC. 108 (2004) (98 Am. Soc'y Int'l. L. Proc. 107 2004)

100. Dan Barry, Gaelic Comes Back on Ireland's Byway ands Airwaves, N.Y. TIMES, July 25,
2000, at A6.

101. D6nall 6 Riagiin, Many Tongues but One Voice: A Personal Overview of the Role of the
European Bureau for Lesser Used Languages in Promoting Europe's Regional and Minority Lan-
guages, in 1 LANGUAGE, ETHNICITY AND THE STATE: MINORITY LANGUAGES IN THE EUROPEAN
UNION 20,22 (Camille C. O'Reilly ed., 2001).
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downwards, globalization will intensify, rather than resolve, the language ques-
tion, for in each new constellation there will be a minority (or minorities) that
will want to push its language as a language of deliberation and exchange.

What of the argument that globalization is making English the lingua
franca of the world? 10 2 Although it is true that U.S. dominance in the cultural,
economic, political and technological domains is making English the preferred
second language of many around the world, different linguistic groups have not
been adopting English as the common language of political and social delibera-
tion. Thus, the question of primary language used in the public realm in multi-
lingual societies remains a contentious issue. While English may increasingly
become the language of the cosmopolitan, the vernacular will continue to serve
as the primary means of communication at the local level. 10 3 Moreover, there is
no guarantee that English will remain the global language given the fact that
other countries (China is a good examplel0 4 ), speaking other languages, are
starting to emerge as political and economic competitors to the United States.
Put simply, for some people, the local language or languages are likely to re-
main the only constant.

V.
Two WAYS OF DEALING WITH LINGUISTIC MULTIPLICITY

What are the morally and practically acceptable language policies that a
multilingual nation or a supra-nation may adopt? A multilingual nation-state
could deal with multiplicity of languages within its borders in one of two ways.
It could adopt unilingualism in all aspects of public life while allowing groups
whose language has not been chosen for official status to use their languages in
private (I refer to this as "coherent pluralism"). Here the multiplicity of the pri-
vate is coordinated through the unilingualism of the public. Or, alternatively, the
nation-state may practice official multilingualism ("multilingual pluralism")
where some or all of the languages are designated as national or official lan-
guages in the territorial state.

102. See, e.g., JENS DROLSHAMMER & NEDIM PETER VOGT, ENGLISH AS THE LANGUAGE OF

LAW? AN ESSAY ON THE LINGUA FRANCA OF A SHRINKING WORLD 1 (2003) ("For the legal practi-
tioners, the function of professional legal English has fundamentally changed in recent years: Eng-
lish has become their lingua franca."). See also Paul Bruthiaux, Contexts and Trends for English as a
Global Language, in LANGUAGE IN THE 2 1' CENTURY 9, 11 (Humphrey Tonkin & Timothy Reagan
eds., 2003).

103. See Will Kymlicka & Christine Straehle, Cosmopolitanism, Nation-States, and Minority
Nationalism: A Critical Review of Recent Literature, 7 EUR. J. PHIL. 65, 70 (1999).

104. "It is likely that the emergence this century of China as an economic and military super-
power will lead to a greater role for Chinese as a language of wider communication." Bruthiaux,
supra note 102. See also id. at 11 ("[C]urrent socioeconomic trends suggest that it is from China that
any challenge to US geopolitical dominance is likely to emerge this century.").
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A. Coherent Pluralism

Coherent Pluralism (CP) starts with the proposition that the state requires
unilingualism for its coherence. This means that there is space for one, and only
one, official language in a particular polity. 10 5 Official unlingualism may be ei-
ther de jure, as in France, 10 6 and Germany, 107 where unilingualism is estab-
lished by law, 10 8 or de facto, as in the United Kingdom and the United States,
where it is simply an accepted practice.' 0 9 Under CP, speakers of languages

105. President Theodore Roosevelt made the point well: "We have room for but one language
here, and that is the English language, for we intend to see that the crucible turns our people out as
Americans, of American nationality, and not as dwellers in a polyglot boarding house." Quoted in I.
Hayakawa, The Case for Official English, in LANGUAGE LOYALTIES: A SOURCE BOOK ON THE
OFFICIAL ENGLISH CONTROVERSY 94, 100 (James Crawford ed., 1992); See also Theodore Roose-
velt, One Flag, One Language, in LANGUAGE LOYALTIES: A SOURCE BOOK ON THE OFFICIAL
ENGLISH CONTROVERSY 84, 85 (James Crawford ed., 1992).

106. Article 2 of the French Constitution provides: "The language of the Republic shall be
French." 1948 CONST. art. 2. France's position in this regard is quite interesting. When it signed the
European Charter for Regional or Minority Languages, France's response to the Charter's require-
ment that it report any regional or minority language in its instrument of ratification was to say that
there were no regional or minority languages in France, even though there are regional languages.
See European Charter for Regional or Minority Languages, Nov. 5, 1992, art. 3(1), Europ. T.S. No.
148. France's reluctance to accept linguistic diversity within its territory is also clear from its consti-
tutionalizing unilingulaism. As a well-known study has shown, France's history since the second
half of the 19'h century has been one of adopting aggressive policies for purposes of language stan-
dardization. See EUGENE WEBER, PEASANTS INTO FRENCHMEN: THE MODERNIZATION OF RURAL
FRANCE, 1870-1914 (1976). But compare this to France's well known diplomatic efforts to promote
francophone in the world at large, even in countries where the French speakers are a minority within
the particular country such as Quebec. See Cdcile Laborde, The Culture(s) of the Republic: National-
ism and Multiculturalism in French Republican Thought, 29 POL. THEORY 716, 723-24 (2001).
("While claims for the recognition of regional languages are routinely confronted with (and often
outweighed by) the overriding need for national unity, the promotion of the French language world-
wide is invariably defended as a valuable contribution to cultural diversity (insofar as it provides an
alternative to the hegemony of English.")). The provision of the Charter to which France gave the
answer that there are no regional or minority languages is Article 3(1). It provides: "Each Contract-
ing State shall specify in its instrument of ratification, acceptance or approval, each regional or mi-
nority language, or official language which is less widely used on the whole or part of its territory."
European Charter for Regional or Minority Languages, Nov. 5, 1992, art. 3(1), Europ. T.S. No. 148.

107. Article 23(1) of the Verwaltungsverfahrensgestez (Law on Administrative Procedure)
reads: The official language is German." § 23(1) VwVfG.

108. Law here refers to three means of regulation: constitutional law, statutory law, and admin-
istrative regulation.

109. In relation to the U.S., however, it is worth noting that many state constitutions have pro-
visions that specifically declare English to be the official language of that state. Alabama (ALA.
CONST. art. 1, § 36.01); Arizona (ARIZ. CONST. art. XXVIII); Arkansas (ARK. CODE ANN. § 1-4-117
(2005)); California (CAL. CONST. art. III, § 6); Colorado (COLO. CONST. art. I1, § 30); Florida (FLA.
CONST. art. II, § 9); Georgia (GA. CODE ANN. § 50-3-100 (2005)); Hawaii (HAW. CONST. art. XV, §
4; Illinois (5 ILL. COMP. STAT. 460/20 (2005)); Indiana (IND. CODE ANN. § 1-2-10-1 (2005); Ken-
tucky (KY. REV. STAT. ANN. § 2.013 (2004)); Mississippi (MISS. CODE ANN. § 3-3-31 (2004)); Ne-
braska (NEB. CONST. art. 1, § 27); North Carolina (N.C. GEN. STAT. § 145-12 (2005)); North Dakota
(N.D. CENT. CODE § 54-02-13 (2003)); and South Carolina (S.C. CODE ANN. § 1- 1-696 (Law. Co-op.
2004)) have declared English as the official language of the state. Interestingly, except for Illinois
and Nebraska all the declarations were made in the last 20 years. And in relation to the federal gov-
ernment, there have been numerous attempts in Congress over the years to amend the Constitution so
as to make English the official language in the United States. See, e.g., S.J. Res. 72, 97th Cong.
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other than the de facto or de jure national language will have the liberty to speak
their language in private and to cultivate and transmit it in the same way that
they cultivate and transmit other aspects of their culture. In this sense, CP is plu-
ralist, but linguistic pluralism is to exist only in the private realm, in the same
way that other aspects of the culture, such as religion, are to be practiced as pri-
vate cultural rituals. The private is the realm of the individual and in that realm a
person can cultivate, practice and transmit his or her culture and tradition indi-
vidually or, more likely, in communion with others. Many national1 10 and inter-
national documents and decisions seem to embody this view. The most well
known international text that enshrines this view is Article 27 the International
Covenant on Civil and Political Rights (ICCPR). 111 Article 27 of the ICCPR
prohibits states from denying members of linguistic minorities within their terri-
tories the right "in community with the other members of the group ... to use
their language" in the same way that that they should not be prohibited from
"profess[ing] and practic[ing] their own religion."1 12 However, the public under
CP is the domain of the citizen and in that domain the individual is to act as a
member of a larger organ (body) in pursuit of the common enterprise. The plu-
rality of the private is coordinated by the commonality of the public. Unitary
language is to provide that commonality. 113

There is a variation on unilingualism that bears mentioning here, although I
shall not explore it in great detail because it is in my view utterly inconsistent
with basic human rights and individual autonomy guaranteed by international
human rights laws. 114 Some countries, such as Turkey, had until recently re-

(1981); H.R.J. Res. 81, 101st Cong. (1989). LANGUAGE LOYALTIES, supra note 18, at 112-113.
110. An example of a decision that endorses such a right on the national level is a decision of

the United States Supreme Court in the 1920s. See Meyer v. Nebraska 262 U.S. 390 (1923).
111. G.A. Res. 2200, 21 U.N. GAOR, 21st Sess., Supp. No. 16, at 52, U.N. Doc. A/6316

(1966). See also Article 2(1) of the United Nations Declaration on the Rights of Persons Belonging
to National or Ethnic, Religious and Linguist Minorities. G.A. Res. 135, U.N. GAOR, 47th Sess.,
Supp. No. 49, at 210, U.N. Doc. A/47/49 (1992).

112. G.A. Res. 2200, supra note 113. There are many regional human rights documents that
affirm the notion of language right as a private human right. See, e.g., Framework Convention for
the Protection of National Minorities, Feb. 1, 1995, art. 4, Europ. T.S. No. 157.; European Charter
for Regional and Minority Languages, supra note 106 ; The Oslo Recommendations Regarding the
Linguistic Rights of National Minorities, O.S.C.E. Declar'n., High Commn'r on Nat'l Minorities,
Feb. 1, 1998.

113. In a well-known case that it decided in 1923, the Supreme Court of the United States,
though ultimately deciding against the State of Nebraska, understood the "desire of the [Nebraska]
Legislature to foster a homogeneous people with American ideals" when the Legislature adopted a
law that prohibited "the teaching of any subject in any language other than the English Language or
the teaching of languages other than the English Language to pupils who had not passed the eight
grade." Meyer, 262 U.S. at 402, 397.

114. See, e.g., G.A. Res. 2200, supra note 113 ,at art. 27; G.A. Res. 135, supra note Ill, at art.
2(1) ("[L]inguistic minorities have the right.. to use their own language, in private and in public.");
European Charter for Regional and Minority Languages, supra note 106. In addition to the docu-
ments that I have cited that deal specifically with language, the non-discrimination provisions of
almost all general human rights documents, universal as well as regional, make it impermissible to
deny the rights listed in those documents on the basis of language-use; African Charter on Human
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quired not only that linguistic minorities conduct public affairs in the national or
official language, but also that they not use their languages in any public forum
for any reason. The extreme measures espoused under this view stem from a
theory that state coherence and integrity require that all citizens speak (and be
seen speaking) the same language at all times when communicating in public
fora. 115 Here, language is viewed both as a means of communication and a sym-
bol of unity in the same way that a flag may be seen as a symbol of unity. This
position appears to me to be of dubious utility for the purpose of forging unity.
In fact, it may even have the opposite effect, as it may engender a great deal of
resentment. In any case, government control and regulation of language uses
that are not related to state or governmental activities or functions is inconsistent
with two basic rights that should define a decent society: the rights of cultural
groups to practice and manifest their culture in private and in association with
others and generally the right of the individual to form and belong to an associa-
tion. Both rights are recognized in, and guaranteed by, international human
rights treaties or conventions as well as most nations' constitutions.

B. Multilingual Pluralism

There is a second approach to language policies, which might be referred to
as "Multilingual Pluralism" (MP). MP rejects CP's assumption that state coher-
ence requires unilingualism. On the contrary, MP claims that state coherence
may in fact necessitate that the language of the various groups within the juris-
diction of the state be given some sort of official recognition. Supporters argue
that such a policy advances state coherence and unity for two reasons. First, it
ensures the full participation of various linguistic groups in the life of the nation.
The deliberative process is more complete and more legitimate when it includes
all linguistic segments of the polity. 116 Second, to the extent that the official
recognition of a language is often viewed as a symbolic affirmation of the group
that speaks the language, official multilingualism may in fact reduce, not inten-
sify, conflicts among linguistic groups within a nation-state. Symbolic valuation
will reduce the risk of alienation and resentment, feelings that are likely to in-

and Peoples' Rights, June 27, 1981, art. 2, 1520 U.N.T.S. 1-26363; American Convention on Human
Rights, Nov. 22, 1969, art. 1(1), 1144 U.N.T.S. 17955.

115. By "public fora" I simply mean any arena outside the confines of the home or other such
private (out of public site) places. The Turkish Anti-Terrorist Act of 1991 prohibited Kurdish lan-
guage use in public although private use in the home was no longer made illegal. Anti-Terrorist Act,
No. 37113 (April, 1991). See Tove Skuntnabb-Kangas & Sertag Bucak, Killing a Mother Tongue--
How the Kurds are Deprived of Linguistic Human Rights, in LINGUISTIC HUMAN RIGHTS:
OVERCOMING LINGUISTIC DISCRIMINATION 347 (Tove Skutnabb-Kangas & Robert Phillipson eds.,
1995). An Algerian law also makes it an offense to hold public meetings or conferences in any other
language but Arabic, with the exception of international conferences using foreign languages. Law
on Generalization of Arabic Language, No. 91-05 (1998) (amending No. 91-05 (1991)). As a result
of this law, the Berber minority in Algeria cannot use its language to conduct public meetings.

116. For an argument of the value of a deliberative approach to conflicts of culture see Monique
Deveaux, A Deliberative Approach to Conflicts of Culture, 31 POL. THEORY 780 (2003).
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crease the possibility of conflict and fragmentation. MP could also be defended
on normative grounds. Official recognition1 17 of the various languages spoken
in a polity "embodies an attractive idea of equality that is central to much con-
temporary liberal thought."' 18 Three dimensions of equality are implicated here:
equality in democratic participation (instrumental), equality in status (symbolic),
and equality in cultural integrity (social).

But how does a state realize MP given the myriad of practical impediments
discussed in section I through IV of this paper? A deliberative democrat, com-
mitted to multilingualism could take a different approach from the ones explored
thus far. The approach would invoke the idea of multiple publics and multiple
public spheres developed and elaborated by Nancy Fraser1 19 insist that the coex-
istence of multilingualism and deliberative democracy will not necessarily lead
to legitimacy problems or trust deficits. I devote the remainder of this paper to
exploring this alternative approach.

VI.
COMMUNITIES OF COMMUNICATION: FROM THE COMPREHENSIVE PUBLIC

SPHERE TO MULTIPLE PUBLIC SPHERES

A. Deliberation in Multiple Public Spheres

The idea of deliberative democracy is tied to the notion of a "public
sphere" that Jfirgen Habermas originally developed in his 1962 book, The Struc-
tural Transformation of the Public Sphere120 and defended in his subsequent
work.121 The public sphere is "a theatre ... in which political participation is

117. By official recognition, I mean to refer to the process where a particular language is
adopted to be the medium of communication in some or all areas of the territorial state and in some
or all areas of public life, such as schooling, the judicial process, and the legislative process. The
status is fairly stable and the use of the language is not limited to the achievement of a specific pur-
pose of a limited duration. Patten defines public recognition in the following way: "a language en-
joys public recognition when it is possible to access public service and/or conduct public business in
that language." Patten, Political Theory and Language Policy, supra note 8, at 692. A public prohi-
bition of theft by an Italian municipality in Albanian, Arabic, Rumanian and Serbo-Croatian will not
thus be considered official recognition of those languages. H. Patrick Glenn, Language Lange et
Droit, 49 AM. J. COMP. L. 541, 543 (2001) (book review). The use of the various languages in this
instance is limited for the specific and narrow purpose of warning immigrants that may not speak
Italian of the consequences of theft.

118. Patten, Political Theory and Language Policy, supra note 8, at 698. See also Truchot, su-
pra note 95, at 101 (Referring to the recognition of all the national languages of a member state as
official languages of the Union, Truchot observes that "[t]he choice of languages stems from [the
unanimity] rule as well as from the principle of equality between member states.").

119. See FRASER, supra note 88, at 69-98.
120. JORGEN HABERMAS, THE STRUCTURAL TRANSFORMATION OF THE PUBLIC SPHERE: AN

INQUIRY INTO A CATEGORY OF BOURGEOIS SOCIETY (Thomas Burger & Frederick Lawrence trans.,
1989).

121. See 2 JORGEN HABERMAS, THE THEORY OF COMMUNICATIVE ACTION: LIFEWORLD AND
SYSTEM: A CRITIQUE OF FUNCTIONALIST REASON (Thomas McCarthy trans., 1987).
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enacted through the medium of talk. It is the space in which citizens deliberate
about their common affairs ... an institutionalized arena of discursive interac-
tion." 12 2 The public sphere is indispensable to deliberative democracy. But for
Habermas and many other defenders of the public sphere as an arena of delib-
erative democracy, there is only a unitary public sphere. 123 However, the notion
of a unitary public and a unitary public sphere is becoming indefensible in the
era of globalization and the communication revolution. Thus, if deliberative de-
mocracy is to work, it has to do so in the context of multiple publics and multi-
ple public spheres. The idea of multiple public spheres is descriptively consis-
tent with what we see going on around us, will reduce chances of conflict and
destruction, and is normatively more desirable. If "the idea of the public sphere
is indispensable to critical theory," 124 then the notion of multiple public spheres
is crucial to what I call "critical theory plus," critical theory that takes diversity
of publics and cultures seriously.

B. Linguistic Federalism and Deliberative Democracy

How do we institutionalize the notion of deliberation in multiple public
spheres in relation to the language question in fractured societies? Perhaps the
most obvious and realistic way is to adopt a version of linguistic federalism. By
linguistic federalism I mean to suggest an arrangement that would divide the
polity into linguistically distinct areas where the language of the group would be
the official language of the linguistic federal unit. Just like any other territorial
division, linguistic federalism will provide substantive autonomy (including lin-
guistic autonomy) for the federal unit to shape and formulate issues of impor-
tance to the unit. Deliberation on local matters would then be conducted in the
language of the federal unit. To the extent that most substantive deliberative ac-
tivities are going to be conducted at the unit level, linguistic federalism will en-
sure deliberative democracy.

Many international documents dealing with minorities emphasize the im-
portance of "appropriate local or autonomous administrations corresponding to

122. FRASER, supra note 88, at 70.
123. Another prominent political philosopher explicitly links the success of democracy and by

implication that of deliberative democracy to the existence of a unitary public sphere. Brian Barry
observes: "The charge [that there is democratic deficit in relation to multilingual states] is certainly
sustainable if the model of a democratic polity is taken to be one in which there is a single compre-
hensive realm of discourse giving rise to a unified 'public opinion ... ' BARRY, CULTURE &
EQUALITY, supra note 61, at 227. Interestingly, even Habermas, who provided the target against
whom Fraser developed her notion of multiple publics, has, in his recent work, seemed to follow her
lead embracing some aspects of her idea of multiple public spheres. See HABERMAS, supra note 4.
For a fuller discussion of Habermas's use of Fraser's idea of multiple public spheres as a solution to
the problem of the unitary public sphere see William E. Scheuerman, Between Radicalism and Res-
ignation: Democratic Theory in Habermas 's Between Facts and Norms, in HABERMAS: A CRITICAL
READER 153 (Peter Dews ed., 1999), cited in Jodi Dean, Publicity's Secret, 29 POL. THEORY 624,
650 n.37 (2001).

124. FRASER, supra note 88, at 71.
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the specific historical and territorial circumstances of minorities" 125 and the use
of minority languages in those units for the effective participation of minorities
in public affairs and the deliberative process.

The question arises, however, wouldn't linguistic pluralism preclude na-
tional deliberation? Not necessarily. I have argued in an earlier work that lin-
guistic pluralism and national solidarity could be reconciled with a linguistic
federalism that enables language units to cultivate and develop their language
and to conduct local affairs in that language while at the same time requiring
members of that linguistic group to be competent in a national language(s). The
national language could be taught as a subject in elementary and secondary
schools and as the medium of instruction in post-secondary education. 126 Na-
tional deliberation would then be possible. What we will then have is delibera-
tion in "multiple public spheres."'127 Now, if the number of languages within the
territorial unit is small enough, say two or three, then perhaps it may be possible
to make all of them national languages and to require that linguistic regions
teach them all as a subject in school so that at the national level there could be
institutional bilingualism or trilingualism. 12 8 The idea of ensuring that local de-
liberation does not make national deliberation and national solidarity impossible
was duly noted in many international legal documents. For example, Article 4(4)
of the 1992 UN Declaration on the Rights of Persons Belonging to National or

125. See The Copenhagen Document, O.S.C.E. declar'n, at para. 35, Conference on the Human
Dimension of the O.S.C.E., June, 1990. Although not a treaty, the Copenhagen Document has both
political and legal significance due to the fact that it was adopted by consensus by O.S.C.E. member
(participant) states. See also Framework Convention for the Protection of National Minorities, supra
note 114, at art. 10(2) (requiring States to "make it possible to use the minority languages in com-
munications relations [with] administrative authorities."); id. at art. 15 (asking States to "create the
conditions necessary for the effective participation of [minorities]"). This means creating the condi-
tion, among other things, where the minority languages are full-fledged vehicles for communication
in local political life.

126. Addis, supra note 10, at 780-84. It is important to note here that the notion of linguistic
autonomy implies that the federal unit could decide not to use a local language and instead utilize the
national language as its language of deliberation. A federal unit may, for various reasons, such as the
advantage of social mobility that is thought to come with the use of the national language, may wish
to adopt the national language as its official language in all areas of government. Under those cir-
cumstances the federal unit may elect to sustain the local language by simply teaching it as a subject
in school. It is important that choices should not be dictated from the federal government as to what
language arrangement is to be made by the federal unit. One problem in the case of Ethiopia, which
claims to have some form of linguistic federalism, appears to be that choices are simply dictated by
the central government. The federal government of Ethiopia decides not only the language of delib-
eration the unit shall use, but also the scope of the substantive domain of deliberation. It is not only
in relation to what language the unit shall choose as its language of deliberation that the federal gov-
ernment decides, but how small or large the substantive domains of deliberation shall be too.

127. See FRASER, supra note 88, at 69-98; See also Nancy Fraser, Rethinking the Pubic Sphere:
A Contribution to the Critique of Actually Existing Democracy, in HABERMAS AND THE PUBLIC
SPHERE 109 (Craig Calhoun ed., 1993).

128. In some circumstances, institutions have attempted to make a distinction between official
and working languages, a distinction that I shall not make or pursue here. At the United Nations, for
example, six languages-Arabic, Chinese, English, French, Russian and Spanish-have the status of
official languages while English and French are essentially the working languages for the organiza-
tion. See Addis, Cultural Integrity, supra note, 10, at 786-87.
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Ethnic, Religious and Linguistic Minorities, after affirming the importance of
providing the condition for minorities to cultivate their language and to have ac-
cess to their history and tradition through the use of that language, mandates
States to ensure that minorities have "adequate opportunities to gain knowledge
of the society as a whole." 129 The best way to do that is, of course, to ensure that
linguistic groups have a command of the national language(s).

There are three distinct advantages to thinking in terms of deliberation in
multiple public spheres. First, such an approach reduces the risks associated
with a single comprehensive public where it is difficult for minorities or margin-
alized groups to "expose modes of deliberation that mask domination by... ab-
sorbing the less powerful into a false 'we' that reflects the more powerful.' 130

By providing parallel discursive arenas, some version of linguistic federalism
will enable linguistic groups to cultivate and develop their language as well as to
formulate issues of concern to them before those issues can be pressed as con-
cems to the comprehensive or national public, that "structured setting where cul-
tural and ideological contests or negotiations among a variety of publics takes
place."'13 1 The claim here is that in the same way that subaltern groups such as
women have benefited from the formation of parallel discursive arenas where
they have been able to "invent and circulate counterdiscourses, which in turn
permit them to formulate oppositional interpretations of their identities, interests
and needs," 132 so could linguistic minorities. Put simply, linguistic federalism
will be more conducive both to "participatory parity"'133 and to the possibility
that issues of common concern will be developed discursively rather than taken
as a given.

Second, linguistic federalism will provide linguistic groups with the public
space, including the institutions of modem life, to maintain and cultivate their
language, a cultural resource that is often viewed as central to their identity. To
the extent that full and effective deliberation requires that participants are able to
bring to the discursive arena all aspects of themselves, 134 linguistic federalism

129. G.A. Res. 135, supra note 113, at art. 4(4).
130. FRASER, supra note 88, at 81 (citation omitted). See also Fraser, supra note 130, at 123

(citation omitted); Sanders, supra note 33, at 349 ("In our political culture," the citizens that "are
less likely to present their argument in ways that we recognize as characteristically deliberative...
are likely to be those who are already underrepresented in formal political institutions and who are
materially disadvantaged, namely women; racial minorities; especially Blacks; and poorer people.");
Jane Mansbridge, Feminism and Democracy, AMERICAN PROSPECT, Spring 1990 (No. 1), at 127.

131. FRASER, supra note 88, at 82; See also Fraser, supra note 130, at 125.
132. FRASER, supra note 88, at 81; See also Fraser, supra note 130, at 123.
133. "Participatory parity" is Fraser's phrase. See FRASER, supra note 88, at 80, 82. Linguistic

federalism will be more conducive to participatory parity by dispensing with a unitary public that
"bracket[s] rather than eliminate[s], structural social inequalities." Id. at 79.

134. See, e.g., HABERMAS, THE INCLUSION OF THE OTHER, supra note 35, at 40. (Habermas
advocates a "moral universalism [that is] sensitive to difference" and "takes the form of a nonlevel-
ling and nonappropriating inclusion of the other in his otherness."). And clearly language is the
paradigmatic example of otherness. At another point Habermas exhorts majority citizens of states to
"sharpen [their] sensitivity to the diversity and integrity of the different forms of life co-existing
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gives those groups the condition that would allow them to maintain and cultivate
important aspects of their identities prior to, and in preparation for, the national
or general deliberative process.

Third, linguistic federalism will provide better chances for genuine delib-
erative and participatory democracy than national deliberative forums that are,
as Will Kymlicka notes, "almost invariably elite-dominated. ' 135 This argument
is very similar to the arguments that are advanced in support of federalism gen-
erally. The range and quality of deliberation is likely to be higher within smaller
units and in our case here, when conducted in the vernacular.

To those who might view linguistic federalism as anachronistic in the age
of cosmopolitanism and globalism, I have two responses. First, federalism is, in
fact, the wave of the future, as the European Union seems to suggest; the idea of
multiple public spheres is the only way to make deliberation work if it is to work
at all. The only way globalization is going to work is if it is accompanied by
some version of federalism which minimizes resistance from those who feel
power is migrating to people over whom they have very little control, living in
far away places. If federalism is thought to be good, or necessary, enough in the
context of supranational entities there is no reason why it should not be regarded
as such in the national context. The concerns and interests (e.g. cultural integ-
rity, identity and participatory parity) that animate both are similar.

Second, to the extent that the concern is that linguistic federalism may
cause division within nation-states-perhaps more so than other forms of orga-
nizing the state-my response is to point out how often the demand on linguistic
minorities to come to the deliberative forum stripped of such a meaningful part
of their identity has led to destructive conflicts. 136 A linguistic minority which
views the union as one into which it is admitted as a full participant is less likely
to resist being part of the union and less likely to seek political divorce.

Moreover, linguistic federalism is currently the defining feature of many
democratic states. 137 Spain is perhaps the best example. Spain has some of the

within a multicultural society." Id. at 225. But astonishingly, he does not deal with the issue of how
sensitivity is to be sharpened towards a cultural form that is regarded by many, at least many minori-
ties, as a major definer of their cultural integrity, language; See also James Bohman, Deliberative
Toleration 31 POL. THEORY 757, 757 (2003) ("[D]eliberative democracy requires that citizens have
equal standing and influence in the process that shapes" the resolution of "deep and potentially ir-
resolvable conflicts.").

135. KYMLICKA, Territorial Boundaries, supra note 75, at 269.
136. The notion that linguistic federalism is a special case resembles the argument that oppo-

nents of racial classification in the United States make even when the classifications are for the pur-
pose of remedying racial inequities. Although they may be comfortable with other forms of classifi-
cation that would advantage one group over another, they resist race-based classification that
advantages racial minorities on the theory that racial classification is especially corrosive to the pol-
ity. I have argued elsewhere why I think that such argument is rather unconvincing. See Adeno Ad-
dis, Role Models and the Politics of Recognition, 144 U. PA. L. REv. 1377 (1996).

137. Canada, Belgium, Switzerland, South Africa and Spain are examples. The South African
case is a lot more ambiguous. Although eleven languages are proclaimed as official languages (see
S. AFR. CONST. art. 6(10)), the actual practice seems to indicate that African languages are rarely
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greatest internal linguistic diversity in the West and it is a country that has ex-
plicitly adopted linguistic federalism as a way of providing multiple public
spheres for linguistic maintenance and deliberative process. Article 3 of the
Spanish Constitution of 1978 recognizes linguistic pluralism by making Castil-
ian (Spanish) "the official language of the State," one all Spanish citizens are
obligated to know and have the right to use, while recognizing that other Span-
ish languages (such as Catalan, Mallorquin, Galician, Valenciano, and Basque)
"will be official [languages] in their respective Autonomous Communities ac-
cording to their Statutes." 138 Although there are linguistic-based disputes that
make their way now and then to the Spanish Constitutional Court, multilingual-
ism has on the whole served Spain well in relation to the two objectives that we
want multilingualism to attend to: multiple public space for the deliberative
process and the maintenance of minority languages. In relation to the latter, a
commentator familiar with Spanish language issues observes that the result has
been "an important recovery of the Catalan, Galician, and Basque languages in
teaching, legislation and public administration." 139

The Kingdom of Belgium provides another example of linguistic federal-
ism. Initially conceived as a unitary State, Belgium has now gradually moved
towards a linguistic-based federal arrangement. This federal arrangement is a
result of constitutional reforms in the 1970s and 1980s. "By Article 3 bis of the
Constitution, added on 24 December 1970, Belgium is divided into 'four lan-
guage regions: the French-language region, the Dutch-language region, the bi-
lingual region of Brussels-Capital and the German-language region."' 140 Al-
though there are occasional tensions arising from the linguistic federal
arrangement, as is clear from a case that came before the European Court of
Human Rights in the 1980s, 14 1 the arrangement has enabled the Kingdom to
maintain political peace and stability by ensuring that linguistic groups have the
cultural space to maintain and cultivate their linguistic heritage while simultane-
ously providing for institutions for interlingual communication. To be sure, I be-
lieve that the Spanish example is more useful than the Belgian example for the
purposes of this paper, since many countries around the world embroiled in in-

used in public administration. English has become, and some say has been encouraged to be, the
lingua franca. "A choice for English as medium of instruction is greatly influenced by the legacy of
Apartheid's indoctrination about the lack of value of indigenous languages and the perception of the
absolute power of English." Kristin Henrard, Language Rights and Minorities in South Africa, 3
INT'L J. MULTICULTURAL SOC'Ys, No. 2, 78, 91 (2001), available at
http://www.unesco.org/shs/ijms/vol3/issue2/art3.

138. Cited in Jesfs Prieto de Pedro, Democracy and Cultural Difference in the Spanish Consti-
tution of 1978, in DEMOCRACY AND ETHNOGRAPHY: CONSTRUCTING IDENTITIES IN
MULTICULTURAL LIBERAL STATES 61, 76 (Carol J. Greenhouse & Roshanak Kheshti eds., 1998).
"The Autonomous Communities are decentralized territorial political entities (in a way similar to
each of the fifty American states) that act out the self-government of the different 'nationalities' and
,regions' of Spain." Id. at 69.

139. Id. at 77.
140. Mathieu-Mohin and Clefrayt v. Belgium, 113 Eur. Ct. H.R. (ser. A) at para. 19 (1987).
141. Id.
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tense linguistic disputes are home to more than just three of four languages (as is
the case in Belgium and Switzerland). Nevertheless, the Belgian example shows
that linguistic federalism can manifest itself in various ways and that, in certain
circumstances, a national language may not be needed to ensure interlingual
solidarity and a proper national deliberative process. 142

Let me not be seen as minimizing the force of the argument that linguistic
(ethnic) federalism will tend to foster and harden division among the various
groups. As I noted in the last paragraph, such danger cannot be dismissed as
fanciful. We see signs of it around us. 14 3 But I believe the danger can be
avoided with appropriate institutional setups. Linguistic federalism in the way I
have described it above minimizes the danger of fragmentation by ensuring that
ethnic groups have the public space both for the sustenance of their culture, in-
cluding their language, and for an initial deliberative process that is not domi-
nated by elite members of the federation. While the notion of "enclave delibera-
tion" (to borrow a term from Cass Sunstein) 14 4 will be "crucial to the
development of ideas and approaches that would not otherwise emerge and that
deserve a social hearing,"' 145 a national deliberative system through a common
national language will ensure that the component parts of the linguistic federa-
tion will be linked to one another. They will not be insulated from one another.
A national deliberative system that is conducted through a common language
will guard "against a situation in which like-minded people will wall themselves
off from alternative perspectives."' 146 Linguistic federalism reduces resent-
ment147 among linguistic groups by virtue of the fact that no group is required to

142. It could be argued, however, that even in the case of only two or three languages, in the
absence of a common national language, the deliberative process may be either inefficient and/or
may lack depth.

143. Ethiopia is a good example. The threats of fragmentation and hostilities among ethnic (and
linguistic) groups that currently exist in Ethiopia are not the result of the mere fact that there is an
ethnic (linguistic) federalist structure. Rather, it is how that structure was shaped and how the na-
tional governing party that established it has used it. The federalist structure was simply imposed on
the country without an attempt to persuade the public about its merits. Like everything else that hap-
pens in the country, this important restructuring was done without any attempt to get the consent of
the governed. Even more distressing is that there is a widely held (and not an unreasonable) view in
the country that the governing group set up the structure initially not so much to deal with the just
aspiration of the various ethnic and linguistic groups, but as an attempt at a dispersed form of con-
trol. Indeed, there are many indications that the ruling group has instigated hostilities and skirmishes
among ethnic groups.

144. Sunstein, Deliberative Trouble?, supra note 11, at 105.
145. Id. at 105.
146. Id. at 105.
147. The Explanatory Report of the Charter for Regional or Minority Languages, adopted under

the auspices of the Council of Europe, notes that "[flar from reinforcing disintegrating tendencies,
the enhancement of the possibility to use regional or minority languages in the various spheres of life
can only encourage the groups who speak them to put behind them resentments of the past which
prevented them from accepting their place in the country in which they live and in Europe as a
whole." Eur. Consult. Ass. Explanatory Report to the European Charter for Regional or Minority
Languages, ETS No. 148, supra note 106, at para. 13 (1998), available at
http://conventions.coe.int/treaty/en/Reports/Html/l48.htm.

[Vol. 25:2
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give up part of its identity. It also enriches the national deliberative process by
increasing the diversity of the society's "aggregate 'argument pool,' ' 1 4 8 and it
guards against the danger of insulation that has the potential to breed strident pa-
rochialism. Of course, linguistic federalism may not work in every society that is
severely divided along language lines, but in some circumstances the union may
be unsustainable anyway, for reasons unrelated to the language issue.

C. Limitations to the Application ofLinguistic Federalism

The notion of linguistic federalism here is limited to national and indige-
nous linguistic groups-linguistic groups that have existed in the particular pol-
ity as more or less stable and distinct groups for an extended period of time. 14 9 I
do not mean to include here immigrants who may have difficulty with the lan-
guage of their adopted country.1 50 The response to the linguistic difficulties of
recent immigrants will have to take forms other than linguistic federalism or the
according of official status to the languages of those immigrant groups, because
the issues that are raised by the difficulties of these groups are different from
those faced by indigenous and national groups. Although I have indicated in ear-
lier writings that it may be a mistake to make a distinction between national and
immigrant groups for purposes of language rights, 15 1 I am now persuaded by
Kymlicka's argument and believe it to be correct, both morally and prudentially,

148. Sunstein, Deliberative Trouble?, supra note 11, at 105; See also CATHARINE A.
MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 83-105 (1989).

149. The idea as to what time frame may be taken as a sufficiently "extended period of time" is
of course not an easy one and a decision will have to made in the context of the particular environ-
ment. What this requirement does, however, is exclude claims from relatively recent immigrants.

150. This position is consistent with the view embodied in the European Charter for Regional or
Minority Languages which excludes immigrant languages from the ambit of the Charter. See Euro-
pean Charter for Regional or Minority Languages, supra note 106, at art. 1(a) (expressly excluding
"languages of migrants."). See also The Universal Declaration of Linguistic Rights, which has a
similar definition of a language group for the purpose of enumerating what it says are the rights that
are owed to minority language groups. Universal Declaration of Linguistic Rights, June 9, 1996, art.
1(5), at http://www.unesco.org/cpp/uk/declarations/linguistic.pdf ("This Declaration considers as a
language group any group of persons sharing the same language which is established in the territo-
rial space of another language community but which does not possess historical antecedents equiva-
lent to those of that community. Examples of such groups are immigrants, refugees, deported per-
sons and members of diasporas."). See also id. at art. 4(1) ("[P]ersons who move to and settle in the
territory of another language community have the right and duty to maintain an attitude of integra-
tion towards this community."). But cf U.N. ESCOR, Comm'n on Human Rights, 50th sess., general
comment 23 to ICCPR, at para. 5.2, U.N. Doe. CCPR/C/21/Rev.I/Add. 5, where the Human Rights
Committee interprets the language right in Article 27 of the ICCPR (G.A. Res 2200, supra note 113)
as including all linguistic minorities rather than just national or indigenous minorities.
("[I]ndividuals belonging to [linguistic] minorities should not be denied the right, in community with
members of their group, to.. speak their language. Just as they [linguistic minorities] need not be
nationals or citizens, they need not be permanent residents. Thus, migrant workers or even visitors in
a State party constituting such minorities are entitled not to be denied the exercise of those rights.").
But of course neither Article 27 of the ICCPR nor any of the international documents dealing with
linguistic rights contemplate a positive duty on the state. They merely require that the state allow
linguistic minorities to cultivate and pass their culture in private.

151. Addis, supra note 10.
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to make such distinctions. 152

First, immigrant groups do not have a reasonable expectation that their lan-
guages and cultures will be accorded some sort of official recognition in their
adopted country. And it is not unreasonable for the immigrant country to expect
members of these groups to learn the language or languages of the country if
they are to be full participants in the life of the country. 153 Indeed, the immi-
grant country will be justified to require competence in the language or lan-
guages of the country as a condition of admission to the political community. I
am prepared to agree with Michael Walzer 154 and the United States Supreme
Court 155 that the power to condition admission to the community on the posses-
sion of certain attributes, such as the requirement that one be competent in the
national language, is an important attribute of what it means to be a community.
In this regard political communities are no different from other communities.

Second, the symbolic dimension of language that has made the language is-
sue so divisive in many countries is not as salient here as it is in relation to na-
tional and indigenous groups where the choice of a language of another group as
the official language is often viewed as the choosing or valuing of one culture
over others. Often, though not always, immigrants move to their adopted coun-
tries because they are attracted by the culture and institutions of their adopted
country. Hence, the feeling of symbolic injury does not exist to the same extent,
if at all, when their languages are not designated as official languages or when
the state does not assist in the maintenance of those languages.

Third, to the extent that part of the reason we want to provide public space
for indigenous and national languages is because we worry about their decline
and ultimate extinction, then languages of immigrant groups do not generally
face a similar threat. Often, the languages of immigrants are official or national

152. Perhaps I would modify Kymlicka's definition of national linguistic minorities in this
manner: "for purposes of linguistic federalism, a national linguistic minority is one that has existed
in the particular territorial state as a more or less stable and distinct linguistic group for an extended
period of time. If the linguistic group was incorporated into the nation-state involuntarily, then that
historical fact and the group's current distinct status will make it a national group." However, even if
the group had "voluntarily" immigrated into the territorial state sometime in the distant past, there
may be circumstances (rare perhaps) when the current distinct status which has existed as more or
less stable for an extended period of time should lead to the conferral of national status on a group.
This is when the situation seems to indicate that the circumstances under which the particular group
came into the territorial state are less than voluntary, although at some formal level it could be said
to have been voluntary. For a critique of the concept of a national minority on the account that it is
not always easy to distinguish between national and immigrant groups, see KUKATHAS, supra note
93, at 80-85.

153. WILL KYMLICKA, MULTICULTURAL CITIZENSHIP: A LIBERAL THEORY OF MINORITY
RIGHTS 95-96 (1995).

154. MICHAEL WALZER, SPHERES OF JUSTICE: A DEFENSE OF PLURALISM AND EQUALITY 39
(1983).

155. Chae Chan Ping v. United States, 130 U.S. 581 (1889) (Chinese exclusion cases). My
agreement with the Supreme Court here is not to the specific result it reached, but to the general
proposition it expounded that setting of the rules of admission to the community is part of what it
means to be a political community.

[Vol. 25:2
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languages in other states. 15 6

Fourth, the best remedy for immigrants that have not yet become proficient
in the language of their adopted country, is to provide essential services (both in
terms of social welfare and the deliberative process) in their language while si-
multaneously making resources available to assist them to be proficient in the
national or official language.1 57 I believe that given the nature and size of immi-
grant communities this would not be, nor should it be seen as, inefficient. It
should simply be regarded as part of the assimilative process which most immi-
grant groups desire. In any case, in many instances immigrant communities will
not be territorially concentrated, thus making the notion of linguistic federalism
inapplicable. It is worth noting, of course, that not all indigenous or national mi-
nority groups are territorially concentrated either. Even if they were, they may
have become a minority within the administrative unit, its traditional area of set-
tlement, and the size of the minority community may not justify the creation of
an administrative unit. So how would multilingualism work under such circum-

stances?

A linguistic group may, if it wishes, establish a private school and make its

language the medium of instruction at the elementary level while offering the

national as well as the regional languages as subjects, so that members of the
linguistic minority will simultaneously cultivate their language while also ac-

quiring proficiency in the national and regional languages. Under this plan, post-

elementary education will be conducted in the national language though the mi-
nority language may remain a subject of instruction throughout. 158 This is dif-
ferent in two ways from the unilingualism that I described earlier, where linguis-

tic multiplicity is permitted in private but banned from public discourse. First, in

the educational system I describe here, the minority language becomes part of

156. Of course, there may be exceptions at both ends of the spectrum. On one end of the spec-
trum, there may be immigrant languages that are neither powerful nor have a sufficient number of
speakers in the home country to be designated as official languages. On the other end of the spec-
trum, we may have national groups which are fighting for the official recognition of their language, a
language which may in fact have powerful speakers in another country. An example here is French
in Quebec and perhaps Tamil in Sri Lanka. In relation to the latter, people have noted the fact that a
substantially larger number of people in Southern India speak Tamil than the Tamil minority in Sri
Lanka. See De Votta, supra note 1, at 124. ("[Tamil is] a living and virile language spoken by over
40 million people in Sri Lanka and Southern India." (quoting Parliamentary Debate, col. 214, (May
3, 1956))). Only a fraction of the Tamil speakers are from Sri Lanka. Most Tamil speakers live in
South India. Of course, it could be argued that the Tamil language in India is not that secure. At least
not as much as French is in France!

157. See Patten, Political Theory and Language Policy, supra note 8, at 697-99 (suggesting
how the state could accommodate the linguistic need of individuals without official multilingual-
ism.). See also Lau v. Nichols, 414 U.S. 563 (1974), where the Supreme Court of the United States
was faced with the issue of what linguistic accommodation a school system should make for children
of Chinese immigrants who were not proficient in English. The Court decided that non- accommoda-
tion of the linguistic needs of these children was violative of the Civil Rights Act of 1964 which
prohibited discrimination on the basis of, among other things, national origin. As the Court saw it,
non-accommodation in this case was a deprivation of "any meaningful schooling because the chil-
dren cannot understand the language of the classroom." Id. at 572 (Blackmun, J., concurring).

158. For a more detailed account of such a policy see Addis, supra note 10, at 780-84.
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the public realm in that it is used in an important area of public life (education),
either as a medium of instruction or as a subject of interest. Second, the use of
one's language as a means of instruction or as a subject of interest in education
enhances the language's chances of survival. 159 This assumes, of course, that
members of these linguistic groups would have the right to opt out of such ar-
rangements. 160 It may even be reasonable to require a government to assist in
the financing of minority schools if numbers warrant, 16 1 and if the minority can-
not otherwise afford to establish a school that would use the minority language
as a medium of instruction. In light of limited resources and the possibility of
innumerable minority enclaves, however, it seems reasonable to require that
there be a critical mass of minority students before a government would be re-
quired to establish (or subsidize) a school for linguistic minorities.

D. Trust and Multiple Public Spheres

If linguistic federalism can be said to dispose of the issue of legitimacy by
avoiding costly and inefficient systems of translation, what of the issue of trust?
Is it possible that linguistic federalism might lead to suspicion, and a lack of
trust, among the various linguistic groups such that deliberations among them

will become like the worst form of pluralist politics?

159. See JEFF SPINNER, THE BOUNDARIES OF CITIZENSHIP: RACE, ETHNICITY, AND

NATIONALITY IN THE LIBERAL STATE 147 (1994) ("[L]anguages that are not supported by public
institutions or in civil society will have a hard time surviving.").

160. See Addis, supra note 10, at 783.

161. Article 23 of the Constitution Act, 1982 of Canada provides that Canadian citizens have
the right to "have their children receive primary and secondary school instruction in [French or Eng-
lish]... whenever in the province the number of children of citizens who have such a right is sufficient
to warrant the provision to them out of public funds of minority language instruction." CAN. CONST.
(Constitution Act, 1982) art. 23(3) (emphasis added). See also European Charter for Regional or
Minority Languages, supra note 106, at art. 8 § 2 ("With regard to education and in respect of terri-
tories other than those in which the regional or minority language are traditionally used, the Parties
undertake, if the number of users of a regional or minority language justifies it, to allow, encourage
or provide teaching in or of the regional or minority language at all the appropriate stages of educa-
tion.") (emphasis added)). See also UN Declaration on the Rights of Persons Belonging to National,
or Ethnic, Religious and Linguistic Minorities, supra note 41, at art. 4 § 3 ("States should take ap-
propriate measures so that, wherever possible, persons belonging to minorities may have adequate
opportunities to learn their mother tongue or to have instruction in their mother tongue.") (emphasis
added). The issue of numbers was also raised in a decision by the Supreme Court of the United
States in Lau v. Nichols supra note 160. The issue was whether non-English speaking Chinese stu-
dents in the then recently integrated San Francisco school district were entitled to some sort of relief
either through the teaching of English to those who do not speak the language or in any other way.
The majority of the Court concluded that the non-English speaking students are entitled to some sort
of relief and remanded the case to the lower courts "for the fashioning of appropriate relief." Lau,
414 U.S. at 569. (Douglas, J., for the majority). The school system had 2,856 students of Chinese
ancestry and of those about 1,800 did not receive supplemental instruction in English. Justice
Blackmun wrote a separate concurrence to emphasize the fact that if the number of students of Chi-
nese origin were not as high as they were, he might have not gone along with the idea of relief that
included a requirement that the school district provide special instruction. Here is how Justice
Blackmun closed his concurrence: "For me, numbers are at the heart of this case and my concur-
rence is to be understood accordingly." Id. at 572 (Blackmun, J., concurring).

[Vol. 25:2
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The trust argument is certainly powerful. As Brian Barry has persuasively
argued, if there aren't institutional structures that allow the cultivation of trust,
or at least the minimization of suspicion and strangeness among the various
groups within the political community, it will be difficult to develop and con-
duct policies in a democratic society, let alone to have an effective form of de-
liberative democracy. There is no doubt that there would need to be a sense of
shared identity and commonality for there to be meaningful and sustained delib-
erative and participatory democracy. Language is clearly one of the institutions
that can provide the condition for such trust (although, in my view, speaking the
same language is a necessary, but not sufficient, condition for the cultivation of
trust that is essential for the sustenance of deliberative democracy). In the com-
munication age where the deliberative process is going to be conducted through
the media, especially the electronic media, "the presence of a shared media op-
erating in a common language" 162 will be needed. Dieter Grimm makes this
point with reference to Europe:

[T]he absence of a European communication system, due chiefly to language di-
versity, has the consequence that for the foreseeable future there will be neither a
European public nor a European political discourse. Public discourse instead re-
mains for the time being bound by national frontiers, while the European sphere
will remain dominated by professional and interest discourse conducted remotely
from the public. 163

None of the above necessarily means, however, that multilingualism is in-
herently inconsistent with deliberative democracy in the context of linguistic
federalism as I have sketched it out. There are a number of reasons why trust
would not be a casualty in such a political arrangement. First, since all citizens
would be required to be proficient in the national language, citizens would be
able to have access to the thought process of other citizens and hence the notion
of the incomprehensible "Other," which language differences are likely to en-
gender, would be greatly reduced. Even if it were not mandatory that citizens be
proficient in the national language, it is likely that most members of minority
linguistic groups will elect to learn the national or official language as a second
language because being proficient in such a language provides more opportunity
for social mobility and reduces the transaction costs generally shouldered by
minority language groups. 164 This may lead to what Patten calls "de facto con-
vergence on a common (second) language or set of languages." 165 Thus, to the
extent that there is going to be a common language at the national level (de facto
or legally mandated), the risk that members of one linguistic group would think
of members of another linguistic group as the incomprehensible "Other" is con-
siderably diminished.

The second safeguard for trust built into linguistic federalism is the ability

162. Kymlicka, Territorial Boundaries, supra note 75, at 269.

163. Grimm, supra note 53 at 296, cited in Kymlicka, supra note 75, at 269-70.

164. Comell & Bratton, supra note 10, at 621-23.
165. Patten, Political Theory and Language Policy, supra note 8, at 703.
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of linguistic groups to utilize their language as the medium of communication
and deliberation at the local level. This would reassure them that they are indeed
full partners in the political community, and thus incline them more to engage in
good faith arguments in the national (or intergroup) deliberative process. Lan-
guage recognition in the form of linguistic federalism is likely to reduce the feel-
ing of linguistic minorities "of betrayal and alienation from the whole political
community."' 166 The valuing and affirmation of difference is often, paradoxi-
cally, the condition for cultivating trust. 167 A group whose identity is affirmed
in the form of language recognition is less likely to feel that other linguistic
groups within the political community threaten its cultural survival.

Third, as I argued earlier, linguistic federalism will provide linguistic
groups the parallel public space for deliberation, which, in my view will not
only reassure them about the secured nature of their status (culturally or other-
wise) within the political community, but will also facilitate the deliberative
process as well. How so? At the local level, there is likely to be a more extensive
involvement among members of the linguistic group in the deliberative process
if their language is the language of deliberation. This is partly because people
are more likely to be most proficient in their local language than they are to
speak any other language, especially if the country does not have high literacy
rate. This is partly also because the language in which they deliberate will allow
them to consider the entire range of their culture and history. As two commenta-
tors put it, "Each language has its own window on the world." 168 Also, because
of the logic and virtue of federalism itself, the smaller the entity within which
deliberation is to take place the greater the chance that it will be more participa-
tory and inclusive.

It is reasonable to assume that the more deliberative the process at the local
level, the more likely the inter-group or national deliberative process will be
more inclusive and participatory as well. Deliberation at the local level estab-
lishes a genuine culture of deliberation which would facilitate the deliberative
process at the national level. Moreover, the various linguistic groups would have
had the space within which to prepare the condition for a fuller and more coher-
ent presentation of themselves and their concems to the national deliberative
process. Linguistic federalism will allow linguistic minorities the condition for
fuller self-presentation.

If one were to engage in a Rawlsian thought experiment by appropriating

166. Patten, Political Theory and Language Policy, supra note 8, at 704-05.
167. See IRIS MARION YOUNG, JUSTICE AND THE POLITICS OF DIFFERENCE 156-191 (1990).

168. NETTLE & ROMAINE, supra note 89, at 14. See also KYMLICKA, supra note 153, at 83
("Whether or not a course of action has any significance for us depends on whether, and how, our
language renders vivid to us the point of the activity."); Comell & Bratton, supra note 10, at 671
("We are immersed into a world thick with meaning, meaning that is passed on to us in language.
We rely on this language to give ourselves form slowly to distinguish ourselves from our surround-
ings.").

[Vol. 25:2
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the "veil of ignorance" 169 as a representational device, it would appear that lin-
guistic federalism is the arrangement that all linguistic groups would want to
prefer. If a linguistic group does not know its strength in numbers or resources,
but knows that it will share a political community defined by deliberative de-
mocracy with other linguistic groups, that group will likely choose linguistic
federalism. It may not be implausible to conclude that an arrangement which
would have gained the assent of members in a condition of equal vulnerability
will have a good chance of both getting endorsement in real life and encourag-
ing trust among members. 170

VI.

CHALLENGES TO IMPLEMENTATION OF LINGUISTIC FEDERALISM

A. Selecting a National Language of Deliberation

Both in relation to linguistic federalism and the recognition of minority
languages in situations of non-territorial-based linguistic minorities, I have ar-
gued for the adoption of a national language through which deliberation could
take place at the national level. However, I have not indicated how that language
should be chosen from among the various available languages. This is a difficult
issue that would need to be considered in the light of the particular history and
circumstances of a given polity. Some counties that have faced this issue have

created a completely new language. Indonesia is a good example.' 7 ' Others

have adopted the language of the majority, but some may opt for the most mar-
ginal language so as to minimize intense conflict among relatively strong lin-
guistic minorities on the issue of which language should be the national lan-

guage. Still others have used a "neutral" (often colonial) language, 172 and

169. RAWLS, supra note 24, at 118-23. Rawls used the representational device to refer to a cir-
cumstance where individuals who are motivated by self-interest but know no more about themselves
or one another (such as whether they will be a linguistic minority or not, what resources they will
command as individuals or as a group, etc.), except that they know that their society is subject "to
the circumstances of justice and whatever this implies" (id. at 119), engage in deliberation to de-
velop a conception of justice and to devise the basic structures of the society. For Rawls a just basic
structure is one which will be adopted unanimously by individuals under the veil of ignorance. See
also id. at 10-15.

170. Perhaps one could also view arrangements that emerge from conditions of equal vulner-
ability as not only indicating consent on the side of the various linguistic groups, but also as "institu-
tionalized fairness," to use a phrase from Stuart Hampshire. See STUART HAMPSHIRE, JUSTICE IS
CONFLICT 79 (2000).

171. Bahasa Indonesia, the national language, is strictly speaking, not a new language, but the
transformation of a Malay language. See Jacques Bertrand, Language Policy and the Promotion of
National Identity in Indonesia, in FIGHTING WORDS: LANGUAGE POLICY AND ETHNIC RELATIONS IN
ASIA 263 (Michael E. Brown & umit Ganguly eds., 2003). See also ABRAM DE SWAAN, WORDS OF
THE WORLD 81-95 (2001).

172. Some West African states have adopted English or French as the national language. "Eth-
nic languages are normally not accepted as national languages wherever other groups fear 'tribal
dominance' and prefer" colonial languages, which are viewed as "'tribally neutral."' J. SCHMIED,
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numerous other ways of choosing the national language remain to be imag-
ined. 1

73

B. Does Affirming Linguistic Multiplicity Undermine the Possibility of Change?

Assume that linguistic federalism would in fact facilitate rather than hinder
deliberative democracy and at the same time protect an important aspect of peo-
ple's being, their linguistic heritage. Assume also that this would reduce the risk

of language-based conflicts. Further assume that in fact I am right in concluding
that the condition of equal vulnerability would lead to linguistic groups opting

for something like linguistic federalism. Would such an arrangement make it
difficult for normal cultural and social changes to take place by seemingly natu-
ralizing linguistic differences? 1 74 I think not, and offer three arguments in de-

fense of this position.

First, the idea of linguistic federalism, as I outlined it, should not preclude
the possibility of linguistic groups revising their ideals. The parallel domain in
which linguistic groups imagine themselves is also one that would allow them to

imagine themselves differently. There is nothing that precludes a re-imagining
that would re-present or transform the particular language. In fact, the arrange-
ment that I advocate may facilitate such changes. A group that feels secure about

its position in the political community is more likely to engage in more candid
self-reflection than one which views other groups as constant threats to its very

existence as a cultural group. 1 7 5 The idea is to allow linguistic groups to decide

ENGLISH IN AFRICA: AN INTRODUCTION 27 (1991). Some West African states have adopted English
or French as the national language. India could be given as another example of a country where a
colonial language (English) is accepted as a national language partly because of its perceived neu-
trality in relation to the various linguistic groups. Amitav Choudhry, India: Bursting at the Linguistic
Seams, U.N.E.S.C.O Courier, Apr. 2000, available at
http://www.unesco.org/courier/2000_04/uk/doss24.htm ("Regarded as a 'neutral' language for wider
communication, and the language of technology, modernity and development, English is also a so-
cial status symbol.").

173. One criterion may be the relative richness of the language, how well developed it is and
whether it will be able to accommodate many complex scientific and technological ideas and thus
ensure a more robust deliberative process. The important thing is that, if done in the context of af-
firming the linguistic identities of communities, the language choice leads to less resistance and con-
flict. If a national language is coupled with rights and upholding local languages, the national lan-
guage will cease to have such overwhelming symbolic value. More importantly, it will assist in the
entrenchment of deliberative democracy in multilingual states.

174. A similar argument has been directed at consociationalism, the theory that attempts to re-
solve the problem of severely divided societies by advocating the establishment of a grand coalition
among the various blocs of the society with "segmented autonomy," "proportionality," and "minor-
ity veto." Arend Lijphart, Prospects for Power Sharing in the New South Africa, in ELECTION '94
SOUTH AFRICA: THE CAMPAIGNS, RESULTS, AND FUTURE PROSPECTS 221 (Andrew Reynolds ed.,
1994). The argument is that "by freezing cleavages, a consociational regime may actually reinforce
or, worse, create the conflict it is designed to solve." John S. Dryzek, Deliberative Democracy in
Divided Societies: Alternatives to Agonism and Analgesia, 33 POL. THEORY 218, 223 (2005). See
also Cass R. Sunstein, The Law of Group Polarization, 10 J. POL. PHIL. 175 (2002).

175. One sees this phenomenon in the United States in the way that blacks often respond to
problems within the community. One sees a closing of ranks whenever there is an allegation of mis-
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for themselves whether their language becomes a soft or hard parameter.' 76

Second, in addition to the adoption of a national language, interethnic (in-
terlingual) deliberation and accommodation could be promoted by a political ar-
rangement that gives incentive to political parties to widen their support base. 17 7

This could be accomplished with cross-regional voting laws that require national
political parties to compete in a certain number of regions and to win a certain
number of votes in these regions to be elected to the federal government (legis-
lative or executive). Such arrangements would ensure that strident identity-based
political parties would not dominate national governments and sharpen and natu-
ralize differences among the various linguistic groups.178

Third, a deliberative process that allows various linguistic groups to fully

participate in the process is likely to usher in changes not only in relation to spe-

cific linguistic groups, but in the larger political culture as well. Those changes
are likely to be more legitimate, fairer, and more stable. I think Richard Falk

was right when he noted that diversity of cultural forms will ensure that changes
will occur as a result of engagement of different lifestyles and modes of exis-
tence that "may provide models, inspiration, guidance, in the essential work of

deeds or failings of some sort even when a serious reflection would have been to the benefit of the
community. This is so because the white community is viewed as a constant threat to the welfare of
the black community and such candid reflection is often thought to give the white community the
ammunition to continue to do serious damage to the interest of the black community. The recent
controversy concerning Bill Cosby's statement about poor black communities not holding up their
end of the bargain is a good example. See Christopher John Farley, What Bill Cosby Should be Talk-
ing About: It's Fine to be Critical. But Blacks Should be Working Together, Not Against Each Other,
TIME MAGAZINE, June 3, 2004 ("Last month, Bill Cosby broke the unwritten rule of keeping black
dirty laundry in black washing machines.") See also M. Spencer Green, Cosby Has More Tough
Love for Black Community, ASSOCIATED PRESS, July 2, 2004; ERIC DYSON, IS BILL COSBY RIGHT?:
OR HAS THE BLACK MIDDLE CLASS LOST ITS MIND? (2005).

176. I borrow the term "parameter" from Ronald Dworkin. See Ronald Dworkin, Foundations
of Liberal Equality, in 11 THE TANNER LECTURES ON HUMAN VALUES 1, 70 (Grethe B. Petterson
ed., 1990). Small language groups may, for example, decide not to use their language as the lan-
guage of instruction, but rather may opt for the most widely used language. Thus, for example, in
Switzerland many members of the Romansch-speaking community, which is "only a few thousand
people;" have apparently "successfully pushed to have most of their children's classes taught in
German," because they believed that fluency in Romansch only will restrict opportunities for mem-
bers of the group. JEFF SPINNER, supra note 162, at 148.

177. For a detailed description of various election procedures that will provide incentives for
interethnic dialogue and moderation see REILLY, supra note 2, at 8 ("One of the most feasible paths
to such inter-group accommodation is to present political parties and candidates campaigning at
elections with incentives to cooperate across ethnic lines."). Reilly calls this arrangement "cen-
tripetalism," "a political system or strategy designed to focus competition at the moderate centre
rather than the extremes-primarily by presenting rational, office-seeking politicians with incentives
to seek electoral support from groups beyond their own ethnic community." Id. at II.

178. Donald Horowitz has been arguing, in my view quite correctly, that devolution ought to be
accompanied with the building of institutions that would offer political incentives for interethnic
accommodation. See Horowitz, Democracy in Divided Societies, supra note 17, at 34-37;
HOROWITZ, ETHNIC GROUPS IN CONFLICT, supra note 17, at 563-652; DONALD HOROWITZ, A
DEMOCRATIC SOUTH AFRICA?: CONSTITUTIONAL ENGINEERING IN A DIVIDED SOCIETY 124-226
(1991).
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world order redesign."' 179

C. Linguistic Federalism and the Availability of Exit as an Option

There are of course some burdens that linguistic groups whose languages
were not chosen as official or national languages have to shoulder. One burden
that is often mentioned is the possibility of competitive disadvantage-children
from those linguistic groups not chosen will in the long run be disadvantaged,
because they may not be sufficiently proficient in the dominant national lan-
guage and consequently unable to be fully competitive on a national scale. 180 As
a matter of simple logic, a person whose mother tongue is the national language
might have some competitive advantage over those whose language has not
been chosen as a national language. However, the risk of serious disadvantage is
minimized by the structure that I envision. First, the requirement that the na-
tional language be a medium of instruction above certain grade-levels in every
linguistically defined territory ensures that an acceptable level of proficiency is
attained by all members of the national community. Second, for those who wish
to use the national language from the beginning, exit is available both at the in-
dividual and the federal unit level. At the individual level, a person (or his
guardian) can elect to use the national language as his primary language or to go
to a school conducted in the national language. 18 1 This apparently happens in
relation to some linguistic groups in the Ethiopian federation where some small
linguistic groups have chosen to send their children to schools conducted in
Amharic, the national language, rather than to schools where the medium of in-
struction is the local language. The same is true in Tibet where parents send
"their children to study in Chinese cities since they believe that acquiring a Chi-
nese education would help their children compete better with Han people in the
job market."' 82 And at the unit level, the federal entity might elect to use the na-
tional language as its official language. The point, however, is that the particular
individual or community would have made the determination itself as to what
burden to carry and what cost to tolerate for making the choice it has made.

179. Richard Falk, The Rights of Peoples (in particular Indigenous Peoples), in THE RIGHTS OF
PEOPLES 23 (James Crawford ed., 1988).

180. See KUKATHAS, supra note 93, at 238. Kukathas makes the point not so as to embrace it
but so as to critique it.

181. In fact, it is not only individuals that have decided to opt out, but one of the linguistic re-
gions as well. One of the nine linguistically organized states, the Afar State, apparently opted to util-
ize Amharic, the national language, as medium in preference to its own language. See Thomas Bloor
& Wondwosen Tamrat, Issues in Ethiopian Language Policy and Education, 17 J. OF
MULTILINGUAL AND MULTICULTURAL DEV. 321, 328-29 (1996). The Ethiopian Constitution allows
the member states of the federation to "determine their respective official languages." ETHIO.
CONST. art. 5.

182. See Patriica Schiaffini, The Language Divide: Identity and Literary Choices in Modern
Tibet, 57 J. INT'L AFF. 81, 89 (Spring, 2004).
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VIII. CONCLUSION

Though it has its critics, the notion of deliberative democracy seems rather
sensible. After all, who would disagree with the proposition that a polity should
address concems and resolve disagreements and conflicts among its citizens
through a process whereby citizens offer reasonable arguments to their fellow
citizens? Deliberative democracy is a process that promises a good faith en-
gagement among all segments of the polity with the purpose of pursuing the
public good. The question then is what sorts of language policies are appropriate
for such a process.

As the imaginary conversation at the beginning of the article was meant to
suggest, theorists of deliberative democracy do not often ask themselves how
deliberative democracy would work in nation-states that are made up of many
linguistic groups, each of which seeks to make its language the language of pub-
lic communication. The leader of the Tamil Tigers is right. If deliberative de-
mocracy is going to be relevant to, or to be taken seriously by, much of the
world, its defenders have to confront directly the fact that most countries are de-
fined, and indeed divided, by many languages. 183

I have indicated in this article that there may be a range of responses avail-
able to the deliberative democrat. Unlike what I assumed would be the response
of most deliberative democrats who view multilingualism as a hindrance to de-
liberative democracy, and even to democracy itself, I have attempted to show
that multilingualism is perfectly compatible with a version of deliberative de-
mocracy. In fact, multilingualism may even be better in promoting deliberative
democracy to the extent that it facilitates two important conditions for genuine
deliberation: it will allow the various linguistic groups to present themselves in
the deliberative process fully both in the quantitative and qualitative sense.
Quantitatively, something like linguistic federalism will allow more members of
linguistic minorities to participate in the deliberative process. Qualitatively, lin-
guistic minorities will be able to present themselves more fully to the delibera-
tive process because the use of their language would have allowed them access
to the entire range of their history and culture. Seyla Benhabib observes that
"[1]egitimacy in complex democratic societies must be thought to result from the
free and unconstrained public deliberation of all about matters of common con-
cem." 184 I have argued in this essay that "free and unconstrained public delib-
eration" will be possible only when all (including linguistic minorities) are able
to participatefully "on all matters of common concern." Full participation entails
participants being able to bring all of who they are (not just part of who they

183. Habermas has dealt with the language issue in relation to the European Union only in pass-
ing and then only to avoid the issue by remarking that English has almost become the "second first
language" of Europeans. See JIrgen Habermas, Remarks on Dieter Grimm 's 'Does Europe Need a
Constitution?' I Eur. L. J. 303, 307 (1995), reprinted in HABERMAS, THE INCLUSION OF THE OTHER,
supra note 35, at 155-61.

184. Benhabib, supra note 31, at 68 (emphasis added).
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are) to the deliberative process. For linguistic minorities, this means ensuring
that their language becomes part of (and a means of) the deliberative process in
some way as well.

Contrary to Brian Barry's assertion that the politics of difference is at odds
with the politics of solidarity,' 8 5 I would argue that the politics of difference is,
in fact, the condition for a more durable and defensible politics of solidarity. In-
deed, in an earlier work I specifically tried to show how the language arrange-
ment that this essay recommends is premised on the desire to defend the politics
of solidarity and on the belief that institutionalized multilingualism is the best
route to a more sustainable and a more just form of solidarity in much of the
world that is divided, often severely, on the basis of linguistic differences. To
embrace linguistic federalism does not necessarily mean abandonment of the
politics of solidarity or of the importance of deliberation in the formation of that
union. Rather, to embrace linguistic federalism is to recognize that many states
are composed of a plurality of contending linguistic groups and to suggest that,
under those circumstances, we broaden our conception of when deliberative
politics and societal solidarity might be achievable. Recognizing the pluralities
"of attachments, identifications, and spaces of political action" in the world
around us poses no great threat to societal solidarity. Neither is the belief that
the state does not and should not have "the ability to colonize the terms of col-
lective identity."' 186

Our choice is not between deliberative democracy on the one hand and the
acknowledgement and affirmation of linguistic differences on the other hand.
Rather, the choice is whether or not there is going to be full and genuine delib-
eration. There cannot be a community of participation without a community of
communication, but that does not lead to the conclusion that unilingualism is the
only choice compatible with deliberative democracy. A community of commu-
nication, I have argued, can be constitutionalized while affirming linguistic plu-
ralism. Indeed, in many instances affirming linguistic pluralism may be a neces-
sary condition for a genuine form of deliberative democracy.

185. "The 'politics of difference' thus rests on a rejection of what we may call, in contrast, the
politics of solidarity." BARRY, supra note 61, at 300.

186. See William Connolly, Beyond Good and Evil: The Ethical Sensibility of Michel Foucault,
21 POL. THEORY 365, 380 (1993).
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Doha's Development
By

Sungjoon Cho*

INTRODUCTION

On July 28, 2006, the General Council of the World Trade Organization
(WTO) l indefinitely suspended the Doha Round negotiation as members failed
to reconcile differences in their positions on key issues such as farm tariffs and
agricultural subsidies. 2 After the negotiation was resumed, only nominally, in
February 2007, it has still remained deadlocked, failing to deliver any significant
progresses. These recent developments have pushed the Doha Round, as well as
its development agenda, into a realm of doubt. Against this dismal background,
this article ruminates on the developments of the Doha Round, probes causes
and factors contributing to the current debacle, and scrutinizes its ramifications.
The article concludes that the delivery of a successful Doha Round requires
public participation regarding protectionist trade politics.

During its first decade in existence, the WTO has failed to live up to its
appellation. As an organization where three out of four members are poor
countries, 3 the balance sheet of this global enterprise reveals a troublingly
disproportionate distribution of profits in favor of rich countries, 4 with the

. Assistant Professor of Law, Chicago-Kent College of Law, Illinois Institute of Technology. I thank
Larry Heifer, Gregory Shaffer, Carolyn Shapiro, Dan Hamilton, Mike Scodro, Bernadette Atuahene
and Patrick O'Donnell for their comments on earlier drafts. Darrin Halcomb provided excellent
research assistance. My special thanks to Flynn Coleman, Jim Keenley and the staff of the Berkeley
Journal of International law for their superb editorial work. All errors are mine. This article is current
as of April 14, 2007.

1. Marrakesh Agreement Establishing the World Trade Organization, April 15, 1994, Final
Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations [hereinafter
WTO Agreement], LEGAL INSTRUMENTS-RESULTS OF THE URUGUAY ROUND, 6, 6-18; 33 I.L.M.
1140, 1144-1153 (1994).

2. General Council Supports Suspension of Trade Talks, Task Force Submits "Aid for
Trade" Recommendations, July 27-28, 2006; See Sungjoon Cho, The WTO Doha Round
Negotiation: Suspended Indefinitely, ASIL INSIGHTS (Sep. 5, 2006), http://www.asil.org/insights/
2006/09/insights060905.html [hereinafter Cho, Suspended Indefinitely].

3. See WTO, Members and Observers, http://www.wto.org/english/thewtoe/whatis-e/tif e/
org6_e.htm (last visited Jan. 31, 2006).

4. See INCOME: Global Gap Rising, World Bank Study Shows, UN WIRE, Jan. 18, 2002;
United Nation Millennium Declaration, 5, U.N. Doc. A/res/55/2, Sep. 18, 2000, available at
http://www.un.org/millenniumi/declaration/ares552e.pdf ("For while globalization offers great
opportunities, at present its benefits are very unevenly shared, while its costs are unevenly
distributed.").
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exception of a handful of advanced developing countries such as Brazil, China,
and India. This development disparity is silhouetted against lavish protection of
products in rich countries that are poor countries' only lifelines, such as rice,
wheat, sugar, cotton, and clothing. For example, rich countries spend about one
billion dollars a day to protect their agricultural industries from foreign
competition, enough to fly rich countries' 41 million dairy cows in first class
around the world one and a half times.5 These generous agricultural subsidies to
rich countries' farmers eventually drive farmers from poor countries out of the
global market. This is a situation hardly obliging for addressing a global poverty
context in which twenty percent of the world's population lives on less than a
dollar per day.6

Sadly, the WTO's response to this "development deficiency" 7 has been
disconcerting. The 1999 WTO Ministerial Meeting in Seattle collapsed amid the
poor countries' frustration over the lack of development empathy in rich
countries. 8 Although the WTO members managed to launch the ambitious
development round in Doha in November 2001 against the backdrop of the
September 11 terrorist attacks,9 the North-South clash over agricultural trade
liberalization eventually felled yet another ministerial conference in Cancin in
September 2003.10 The following ministerial conference in Hong Kong in
December 2005 delivered only a modest outcome, in accordance with pre-
arranged low expectations; just enough to prevent an immediate debacle.
Disturbingly, however, it contributed little to the future of the Doha Round
negotiation, which was eventually arrested in July 2006 after a series of missed
deadlines and postponements. 1 '

The institutional ennui that the WTO has demonstrated in addressing
development issues under the Doha Round, in particular agricultural protection,
threatens its legitimacy. As a trade organization, its impotence in tackling
protectionism is highly unsettling. Moreover, if a supermajority of members

5. See WTO, The 10 Benefits: 4. Cost of Living, http://www.wto.org/english/thewtoe/
whatis_e/l0bene/10b04_e.htm (last visited Jan. 31, 2006).

6. See Nicholas Stem, Forward, in GLOBALIZATION, GROWTH, AND POVERTY: BUILDING AN
INCLUSIVE WORLD ECONOMY ix (A World Bank Policy Research Report, 2002) [hereinafter
GLOBALIZATION, GROWTH, AND POVERTY].

7. Celso L. N. Amorim, The WTO from the Perspective of a Developing Country, 24
FORDHAM INT'L L.J. 95, 96-99 (2000) (discussing "development deficit" under the WTO in the
areas of agriculture and textiles).

8. See Sylvia Ostry, Making Sense of It All: A Post-Mortem on the Meaning of Seattle, in
SEATLE, THE WTO, AND THE FUTURE OF THE MULTILATERAL TRADING SYSTEM 81 (Roger B.
Porter & Pierre Sauvd eds. 2000).

9. WTO, The Fourth Ministerial Conference (An Official Website), http://www.wto.org/
english/thewto_e/ministe/min0l_e/minOle.htm (last visited Oct. 15, 2005).

10. See generally Sungjoon Cho, A Bridge Too Far: The Fall of the Fifth WTO Ministerial
Conference in Cancidn and the Future of Trade Constitution, 7 J. INT'L ECON. L. 219 (2004)
[hereinafter Cho, A Bridge Too Far].

11. See Cho, Suspended Indefinitely, supra note 2.
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cannot benefit from its operation, why should it continue to exist? This
skepticism leads to a fatal loss of faith in the multilateral trading system. While
the WTO has faltered in the Doha Round, preferential regional blocs have
recently been proliferating at an exponential speed. 12 The dialects of
regionalism are rapidly replacing the global business language of multilateralism
by encroaching upon the spirit of free trade-nondiscrimination--and spreading
the ethos of mercantilism. 13 This image is d6jA vu, a shocking parallel of the
interwar period, when competitive regionalism precipitated global economic
balkanization. 

14

Against this depressing background, this article argues that the current
development crisis within the Doha Round is inextricably linked to the nature of
modem day trade negotiations. This Round reveals a bargaining process in
which the powerful can too easily exploit and prevail over the powerless. This
process is also vulnerable to domestic political maneuvers such as "capture,"
which signifies a phenomenon where government officials' decision-making is
influenced by special interests at the expense of public interests. 15 Under these
circumstances, the development concerns of poor countries are not well
represented, which accounts, despite years of talks, for the current sorry state of
negotiations on agricultural subsidies and tariffs.

To overcome these flaws of trade negotiation, this article suggests that
certain core legal precepts, such as anti-protectionism, should limit the ability of
rich countries to pursue mercantilist options. Adjudication under the WTO
dispute settlement mechanism can also provide further discipline over the
negotiation process by shedding a legal light on power differentials. To tackle
the problem of capture, a "bottom-up" formulation of negotiation positions
through active public participation in the domestic arena will change the
dynamic of the "two-level game." This depicts a subtle interface between

12. See The Future of the WTO: Addressing Institutional Challenges in the New Millennium
(WTO Consultative Board Report), at 21, released on Jan. 17, 2005, available at
http://www.wto.org/english/thewtoe/10anniv e/future wto e.htm (last visited Nov. 22, 2006).

13. Id.
14. See Edward C. Luck, American Exceptionalism and International Organization: Lessons

from the 1990s, in U.S. HEGEMONY AND INTERNATIONAL ORGANIZATIONS: THE UNITED STATES
AND MULTILATERAL INSTITUTIONS 25, 39 (Rosemary Foot, et al, eds. 2003) (quoting remarks by the
former U.S. Trade Representative Charlene Barshefsky).

15. Jon Hanson and David Yosifon, The Situation: An Introduction To The Situational
Character, Critical Realism, Power Economics, and Deep Capture, 152 U. Pa. L. Rev. 129 (2003);
Thomas W. Merrill, Capture Theory and the Courts: 1967-1983, 72 Chi.-Kent L. Rev. 1039 (1997);
William W. Bratton and Joseph A. McCahery, Regulatory Competition, Regulatory Capture, and
Corporate Self-Regulation, 73 N.C. L. Rev. 1861 (1995); Michael E. Levine & Jennifer L. Forrence,
Regulatory Capture, Public Interest, and the Public Agenda: Toward A Synthesis, 6 J. L. Econ. &
Org. (Special Issue 1990) 167, 193-94; Lamy Says 'Magic Number' 20, as Ministers Arrive in
Geneva, BRIDGES WEEKLY TRADE NEWS DIGEST, June 28, 2006, available at
http://ictsd.org/weekly/06-06-28.story I.htm [hereinafter Magic Number 20].
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international agreement and domestic endorsement. 16 Thus, it will deliver
negotiating positions that cater to the broad public welfare, not to the most
powerful special interests.

Part I chronicles the development of the Doha Round, followed by a sketch
of the pre-Hong Kong negotiation status in Part II. Part III then analyzes the
result of the Hong Kong Ministerial Conference and presents a mixed
evaluation. Part IV forecasts that adjudication under the WTO will intervene, if
not replace, the Doha negotiations for a better outcome in the area of agricultural
subsidies, and warns that regionalism may fill in the gap that the loss of trust in
multilateralism leaves. Part V proposes certain strategies to save the Doha
Round. It first diagnoses the current situation as a combined symptom of
parochialism and development failure, and then submits that the legal discipline
should be able to set certain limits on the current negotiation to tame
protectionist policies. It also calls for more public participation, such as hearings
and public debates, to shift the current top-down domestic politics in
formulating trade policies to a bottom-up process.

I.
HISTORY OF THE DOHA ROUND NEGOTIATION

A. Birth of the Doha (Development) Round

Although the eight-year Uruguay Round (UR) negotiations resulted in the
historic launch of the World Trade Organization (WTO) in January 1995, the
UR could not effectively address rich countries' long-standing protectionism in
areas such as agriculture and textiles, where many poor countries hold their
comparative advantages. Certain side agreements attached to the WTO
Agreement, such as the Agreement of Agriculture, set up future negotiations 17

to eventually deliver agricultural trade liberalization that would assist economic
development and reduce poverty in poor countries.

But, developing countries soon became frustrated by the inadequacy of rich
countries' implementation of early commitments in these areas, and began to
raise their voices regarding the "uneven distribution" 18 of UR benefits between
the rich and the poor. This development failure allegedly cost poor countries

16. See notably Robert D. Putnam, Diplomacy and Domestic Politics: The Logic of Two-Level
Games, 42 INT'L ORG. 427 (1988).

17. Agreement on Agriculture, Apr. 15, 1994, Marrakesh Agreement Establishing the World
Trade Organization, Annex IA, available at http://www.wto.org/english/docse/legale/14-ag.pdf.
See also WTO, Agriculture Gateway, http://www.wto.org/english/tratop e/agric-e/agrice.htm (last
visited Jan. 31, 2006).

18. Cf WTO, WTO News: Speeches - DG Mike Moore (Sep. 23, 1999), Africa and the
Multilateral Trading System: Challenges and Opportunities, http://www.wto.org/english/news e/
spmm e/spmm07 e.htm (last visited Jan. 31, 2005) ("There must be something in the pie for
everyone. Not pie in the sky when we die, but pie on the table.").
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over $100 billion a year, about twice as much as the total annual amount of
foreign aid the North gives the South. 19 This frustration contributed to the
collapse of the third WTO Ministerial Conference in Seattle in December 1999.
The Seattle debacle 20 was a serious blow to the newly established WTO and
cast a dark cloud over future negotiations.

It was an exigent situation-the September 11 terrorist attacks-that put
the WTO negotiations back on track. Based on a strong consensus among
negotiators that they should deliver a powerful message of stability and
prosperity to the international community, they managed to launch yet another
historic WTO trade round in Doha, Qatar, in November 2001. 2 1 Reflecting
urgent calls from the international community for trade's active role in
development and reducing poverty, the new trade negotiation agenda was named
the "Doha Development Agenda" (DDA). International development
organizations had emphasized that it is in the developed countries' interest to
reduce poverty and achieve economic development in developing countries
because it avoids social unrest and eventually contributes to global peace. 22

Lack of development and subsequent abject poverty are inextricably linked to
current conflicts and violence in many quarters of the world.23 Not surprisingly,
high youth unemployment in these impoverished regions increases the
likelihood of illegal and radical activities, including terrorism.24 Therefore,
without integrating those who are marginalized into the mainstream global
economy, the world simply cannot deliver peace and stability. Critically,
international trade offers a vital vehicle for such integration. 25

19. GLOBALIZATION, GROWTH, AND POVERTY, supra note 6, at 53.

20. "The Seattle WTO ministerial meeting failed to launch a new round, not because of the
protests in the streets, but because the major trading powers lacked the political will to accommodate
the interests of developing countries ... In order for developing countries to have confidence in a
new round, rich countries must deliver on commitments made in the past, such as accelerating the
agricultural trade negotiations and phasing out quotas on textiles and clothing." GLOBALIZATION,
GROWTH, AND POVERTY, supra note 6, at 60 (quoting the recent report of the UN High-Level Panel
on Financing for Development). Cf. Diana Tussie & Miguel F. Lengyel, Developing Countries:
Turning Participation into Influence, in DEVELOPMENT, TRADE, AND THE WTO: A HANDBOOK, 491
(Bernard Hoekman et al. eds., The International Bank for Reconstruction and Development/The
World Bank, 2002) (Observing that "after the significant concessions made in the Uruguay Round,
developing countries felt entitled to be included in the green-room process.").

21. WTO, The Doha Ministerial Declaration, adopted on Nov. 14, 2001, WT/M1N(0 1)/DEC/1
[hereinafter the Doha Ministerial Declaration].

22. See DEVELOPMENT Annan Calls For "Development Round" of Trade Talks, UN WIRE,
Sep.19 2000; IMFIWORLD BANK: Wolfensohn Promotes Equitable Growth, UN WIRE, Sep. 22,
2000.

23. See Worldwatch Institute Warns Of Threat To Global Stability, UN WIRE, May 23, 2003.
24. Press Release, ILO/04/36, Aug. 11, 2004, http://www.ilo.org/public/english/bureau/inf/pr

/2004/36.htm.

25. See generally Sungjoon Cho, A New Agenda for Peace: International Trade Law as a
Practical Discourse, in TRADE AS THE GUARANTOR OF PEACE, LIBERTY AND SECURITY?: CRITICAL,

HISTORICAL AND EMPIRICAL PERSPECTIVES 63 (Padideh Ala'i et al eds. 2006).
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The DDA comprises, inter alia, trade liberalization for agricultural
products (e.g., "substantial improvements in market access; reductions of, with a
view to phasing out, all forms of export subsidies; and substantial reductions in
trade-distorting domestic support"), trade liberalization for services (e.g.,
"movement of natural persons"), and market access for nonagricultural products
(e.g., reduction or elimination of tariff peaks and tariff escalation). 26 It also
addresses items on the developed countries' wish list, such as the "Singapore
issues" (investment, competition, transparency in government procurement, and
trade facilitation), which were named after the venue of the first WTO
Ministerial Conference in 1996 where those issues were first raised. These
Singapore issues have been greatly controversial because they concern
sophisticated regulations beyond the realm of conventional trade rules, and
therefore irritate many members, especially developing countries. 27

B. Deadlocked Negotiation

The propitious commencement of the Doha Round, however, did not
develop into a meaningful negotiation. In particular, developed countries failed
to deliver the most critical promise of the Doha Round: the reduction of
domestic agricultural protection such as farm tariffs and subsidies. In fact, the
$180 billion U.S. Farm Bill of 2002 as well as the E.U.'s recent failure to reform
the notorious "Common Agricultural Policy" (CAP) made a "mockery of the
idea that the Doha round was to be a development round."'2 8 These protectionist
policies directly hurt developing countries-many of which export agricultural
products to developed countries. Against this depressing backdrop, the fifth
WTO Ministerial Conference in Cancfin, Mexico, collapsed in September
2003.29 The U.S.-E.U. coalition on agricultural negotiation was strongly defied
by the Group of 20 (G-20) coalition-a group of developing nations led by
Brazil, China, and India.30 This deadlock over agriculture, as well as an
irreconcilable divergence on the Singapore issues between developing and
developed countries, finally torpedoed the Cancthn meeting. 3 1 The Cancfin
meeting even failed to deliver the desperate "Cotton Proposal" by four African

26. See Doha Ministerial Declaration, supra note 21.
27. See Cho, A Bridge Too Far, supra note 10, at 230-31.

28. World Trade: Coming Unstuck, THE ECONOMIST, Nov. 2, 2002 at 14; The Zoellick Plan:
Trading Insults, THE ECONOMIST, Nov. 30, 2002 at 67.

29. See Cho, A Bridge Too Far, supra note 10, at 231-33.

30. Rolf Kuntz, G-2lConsegue Nivelar Campo Para 0 Jogo Agricola, Sep. 11, 2003,
http://www.estado.estadao.com.br; Protests Dies at WTO Talks; Draft Agriculture Plan Withdrawn,
UN WIRE, Sep. 11, 2003.

31. WTO, Summary of 14 September, 2003, "Day 5: Conference Ends without Consensus",
available at http://www.wto.org/english/thewto e/ministe/min03 e/min03_14sept-e.htm (last
visited Jan. 31, 2005); Cancun Collapse: Where There is No Will There's No Way, BRIDGES DAILY
UPDATE ON THE FIFTH WTO MINISTERIAL CONFERENCE, Sep. 15, 2003, available at
http://www.ictsd.org/ministerial/cancun/wto-daily/ben03O915.htm.
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cotton-producing countries (Benin, Burkina Faso, Chad, and Mali), to eliminate
rich countries' cotton subsidies (in particular by the U.S.) that are harmful to
their development. 32 One African farmer reportedly said that "we are used to
hardship, disease and famine, now the WTO is against us as well. I think this
will stay in history."33

There was an air of crisis and alarm among negotiators and outsiders. But
that pressure was not enough to force the negotiators to achieve any satisfying
results. Since the collapse of the Cancfin meeting, the WTO Doha Round
negotiations accomplished little. The only possible exception was the ambiguous
"July Framework" agreement made in August of 2004 (also known as the "Doha
Work Programme"). 34 Under the July Framework, WTO members agreed that
they would use a "tiered approach" in reducing farm subsidies and tariffs. In
other words, the WTO would group a higher level of tariffs and subsidies into an
upper tier and subject them to deeper cuts. 35 But the WTO members agreed only
to the general terms of the July Agreement-the specifics were as thorny and
contentious as the rest of the Doha Round talks. At the end of July 2005,
negotiators again failed to agree on the baseline package (the "July
Approximation"), which would have been a preliminary deal covering critical
issues such as agriculture, industrial tariffs, and services. It would also have
helped facilitate a final delivery at the Hong Kong Ministerial Conference in
December.

36

It was not until early October 2005 that the Doha negotiations gathered new
momentum. The United States attempted to break the stalemate by making an
ambitious offer in agricultural trade liberalization. On October 10th, 2005, U.S.
Trade Representative Robert Portman submitted a serious reform proposal. The
proposal had three pillars of agricultural protection that would have taken effect
over the next five years. First, Portman proposed that countries substantially
reduce their agricultural tariffs, in amounts ranging from fifety-five percent to
ninety-percent percent. Second, countries would cut the most trade-distorting
farm subsidies by at least sixty percent, such as those that directly affected
production. In the third element of his proposal, Portman called for a fifety
percent cut of a newly established cap for subsides that did not distort trade,
such as direct payments to farmers. The overall goal was an ambitious one: to

32. At the Eleventh Hour, Divergence All Over Again BRIDGES DAILY UPDATE ON THE FIFTH
WTO MINISTERIAL CONFERENCE, Sep. 14, 2003, available at http://www.ictsd.org/ministerial/
cancun/wto-daily/ben030914.htm.

33. Id.

34. WTO, Doha Work Programme, Decision adopted by the General Council on August 1,
2004, WT/L/579.

35. Id., Annex A.
36. Sungjoon Cho, The Troubled Status of WTO Doha Round Negotiations, ASIL INSIGHTS,

Aug. 25, 2005, http://www.asil.org/insights/2005/08/insights050825.html (last visited Jan. 31, 2006)
[hereinafter Cho, The Troubled Status].
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completely repeal export subsides by the year 2010. 37

Although widely welcomed, the U.S. proposal was not without some
negative reactions. On the positive side, The Economist opined that the proposal
might rekindle the optimism that negotiators would complete the Doha Round in
2006, as originally scheduled. 38 The newly-elected WTO Director-General,
Pascal Lamy, also praised the proposal as an "important development." 39

Developing countries (the G-20 coalition), however, were not impressed by the
proposal and demanded a bolder offer in agricultural trade liberalization from
developed countries. For example, Brazil highlighted that the U.S. proposal
tended to cut only the "ceilings,". the statutorily set maximum levels of farm
subsidies rather than the actual payment levels.40 Likewise, Oxfam, a
nongovernmental organization (NGO), criticized the Portman proposal on the
grounds that it would cause only a negligible reduction in the current level of
farm subsidies in the U.S., 4 1 allowing the U.S. to maintain its controversial
"counter-cyclical payments" that guarantee farmers compensation for low
produce prices. 42 The Portman proposal would in effect allow the U.S. to
maintain its farm subsidies at a level similar to the current one. According to
critics, this would hardly constitute a true concession for the cause of
development.

Japan and the E.U., the proposal's two main targets, reacted more
negatively. The proposal required these two parties to cut farm subsides more
than the U.S., since their subsidies are larger than U.S. subsidies.43 Japan argued
that the proposal's demands were "out of balance with the level of reduction the
U.S. itself is ready to make." 44 While the European Commission tried to
respond to the U.S. proposal by offering agricultural concessions, 45 some E.U.
member states fiercely opposed such a move. France in particular was still
dealing with its negative vote on the E.U. Constitution.46 The French Interior

37. Rob Portman, America's Proposal to Kick-Start the Doha Trade Talks, FIN. TIMES, Oct. 10,
2005, at 15.

38. To Doha 's Rescue, ECONOMIST, Oct. 15, 2005, at 13.

39. Keith Bradsher, An Optimistic Voice for Deal on Farm Aid, N.Y. TIMES, Oct. 17, 2005, at
C2.

40. AG Subsides on Negotiation Table: Haggling Underway, BRIDGES WEEKLY WORLD
TRADE NEWS DIGEST, Oct. 12, 2005, available at http://www.ictsd.org/weekly/05-10-
12/index.htm [hereinafter Haggling Underway].

41. Press Release, Oxfam, U.S. Farm Subsides Offer 'Smoke and Mirrors" (Oct. 10, 2005),
http://www.oxfam.org.uk/press/releases/trade-ussubsidies I01005 .htm.

42. See Alan Beattie & Raphael Minder, U.S. Offer Farm Subsidies Cut, FIN. TIMES, Oct. 10,
2005, at 1.

43. See Portman, supra note 37, at 15.
44. See Haggling Underway, supra note 40.
45. See George Parker & Edward Alden, Brussels in Push to Unblock World Trade Talks, FIN.

TIMES, Oct. 15, 2005, at 2.

46. Cf Europe's New Protectionism, ECONOMIST, July 2, 2005, at 49.
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Minister, Nicolas Sarkozy, lambasted the U.S. proposal by stating: "the United
States... is trying to suck us into a fool's bargain by demanding Europe make a
disproportionate effort in exchange for concessions that are mostly tactical. '4 7

The French President Jacques Chirac even threatened to "block a world trade
deal" if the E.U.'s concessions went beyond the status quo of the Common
Agricultural Policy (CAP). 4 8

Nonetheless, the Commission's offer, although painfully crafted out of
acrimonious exchanges with many E.U. member states, including France, failed
to meet the expectations of E.U. trading partners. 49 The level of the proposed
E.U. tariff cuts (thirty-nine percent on average) and the broad exception for
sensitive products disappointed both developed and developing countries.
Furthermore, the terms of the offer were not as generous as they seemed at first
glance. In exchange for making the offer, the E.U. aggressively requested
concessions from developing countries in other sectors, such as industrial tariffs
and services. Ultimately, Portman's proposal only widened the chasm among
key negotiators, rather than narrowing it.

On November 9, 2005, major negotiators, including the U.S., the E.U., and
Brazil, admitted for the first time that WTO members would probably not be
able to fulfill their original ambition at the upcoming Hong Kong Ministerial
Conference. 50 These negotiators failed to deliver the "final modalities," which
include specific numbers and formulas that are necessary to make the Hong
Kong meeting useful for completion of the Doha Round during 2006. When the
negotiators failed to deliver these modalities, the WTO members began to
reduce their expectations for the Hong Kong meeting. Instead, they looked for
another venue to reach these final modalities. One diplomat referred to this next
best chance as a "Hong Kong II. ' '51 The situation was so bleak that Pascal Lamy
also announced that WTO members must "recalibrate" their original
expectations.

52

On November 26, 2005, against this ominous background, Pascal Lamy
presented the first Draft Ministerial Text on the Doha Work Program. The text

47. See Martin Arnold et al., Sarkozy's 'Fool's Bargain' Tirade Deepens French Rift with
Brussels, FIN. TIMES, Oct. 21, 2005, at 2.

48. See James Blitz et al.., Chirac Prepared to Vote on Global Trade Deal, FIN. TIMES, Oct.
28 2005.

49. EU Offer of Deeper Farm Tariff Cuts Fail to Restart Talks, BRIDGES WEEKLY TRADE
NEWS DIGEST, Nov. 2, 2005, available at http://www.ictsd.org/weekly/05-11-02/storyl .htm.

50. Members Scale Back Expectations for Hong Kong, BRIDGES WEEKLY TRADE NEWS
DIGEST, Nov. 9, 2005, available at http://www.ictsd.org/weekly/05-11-09/storyl.htm; Dark Clouds
over Doha, ECONOMIST, Nov. 10, 2005.

51. Stuck with the Second Best, ECONOMIST, Nov. 12, 2005, at 78 (citing the Brazilian Foreign
Minister, Celso Amorim, who expressed the necessity of holding "Hong Kong 11").

52. Members 'Recalibrating' Expectations for Hong Kong and Beyond, BRIDGES WEEKLY
TRADE NEWS DIGEST, Nov. 16, 2005, available at http://www.ictsd.org/weekly/05-11-
16/storyl.htm.
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would be used in the Hong Kong Ministerial Conference on December 13th-
18th, 2005. 53 As a testament to the little progress made in the prior negotiations
under the Doha Round, the Draft Text revealed a weak base for negotiations.
With very few specific commitments, it was basically a combination of a
summary on the current status of negotiations and an urgent call for intensifying
future negotiations. A serious disclaimer accompanying the Draft Text stated
that it "does not purport to represent agreement overall, and it is without
prejudice to any delegation's position on any issue." 54 On December 7, 2005,
WTO members adopted the Draft Text with some minor changes. 55

II.
THE PRE-HONG KONG STATUS OF THE DOHA ROUND NEGOTIATION

The Draft Text was a culmination of numerous talks that WTO members
had held since the launch of Doha Round in 2001. Despite four years of
negotiations, however, members still failed to deliver even a basic formula for
trade liberalization in key areas such as agriculture and industrial goods. While
there was some sporadic convergence, the Draft Text was still rife with
bracketed language, reflecting the wide divergences among Members' positions.
Negotiators could not marshal a sufficient level of domestic political capital to
enable certain breakthroughs. Protectionist pressures from the special interest
groups simply controlled the negotiation.

A. Agriculture

Without a doubt, agriculture has been the most controversial subject in the
Doha trade negotiation. From their inception, a wide rift formed between
developed and developing members over the appropriate level of trade
liberalization. This schism slowed the pace of dialogue and forced participants
to scale back their original ambitions. WTO members could not reach a
consensus on basic issues such as the algorithm for determining eventual levels
of tariff reductions. 56 Most glaringly, the Draft Text omitted target deadlines for
the proposed changes. In response to the widespread confusion precipitated by
the talks, the Chairman of the Special Section Committee on Agriculture created

53. Doha Work Program, Preparations for the Sixth Session of the Ministerial Conference,
Draft Ministerial Text, Job(05)/298, Nov. 26, 2005, available at
http://www.wto.org/english/thewto-e/minist-e/min05_e/draft text e.htm (last visited Jan. 31,
2006).

54. Id., at i.
55. Doha Work Program, Draft Ministerial Text, WT/MIN(05)/W/3, released on Dec. 7, 2005,

available at http://www.wto.org/english/thewto-e/ministe/min05_e/draft-text3_e.pdf [hereinafter
the "Draft Text"].

56. Id., at A-2.
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Annex A, an appendix claiming to be an objective summary of the areas of
coincidence and conflict between members. 5 7

Annex A of the Draft Text identified several points of "very considerable
potential convergence" on domestic support (subsidies). 58 First, WTO members
approved an overarching framework with three different scales (bands)
designating different subsidy levels (dollar thresholds) and cut ranges (thirty-one
to eighty percent). 5 9 Second, participants agreed to curb transitional (blue box)
subsidies contemplated by the July 2004 Framework (though they disagreed on
the specific steps necessary to achieve this end). Third, states approved a tri-
band schema (thirty-seven to eighty-three percent cuts) for the most trade-
distorting (amber box) subsidies, which mirrored the structure of the overall
initiative. 60 Importantly, however, these cuts offered by members were based on
the subsidy level "caps" from the Uruguay Round, and not on current, and often
lower levels.6 1 In other words, even if the Doha cuts were fully implemented,
they might not reduce subsidies currently in place. Finally, members agreed on

57. Id.,at A-1.

58. Id. at A-2, 8.
59. The following matrix represents the tentative framework for overall cuts by developed

countries; Id., at A-2, 8.
Bands Thresholds (US$ billion) Cuts

1 0-10 31%-70%

2 10-60 53%-75%

3 > 60 70%-80%

60. The following matrix represents the tentative framework for the AMS for developed
countries. Id. at A-3, 9.

Bands Thresholds (US$ billion) Cuts

1 0-12/15 37-60%

2 12/15-25 60-70%

3 >25 70-83%

61. WTO, Director-General's Letter to Journalists, http://www.wto.org/english/thewto_e/
minist-e/min05_e/brief elbrief0le.htm (last visited Jan. 31, 2006) [hereinafter Letter].
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tariff cuts (market access), divided into a tiered framework consisting of four
different bands for determining tariff cuts, although the actual size of the cuts
was disputed.62 The resulting arrangement subjected higher tariffs to bigger cuts
in the hope of reducing antidevelopment phenomena such as tariff peaks and
tariff escalation.

6 3

Nonetheless, negotiators diverged on various exceptions to agricultural
trade liberalization, such as "sensitive products" (for developed and developing
countries), "special products" (for developing countries), and "special safeguard
mechanisms" (for developing countries). 64 The end-date for eliminating export
subsidies also provoked discord among negotiators. 65 Although there were
certain "concrete proposals," such as the year 2010 as the end date for export
subsidies, negotiators failed to nail it down.66 This frustrating lack of progress
on core development issues after years of talks eloquently demonst'ates the
enduring intensity of domestic protectionist politics. The international cause of
development, no matter how urgent it is, simply could not alter how domestic
politics works. Lobbies from farm industries in major developed countries, such
as the Unites States and the E.U., resisted any substantial trade liberalization in
agricultural products.

B. Non-Agricultural Market Access (NAMA)

As in agriculture, negotiators failed to achieve meaningful progress with
regard to NAMA. The Draft Text did not establish a timeline for producing
modalities or for drafting new tariff schedules based on these modalities.6 7 A
second appendix-Annex B-simply laid out core issues in this arena. WTO
members agreed to steeper cuts on higher tariffs, (the "Swiss formula"), but

62. Draft Text, supra note 55, at A-5.
63. Letter, supra note 61. Both tariff peak and tariff escalation are hallmarks of protectionism.

Despite rounds of trade liberalization, tariffs on certain products, such as textiles and agricultural
goods, are over fifteen percent higher than those levied against manufactured goods in developed
countries (tariff peak). Also, tariffs on manufactured goods in developed countries increase with the
level of goods processing (tariff escalation). International Monetary Fund, Global Trade
Liberalization and the Developing Countries 2 (IMF Issues Brief, Nov. 2001), at 3, available at
http://www.imf.org/extemal/np/exr/ib/2001/110801.htm#i (last visited Mar. 27, 2002).

64. Draft Text, supra note 55, at A-5-A-6. Members agreed to designate certain agricultural
products as "sensitive products" excluded from farm tariff cuts in return for the expansion of import
quotas. Yet they strongly disagreed on the scope of such products. See Fierce Debate on Tariff Cuts,
infra note 127. Developing countries can maintain tariff barriers by designating another group of
products as "special products" that will be immune to tariff reduction, on account of "food security,
livelihood security and rural development concerns." See WTO Talks in "Crisis", infra note 121.
They may also use "special safeguard measures" to respond to the surge of imports on agricultural
products. Id.

65. Draft Text, supra note 55, at A-4, para 11.

66. Id. at A-4, 11, note 4.

67. Id., at B-I.
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disagreed on certain technicalities such as the number of coefficients, which
decide the eventual scale of those cuts.68 As is the case with agricultural market
access, the tiered nature of the cuts was designed to address problems such as
tariff peaks and tariff escalation plaguing developing counties exporting textiles
and clothing. 69 Thus, while members agreed on the basic goal of industrial
tariffs reduction, they failed to settle on key details surrounding the method and
extent of implementation.

Annex B indicated other important issues that split negotiators. For
example, members differed on whether flexibility given to developing countries
in tariff cuts should be taken into account in the general formula cut-namely,
whether developing countries should be required to cut more tariffs on account
of this pre-established flexibility.70 Members also failed to reach a consensus
over how unbound tariffs, which are actually applied at the border and can be
lower than bound tariffs (tariffs on the book), should be cut, though they agreed
that the reductions should fall within NAMA's overarching framework.7 1

The lack of progress in the industrial tariff negotiation mirrored the
development in the agricultural sector. Protectionist concerns deterred
negotiators, in particular those from advanced developing countries such as
Brazil and India, from offering any meaningful concessions in this sector and
thus making progress in the negotiation. Annex B concluded that the members'
failure to even get close to the final modalities of NAMA negotiations was
"highly troubling," and raised three priority areas for the upcoming Hong Kong
meeting: the formula, flexibility for developing countries, and unbound tariffs. 72

Highlighting such lack of progress, NAMA Chair Stefan Johannesson warned
that even if progress occurred in the agricultural talks, it should not be
interpreted as a positive indicator for NAMA talks. 73 He insinuated that no
progress in NAMA was equally as serious as no progress agricultural talks.74

C. Services

As a new approach to expediting negotiations on services, Annex C of the
Draft Text raised an interesting mode of negotiation-"plurilateral" negotiations.
Unlike conventional bilateral negotiations, plurilateral negotiations permit a
group of members to present "collective" requests to other members in any

68. Id., at B- l-B-2.
69. Letter, supra note 61.

70. Draft Text, supra note 55, at B-2, 10.

71. Id.,atB-3, 11.

72. Id., at B-7.
73. TNC: Lamy Outlines Doha Round Roadmap for Hong Kong and Beyond, BRIDGES

WEEKLY TRADE NEWS DIGEST, Oct. 19, 2005, available at http://www.ictsd.org/weekly/05-10-
19/story2.htm.

74. Id.
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sector or mode of supply.7 5 Developed countries might wish to use this mode of
services negotiation in order to secure substantial concessions from developing
countries under collective pressure, which the latter would certainly resist. Such
a divergent attitude toward the plurilateral negotiations added yet another omen
for the future negotiations. However, even in a preliminary sense, Annex C also
failed to deliver any timelines for service negotiations.76

D. Other Areas

The Draft Text also addressed various other areas aside from the three
major ones discussed above. These included trade remedies for unfair practices
such as antidumping and countervailing measures (e.g., further discipline on
antidumping measures), trade-related aspects of intellectual property rights (e.g.,
a multilateral system of notification and registration of geographical indicators
for wines and spirits), and environmental negotiations.77 Although little progress
had been made in most of these areas, trade facilitation negotiations registered a
relatively impressive achievement. The negotiation group came up with concrete
recommendations (Annex E) which the Draft Text "endorse[d]. ' '78 One might
attribute this rare consensus to the fact that trade facilitation concems
expediency in customs procedures, which serves the interests of all parties.

In areas related to development assistance, such as special and differential
treatment (S&D), as well as areas related to the least-developed countries
(LDCs), the Draft Text, without any convergence on specific mandates, simply
spotted various issues and urged members to intensify negotiations with high
aspirations. Along this vein, one conspicuous commitment concemed a full
implementation of "duty-free and quota-free market access" of products from
the LDCs. 79 . In conclusion, one might reasonably speculate that the Draft Text
was just enough of a face-saver to enable the upcoming Hong Kong Ministerial
Conference to go on as scheduled, despite the lack of solid substances upon
which to base the Conference.

III.

THE HONG KONG MINISTERIAL CONFERENCE (DECEMBER 13-18, 2005)

A. The Negotiation: Main Developments

Despite members' readjusted expectations and a modest Draft Text, the
Hong Kong Ministerial Conference held high hopes of saving the Doha Round

75. Id., at C-3.
76. Id., at C-4.
77. Id. at 4-10., D1-2.
78. Id., at 4.
79. Id., at 7.
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negotiation from its negative inertia. The overall structure of negotiations was
similar to that of the last Ministerial Conference in Cancht (2003).80 First, John
Tsang, the Conference Chairperson, who was Hong Kong's Secretary of
Commerce, Industry and Technology, appointed six of either "facilitators" or
"facilitators-at-large" in six major agendas (agriculture, NAMA, services,
development, rules, and other areas).8 1 These facilitators helped the Chairperson
manage the negotiations among nearly 150 members by coordinating small,
informal consultations among various groups in a particular area, and then report
these negotiations to the Chairperson. Based on the facilitator reports, the
Chairperson held plenary sessions with the full membership (heads of delegation
meeting) as well as other big and small informal meetings. 82

This format was a product of inevitable compromise between two
competing concerns-inclusiveness (transparency) and expediency. While
ideally every WTO member should take part in every negotiation session,
practical considerations on the logistics of negotiation necessitates such
intermediaries as facilitators. Director-General Pascal Lamy also held numerous
meetings, including the Green Room meeting with certain major groups and
individual members in order to facilitate consensus. Various country groupings,
such as the G-20, the FIPs (Five Interested Parties: the U.S., the E.U., Australia,
Brazil, and India), and the New Quad (the U.S., the E.U., Brazil, and India),
played critical roles in running the negotiations despite criticism of its lack of
inclusiveness. 83 The Chairman's Consultative Group, made up of thirty to forty
delegations representing these various groups, along with significant participants
in the negotiations, drafted the Ministerial Text.84

With members' expectations "recalibrated" on the comprehensiveness of
the Hong Kong package, it seemed that the priority of the conference became
achieving an early harvest of a concrete "development package," consisting of
aid for trade programs, as well as duty and quota-free market access for the least
developed countries' exports .85 Under the development package, the world's
poorest countries would receive various assistance from international

80. See Cho, A Bridge Too Far, supra note 10, at 227.

81. WTO Website, Summary of December 13, 2005, Day 1: Conference Opens Formally and
Ministers Consult on Industrial Goods, http://www.wto.org/english/thewtoe/ministe/min05_e/
min05_l 3dece.htm (last visited Feb. 2, 2006) [hereinafter WTO Brief 1].

82. Id.; WTO Website, Summary of December 14, 2005, Day 2: Convergence Elusive on First
Full Day of Consultations; Cotton Also Discussed, http://www.wto.org/english/thewtoe/minist-e/
min05_e/min05_14dece.htm (last visited Feb. 2, 2006) [hereinafter WTO Brief 2].

83. Expectations Low as Hong Kong Ministerial Gets Underway, BRIDGES DAILY UPDATE ON
THE SIXTH WTO MINISTERIAL CONFERENCE, Dec.13, 2005, available at http://www.ictsd.org/
ministerial/hongkong/wto daily/13_December/enO51213.htm [hereinafter Bridges Brief 1].

84. WTO Website, Summary of December 17, 2005, Day 5: Revised Draft Circulated,
Ministers Comment, http://www.wto.org/english/thewto_e/ministe/min05_e/min05_17dece.htm
(last visited Feb. 2, 2006) [hereinafter WTO Brief 5].

85. Bridges Brief 1, supra note 83; Richard Waddington, WTO Seeks Face-Saving Pact to
Keep Talks Moving, REUTERS, Dec. 13, 2005.
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organizations, such as the World Bank and the International Monetary Fund, in
order to improve their supply capacity and trade infrastructure, enabling them to
truly benefit from international trade. 86 They would also receive barrier-free
market access to the rest of the world to promote their economic development
through exports. 87 As another point on the development related agenda, the
"Cotton Four" (Benin, Burkina Faso, Chad, and Mali) again pushed forward
their cotton proposal, calling for the elimination of cotton subsidies by rich
countries, in particular the U.S.88 Most members supported the cotton proposal.
In fact, India referred to the cotton situation as a "bleeding wound on the
conscience of the world."'89 Although the U.S. admitted its responsibility in this
matter, its ihitial position was not very accommodative. 90

As negotiations passed the midpoint, major contentions among members
became salient. In agriculture, negotiators focused on "export competition"
issues, such as an end-date for the elimination of export subsidies, as well as
"parallelism"-whether export credits, guarantees, insurance, exporting-state
trading enterprises and food aid should also be covered by export competition
principles. 9 1 Regarding services, the G-90--consisting of African, Caribbean,
and Pacific countries (ACP), the LDCs, and the African Union-circulated a
new services draft that diluted the binding posture and strong language of Annex
C of the draft text (the "prescriptive and mandatory" provisions).92 Developed
countries, however, were strongly opposed to this attempt. The E.U. even
warned that it would collapse the whole conference. Understandably, developed
countries believed that absent binding commitments from developing countries,
opening their service markets to a substantial degree would be very difficult. 93

In terms of negotiation dynamics, the developing countries' position was
surprisingly united and solidified. The G-20 and the G-90 formed the "G-1 10"
and issued a joint statement identifying their common objectives: elimination of
all agricultural export subsidies by 2010, duty and quota-free access for LDC
exports, development assistance to those developing countries losing their tariff
preferences, and addressing of the cotton problems.94 However, in stark contrast

86. Draft Text, supra note 55, at 7-8.

87. Id., Annex F.
88. WTO Brief 2, supra note 82.

89. Id.

90. Bridges Brief 1, supra note 83.
91. WTO Website, Summary of December 16, 2005, Day 4: Ministers Start Preparing Revised

Draft Ministerial Text, available at http://www.wto.org/english/thewtoe/minist-e/min05_e/
min05_l6dec_e.htm (last visited Feb. 2, 2006); Draft Text, supra note 55, at A-4.

92. New Text in the Works, BRIDGES DAILY UPDATE ON THE SIXTH WTO MINISTERIAL
CONFERENCE, Dec.16, 2005, available at http://www.ictsd.org/ministerial/hongkong/wto daily/
16_December/en051216.htm [Bridges Brief 4].

93. Id.
94. Revised Ministerial to be Issued Today, BRIDGES DAILY UPDATE ON THE SIXTH WTO

MINISTERIAL CONFERENCE, Dec.17, 2005, available at http://www.ictsd.org/ministerial/hongkong/
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with the past alliance in Cancin two years ago, 95 this time, the U.S. and E.U.
failed to form a common ground on agriculture. While the U.S. criticized the
disappointing level of concessions from Europe in the reduction of farm
subsidies and tariffs, 96 the E.U. attacked the U.S. food aid, stating that it was
tantamount to farm subsidies.97 The aforementioned unity among a large
number of developing countries toward the core development issues probably
facilitated the "bottom-up" flow of negotiation proceedings.

B. Major Outcome: Hong Kong Ministerial Declaration

As predicted earlier, the Hong Kong meeting produced a modest, "face-
saving" deal with an accent on development. 98 Negotiators postponed resolving
the most difficult issues, such as concrete modalities for market access
negotiations, and instead elected to address easier issues, i.e. those that had
already achieved relatively high levels of convergence.

Developing countries accepted the E.U.'s unyielding position on
agricultural export subsidies, conceding their initial goal of 2010 and agreeing to
an elimination of all export subsidies, including export credits, guarantees, and
insurance, by the end of 2013. As for domestic support, the countries with
higher levels of subsidies agreed to make greater cuts. The E.U. will enact the
highest cuts, followed by the U.S. and Japan, then the remaining WTO
members. The modalities for agricultural tariff reduction were to be decided by
April 30, 2006. Yet even the full modalities for agricultural market access will
be accompanied by various exceptions for sensitive products (for developed and
developing countries), and special products (for developing countries). All
forms of cotton export subsidies by developed countries will be eliminated in
2006, along with quotas on LDC cotton imports, while access for the LDCs'
cotton will be duty-free from the beginning of the implementation period.
Further, members agreed to provide duty- and quota-free access to ninety-seven
percent of exports from the LDCs by 2008. The three percent loophole is big
enough, however, to protect certain sensitive industries in developed countries,
such as textiles in the U.S. and leather and rice in Japan.99 In regard to non-

wto daily/17_December/en051217.htm.

95. See Bruce Odessey, U.S.-E.U. Framework on Agriculture Seen as Way Out of WTO
Impasse, U.S. Department of State (International Information Programs), available at
http://usinfo.state.gov/topical/econ/wto/03081301.htm (last visited on Nov. 22, 2006).

96. In fact, the U.S., along with Australia and Canada, wanted "to name the E.U. as the main
obstacle to Doha round progress" in the APEC statement in November, 2005. See Anna Fifield &
Victor Mallet, APEC Urges Drive on Doha Deadlock, FIN. TIMES, Nov. 21, 2005, at 8.

97. Brinkmanship Marks First Day's Proceedings, BRIDGES DAILY UPDATE ON THE SIXTH
WTO MINISTERIAL CONFERENCE, Dec.14, 2005, available at http://www.ictsd.org/ministerial/
hongkong/wto-daily/14 December/en51214.htm [hereinafter Bridges Brief 2].

98. See e.g., Waddington, supra note 85.

99. Will Members Reveal Their Cards in Time?, BRIDGES DAILY UPDATE ON THE SIXTH
MINISTERIAL CONFERENCE, Dec. 15, 2004, available at http://www.ictsd.org/ministerial/hongkong/
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agricultural market access (NAMA), members finally adopted the "Swiss
formula," which requires greater cuts in higher tariffs, yet, again, final
modalities for tariff reduction would not be established until April 30, 2006.100

During services negotiations, developing countries originally opposed a
mandate of "plurilateral" request-offer negotiations, under which a group of
members, not just individual members, can request and offer services market
openings.101 However, the final Ministerial Declaration diluted the mandatory
aspect of plurilateral negotiation: requesting members should take into account
developmental levels of requested members which "shall consider" them. 102

In conclusion, while the Hong Kong Ministerial Conference did deliver a
certain development package as well as other timetables for future negotiations,
it is unclear how effectively the Conference contributed to the goal of
completing of the Doha Round by the end of 2006.

C. Evaluation. Half Full or Half Empty?

The procedural aspects of the Hong Kong Ministerial Conference,
specifically the increased transparency and outreach, exhibited a number of
encouraging signs for future ministerial meetings in the procedural aspects, but
the Conference left much to be desired in substance, even considering
recalibrated expectations.

The meeting deserves a certain amount of credit for its effort toward
enhancing accessibility and fairness. The WTO allowed 2000 NGO
representatives and 4000 journalists to attend the meeting 10 3, a total equal to the
delegations of WTO members, in addition to "webcasting" certain events in
Hong Kong. 10 4 Members were generally satisfied with the "bottom-up"
approach to negotiating that emphasized input coming directly from members,
as opposed to the approach that relied mostly on the Chair's text. 10 5 Finally,
Hong Kong proved a worthy host, providing "excellent facilities, good
organization and a secure environment for the negotiations."' 10 6

wto daily/l 5_December/en05l215.htm (last visited Feb. 2, 2006); Brief 7, infra note 110.

100. WTO Ministerial Conference (Sixth Session, Hong Kong, Dec. 13-18, 2005), Doha Work
Program: Draft Ministerial Declaration (Revision), WT/MIN(05)/W/3/Rev., Dec. 18, 2005,
available at http://www.wto.org/english/thewto-e/minist-e/min05_e/min05_e.htm (last visited Feb.
2, 2006).

101. Bridges Brief 4, supra note 92.
102. Brief 7, infra note 110.

103. Letter, supra note 63.

104. WTO, Webcasting, http://www.wtomc6.gov.hk/eng/webcasting/webcasting.html (last
visited Feb. 2, 2006).

105. WTO Brief 5, supra note 82.
106. WTO, Summary of December 18, 2005, Day 6: Ministers Agree on Declaration that Puts

Round Back on Track, http://www.wto.org/english/thewto-e/minist-e/min05 e/min05_l8dece.htm
(last visited Feb. 2, 2006) [hereinafter WTO Brief 6].
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In substance, however, the final outcome left little room for complacency.
Even the upbeat WTO Director General Lamy indicated the net mileage added
by the Hong Kong meeting towards the completion of the Doha Round was only
five percent (from fifety-five percent to sixty percent). 107 The most difficult part
of the negotiations-how and how much members, in particular rich countries,
will dismantle their protectionist barriers in major areas such as agriculture-
still needed to be addressed. Yet, this "down and dirty" part of the
negotiations 10 8 was unlikely even then to meet the 2006 deadline for completion
of the Doha Round. Now, with the indefinite suspension of the negotiation, it
seems nearly impossible. 10 9

Even the face-saving development package agreed to in Hong Kong is
porous, leaving enough room for rich countries to continue their current
protection of selective products. For example, the three percent exception to
duty and quota-free access for LDC exports allowed the U.S. and Japan to
exempt certain traditionally protected goods, such as sugar and rice, and avoid
stiff competition. One study demonstrates that this three percent niche may lead
to the exclusion of as many as 330 tariff lines. °10 Such a large loophole, perhaps
enough to cover most of the least-developed countries' main exports,
undermines any practical values of the Hong Kong development package.

The new package also avoided forcing the U.S. to tangibly respond to the
Cotton Proposal introduced by the Cotton Four. The final Ministerial
Declaration failed to deliver concrete commitments on the reduction or
elimination of domestic cotton subsidies, which are deemed to inflict the
greatest damage to those poor African countries.11 1 The Cotton Four countries
do not export cotton directly to the U.S. and thus will not benefit from the U.S.
grant of duty-free access, while the continued subsidization by the U.S. of its
domestic cotton industry makes these African cotton exporters less competitive
in other markets, such as in Asia. 112

Different evaluations were released from the inside and outside of the
WTO that attest to the foregoing mixed picture of the Hong Kong deal. A self-
assessment by the WTO was predictably optimistic. Director-General Pascal
Lamy emphasized that the Doha round was "back on track" and its development
priority rebalanced. 113 The Economist observed that rich countries attempted to

107. Paul Blustein, WTO Keeps Talks Alive with Deals on Some Trade Barriers, WASH. POST,
Dec. 19, 2005, at A 19.

108. Id.

109. See infra Part IV.

110. Low Ambitions Met: Members Adopt Declaration, BRIDGES DAILY UPDATE ON THE SIXTH
MINISTERIAL CONFERENCE, Dec.19, 2004, available at http://www.ictsd.org/ministeria/hongkong/
wto daily/1 9%20December/enO51219.htm [hereinafter Bridges Brief 7].

11. Id.

112. Id.
113. WTO Brief 6, supra note 106.
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"buy off' poor countries with a cheap development package in lieu of offering
bigger deals later. 114 NGOs launched harsh criticism on the lack of development
sensitivity in the deal. Oxfam condemned the outcome as a "betrayal of
development promises."1 15 Greenpeace also downplayed the much-advertised
development package as rhetorical and criticized the final compromise as being
heavily tilted in favor of rich countries. 11 6

Table 1: Evolution of Commitments under the Doha Round

Doha Work
Program (Aug.
2004)

Parallel
elimination of all
forms of export
subsidies by the
end date to be
agreed

A tiered formula /
greater cuts in
higher levels of
subsidies

A tiered formula/

greater cuts in
higher tariffs with
certain exceptions
(sensitive
products)

Ambitious and
expeditious
solution / A
subcommittee on
cotton

A formula
approach (to
effectively tackle
tariff peaks and
tariff escalation)!
Ad valorem terms

Progressively

Hong Kong
Ministerial (Dec.
2005)
Parallel elimination
of all forms of export
subsidies by the end
of 2013 / Other
disciplines completed
by April 30, 2006

Higher linear cuts in
higher bands / Top
band (E.U.); middle
band (US, Japan);
bottom band (the rest
of members)

Adopted four bands
for structuring tariff
cuts (with certain
exceptions) /
Modalities
established by April
30, 2006
All forms of export
subsidies eliminated
in 2006 / Duty and
quota-free access for
cotton from LDCs

Adopted the "Swiss
formula" (greater
cuts in higher tariffs)
/ Modalities
established by April
30, 2006

Negotiations

114. See Hard
Truths].

Truths in Hong Kong, THE ECONOMIST, Dec. 19, 2005 [hereinafter Hard

115. Oxfam Press Release, WTO Agreement A Betrayal of Development Promises, available at
http://www.oxfam.org.uk/press/releases/trade_1 91205.htm (last visited Jan. 31, 2006).

116. Press Release, Greenpeace, Face-Saving Declaration by the WTO Fails to Address the
Real Impact of Free Trade, Dec. 18, 2005, http://www.greenpeace.org/intemational/press/releases/
WTO_declaration fails address realimpacts free trade (last visited Jan. 30, 2006).

Agriculture

(Export
Competition)

Agriculture
(Domestic
Support)

Agriculture
(Market
Access)

Cotton

Non-
Agricultural
Market
Access
(NAMA)

Services

Doha Dev.
Agenda (Nov.
2001)

Reductions of,
with a view to
phasing out, all
forms of export
subsidies

Substantial
reductions in
trade-distorting
domestic
support

Substantial
improvements

N.A.

Reduction
(Elimination)
of tariff peaks
and tariff
escalation /
Modalities to
be agreed

Continuation of
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negotiation higher levels of intensified according
liberalization with to the Objectives,
no a priori Approaches and
exclusion of any Timelines set out in
service sector or Annex C
mode of supply

Least- Committed to Should provide Duty-and quota-free
Developed the objectives duty- and quota- market access on a
Countries of duty and free access for lasting basis, for all
(LDCs) quota-free exports from products originating

access for LDCs from all LDCs by
exports from 2008 (for at least
LDCs 97% of products)

IV.

INDEFINITE SUSPENSION (JULY 28, 2006)

A Series of Missed Deadlines: The Post-Hong Kong Developments

Though WTO members had originally planned to agree on the basic
template determining the scale of concession for each member by the end of
April 2006, the April deadline lapsed without any progress 117 and was extended
to June. 118 Yet, most members still showed little flexibility and did no more
than repeat their original positions while heavily criticizing other members'
inflexibility. As the talks continued, it became evident that "triangle" issues, i.e.,
farm subsidies, farm tariffs, and industrial tariffs, would determine the destiny of
the Doha Round. A successful Doha Round would compel the U.S. to
substantially reduce its farm subsidies, the E.U. to offer heavier cuts in its
agricultural tariffs, and developing countries, such as Brazil and India, to further
decrease their tariffs on manufactured goods. 119 While members could agreed
that these triangle issues should be resolved at the same time, disagreements
ensued over the triangle's ultimate "shape." 120 The U.S. wanted considerable
cuts in farm tariffs, minimizing any exemptions such as sensitive products,
special products, and special safeguard mechanism (the "three S's"). The E.U.
believed that the U.S. should guarantee a minimum cut of $15 billion in its

117. WTO Members to Miss April Deadline for Modalities, BRIDGES WEEKLY TRADE NEWS
DIGEST, April 26, 2006, available at http://www.ictsd.org/weekly/06-04-26/storyl .htm.

118. Lamy Sets End-June Deadline for AG, NAMA Modalities, BRIDGES WEEKLY TRADE NEWS
DIGEST, May 31, 2006, available at http://www.ictsd.org/weekly/06-05-3 l/storyl .htm.

119. Id.

120. Following G8 Summit, G-6 Ministers to Renew Push for Doha Round Deal, BRIDGES
WEEKLY TRADE NEWS DIGEST, July 19, 2006, available at http://www.ictsd.org/weekly/06-07-
19/story I .htm [hereinafter Following G8 Summit].
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current farm subsidies. Developing countries, meanwhile, objected to any drastic
tariff cuts for industrial goods for fear of "social dislocation and adjustment."']2 1

They argued that the triangle should not be "equilateral" since one could not
equate developed nations' reduction of farm protection with the dislocation in
the developing nations which cuts in industrial tariffs would precipitate. 122 .
Amid these unbridgeable gaps amongst the main players in the negotiation, the
June deadline frustratingly lapsed. In response, WTO Director General Pascal
Lamy declared a "crisis" in the Doha Round talks. 123

B. Doha-Lite? Diverging Ambitions for the Negotiation Outcome

As the Doha Round negotiation became deadlocked, a voice for a rather
modest deal surfaced. In fact, this call for curbed enthusiasm, departing from
what was an originally conceived as a grand deal that might have resembled the
previous Uruguay Round package, was in sync with the "recalibrated
expectations" among members before the Hong Kong Ministerial
Conference. 124 As the June deadline approached, Pascal Lamy presented his
own version of the Doha-lite, which he offered a "magic number 20." Lamy's
vision was for key members to agree on the triangle of issues (farm subsidies,
farm tariffs, and industrial tariffs), in a way that would satisfy all of them at a
modest level, centered on the number 20.125 According to Lamy, the U.S. would
lower its domestic farm subsidies below $20 billion; the E.U. would reduce its
agricultural tariffs to the point that G-20 developing counties demanded (fifety-
four percent); and developing countries, such as India and Brazil, would limit
their industrial tariffs to twenty percent (a coefficient of twenty).

At first, Lamy's proposal seemed a legitimate possibility. The E.U.
cautiously hinted that it might alter its original position, a thirty-nine percent cut
in farm tariffs, close to the level proposed by G-20 developing countries of fifty-
four percent. 126 Nonetheless, this reduction proved inadequate to please the
recalcitrant U.S. farm lobbies, who which pushed for an at least sixty-six percent
cut in farm tariffs. 127 In a testament to the U.S. farm lobbies' stalwart position,

121. WTO Talks In "Crisis " as High-Level Meeting Fails; Lamy to Try to Facilitate Consensus,
BRIDGES WEEKLY TRADE NEWS DIGEST, July 3, 2006, available at http://www.ictsd.org/weekly/06-
07-03/story 1 .htm [hereinafter WTO Talks In "Crisis"].

122. Following G8 Summit, supra note 120.

123. WTO News, Doha Development AgendaJune/July 2006 Modalities, 'We Are Now in
Crisis, 'Director-General to Try to Break Impasse, Jul. 1, 2006, http://www.wto.org/english/news-e/
news06_e/mod06 summary 01julye.htm (last visited Nov. 10, 2006).

124. See supra Part I.

125. Magic Number 20, supra note 15.

126. Alan Beattie & Frances Williams, Another day, another deadlock, as world trade talks
stall in Geneva, FIN. TIMES, July 1, 2006.

127. Chair's AG Market Access Paper Sparks Fierce Debate on Tariff Cuts, BRIDGES WEEKLY
TRADE NEWS DIGEST, June 14, 2006 available at http://www.ictsd.org/weekly/06-06-14/storyl .htm
[hereinafter Fierce Debate on Tariff Cuts].
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fifty-seven out of one hundred U.S. Senators signed a letter pressing the
President George W. Bush not to offer any substantial reduction of farm
subsidies. Against this background, the newly appointed United States Trade
Representative (USTR), Susan Schwab, finally declared that the U.S. would not
accept the "Doha-lite" plan. 128

C. The Debacle: The Doha Round Suspended Indefinitely

After they missed the June deadline, WTO members set yet another
deadline for the end of July. Key players formed a new cluster, the G6 (the U.S.,
the E.U., Australia, Brazil, India and Japan) and held two intensive negotiation
sessions at the WTO headquarters in Geneva in order to reach a last-minute deal
on the modalities. Even leaders attending the July G8 meeting in St. Petersburg,
Russia called for the deal.129 However, even these desperate efforts could not
deliver a necessary breakthrough. Upon this failure, Director General Pascal
Lamy immediately called a time-out. He recommended that the negotiations be
suspended indefinitely on July 24, 2006.130 On July 28, 2006, the WTO General
Council approved Director General Pascal Lamy's recommendation to suspend
the negotiation. 131 According to Kamal Nath, India's Commerce Minister, the
Doha Round is now "between intensive care and the crematorium," though it
may be completely dead. 132 Major players, the U.S., the E.U. and developing
countries (India and Brazil), exchanged rancorous criticism, blaming each other
for the failure of the negotiations. 133

Absent any further negotiation timetable, this suspension placed the Doha
Round in a realm of total uncertainly. Most seriously, due to the suspension, the
materialization of the hard-earned development package, including the
elimination of export subsidies and tariff/quota-free market access of exports by
the least-developed countries, also became uncertain. 134

128. Alan Beattie & Edward Alden, U.S. Not Prepared to Accept 'Doha lite '," FIN. TIMES, Jun.
10, 2006, at 5.)

129. Regarding the G8 statement on the Doha round talks, see http://en.g8russia.ru/docs/
16.html.

130. WTO News, Doha Development Agenda June/July 2006 Modalities, Talks Suspended.
'Today There Are Only Losers,' Jul. 24, 2006, http://www.wto.org/english/newse/news06_e/

mod06_summary_24julye.htm (last visited Nov. 10, 2006).

131. WTO News,General Council, General Council Supports Suspension of Trade Talks, Task
Force Submits "Aidfor Trade " Recommendations, July 27-28, 2006,

http://www.wto.org/english/news e/news06_e/gc_27july06 e.htm (last visited Nov. 10, 2006).

132. Doha Round Suspended Indefinitely After G-6 Talks Collapse, BRIDGES WEEKLY TRADE
NEWS DIGEST, July 26, 2006, available at http://www.ictsd.org/weekly/06-07-26/storyl.htm
[hereinafter Doha Round Suspended].

133. Id.
134. WTO News, Doha Development Agenda June/July Modalities, Lamy: Ministers Are Here,

But Will There Be Negotiations?, Jun. 30, 2006, http://www.wto.org/english/news-e/news06_e/
mod06_summary_30junee.htm (last visited Nov. 10, 2006).
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D. No Major Progresses after the Nominal Resumption of Negotiations

The "Mini-Ministerial" meeting in Davos in January 2007 where thirty
governments reaffirmed their commitments toward the Doha round rekindled
the dying light of negotiations. WTO Director-General Pascal Lamy declared in
February that "we have resumed our negotiations fully across the board." 135

Nonetheless, trade diplomats have failed thus far to deliver any meaningful
progresses, if not major breakthroughs. The current status quo in negotiations
seems little different from where it used to be at the time of suspension. Even
the widely anticipated high-level talks among four major players - the U.S.,
E.U., India and Brazil - and the Director-General Lamy in March ended with no
steps forward. 136 Frustrated, Pascal Lamy called urgently for "full speed"
negotiations. 137

In the meantime, the current U.S. domestic political situation is not very
favorable to the Doha round. Many members of Congress still seem reluctant in
extending the president's trade promotion authority (TPA), formerly known as
the fast track authority, which is critical to pass any trade deal in Congress
without amendment. 138 The ever-growing U.S. trade deficit also tends to
question the current administration's trade policies and augment the
aforementioned reluctance in Capitol Hill. 139

V.
PROSPECTS: THE HAZY FUTURE OF THE DOHA ROUND

A. Mission Impossible?

The suspension undoubtedly dimmed the prospect of the successful
completion of the Doha Round. From a technical standpoint, the suspension
made it impossible to complete the Round by the original deadline (the end of
2006) agreed upon in the Hong Kong Ministerial Conference in December 2005.
While the Doha Round's mileage up to Hong Kong (fifety-five percent)1 40 ran
quite short of the original ambition (seventy-five percent), 14 1 members had

135. Doha Round Negotiations Fully Resume; Lamy Sees Favourable Conditions for Deal,
BRIDGES WEEKLY TRADE NEWS DIGEST, Vol. 11, No. 4, Feb. 7, 2007.

136. High-Level Talks Yield No Breakthrough on Doha, BRIDGES WEEKLY TRADE NEWS
DIGEST, vol. 11, No. 8, Mar. 7, 2007.

137. Lamy Calls for "Full Speed" Doha Negotiations at Multilateral Level, BRIDGES WEEKLY
TRADE NEWS DIGEST, vol. 11, No. 9, Mar. 14, 2007.

138. Schwab Sets Out Case for TPA Renewal, as Trade Deficit Hits Record High, BRIDGES
WEEKLY TRADE NEWS DIGEST, vol. 11, No. 5, Feb. 14,2007.

139. Id.
140. See Blustein, supra note 107.

141. Letter, supra note 61.
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made no significant progress by the time of the suspension, perhaps because the
remaining issues were the most difficult issues to tackle and were pushed aside
during the Doha Round. Even with the modalities in hand, at least six months
would be necessary to convert this abstract template into concrete individual
national schedules. These schedules would need to contain numerous product-
by-product tariffs and subsidy liberalization timelines, as well as an agreed
scope of exemptions, such as for sensitive products (for both developed and
developing countries) and special products (for developing countries). 142

From a political standpoint, the future of the Doha round appears bleak.
The U.S. government has failed to make any meaningful concessions concerning
the reduction of farm subsidies before, and even after, the mid-term election in
November 2006.143 One might predict that any negotiation might not at all
recommence until after the U.S. mid-term election, or even in 2009 with the
election of a new U.S. president. 144 Admittedly, the original Doha Round
deadline may be extended if the U.S. Congress extends the "fast track"
authority, by which Congress can only vote up or down on a trade agreement
without any amendment, beyond the current expiration date of July 2007. Along
the same lines, the USTR, Susan Schwab, has recently implied that a deal on the
modalities in early 2007 may help her to persuade Congress into conferring such
an extension. 14 5 Yet, this scenario will only materialize if the protectionist
sentiments prevalent in the current U.S. Congress subside. 14 6 Likewise, the E.U.
may find it politically daunting to offer meaningful concessions in farm tariffs
under the recent protectionist atmosphere at home. 147 Unfortunately, the E.U.'s
refusal to offer more than the status quo gives the U.S. excuses to keep its own
offer low. 148

More seriously, if poor countries continue to become frustrated by the
inadequacy of rich countries' concessions in agriculture, they may lose the
incentives to remain involved in this "Development Round." 149 This draws into
question the E.U.'s demands for reciprocity from developing nations as a means

142. Magic Number 20, supra note 15.
143. Doha Round Starting to Thaw?, BRIDGES WEEKLY TRADE NEWS DIGEST, Sept. 13, 2006

available at http://www.ictsd.org/weekly/06-09-13/story I .htm.

144. Doha Round Suspended, supra note 132.
145. Governments Exploring How to Restart Doha Round Talks, BRIDGES WEEKLY TRADE

NEWS DIGEST, Aug. 2, 2006, available at http://www.ictsd.org/weekly/06-08-02/storyl.htm
[hereinafter How to Restart Talks].

146. Doha Round Suspended, supra note 132.
147. See Raphael Minder, Trade Chief Says EU United on Farm Stance, FIN. TIMES, Dec. 21,

2005 (reporting that the E.U.'s protectionist position has been solidified among Member States after
the Hong Kong Ministerial Conference).

148. See Philip Bowring, Silver Lining in WTO Talks, INT'L HERALD TRIBUNE, Dec. 20, 2005,
at 9.

149. Cf Robert Hunter Wade, Doha Failure Would Not in Fact Amount to Disaster, FIN.
TIMES, Nov. 4, 2005, at 14; A Dead Heat for Last Place, N.Y. TIMES, Oct. 14, 2005, at A24.
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of averting criticism of its lack of agricultural concessions. As Joseph Stiglitz
and Andrew Charlton have aptly observed, rich countries' demands for a quid
pro quo deal with poor countries disregards the "egregious unfairness" already
embedded in the current world trading system. 150 "The Doha round is biased
against European and American farmers in the way that courts are biased against
criminals." 15 1 While poor countries should also open their service markets and
cut their industrial tariffs, the burden of such reciprocal concessions should not
be disproportionately fall on them, especially in the early developmental
stages. 152 Therefore, rich countries should move first in this development
round. 153

With the WTO facing a crisis similar to the end of the Uruguay Round
negotiations, WTO Director-General Pascal Lamy should play an active
leadership in ensuring the future of the Doha Round, as the late Arthur Dunkel
once illustrated. Although the context of negotiations has changed dramatically
since then, 154 and Lamy himself has been lukewarm on such a prospect, 155 the
Director-General may still be able to broker intersectoral deals, such as those
between agriculture and services, to accelerate the overall pace of negotiations.
Thus, first of all, Lamy must help break the current deadlock by persuading or
pressuring his fellow Europeans to provide a better offer in agriculture. 156

B. Negotiation v. Adjudication

To the surprise of many developed countries, developing countries have
successfully challenged the former's agricultural subsidies before the WTO
tribunal. In US. - Subsidies on Upland Cotton (2005), Brazil won a dramatic
victory over the U.S.'s controversial cotton subsidy regime when the WTO

150. Andrew Charlton & Joseph Stiglitz, The Doha Round Is Missing the Point on Helping
Poor Countries, FIN. TIMES, Dec. 13, 2005, at 19.

151. Dawdling Doha: E.U. and U.S. bear responsibility for getting trade talks going, FIN.
TIMES, Aug. 1, 2005, at 14.

152. During the Hong Kong Ministerial Conference, nine developing countries (Argentina,
Brazil, Egypt, India, Indonesia, Namibia, the Philippines, South Africa, and Venezuela) sent a letter
to Chairman John Tsang stating that the foundation of the negotiations was antidevelopment;
specifically, in return for agricultural reform, developed countries were requesting cuts in industrial
tariffs that were too drastic for developing countries. See Bridges Brief 2, supra note 97.

153. See Oxfam Press Release, Responsibility on EU. and US to Deliver Fair Trade Rules for
2006, Dec. 20, 2005, available at http://www.oxfam.org/en/news/pressreleases2005/
pr05l220_hongkong (last visited Feb. 2, 2006) [hereinafter Responsibility on E.U. and US].

154. See Keith Bradsher, W.TO. Chief Won't Count on Consensus, N.Y. TIMES, Nov. 25, 2005
at Cl.

155. Lamy reportedly said that "we've got plenty of [text] on the table.., what we do not have
on the table is numbers." WTO Talks In "Crisis" as High-Level Meeting Fails; Lamy to Try to
Facilitate Consensus, BRIDGES WEEKLY TRADE NEws DIGEST, Special Update, July 3, 2006,
available at http://www.ictsd.org/weekly/06-07-03/storyl .htm.

156. Lamy acknowledged that the E.U. should improve its offer for the Doha Round to be
successful. See Hard Truths, supra note 114.
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Appellate Body (AB) ruled that certain programs under the regime were
prohibited subsidies under the Agreement on Subsidies and Countervailing
Duties (SCM Agreement) and that injured Brazil's cotton industry in the global
market. 157 In EC - Export Subsidies on Sugar (2005), the AB sided with Brazil
and Thailand, not only by condemning certain aspects of the E.U. export subsidy
regime, such as violations of the Agreement on Agriculture, but also by
implying that those export subsidies might further violate the SCM
Agreement. 158

Undoubtedly, these recent victories under the WTO dispute settlement
procedure are inspiring to those poor countries whose crops are forced to
compete with heavily subsidized products from rich countries. In fact, some
countries, like Uruguay, have already expressed interest in filing complaints
with the WTO against rich countries over with respect to their subsidies. 159 As
long as the legality of rich countries' subsidies in areas other than cotton and
sugar is still questionable under the WTO, 160 an impetus for litigation may
persist for the remaining period of the Doha Round talks, particularly when
further negotiations fail to deliver solid agricultural trade liberalization. Several
reasons justify this observation.

First, most developing countries may consider this the adjudication option
superior to a negotiation option, since the former need not cost them any
concessions. Second, dismantling trade barriers by judicial decree holds stronger
appeal for economic justice than would does bargaining. Third, developing
countries have nothing to lose even if they fail to win the litigation because any
way they would not have come to a superior outcome by means of negotiation
with developed countries. On the contrary, litigation under the WTO dispute
settlement mechanism raises awareness about developed countries' protectionist
policies and thus attracts a number of third-party interventions. This heightened
level of consciousness tends to make it more difficult for rich countries to
defend their protectionist positions. Fourth, threats of litigation may also give
developed countries certain incentives to reach a bargain with potential
complainants, i.e., developing countries. Even the U.S. government invokes the
prospect of international litigation when it persuades domestic farmers to accept
agricultural reform. 16 1 Fifth, for most developing countries, only a limited
number of exports, such as corn, rice, and tomatoes, are at stake in greater

157. Appellate Body Report, United States - Subsidies on Upland Cotton, WT/DS267/AB/R
(Mar.3, 2005).

158. Appellate Body Report, European Communities - Export Subsidies on Sugar,
WT/DS265/AB/R, WT/DS266/ABiR, WT/DS283/AB/R (Apr. 28, 2005).

159. See Alan Beattie, Farming Subsidies 'Could Face Legal Threat,' FIN. TIMES, Nov. 30,
2005, at 3.

160. See generally OxFAM, TRUTH OR CONSEQUENCES: WHY THE EU AND THE USA MUST
REFORM THEIR SUBSIDIES, OR PAY THE PRICE, OXFAM BRIEFING PAPER NO. 81 (Nov. 2005).

161. Id.

2007]

27

Co: Doha's Development

Published by Berkeley Law Scholarship Repository, 2007



192 BERKELEY JOURNAL OF INTERNATIONAL LAW [Vol. 25:2

access to rich countries' markets. 162 Therefore, they may achieve more effective
and targeted market access through litigation than by a general reduction of
subsidies through negotiation. Some even argue that the WTO's retaliation
mechanism should be strengthened to enhance its effectiveness after the
suspension of the Doha Round talks.1 6 3

The past experience of the UR also attests to the critical influence that
potential adjudication exerts on pending negotiation. For example, the UR
addressed the bitter row between the U.S. and the EC concerning the latter's
subsidies for processors and producers of oilseeds after the U.S. victory on this
issue in the GATT panel brought significant pressure to bear on the EC. 164 It is
easier, even for losing parties, to implement the decisions of a neutral third
party, such as the GATT/WTO panel, than to concede or succumb to the
counterpart's position in the negotiation setting. 165 Admittedly, an overzealous
use of litigation in the WTO could backfire in those developed countries that are
potential defendants. 166 In this context, Pascal Lamy warned that "shifting
priority away from negotiations and to litigation. . . could damage the fragile
balance that exists between interpreting existing rules and creating new and
more relevant WTO agreements."' 16 7

In sum, an adjudicative option, if exercised properly and with good timing,
will have significant influence on WTO members' bargaining positions in the
reduction of farm subsidies. Of course, for this option to materialize in a way
that truly empowers developing countries, the WTO Secretariat, non-
governmental organizations, and other WTO members must provide a great deal
of technical and financial assistance, as well as other capacity-building support.

C. Multilateralism v. Regionalism

The recent proliferation of regional trading blocs, which are preferential
and thus discriminatory in nature, threatens the operation of the multilateral
trading system based on the Most-Favored Nation (MFN) principle, as the
Sutherland Report warned in 2005.168 Yet, if the Doha Round negotiation

162. Regarding a list of agricultural products subsidized by the U.S. and the E.U. which are
potentially subjects of the WTO complaints, see id., at 1-2.

163. Franqois Traord and Jean-Michel Severino, What Next for Poor Countries?; Doha
Postmortem II, INT'L HERALD TRJB. July 28, 2006 at p.6.

164. See John M. Weeks, The External Dynamics of the Dispute Settlement Understanding and
its Impact on Trade Relations and Trade Negotiations: An Initial Analysis, presented at the
Conference on Int'l Trade and Dispute Settlement (Montevideo, April 15, 2004), at 8-9.

165. Id. at 5.
166. Doha Round Suspended, supra note 8; The Future of Globalization, ECONOMIST, Jul. 29,

2006, at II (observing that after the suspension of the Doha round talks, the U.S. Congress seems to
become more hostile to WTO rulings against the U.S.).

167. How to Restart Talks, supra note 145.
168. WTO Consultative Board, The Future of the WTO: Addressing Institutional Challenges in
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remains comatose, it may further stimulate such propensity for regional
propensity association as negotiators search for alternative venues for trade
talks. 169

Upon the collapse of the Cancdtn meeting in 2003, the U.S. had already
pronounced its preference for bilateral, regional trade deals, implying that
regionalism is an "option" for U.S. trade policies 170 and that it would proceed
only with "can do" countries. 171 Since the Cancfin meeting, the U.S. has
completed regional trade deals with Australia (May 18, 2004), Central American
countries (Central American Free Trade Agreement (CAFTA): Costa Rica,
Dominica, El Salvador, Guatemala, Honduras, and Nicaragua) (May 28, 2004),
Morocco (June 15, 2004), and Bahrain (September 14, 2004), and i is
negotiating similar deals with Panama, Andean countries (Peru, Colombia, and
Ecuador), and the Southern African Customs Union (SACU) members. 172

Problematically, the Bush administration has already spent considerable political
capital by pushing forward the ratification of these regional trade deals in
Congress, especially CAFTA.173 This exhaustion of political capital by the
executive casts doubt over the prospects of the Doha Round.

To make things worse, regionalism tends to be highly contagious. Under
what may be termed "reactionary regionalism,"' 174 major East Asian countries
that have traditionally been staunch advocates for multilateralism, and even
labeled the "Friends of MFN," 175 have recently become converts to regional
trade deals. China, Japan, Korea and members of the Association of South East
Asian Nations (ASEAN) have competitively formed bilateral (e.g., Korea -
Chile FTA), trilateral (ASEAN - AUS/NZ), and other sub-regional trade deals
(e.g., ASEAN plus Three) among themselves and with other non-Asian trading
partners. 176 While each country's motivation in jumping on the regional

the New Millennium, ch. II (Jan. 17, 2005), available at http://www.wto.org/english/thewto_e/
10anniv-e/I0annive.htm#future.

169. See Ken Heydon, After the WTO Hong Kong Ministerial Meeting: What is at Stake?
(OECD Trade Policy Working Paper No. 27 2006), at 6.

170. Memorandum from the Office of U.S. Sen. Charles Grassley, Collapse of Trade
Negotiations in Cancdin (Sep. 14, 2003).

171. Press Release, USTR, Statement of U.S. Trade Representative Robert B. Zoellick: Zoellick
Calls Cancun WTO Ministerial Important Midpoint in Global Talks (Sep. 5, 2003).

172. USTR, Bilateral Trade Agreements, available at http://www.ustr.gov/TradeAgreements/
Bilateral/SectionIndex.html (last visited Feb. 2, 2006).

173. See The CAFTA Conundrum, ECONOMIST, Jun. 18, 2005, at 15.

174. See Mark Beeson, ASEAN plus Three and the Rise of Reactionary Regionalism (2003),
http://eprint.uq.edu.au/archive/00000496/ (last visited Dec. 28, 2004).

175. ROBERT SCOLLAY & JOHN P. GILBERT, NEW REGIONAL TRADING ARRANGEMENTS 1N THE

ASIA PACIFIC?, 4 (2001).
176. See ASEAN Looks to Deepen Integration, Forge New Trade Ties, BRIDGES WEEKLY

TRADE NEWS DIGEST, Sep. 8, 2004, available at http://www.ictsd.org/weekly/04-09-08/story2.htm.
See also Krishna Guha, Pakistan Hopeful U.S. Will Start Trade Talks as Part of War on Extremism,
FIN. TIMES, Aug. 7, 2006, at 4.
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bandwagon may vary, one common explanation that can be offered is in relation
to these countries' reactions is that such regionalism is a reaction to U.S.-led
regionalist policies. 177

These regionalist developments certainly do not bode well for the future of
multilateral trade negotiation. One might reasonably speculate that these
regionalist policies will dry up the political capital and other scant resources
necessary for multilateral trade deals. 178 Some negotiators have already become
lukewarm to the WTO negotiations.1 79  Without a serious political
recommitment to multilateralism, global trade discourse under the Doha Round
will languish, as the negotiators' dissidence on the WTO rises and public
support for the WTO becomes lackluster.

This consequence would be highly troubling for two reasons. First,
regionalism is inferior to multilateralism in creating global welfare gains. 180

According to one simulation, 18 1 all developing countries' bilateral deals with
rich countries would generate only $112 billion dollars in 2015, while
multilateral trade liberalization would bring global gains of $263 billion dollars
in the same year. Moreover, developing countries, especially low-income
countries, would suffer net losses, $22 billion and $19 billion dollars,
respectively, by these bilateral deals, while rich countries could still record net
gains. Therefore, regionalism is not only an inferior income-generating
mechanism to multilateralism, but is also a developmentally unsound option in
that it tends to hurt poor countries.

Second, the mercantilist nature of the current competitive regionalism tends
to evoke the strikingly similar phenomenon of the interwar period, which
precipitated economic balkanization and led to the outbreak of the Second
World War.182 Highly preferential regional trading blocs instituted worldwide
during this period eliminated the political space needed for multilateral
economic cooperation and instead nurtured the Hobbesean struggle among
major economic powers. 183 The interwar regionalist competition is a textbook

177. See Mar Pangestu & Sudarshan Gooptu, New Regionalism: Options for East Asia, in
EAST ASIA INTEGRATES: A TRADE POLICY AGENDA FOR SHARED GROWTH 81 (Kathie Krumm and

Homi Kharas eds., 2004). See also East Asian Trade: Everybody's Doing It, ECONOMIST, Feb. 28,
2004, at 39-40.

178. See Cho, The Troubled Status, supra note 36.
179. See Bowring, supra note 143 (observing that East Asia's recent regional policies reflect

illusions that regionalism can be a substitute for the WTO).

180. See In the Twilight of Doha, ECONOMIST, Jul. 29, 2006, at 63-64.
181. Dominique van der Mensbrugghe et al., Regionalism vs. Multilateralism? in TRADE,

DOHA, AND DEVELOPMENT: WINDOW INTO THE ISSUES (Richard Newfarmer ed., 2005), available at
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/TRADE/0,,contentMDK:20732399-page
PK: 148956-piPK:216618-theSitePK:239071,00.html (last visited Jan. 13, 2006).

182. See Edward D. Mansfield & Helen V. Milner, The New Wave of Regionalism, 53 INT'L
ORG. 589, 597 (1999).

183. Id.
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example of the prisoners' dilemma. Beggar-thy-neighbor trade policies entailed
a global economic crisis that eventually exacerbated, not reduced, the evils of
the Great Depression. Out of this history comes an undeniable historical lesson:
the fragmented global trading system is vulnerable to a chain of unfortunate
events such as tension, hostility, and violence. Considering that recent trade
policies are inextricably linked to security and other foreign affairs concerns,18 4

this lesson should be taken seriously lest we repeat the same historical errors and
are punished for them.

VI.

SAVING THE DOHA ROUND: TOWARD THE GLOBAL TRADING COMMUNITY

A. Dual Crisis of Development Failure and Parochialism

The phenomenological interpretation of the current impasse under the Doha
Round may be epitomized as mercantilist brinkmanship between the North and
the South. Rich countries' governments continue to reject poor countries'
demands for greater market access for agricultural and textile products on
account of domestic lobbying by import-competing industries. Poor countries
also resist dismantling their high barriers to foreign industrial products under the
frail logic of protecting infant industries. These trade policies that attempt to
negate each other's comparative advantage undermine the very foundation of
free trade, even if they do make political sense.

Nonetheless, under the current development round, developed countries
deserve a large portion of the criticism for their uncompromising stance on
protectionism, even over those products that are the world's poorest countries'
only lifelines, such as African cotton, 185 Moldovan fruits, 186, and Cambodian
garments.1 87 Granting market access for these products is not a "special favor"
but merely "playing by the rules." 188 However, developed countries often
rationalize their lack of concessions by referring to developing countries' poor
offers. This logic of reciprocity is highly troubling under the development
round, which should, in fact, be tilted in favor of poor countries. 189

Markedly, this protectionist position does not serve the general economic
welfare of rich countries themselves. 190 Protectionism simply feeds small

184. See Daniel Drezner, Trade Talk, I AM. INTEREST 68, 73 (2005).

185. See Stitched Up: African Irritation at Rich Countries' Cotton Subsidies, ECONOMIST, Jul.
24, 2003, at 71.

186. See Moldova's Poverty: Outsiders Aren't Helping, ECONOMIST, Feb. 15, 2003, at 48.

187. See David Woods, Two Queries - and Same Answer -for U.S. Textile Lobbyists, FIN.
TIMES, Dec. 22, 2005, at 12.

188. WTO Brief 1, supra note 81.

189. See Responsibility on EU and US, supra note 153.

190. See Sungjoon Cho, A Dual Catastrophe of Protectionism, 25 NW. J. INT'L L. & BUS. 315,
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groups at the expense of the interests of many. In the U.S., a lavish sum of
nineteen billion dollars of taxpayers' money is showered each year to a handful
of already rich corporate farmers in the name of agricultural subsidies.1 91 This
practice seems to be at odds with constitutional strictures. In the Federalist
Papers, James Madison viewed the Union's power to control these special
interests ("faction") as one of its most paramount advantages. 192 More troubling
is the fact that the enormous economic burden from such protectionism falls
disproportionately on the poor. If one is wealthy enough not to shop at a
discount store that sells mostly cheap foreign imports, one need not worry about
that burden. But, if one routinely gathers coupons and cares about every dollar,
one should certainly be aware of the huge tax that protection deviously imposes
on everyday items such as bras, shirts, and shrimp. 193 After all, the real crisis of
the Doha Round can be epitomized as the total absence of the foregoing two
critical considerations, development empathy and protectionist cost, in the ethos
of trade negotiation.

After all, the real crisis of the Doha Round can be epitomized as the total
absence of the foregoing two critical considerations, development empathy and
protectionist cost, in the ethos of trade negotiation.

B. Negotiation, Legal Discipline and Community

Trade negotiations are basically a process of reciprocal bargaining in which
power plays a critical role in shaping final terms. 194 In this inevitable political
process, the voices of the powerless can easily be marginalized and silenced. 19 5

This explains why the LDCs' desperate demands, such as the Cotton Proposal,
have been largely ignored or addressed incompletely, even if as many of these
demands claim high moral grounds. As long as rich countries' negotiators are
captured by special interests at home, trade talks are predestined to deliver
limited, if any, benefits to the poor as well as to rich countries' economies in
general. 196

336-38 (2005).
191. See Laurie Goering, End to Subsidies Is Best Aid for Africa, CHI. TRIBUNE, Jul. 3, 2005, at

4.
192. The Federalist No. 10, at 77 (James Madison) (Clinton Rossiter ed., 1961).
193. According to one estimate, such a protection tax is equivalent to a national sales tax of 6

percent. See Consumers for World Trade, Protectionism in America: Watch Your Wallet!, available
at http://www.cwt.org/ (last visited Jan. 20, 2006).

194. See Sungjoon Cho, The WTO's Gemeinschaft, 56 ALA. L. REv. 483,492 (2004).

195. Id.

196. See Jeffery Atik, Global Trade Issues in the New Millennium: Democratizing the WTO, 22
GEO. WASH. INT'L L. REv. 451, 459 (2001) (observing that not only domestic producers but also
multinational enterprises have become dominant in the domestic trade policy-making process);
Joseph LaNasa, Rules of Origin under the North American Free Trade Agreement: A Substantial
Transformation into Objectively Transparent Protectionism, 34 HARV. INT'L L. J. 381, 400 (1993)
(describing the U.S. auto industry's protectionist influence in the drafting of NAFTA'g rules of
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Therefore, in order to stop the Doha Round negotiations from going adrift
at the mercy of narrow-minded political battles, and instead to steer them firmly
in the direction of the WTO's telos, WTO members, especially rich ones,
should, departing from the customary assumption that everything can go on the
negotiation table, tie themselves to the mast of the WTO's normative
strictures. 19 7 For example, the U.S. should not seek refuge in trade negotiations
to block the import of Cambodian textiles if it could not invoke any WTO-legal
restrictions, such as safeguards. Until developed countries play by the trade
rules, they are in no position to preach the same to developing countries. Only
when rich countries' practices truly match their rhetoric of free trade can they
effectively alter developing countries' own mercantilist behaviors.

Trade negotiations must be anchored by an apposite use of litigation under
the WTO dispute settlement mechanism. As discussed above, the prospects of
adjudication tend to confer on protectionist governments material incentives to
come forward with better offers to cut farm subsidies. Furthermore, such legal
discipline can also rekindle domestic reform movements by raising the cost of
protectionism in the international arena. In fact, most developed countries have
considered domestic reform agendas that are directly linked to trade
liberalization. For example, the U.S. "Freedom to Farm" legislation in the U.S. a
decade ago could have phased out all farm subsidies, but it was eventually
aborted by a Congress that remained captured by special interests. 19 8 Presently
in the E.U., the ambitious "Lisbon Agenda" mandates further market openness
to make the European economy more dynamic and competitive.' 99 These
domestic reforms share ground with the WTO norms,-namely, trade
liberalization,-and therefore claim broad justification in defiance of
parochialism.

If the inter- and intra-national dimensions of trade discourse, such as
negotiation, litigation, and domestic reform, are were firmly guided by the WTO
norms-not only the black letter laws but also their broad strictures and/or
certain undeniable precepts, such as antiprotectionism-then a true legal
community can exist among WTO members. In this community, both trading
nations and individual businesspeople can effectively communicate and become
fully interconnected through the stability and predictability that the WTO rules
offer.20 0 This community-building eventually leads to common prosperity by

origin).

197. See Robert E. Hudec, GATT or GABB?: The Future Design of the General Agreement on
Tariffs and Trade, 80 YALE L.J. 1299, 1309-36 (1971) (using the rhetoric of "lashing oneself to the
mast" in describing GATT contracting parties' commitments to trade rules).

198. See Victor Davis Hanson, A Gastronomical Awakening, CHI. TRIBUNE, Nov. 4, 2005, at
27.

199. Q&A: EU's Lisbon Agenda, BBC NEWS, Mar. 22, 2005, http://news.bbc.co.uk/
2/hi/business/4373485.stm.

200. See Sungjoon Cho, A New Agenda for Peace: International Trade Law as a Practical
Discourse, in TRADE AS THE GUARANTOR OF PEACE, LIBERTY AND SECURITY?: CRITICAL,
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the realization of efficient allocation of resources and the consequent increased
welfare among participants in the community.

Such a community is also in a better position than politics or charity to
tackle the "double distribution" challenge. The "double distribution" challenge
refers to a deterioration of income distribution both domestically and
internationally, despite the steady growth of aggregate welfare through increased
trade. In other words, certain domestic workers lose their jobs due to foreign
competition, while others get new jobs thanks to increased exports.
Internationally, certain trading nations, such as LDCs, are getting poorer while
other nations are getting richer through trade.

If trade norms can discipline trade politics in the foregoing international
legal community as a constitution does in the domestic arena, much of the
political capture and parochial trade policies will be rethought and forcibly
altered. Under these circumstances, many citizens, especially the poor, would no
longer suffer from the huge protection taxes that have burdened them via high
tariffs and restrictive quotas. The government can also save its money by
reducing subsidy payments 201 and redirecting this surplus to trade adjustment
programs to assist those who are dislocated by trade competition. 20 2 These trade
reforms, in turn, would help poor countries earn hard currency by enabling them
to export what they are good at producing, such as agricultural products or
labor-intensive manufactured goods.

Importantly, poor countries as well as rich countries should stick to the
WTO's legal discipline and stay within the legal community. Poor countries
should depart from the culture of exemptions and lower their trade barriers for
their own sake. There is enormous room for improvement in South-South trade,
particularly considering the relative erosion of preferences and intensified
competition among the poor as rich countries' preferential programs are being
scaled back. 203

In sum, in the foregoing legal community, legal discourse supersedes the
mercantilist bargaining process. Thus, normatively-mandated open trade can
increase domestic welfare-cum-economic justice and discharge a communitarian
duty to assist in the global community. In this global trade Gemeinschaft, trade
negotiations can facilitate, as opposed to restrict, international commerce and
constitute, as opposed to fracture, a world trading system. Unfortunately, the
current pattern of negotiation under the Doha Round does not correspond to this
ideal type and thus cannot be conducive to achieving the vision of a legal

HISTORICAL AND EMPIRICAL PERSPECTIVES (Padideh Ala'i et al. eds.,forthcoming 2006).
201. See Clayton Yeutter & Warren Maruyama, A Doha Trade Deal Can Be Struck Beyond

Hong Kong, FIN. TIMES, Dec. 15, 2005, at 17.
202. See Loukas Tsoukalis, The Fund to Protect Threatened Workers Is a Good Plan, FIN.

TIMES, Nov. 3, 2005, at 15 (supporting the European Commission's recent proposal for a "global
adjustment fund").

203. Bridges Brief 7, supra note 110; Do Despair, ECONOMIST, Dec. 10, 2005, at 12.
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community within the WTO. Therefore, the very nature of negotiation itself
should be transformed in order to break the current deadlock. For this reason,
WTO members desperately need a paradigm shift in the way they formulate
trade policies and conduct trade negotiations.

C. A Paradigm Shift to Save the Doha Round

The interim deal struck in Hong Kong last December was hardly a genuine
success by any standard, despite its face-saving appearance. Negotiators
basically postponed tackling the most difficult issues (most agricultural
subsidies, industrial tariffs, and services). Yet, considering wide gaps in
positions among negotiators, in particular between developed and developing
countries over agricultural trade liberalization, any significant breakthrough to
mark the Doha Round as a success would be difficult, if not impossible, to
emerge any time soon.

Critically, however, such a distance in the WTO members' current stances
may not necessarily reflect the majority preferences of their home
constituencies. Agricultural protectionism in rich countries, an epicenter of
major spats in the Doha Round, caters to special, not general, interests.20 4

Although this "supercapture" is a Madisonian "constitutional failure" 205 in that
broad public interests are hijacked by those of factions, this disheartening
political reality is still controlling trade negotiators. In other words, trade
negotiations are largely disconnected from the general public, and at the same
time from a unified legal community. Therefore, trade negotiations defy an
inclusive, consistent, and thus normative approach, and instead are led by a
myopic calculation of political economy.

The only remedy to this situation is for WTO members to radically change
the way they formulate trade policies, from the current parochial, top-down
approach to an open, "bottom-up" approach that fully reflects the general
welfare of citizens and the domestic economy in its entirety. In other words, the
virtues of direct democracy, such as public deliberation and participation, should
be mobilized in order to overcome certain vices of representative democracy in
trade policy making, such as capture. If members want to build a more coherent
negotiation position domestically that achieves greater national welfare, they

204. See Bush the Anti-Globalizer, ECONOMIST, at 14, May 11-17, 2002 (observing that the
new U.S. farm bill benefits only the "biggest and richest 10%" of farmers); Cleansing the Augean
Stables, ECONOMIST, at 12, July 13-16, 2002 (criticizing the E.U.'s Common Agricultural Policy
(CAP) which feeds a small number of farmers ("less than 5% of the workforce") with half of the
E.U. budget at the expense of taxpayers and consumers); Michael Kitchen, IMF-WORLD BANK:
Meetings Focus on Reform, Millennium Goals, UN WIRE, Sep. 30, 2002 (citing World Bank Chief
Economist Nicholas Stern who criticized rich countries' hypocrisy of preaching free trade in the
developing world "while imposing protectionist measures that cater to powerful special interests").

205. ROBERT E. HUDEC, ESSAYS ON THE NATURE OF INTERNATIONAL TRADE LAW 133 (1999).
See generally JAN TUMLIR, PROTECTIONISM: TRADE POLICY IN DEMOCRATIC SOCIETIES (1985).
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must devise more institutionalized channels for public input, including various
hearings and public discussion, in the trade policy-making process. As renowned
economist Anne Krueger has observed, "If citizens could easily identify and
directly vote on the magnitudes of gains and losses [from trade restrictions],"
U.S. trade policies would be different from what they are now.20 6

In this regard, (public) ignorance is not bliss in the making of trade policy.
It is under through this ignorance, or neglect, that many protectionist policies are
passed without rigorous cost-benefit analyses.20 7 They eventually encroach
upon the economic health of the nation and deteriorate the income distribution.
Therefore, citizens should educate themselves about the hidden cost of
protectionism through more participation and deliberation on this issue. They
have to diligently attend hearings and debates on trade policies and express their
informed views to local representatives. Out of the failure of this political
engagement emerged the ill-conceived Smoot-Hawley Tariff Act of 1930208 and
soon triggered the global tariff wars that contributed to the outbreak of the
Second World War.

Yet, the public should also be cautious of certain psychological biases in
interpreting the various consequences of trade. There exists an asymmetry
between people's perception of gains and that of pains.20 9 The gains from trade,
such as job creation and increased consumer welfare,2 10 tend to diffuse to the
unidentified, and thus unorganized, many. These gains also materialize over a
long period of time. In contrast, the pains of trade, such as dislocation of
workers, tend to transpire quickly, and are concentrated on a relatively small
number of people who are very well organized. This asymmetry in the
manifestation of pains and gains of trade in turn creates yet another asymmetry
in how people feel about those pains and gains. While people tend to take trade
gains for granted and do not pay much attention to them, they certainly react
sharply, and often emotionally, to trade pains, particularly when these pains
occur in their own neighborhoods or are broadcast graphically by the media. In
other words, people usually do not associate trade with the countless affordable

206. ANNE 0. KRUEGER, AMERICAN TRADE POLICY: A TRAGEDY IN THE MAKING 3 (1995).

207. See e.g., Cho, supra note 185, at 322-23 (criticizing a "rider" which is a "legislative
provision which cannot pass on its own merits but which is nonetheless attached to a separate,
unrelated important bill, such as an appropriations bill, and thus rides unchecked throughout the
legislative process").

208. See E. E. SCHATTSCHNEIDER, POLITICS, PRESSURES AND THE TARIFF: A STUDY OF FREE
PRIVATE ENTERPRISE IN PRESSURE POLITICS, AS SHOWN IN THE 1929-1930 REVISION OF THE TARIFF
(1935).

209. See Sungjoon Cho, Vox Populi: People's Images on the WTO and Its Legitimacy (May 31,
2004) (unpublished manuscript presented in the 2004 Annual Meeting of the Law and Society
Association, on file with author). See also Drezner, supra note 184, at 70-71.

210. One organization estimated that the completion of the Doha Round could generate $2,000
of additional purchasing power for an average family of four. See Business Roundtable, Trade and
Consumers: Trade Provides a Wide Variety of Affordable Products for U.S. Families,
http://trade.businessroundtable.org/trade-basics/tradeconsumers.html (last visited Jan. 20, 2006).
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amenities at the local store, while they are often furious about outsourcing to
foreign countries, which exerts only minimal impact on domestic
unemployment.2 11 Therefore, people should acknowledge and prepare for the
dark side of social psychology before they engage in any public deliberation and
participation. Obviously, these cognitive biases can only be remedied by
deliberation and participation. Only then can citizens cast their votes from out of
reason instead of anxiety.

All in all, only prudent trade policies, based on deliberation and education,
not on capture and cognitive bias, can bring collective prosperity and security to
both the domestic and international economies. Rather than relying on a
wholesale delegation to politicians, whose balance sheets on free trade and
discount rates on trade policies are different from the rest of the nation,
individual economic players, such as consumers and consuming industries,
should actively intervene in the domestic formulation of negotiation stances
before they are realized at the negotiation table.2 12 Only then can members
break away from the myopia of mercantilism, use trade talks as a catalyst for
domestic reform, 2 13 and reach better deals more quickly at the international
level. Until then, the world will remain a prisoner of the Ancien Rdgime of
protectionism.

VII.
CONCLUSION

The recent WTO Hong Kong Ministerial Conference was a managed half-
success resulting from a deliberate recalibration of the original ambition. Now
facing heavier burdens after the indefinite suspension of the negotiation, any
meaningful final delivery under the Doha Round seems to rest on WTO
members' political will, rather than the mere assiduousness of negotiators.
Perhaps we need a certain "political jolt" to inject fresh momentum in the
current atmosphere of inertia.2 14 Yet this new momentum is not likely to arrive
from the top-from politicians and bureaucrats who have narrow and short
attention spans and are thus vulnerable to capture by a few powerful groups.
Instead, this momentum should come from the bottom-the general public,
whose broad and long-term interests are at stake in the Doha Round.

211. See Drezner, supra note 184, at 70-71.

212. Certain organizations have recently begun to mobilize consumers and consuming
industries to challenge protectionist policies. See e.g., Consumers for World Trade (CWT),
http://www.cwt.org/ (last visited Feb. 2, 2006); The Consuming Industries Trade Action Coalition
(CITAC), http://www.citac.info/ (last visited Feb. 2, 2006).

213. Cf Heydon, supra note 169, at 11 (taking the view that trade policies should be "seen in a
broader domestic context" that takes into account potential contributions such as increased
competition).

214. See Jeffrey J. Schott, A Political Jolt Needed to Break WTO 'Alphonse and Gaston'
Routine, FIN. TIMES, Dec. 23, 2005, at 16.
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The Doha Round is currently situated at a crossroads between glory and
oblivion. Critically, the decisive factor leading to either route lies in the
domestic, not international, arena. The challenge that the Doha Round faces is a
litmus test for democracy in major countries. If the domestic machines of
democracy operate effectively enough to truly represent the general, public
interests, they are certainly capable of putting the Doha Round back on track.
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Not a Great Asset: The UN Security
Council's Counter-Terrorism Regime:

Violating Human Rights

By
Andrew Hudson*

I.
INTRODUCTION

The Security Council, as the organ charged with "primary responsibility for
the maintenance of international peace and security,"' has been the principal
architect of the United Nations' (UN) response to terrorism. Through a series of
resolutions, the Security Council has established a comprehensive counter-
terrorism regime.2 This regime represents a departure from traditional Security
Council action in a number of ways. 3 It is part of a broader trend in international
law toward the regulation of non-state actors and the demise of the
public/private distinction. By expanding the interpretation of a "threat to
international peace and security," the counter-terrorism regime also exemplifies
the debate concerning the Security Council's role in remaking international law
and its ability to act as a global legislator. The counter-terrorism regime
provides the clearest evidence of the Security Council's transformation from
enforcer of collective security to global law maker.4 The regime's existence also
raises serious concerns about whether an inter-state body such as the Security
Council can legitimately target individuals with sanctions. Such targeted

* B.A. (Hons) (Melbourne); L.L.B. (Hons) (Melbourne); L.L.M (NYU School of Law). 2005/6
Global Public Service Law Scholar, NYU School of Law; 2006/7 Arthur Helton Fellow at Human
Rights First, New York. I would like to thank the following people for their helpful comments on
this article: Professors Philip Alston, Eyal Benvenisti and Simon Chesterman from NYU School of
Law, and the participants in the 2006 Center for Human Rights and Global Justice Emerging Human
Rights Scholarship Conference.

I. U.N. Charter art. 24, para. 1.
2. See discussion infra Part II.
3. See discussion infra Part II.D.
4. See, e.g., Paul Szasz, The Security Council Starts Legislating, 96 AM. J. INT'L L. 901

(2002).
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sanctions risk violating universally recognized legal rights of individuals.5

This paper is an advocacy piece, which does not purport to undertake a
comprehensive review of custom or jurisprudence on the subject. Rather, it
argues from broad principles and draws upon various legal instruments to
construct a tripartite thesis: firstly, that the Security Council's sanctioning
regime is bound by core aspects of the right to a fair hearing; secondly, that the
regime breaches those same aspects of the right to a fair hearing, principally by
failing to provide for an effective mechanism of review; and thirdly, that the
regime should be amended to incorporate minimum fair hearing safeguards and
bring the Security Council into conformity with its obligations. The paper
concludes by explaining how the Security Council can act decisively in tackling
terrorism without violating its human rights obligations.

Part II outlines the Security Council's counter-terrorism regime, focusing
on the direct economic sanctioning of individuals established by Security
Council Resolution 1267.6 Such direct sanctioning of individuals is a key
element in the Security Council's response to terrorism. Part III examines the
restraints that international human rights law places on the Security Council in
its efforts to combat terrorism. Part IV argues that the counter-terrorism regime
breaches those restraints in relation to the right to a fair hearing and scrutinizes
the recent European Court of First Instance decision, the first major international
case to address these issues.7 The court decision is used to construct an
argument that the counter-terrorism regime breachesjus cogens. Focus is placed
on this case, despite the court's relative obscurity, because it is the only court to
have considered the legality of the counter-terrorism regime and because the
decision contains revolutionary findings. Ultimately, however, the court's
overall holding is rejected. 8 Part V considers whether the 1267 regime
represents a larger trend in Security Council action toward the denial of
individual human rights, especially with regard to recent sanctioning regimes.
Part VI briefly discusses how the 1267 sanctioning regime could be amended to
conform to fundamental human rights standards.

5. Erika de Wet, The Role of Human Rights in Limiting the Enforcement Power of the
Security Council: A Principled View, in REVIEW OF THE SECURITY COUNCIL BY MEMBER STATES 7,
7 (Erika De Wet & Andrew Nollkaemper eds., 2003),

6. See S.C. Res. 1267, U.N. Doc. S/RES/I 267 (Oct. 15, 1999).
7. Case T-306/01, Yusuf v. Council (Sept. 21, 2005), http://curia.europa.eu/jurisp/cgi-

bin/form.pl?lang=en&Submit=Submit&alldocs=alldocs&docj=docj&docop=docop&docordocor&
docjo=docjo&nurnaff-t306%2F01 &datefs=&datefe=&nomusuel=&domaine=&mots=&resmax = 10.

8. It is outside the scope of this paper to address the considerable question of whether
Security Council decisions can be reviewed and if so by which institutions. For further discussion
regarding this question, see, e.g., Thomas Franck, The "Powers of Appreciation": Who is the
Ultimate Guardian of UN Legality?, 86 AM. J. INT'L L. 519 (1992); Bemd Martenczuk, The Security
Council, the International Court and Judicial Review: What Lessons from Lockerbie?, 10 EUR. J.
INT'L L. 517 (1999); Jose E. Alvarez, Judging the Security Council, 90 AM. J. INT'L L. 1 (1996); Eric
Zubel, The Lockerbie Controversy: Tension between the International Court of Justice and the
Security Council, 5 ANN. SURv. INT'i & COMP. L. 259 (1999).

[Vol. 25:2
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II.
AN OUTLINE OF THE SECURITY COUNCIL'S

COUNTER-TERRORISM SANCTIONING REGIME

The Security Council's counter-terrorism regime consists of four elements:
(1) condemnation of terrorist acts; (2) imposition of obligations on all states; (3)
capacity building; and (4) imposition of sanctions on individuals.9 The fourth
element, individual economic sanctions, is the focus of this paper and the other
elements will only be analysed to the extent that they relate to it. In Resolution
1267, the Security Council determined that the Taliban's actions in Afghanistan
constituted a threat to international peace and security by "providing sanctuary
and training for international terrorists and their organizations, and [in failing to]
cooperate with efforts to bring indicted terrorists to justice."'10 The interpretation
of a state's failure to stop providing support to a non-state actor as a threat to
international peace and security represented a significant decision by the
Security Council. Acting under Chapter VII of the UN Charter, the Security

Council established a sanctioning regime to freeze any financial resources

destined for the Taliban. 1 1 It also established a committee (the "1267
Committee") to monitor state compliance with the obligations contained in the
resolution. 12

After the Security Council determined that there was a threat to
international peace and security under Article 39 of the UN Charter, it passed

non-forcible measures pursuant to Article 41 in order to maintain or restore

international peace and security. Economic sanctions have traditionally been

used under Article 41 as a measure to coerce states or non-state actors to comply
with Security Council resolutions prior to the use of force. 13 The sanctions used

by the Security Council in Resolution 1267 are a form of recently developed
"smart sanction" which directly target supposed violators of international law
instead of innocent populations. 14 The rationale behind such sanctions is to

target the most culpable parties rather than sanctioning the state as a whole.

9. As to the first element, see S.C. Res. 1368, U.N. Doc. S/RES/1368 (Sep. 12, 2001) (after
the September 11 terrorist attacks); S.C. Res. 1566, U.N. Doc. S/RES/1566 (Oct. 8, 2004) (after the
Beslan school siege in Russia); S.C. Res. 1611, U.N. Doc. S/RES/1611 (Jul. 7, 2005) (after the
London bombings). As to the second and third elements, see S.C. Res. 1373, U.N. Doc. S/RES/I 373
(Sep. 28, 2001); S.C. Res. 1540, U.N. Doc. S/RES/1540 (Apr. 23, 2004). See generally Eric Rosand,
The Security Council's Efforts to Monitor the Implementation of Al Qaeda/Taliban Sanctions, 98
AM. J. INT'L L. 745 (2004).

10. S.C. Res. 1214, U.N. Doe. S/RES/1214 (Dec. 8, 1998), 13, cited by S.C. Res. 1267,
supra note 6, at 2.

11. S.C. Res. 1267, supra note 6, 4.
12. Id. 6.
13. See Vera Gowlland-Debbas, Sanctions Regimes under Article 41 of the UN Charter, in

NATIONAL IMPLICATIONS OF UN SANCTIONS 1, 3 (Vera Gowlland-Debbas ed., 2004).
14. See, e.g., Chantal De Jonge Oudraat, The Role of the Security Council, in TERRORISM AND

THE UN: BEFORE AND AFTER SEPTEMBER 11 151, 165 (Jane Boulden & Thomas Weiss eds., 2004)
(explaining that, in addition to freezing of assets, other smart sanctions include suspension of aid, the
denial and limitation of access to foreign financial markets, trade embargoes on arms and luxury
goods, flight bans and the denial of international travel, visas and educational opportunities.)
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Sanctioning the entire population has, in the past, had dramatic humanitarian
consequences for. civilians. 15

The counter-terrorism sanctioning regime has now been modified by
various resolutions. Resolutions 1333, 1390, 1455, 1526 and 1617 require all
states to impose a travel ban and arms embargo on, and freeze the assets of,
individuals and entities listed as being "associated with" the Taliban, Osama bin
Laden, AI-Qaeda or their affiliates (henceforth referred to as the 1267 regime). 16

The 1267 Committee is now mandated to maintain an updated list of individuals
and entities who are associated with these groups and whose assets are therefore
to be frozen. 17 States are to submit reports to the 1267 Committee on the
implementation of the measures contained in the resolutions. Resolution 1526
established a Monitoring Team to report on how the sanctions are being
implemented and to recommend new measures to improve them. 18

A. Operation of the 1267 Committee

Although previous sanction regimes have had committees to oversee them,
the powers of the 1267 Committee are unprecedented. To appreciate these
powers, it is necessary to analyse its procedural guidelines closely. The
Committee consists of all current Security Council members. Its principal
mandate is to maintain "an updated list based on information provided by States.
. . of the individuals and entities designated as being associated with Usama bin
Laden .. ."19 All member states are required to freeze the assets of individuals
placed on this list. Thus, an individual on this list faces grave consequences. Not
only is this individual stigmatized by being labelled a terrorist, but all of his or
her formal means of employment and ability to derive income are removed.

B. Listing Procedures

Given the serious consequences, the manner in which individuals are
placed on the list deserves close scrutiny. By October 2006, the list contained
approximately four hundred individuals. 20 The vast majority of these individuals

15. Consider the well-known consequences of the following use of state-wide sanctions: S.C.
Res. 661, U.N. Doc. S/RES/661 (Aug. 6 1990) (imposing broad economic embargo on Iraq); S.C.
Res. 757, U.N. Doc. S/RES/757 (May 30 1992) (imposing same on the former Yugoslavia); S.C.
Res. 841, U.N. Doc. SIRES/841 (Jun. 16 1993) (imposing same on Haiti).

16. S.C. Res. 1333, U.N. Doe. S/RES/1333 (Dec. 19, 2000); S.C. Res. 1390, U.N. Doe.
SIRES/1390 (Jan. 28, 2002); S.C. Res. 1455, U.N. Doe. SIRES/1455 (Jan. 17, 2003); S.C. Res.
1526, U.N. Doe. S/RES/1526 (Jan. 30, 2004); S.C. Res. 1617, U.N. Doe. S/RES/1617 (July 29,
2005).

17. S.C. Res. 1390, supra note 16, 5.
18. S.C. Res. 1526, supra note 16, 2.
19. S.C. Res. 1333, supra note 16, 16(b).

20. U.N. Security Council, Comm. Established Pursuant to Resol. 1267 (1999), The New
Consolidated List of Individuals and Entities Belonging to or Associated with the Taliban and Al-
Qaida Organisation as Established and Maintained by the 1267 Committee,
http://www.un.org/Docs/sc/committees/1267/pdflist.pdf [hereinafter 1267 Comm.] (last visited Oct.

[Vol. 25:2
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were submitted by the United States shortly after September 11, 2001. 2 1 Until
the Committee adopted its guidelines in November 200222 pursuant to
Resolution 1390, new listing proposals contained minimal personal information,
and no explanation was given about their alleged association with terrorism. The
Committee has therefore accepted proposals without considering any evidence
against individuals and without the ability to substantively evaluate the
proposals.23

Some procedural changes have been implemented since November 2002.
New proposals for the list should include personal information to both facilitate
identification and provide a narrative that forms the basis for taking action.24

Since Resolution 1526 in 2004, when proposing names for the list, states are
also required to provide information demonstrating the individual's association
with A1-Qaeda, the Taliban or Osama bin Laden.25 States have also been
encouraged to inform the individual of their inclusion on the list.26

Despite these procedural changes, the Committee still lacks criteria
stipulating how it determines whether an individual should be listed in the first
place. Until Resolution 1617 in 2005, there were no guidelines on how closely
affiliated an individual must be to Al-Qaeda or how far the concept of
"associated with" could stretch through inadvertent and indirect funding or
otherwise. Resolution 1617 now provides a very broad definition of "associated
with" Al-Qaeda, Osama bin Laden, or the Taliban which extends to "otherwise
supporting an affiliate" of these three groups. 27 Moreover, the Committee still
makes decisions on the basis of the "no-objection" procedure, whereby a name
will be added to the list if no member objects to the listing within forty-eight
hours.28 The default assumption, therefore, is that a proposal will be added to
the list unless a member objects. Finally, while states are encouraged to inform
individuals of their inclusion on the list, these individuals are still not presented
with reasons for their listing or with any details of the proposed case against
them.

C. De-listing Procedures

Before November 2002, there was no formal process to allow for

4, 2006).
21. Eric Rosand, The UN Security Council's Counter-Terrorism Efforts 7 (Apr. 7, 2005)

(unpublished comment to American Society of International Law Regional Centennial Meeting, on
file with author).

22. 1267 Comm., Guidelines of the Committee for the Conduct of its Work,
http://www.un.org/Docs/sc/committees/1267/1267_guidelines.pdf.

23. Elin Miller, The Use of Targeted Sanctions in the Fight Against International Terrorism -
What about Human Rights?, 97 AM. SOC'Y INT'L L. PROC. 46, 47 (2003).

24. 1267 Comm., supra note 22, 9 6.
25. S.C. Res. 1526, supra note 16,9 17.
26. Id. 18.
27. S.C. Res. 1617, supra note 16, 9 2.
28. 1267 Comm., supra note 22, 9 9(b).
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individuals to be removed from the list. In November 2002, the Committee
adopted the following guidelines for the de-listing of individuals: 29

* The individual must petition his or her government of residence or
citizenship to request a review of the case;

* The government of residence or citizenship, if it wants to support
the petition, should approach the government that originally
proposed the individual's listing;

* The government which designated the individual can seek
information from any other government;

* If the government of residence or citizenship wishes to pursue a
de-listing request, it should seek to persuade the designating
government; and

* The government of the individual's residence or citizenship may
then submit a request to the Committee. However, the Committee
makes all decisions on the basis of consensus, so any one member
of the Committee effectively has the ability to veto a request for
de-listing. 30 Meetings are also private, and members are not
required to provide reasons for their objections.

D. Significance of the 1267 Regime

The 1267 regime is unprecedented in its scope in three important ways.
Firstly, as with any action taken under Chapter VII, the regime is binding on all
states. As opposed to the formulation of customary international law or treaty
law, where a state can opt out of the regime,3 1 the UN Charter obliges all states
to abide by Security Council decisions. Article 25 of the UN Charter states that
"members of the United Nations agree to accept and carry out the decisions of
the Security Council in accordance with the present Charter."32 Article 103
operates to ensure that these obligations are superior to any other conflicting
obligations that a state may have under an international agreement or customary
international law.33 Resolution 1267 makes this explicit by requiring states to

29. Id. 7.
30. Id. 9(a).
31. See generally HELEN DUFFY, THE 'WAR ON TERROR' AND THE FRAMEWORK OF

INTERNATIONAL LAW (2005) (explaining that, in relation to custom, a state may act as a persistent
objector and refuse to be bound while in relation to treaty law, a state may refuse to ratify or ratify
with significant reservations).

32. U.N. Charter art. 25.
33. Id. art. 103. Article 103 merely states that Charter obligations take precedence over

obligations derived from international agreements. However, the International Court of Justice has
recognized that the Charter also contains customary obligations which are difficult to distinguish
from purely Charter-based obligations. See, e.g., Military and Paramilitary Activities (Nicar. v. U.S)
1986 1.C.J. 14 (June 27). Moreover, Article 38 of the Statute of the International Court of Justice
does not recognize a hierarchy of sources of international law. Statute of the International Court of
Justice art. 38, para. 1 (the Statute is an integral part of the U.N. Charter). Therefore, a reference to
international agreements in Article 103 should also be read as including custom.

[Vol. 25:2
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"act strictly in accordance with the provisions of this resolution, notwithstanding
the existence of any rights or obligations conferred or imposed by any
international agreement or any contract entered into or any license or permit
granted . . . .,34 Consequently, a state's failure to implement the obligations
embodied in the 1267 regime may, subject to limits discussed below, constitute
a breach of the Charter irrespective of the circumstances. Moreover, given that
Resolution 1267 was passed under Chapter VII, a failure to strictly implement
its far-reaching obligations could itself be deemed a threat to international peace
and security and therefore lead to enforcement action, such as provisional
measures under Article 40 or sanctions under Article 41.

Secondly, the Security Council has devolved unprecedented law-making
powers to a committee. While the Security Council has established other
sanctions committees,35 few have been charged with applying sanctions to
individuals. Indeed, the 1267 Committee is charged with continually deciding
which individuals should face sanctions. 36 Its determinations must be
implemented in domestic law by all states. This gives a subsidiary body of the
Security Council the ability to determine which individuals are involved in
terrorism and demand that all states freeze their assets.

I would query whether this power to demand state compliance irrespective
of customary or treaty obligations can be delegated to a subsidiary body such as
the 1267 Committee. Arguably, this power is reserved exclusively to the
Security Council itself.3 7 Certainly, the Security Council cannot delegate the
power to determine threats to international peace and security.3 8 In addition, the
Committee's capacity to sanction is especially potent because, unlike previous
sanction regimes, these sanctions do not apply to a particular country, but
instead apply on a global level.39 The responsibility for imposing sanctions on
individuals who may be located anywhere around the world is clearly a serious
one.

Thirdly, the scope of the obligations that the 1267 regime places on states is

34. S.C. Res. 1267, supra note 6, 7.
35. See S.C. Res. 661, supra note 15; S.C. Res. 748, U.N. Doc. S/RES/748 (Mar. 31, 1992)

(Libya); S.C. Res. 751, U.N. Doc. S/RES/751 (Apr. 24, 1992) (Somalia); S.C. Res. 864, U.N. Doc.
S/RES/864 (Sep. 15, 1993) (Angola); S.C. Res. 918, U.N. Doe. S/RES/918 (May 17, 1994)
(Rwanda); S.C. Res. 985, U.N. Doc. S/RES/985 (Apr. 13, 1995) (Liberia); S.C. Res. 1132, U.N.
Doc. S/RES/1132 (Oct. 8, 1997) (Sierra Leone); S.C. Res. 1160, U.N. Doc. S/RES/1 160 (Mar. 31,
1998) (Kosovo); S.C. Res. 1298, U.N. Doc. S/RES/1298 (May 17, 2000) (Eritrea and Ethiopia); S.C.
Res. 1343, U.N. Doe. S/RES/1343 (Mar. 7, 2001) (Liberia).

36. Peter Gutherie, Security Council Sanctions and the Protection of Individual Rights, 60
N.Y.U. ANN. SURV. AM. L. 495 (2004).

37. See generally Jose Alvarez, The Security Council's War on Terrorism: Problems and
Policy Options, in REVIEW OF THE SECURITY COUNCIL BY MEMBER STATES, supra note 5, at 119,
135.

38. DANESH SAROOsHI, THE UNITED NATIONS AND THE DEVELOPMENT OF COLLECTIVE
SECURITY: THE DELEGATION BY THE UN SECURITY COUNCIL OF ITS CHAPTER VII POWERS 33
(1999).

39. Jane Stromseth, The Security Council's Counter-Terrorism Role: Continuity and
Innovation, 97 PROC. AM. SOC'Y INT'L L. 41, 43 (2003).
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beyond that of a standard sanctions regime. It extends the Security Council's
growing trend toward regulating interactions within states and intruding upon
domestic jurisdiction. 40 When combined with the obligations monitored by the
Counter-Terrorism Committee, states are faced with open-ended duties, often
without temporal limitation and accompanied by demands to criminalize
conduct which may not have been previously criminal.4 1 States are required to
modify domestic laws, punish non-state actors, ratify treaties and regularly
report to subsidiary committees of the Security Council.42 These are onerous
demands and represent a significant enlargement in Security Council power.4 3

Finally, an often misunderstood aspect of the 1267 regime is that it remains
in force indefinitely. Although originally established with a twelve month
review period, Resolution 1390 ensured that the regime is in effect permanent. It
states that after twelve months the Security Council "will either allow these
measures to continue or decide to improve them . . ."44 Consequently, the
regime will continue until the Security Council decides otherwise. In each year
since the regime began, the Security Council has sought to improve and
strengthen the sanctions. 4 5 It cannot be said, therefore, that the 1267 regime is
temporary.

III.
HUMAN RIGHTS RESTRAINTS ON THE 1267 REGIME

Given the unprecedented nature of the 1267 regime, it is appropriate to ask
whether the Security Council is limited in any way in framing the 1267 regime.
Does the Security Council have unfettered discretion to devise counter-terrorism
strategies which are then binding on all states? Or are there certain human rights
limitations which restrain the responses the Council may craft? The Security
Council's power to employ counter-terrorism policies is limited and the
following sections identify the sources of these limitations.

A. Purposes and Principles of the U.N.

The first limitation can be found in UN Charter Articles 2 and 24(2),
respectively, which oblige the UN organization, and the Security Council
specifically, to "act in accordance with the Purposes and the Principles of the
United Nations. ' 4 6 Those purposes and principles include "promoting and

40. Alvarez, supra note 37, at 119.
41. See Security Council resolutions cited supra notes 9 and 16 and accompanying text.
42. Id.
43. Peter Gutherie, The Security Council's Anti-Terror Regime: New Powers and Problems 9

(Dec. 2003) (unpublished comment, on file with author).
44. S.C. Res. 1390, supra note 16, 3.
45. S.C. Res. 1455, supra note 16, 2; S.C. Res. 1526, supra note 16, 2; S.C. Res 1617,

supra note 16, 21 (The Security Council will "review the measures ... with a view to their
possible further strengthening in 17 months, or sooner if necessary").

46. U.N. Charter, art. 24, para. 2.
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encouraging respect for human rights and for fundamental freedoms. ' 4 7 Some
commentators have argued that this provision is so vague that it does not serve
as a limit to Security Council action.48 However, notwithstanding its breadth,
the requirement clearly does serve as a limitation.49 The Security Council must
fulfil its primary role of maintaining peace and security while adhering to the
purposes and principles of the UN. While the Security Council may be able to
limit the goals contained in the purposes and principles, it cannot erode their
"core content."50 In the context of the 1267 regime, this limitation means that
the regime cannot erode basic human rights norms.

A closely related reading of the UN Charter suggests that States may refuse
to implement aspects of the 1267 regime which contradict the human rights
obligations contained in the UN Charter. 51 As stated above, Article 25 obliges
states to "carry out the decisions of the Security Council in accordance with the
present Charter."52 While this article can be interpreted in a number of ways, its
meaning is clear when read with Article 2(5), which establishes that states "shall
give the United Nations every assistance in any action it takes in accordance
with the present Charter." 53 The intent of both of these articles is to only bind
states to implement Security Council decisions which are made in accordance
with the Charter. 54 Therefore, if the 1267 regime violates core human rights, the
Security Council would be acting outside the Charter, and states would not be
obliged to abide by it.

This proposition is supported by the International Criminal Tribunal for the
former Yugoslavia (ICTY), itself created by the Security Council under Chapter
VII. In the Tadic decision, the ICTY concluded that the Security Council is
bound by the UN Charter.55 Moreover, the International Court of Justice has
held that even when the Security Council acts under Chapter VII, it must act in

47. U.N. Charter, art 1, para. 3. Articles 55 and 56 of the Charter repeat the obligation of the
U.N. to promote human rights and fundamental freedoms.

48. See, e.g., Gabriel Oosthuizen, Playing Devil's Advocate: The United Nations Security
Council is Unbound by the Law, 12 LEIDEN J. INT'L L. 562 (1999).

49. See also Nicolas Angelet, International Law Limits to the Security Council, in UNITED
NATIONS SANCTIONS AND INTERNATIONAL LAW 71, 74 (Vera Gowlland-Debbas ed., 2001); lain
Cameron, UN Targeted Sanctions, Legal Safeguards and the European Convention on Human
Rights, 72 NORDIC J. INT'L L. 159 (2003).

50. Erika De Wet & Andre Nollkaemper, Review of Security Council Decisions by National
Courts, 45 GERMAN Y.B. INT'L L. 166, 172 (2002).

51. While it is outside the scope of this paper to consider the consequences that flow from a
refusal by states to implement a Security Council resolution on the basis that the resolution is ultra
vires the Charter, see Alvarez, supra note 37, for discussion on this matter.

52. UN Charter art. 25 (emphasis added).
53. UN Charter art. 2, para. 5.
54. See Erika de Wet, Human Rights Limitations to Economic Enforcement Measures under

Article 41 of the United Nations Charter and the Iraqi Sanctions Regime, 14 LEIDEN J. INT'L L. 277
(2001), for a comprehensive overview.

55. Prosecutor v. Tadic, Case No. IT-94-1-I, Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 28 (Oct. 2 1995) ("Neither the text nor the spirit of the Charter conceives
of the Security Council as unbound by law.")
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accordance with the purposes of the UN as stated in Articles 1 and 2.56 It has
also held that the breach of certain human rights would violate those purposes
and has referred to the Security Council's duty to respect those rights. 57 A
recent study commissioned by the UN Office of Legal Affairs also found that
the UN Charter obliges the Security Council to respect human rights,
specifically due process rights. 58

B. Jus Cogens

The strongest argument in favour of limitations on the powers of the
Security Council relates to jus cogens. Jus cogens is defined by the Vienna
Convention on the Law of Treaties (Vienna Convention) as:

a norm accepted and recognised by the international community of States as a
whole as a norm from which no derogation is permitted and which can be modified
only by a subsequent norm of general international law having the same
character.59

Although the Security Council may be able to deviate from customary
international law or treaty law, it remains bound by peremptory norms of
international law or jus cogens.60 The Vienna Convention consolidates
customary international law and applies it to "any treaty which is the constituent
instrument of an international organization and to any treaty adopted within an
international organization." 6 1 The Convention further states that any treaty
which conflicts withjus cogens is void.62 The Security Council's powers derive
from the UN Charter which, as a treaty, does not have the authority to deviate
from peremptory norms of international law.63 The Charter cannot, therefore, be
understood to give the Security Council powers unfettered by jus cogens.
Moreover, states cannot confer more powers to organs of international

56. Application of the Convention and Prevention and Punishment of the Crime of Genocide
(Bosn. & Herz. v Yugo.), 1993 I.C.J. 325 (Mar. 1993), 124.

57. Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) Notwithstanding Security Council Resolution 276, Advisory Opinion, 1971

.C.J. 57 (June 1971) (with respect to racial discrimination); Case Concerning United States
Diplomatic and Consular Staff in Tehran, 1980 l.C.J. 42 (May 24) (with respect to deprivation of
liberty).

58. Bardo Fassbender, United Nations Office of the Legal Counsel, Targeted Sanctions and
Due Process (2006),
http://www.un.org/law/counse/Fassbender-study.pdf#search=%22%22Targeted%20Sanctions%20a
nd%20Due%2OProcess%22%22.

59. Vienna Convention on the Law of the Treaties, art. 53, May 23, 1969, 1155 U.N.T.S. 33 1,
344 [hereinafter Vienna Convention].

60. See generally Alexander Orakhelashvili, The Impact of Peremptory Norms on the
Interpretation and Application of United Nations Security Council Resolutions, 16 EUR. J. INT'L L.
59 (2005).

61. Vienna Convention, supra note 59, art. 5., 1155 U.N.T.S. at 334.
62. Vienna Convention, supra note 59, art. 53, 1155 U.N.T.S. at 344.
63. Matthias Herdegen, Review of the Security Council by National Courts: A Constitutional

Perspective, in REVIEW OF THE SECURITY COUNCIL BY MEMBER STATES, supra note 5, at 79.
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organisations than they themselves can exercise. 64 Since states cannot deviate
from peremptory norms of international law, they cannot have the power to
establish an international organization which is not similarly bound.

The European Court of First Instance has recently held that, "there exists
one limit to the principle that resolutions of the Security Council have binding
effect: namely that they must observe the fundamental peremptory provision of
jus cogens. If they fail to do so... they would [not] bind... Member States." 65

There is also International Court of Justice authority stating that jus cogens
prevails over Security Council resolutions. 66 A recent United Kingdom court of
appeal decision also accepted that the Security Council could not derogate from
human rights norms which have attained the status ofjus cogens.67 Any element
of the 1267 regime which breaches jus cogens is therefore ultra vires and
void.6 8 The Security Council itself has recognized that it should abide by human
rights standards, stating that measures to combat terrorism should be consistent
with human rights norms.69 Consequently, it is arguable that the Security
Council has implicitly recognised already that it is bound by human rights
standards.

IV.
THE 1267 REGIME: BREACHING THE RIGHT TO A FAIR HEARING

Having outlined the 1267 regime and the limits that human rights law
imposes on that regime through the UN Charter andjus cogens, I will now argue
that the regime breaches those limitations to the extent that it breaches the right
to a fair hearing.

A. European Court of First Instance Decision: Yusuf

The European Court of First Instance has recently handed down the first
judgment by an international court analysing the validity of the 1267 regime. 70

64. De Wet & Nollkaemper, supra note 50, at 181.
65. Yusuf supra note 7, 281.
66. See Application of the Convention and Prevention and Punishment of the Crime of

Genocide, supra note 56, 100 (separate opinion of Judge Lauterpacht) (explaining that "the
concept ofjus cogens operates as a concept superior to both customary international law and treaty.
The relief which Article 103 of the Charter may give the Security Council in case of conflict
between one of its decisions and an operative treaty obligation cannot-as a matter of simple
hierarchy of norms-extend to a conflict between a Security Council resolution andjus cogens").

67. The Queen (On Application of Hilal Abdul-Razzaq Ali AI-Jedda) v. Secretary of State for
Defence, 66-71 [2005] EWHC Civ 327 (Mar. 29, 2006). (U.K.)

68. For further discussion see Orakhelashvili, supra note 60, at 78.
69. S.C. Res. 1456, 6, U.N. Doe. S/RES/1456 (Jan. 20, 2003) ("[A]ny measure taken to

combat terrorism [should be] .. .in accordance with international law, in particular international
human rights, refugee and humanitarian law").

70. See Yusuf supra note 7. The case has been appealed to the European Court of Justice.
However, the appeal is mainly based on issues of European Community law rather than the aspects
of the case discussed in this article. See Case C-415/05 P, Yusuf v. Council (appeal against
Judgment of the Court of First Instance of 21 September 2005, appeal lodged Nov. 23, 2005, OJ Feb.
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Ahmed Ali Yusuf, a Swedish national, sought to contest his inclusion on the
1267 list by challenging the European regulations implementing the asset freeze
against him.7 1 The European regulations were passed in response to his
inclusion on the 1267 list in November 2001.72 His original application was
joined by other suspects who subsequently withdrew from proceedings when the
Swedish government successfully negotiated for their removal from the list. 73

The Swedish government did not lobby to have Yusuf removed, demonstrating
the fallibility of the de-listing process, and given his unsuccessful petition, he
remained on the list. However, in August 2006, nearly five years after he was
listed, he was finally de-listed, demonstrating that he did not have links to
terrorism. 74 His eventual de-listing probably only transpired after his high-
profile litigation before the European Court of First Instance pressured the
Security Council to act.

While the court ultimately held that the regime was valid, the reasoning of
its decision is nonetheless groundbreaking. Firstly, it decided that rules ofjus
cogens limit the Security Council. Secondly, it held that the right to a fair
hearing, the right to property, and the right to an effective judicial remedy can
all constitute jus cogens. Thirdly, it held that it can review Security Council
decisions to determine whether the Council has observed the rules ofjus cogens.
This final aspect of the decision revives a long-running debate about the extent
to which Security Council decisions are judicially reviewable, a debate which
started well before the International Court of Justice's Lockerbie decision. 75

While it is outside the scope of this paper to fully address the question of review
of Security Council decisions, suffice it to say that the court in Yusuf answers
that question unequivocally in deciding that it "has jurisdiction to review ... the
lawfulness of the resolutions of the Security Council at issue, in the light of the
higher rules of international law falling within the ambit ofjus cogens."76

However, while the court in Yusuf correctly found that the Security Council
is limited byjus cogens, it nevertheless erred in failing to correctly apply thejus

10, 2006); cf C-402/05 P, Kadi v. Council,
http://curia.europa.eu/jurisp/cgibin/form.pl?lang=en&Submit=-Submit&alldocs=alldocs&docj=docj&
docop=docop&docor=docor&docjo=docjo&numaff=-C402%2F05+P&datefs=&datefe=&nomusuel=
&domaine=&mots=&resmax=100 (appeal against Judgment of the Court of First Instance of 21
September 2005, appeal lodged Nov. 17, 2005, OJ 36/19 Feb. 11, 2006). The Kadi case, which was
heard at the same time as Yusuf, has been appealed on the points of law referred to in this article.

7 1. For a good summary of the case, see Christian Tomuschat, Case Note: Ahmed Ali Yusuf
and Al Barakaat International Foundation v. Council and Commission, 43 COMMON MKT L. R. 537
(2006).

72. Yusuf supra note 7, 24.
73. See discussion infra Part IV.D.2., for further background facts on the case of Yusuf, Aden

and Ali.
74. Press Release, Security Council, Security Council Committee Removes One Individual

from Consolidated List, U.N. Doc. SC/8815 (Aug. 24, 2006). See 1267 Comm., supra note 20.
75. Questions of Interpretation and Application of the 1971 Montreal Convention Arising

from the Aerial Incident at Lockerbie (Libya v U.S.), 1992 I.C.J. 114 (Apr. 14) (implying that the
court had jurisdiction to review Security Council decisions, but declining to do so in the case before
it).

76. Yusuf supra note 7, 337.
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cogens limitation of a right to a fair hearing. I argue that the 1267 regime
breaches thejus cogens right to a fair hearing and is therefore void to that extent.
I wish to use the Yusuf decision as a platform for this argument and then posit
that the court should have gone further in finding the regime ultra vires. I argue
that while 1267's sanctioning regime provides for a formal review mechanism, it
is not in substance available to listed individuals. Given the brevity of this paper,
I will not address the other fights considered by Yusuf, however, it is arguable
that the 1267 regime also breaches those rights.

B. Is the Right to a Fair Hearing Part of the Purposes
and Principles Limitation?

Does the right to a fair hearing qualify for protection under the purposes
and principles of the Charter and therefore limit the Security Council? The
answer depends on which human ights fall within this category. Some
commentators argue that all rights in the Universal Declaration of Human Rights
fall within this category. 77 However, such a broad interpretation is illogical
given that some human rights may be derogated from even by states, for
example during national emergencies. A more persuasive argument is that only
those human rights which are non-derogable fall within this category. Article
14(1) of the International Covenant on Civil and Political Rights (ICCPR)
provides for the right to a fair hearing by stating that:

in the determination of any criminal charge against [a person], or of [his or her]
ights and obligations in a suit at law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial tribunal established by
law.78

Although the ICCPR does not list this right to a fair hearing as a non-derogable
provision, the Human Rights Committee has interpreted the "fundamental
principles of a fair trial" as being non-derogable. 7 9

The International Court of Justice has also stated that the UN was required
to establish a judicial body to protect the human rights of its staff when they
were involved in a dispute with the UN. 80 It stated that the failure to provide for
such a ight to a fair hearing was anathema to the purposes and principles of the
Charter. 81 The same logic could apply to a third party involved in a dispute with

77. See, e.g., Terry Gill, Legal and Some Political Limitations on the Power of the UN
Security Council to Exercise its Enforcement Powers under Chapter VII of the Charter, 26 NETH.
Y.B. INT'L L. 41, 79 (1991).

78. International Covenant on Civil and Political Rights art. 14(1), opened for signature Dec.
16, 1966, 999 U.N.T.S. 171, 176, 6 1.L.M. 360, 372 [hereinafter ICCPR].

79. Human Rights Comm., General Comment No. 29: Derogations from provisions of the
Covenant during a state of emergency, 11, 16, U.N. GAOR, 56th Sess., Supp. No. 40, at 202,
U.N. Doe. A/56/40 (July 24, 2001).

80. Effect of Awards of Compensation Made by the United Nations Administrative Tribunal,
Advisory Opinion, 1954 I.C.J. 47 (July 13).

81. August Reinisch, Developing Human Rights and Humanitarian Law Accountability of the
Security Council for the Imposition of Economic Sanctions, 95 AM. J. INT'L L. 851, 857 (2001).
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the UN, such as an individual wishing to dispute his or her listing by the 1267
Committee. Thus, strong authority suggests that the right to a fair hearing is
non-derogable and therefore limits the Security Council as an integral part of the
purposes and principles of the Charter.82

C. Is the Right to a Fair Hearing Jus Cogens?

In reviewing the 1267 regime to see if it complied with the right to a fair
hearing, the court in Yusuf implicitly recognized that the right can be considered
jus cogens and thus restricts Security Council action. However, the court
avoided explicitly addressing the vociferous debate about which norms qualify
for jus cogens status. 83 The decision is therefore groundbreaking in assuming
that the right to a fair hearing constitutes jus cogens. Similarly, the Human
Rights Committee has stated that the fundamental principles of the right to a fair
trial contained in the ICCPR are non-derogable. 84 It also suggests that the right
isjus cogens.

85

This raises the vexed issue of the difference between jus cogens and non-
derogable norms. It is outside the scope of this paper to opine in detail on this
problematic distinction.86 Suffice it to say that the proclamation of a right as
being non-derogable is in part recognition of its jus cogens nature. 8 7 However,
not all non-derogable norms are necessarily jus cogens. Some norms are non-
derogable merely because it is never necessary for a state to abrogate them.8 8

The classification of norms as jus cogens does not depend on whether states
parties to a particular treaty have stated that the norms contained in the treaty are
non-derogable. 89 Instead, one commentator hypothesizes that a norm is jus
cogens because it is non-derogable by nature, that is, it protects community
interests "beyond individual state interests." 90 The right to a fair hearing could
qualify asjus cogens based on this definition.

Further evidence for the claim that the right to a fair hearing isjus cogens
can be found in Common Article 3 of the Geneva Conventions, which
guarantees the core elements of the right to a fair trial. The Human Rights
Committee has stated that these basic elements of the right to a fair trial cannot

82. See also Fassbender, supra note 58.
83. For an extended consideration of this debate, see de Wet, supra note 5, at 7; Gutherie,

supra note 36.
84. General Comment No. 29, supra note 79, 11, 16.
85. Id. I 11 ("States parties may in no circumstances ... [violate] peremptory norms of

international law, for instance by taking hostages, by imposing collective punishments, through
arbitrary deprivations of liberty or by deviating from fundamental principles of fair trial, including
the presumption of innocence").

86. For further discussion on this matter, see Orakhelashvili, supra note 60.
87. General Comment No. 29, supra note 79, 11.
88. Id. See also ICCPR, supra note 78, art. 11 ("No one shall be imprisoned merely on the

ground of inability to fulfil a contractual obligation"), art. 18 ("freedom of thought, conscience and
religion").

89. Orakhelashvili, supra note 60, at 65.
90. Id.
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be derogated from even in times of emergency. 9 1 The ICTY has also held that
the right to a fair hearing is essential, 92 implying that the right was a limitation
on the Council's powers and that its observance was vital in validating the
Council's establishment of the ICTY. 93 The Security Council itself also
supported the argument that it is bound by core aspects of the right to a fair
hearing by incorporating such standards into the ICTY and ICTR.94

It is therefore arguable that the right to a fair hearing has reached the level
of jus cogens. Moreover, even if the right to a fair hearing has not reached the
status of jus cogens, it remains one of the core human rights protected by the
purposes and principles of the UN Charter, which also limit the Security
Council. For the purposes of this paper, I will assume that Yusuf is correct in
holding that the right to a fair hearing has reachedjus cogens status, although it
is clearly a matter of debate. 95

D. Does the Sanctioning Regime Breach the Right to a Fair Hearing?

The right to a fair hearing protected by jus cogens or the purposes and
principles of the UN Charter will not encompass all aspects as defined by
Article 14 of the ICCPR. Only those "fundamental" aspects of the right to a fair
hearing are protected.96 The core procedural guarantees protected by the right to
a fair hearing are the provision of a competent hearing before an independent
and impartial tribunal and the requirement of "equality of arms" between the
parties. 97 The right to a fair hearing does not only extend to formal court
proceedings for criminal charges. It applies more broadly to any "procedures
[which] determine ...rights and obligations." 98 However, the right to a fair
hearing bestows further protections when criminal charges are in question.
These further protections are contained in Article 14(2)-(8) of the ICCPR, which
apply only to criminal charges, and include the right to legal representation, to
cross-examine witnesses, to be tried without undue delay, etc.

91. General Comment No. 29, supra note 79, 1 16. Article 3 and its basic fair-trial guarantees
are common to each of the four Geneva Conventions. See Convention Relative to the Protection of
Civilian Persons in Time of War, Aug. 12, 1949, 75 U.N.T.S. 287; Convention for the Amelioration
of the Condition of the Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 75
U.N.T.S.; Convention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked
Members of Armed Forces at Sea, Aug. 12, 1949, 75 U.N.T.S. 85; Convention Relative to the
Treatment of Prisoners of War, Aug. 12, 1949, 75 U.N.T.S. 135.

92. Tadic, supra note 55, 38.
93. Id.
94. For examples of this incorporation see the Statute and Rules of Procedure for ICTY and

ICTR (incorporating core aspects such as the right to a competent hearing before an independent and
impartial tribunal and the requirement of "equality of arms" between the parties).

95. See, e.g., Alvarez, supra note 37.
96. Human Rights Comm., supra note 79, 11.
97. The fundamental aspects of the ight to a fair hearing are contained in art 14(1) of the

ICCPR, which applies to any procedure determining rights and obligations. De Wet, supra note 5, at
16.

98. Human Rights Comm., General Comment No. 13, 2, U.N. GAOR, 39th Sess., Supp. No.
40, at 143, U.N. Doc A/39/40 (Apr. 12, 1984).
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There is considerable debate as to whether the 1267 sanctioning regime is
criminal. 9 9 The Human Rights Committee has not interpreted the scope of
"criminal charges." However, the European Court of Human Rights has
considered what constitutes criminal charges for the purposes of a similar
provision.10 0 The Court held that the nature and severity of the threatened
sanction are critical in determining whether the charge is criminal. 10 1 In relation
to the 1267 regime, the nature and severity of the sanctions should bring the
regime within the criminal sphere. The sanctions are imposed on those adjudged
to be involved in financing terrorism, a serious criminal activity under both
international and national law. Moreover, the severity of the sanctions suggests a
punitive element. Sanctions have dire economic consequences because they
deny an individual his or her livelihood and remain in place indefinitely. 0 2

Finally, there is the irreparable stigma of being labelled a terrorist supporter. At
the very least, the 1267 regime is "quasi-criminal in nature."' 10 3 In any event, the
fundamental principles of the right to a fair hearing, as embodied injus cogens
or the principles and purpose of the UN, will apply to the regime whether it is
criminal or not. The only difference in classifying the regime as criminal is that
additional aspects of the right to a fair trial will apply. 10 4

I now argue, by refuting the Yusuf decision, that the 1267 regime breaches
the core procedural guarantees protected by the right to a fair hearing as
contained in the purposes and principles of the UN Charter and jus cogens. In
particular, two fundamental aspects of the Yusuf decision holding that the
sanctioning regime complied with the right to a fair hearing are flawed.

99. See U.N. SECURITY COUNCIL, Third Report of the Analytical Support and Sanctions
Monitoring Team, 37, 41, in LETTER DATED 2 SEPTEMBER 2005 FROM THE CHAIRMAN OF THE
SECURITY COUNCIL COMMITTEE ESTABLISHED PURSUANT TO RESOLUTION 1267 (1999)
CONCERNING AL-QAIDA AND THE TALIBAN AND ASSOCIATED INDIVIDUALS AND ENTITIES
ADDRESSED TO THE PRESIDENT OF THE SECURITY COUNCIL, U.N. Doc. S/2005/572 (Sep. 9, 2005)
[hereinafter Third Report of the Analytical Support and Sanctions Monitoring Team] (stating
alternately that "the sanctions are intended as a deterrent" and "the sanctions do not impose a
criminal punishment or procedure"); De Wet & Nollkaemper, supra note 50, at 177 (explaining that
asset freeze sanctioning regime constitutes a criminal charge); lAIN CAMERON, THE EUROPEAN
CONVENTION ON HUMAN RIGHTS, DUE PROCESS AND UNITED NATIONS SECURITY COUNCIL

COUNTER-TERRORISM SANCTIONS 2 (2006), http://www.coe.int/t/e/legalaffairs/legal-co-
operation/public internationallaw/Texts_&_Documents/2006/1.%2OCameron%20Report%2006.pdf
(stating that "the effects of blacklisting may be sufficiently serious to be the 'determination of a
criminal charge', triggering the application of Article 6 [of the European Convention on Human
Rights] in its entirety").

100. European Convention for the Protection of Human Rights and Fundamental Freedoms art.
6(l), Nov. 4, 1950, 213 U.N.T.S. 222, 228.

101. Engel v. Netherlands, 1 Eur. H.R. Rep. 647 (1976) (Court decision); Lauko v. Slovakia,
1998-VI Eur. Ct. H.R. 2497; Lutz v. Germany, 123 Eur. Ct. H.R. (ser. A) at 22 (1987).

102. See S.C. Res. 1452, l(a), U.N. Doe. S/RES/1452 (Dec. 20, 2002) (changing the regime
so that individuals listed are entitled to a minimum income to survive; however, these individuals are
still deprived of the ability to work and earn income).

103. Cameron, supra note 49.
104. These further protections are those contained in Article 14(2)-(8) of the ICCPR, which

apply only to criminal charges such as the right to legal representation, to cross-examine witnesses,
to be tried without undue delay etc.
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1. Lack of Opportunity to Dispute Listing

The major reason that Yusuf held that the right to a fair hearing had not
been breached was that the 1267 regime set up a "mechanism for the re-
examination of individual cases." 10 5 However, as explained above, the de-
listing procedure established by the 1267 Committee is onerous. An individual
must convince his government of residence/citizenship to take up his cause with
the Committee. This informal petitioning may constitute an insurmountable
barrier for the individual. In the current international political climate, states are
reluctant to be seen as supporting terrorism. A state may fear that lobbying for
the de-listing of a suspected terrorist will be perceived by other states as acting
contrary to the "war on terrorism."

Moreover, if a national government is corrupt or undemocratic or
incompetent, the individual's request may be ignored. The majority of the
individuals listed by the 1267 Committee are Afghani. 10 6 Other nationalities
which feature prominently are Yemeni, Egyptian, Algerian, Syrian and Saudi
Arabian. 10 7 None of these countries are renowned for open, accountable
government which is responsive to individual requests. Rather, in most of these
states, it would be extremely difficult for an individual to successfully petition
their government to argue for their de-listing. The example of Yasin Abdullah
Kadi is instructive on this point. His application was considered by the European
Court of First Instance at the same time as the petitioner in Yusuf 10 8 Kadi is a
national of Saudi Arabia, where he resides. He was listed by the 1267
Committee and sought the assistance of the Saudi Arabian Ministry of Foreign
Affairs in petitioning the 1267 Committee for de-listing. However, the Saudi
Arabian government never responded to his request. 10 9 The de-listing process
for Kadi was therefore never accessible to him.

Even if an individual manages to convince his government of citizenship or
residence to take up his case, that government must also convince the
government which proposed the name (most likely to be the United States).
Even if that government acquiesces, all of the other committee members must
also accede to de-list the individual. In practice, then, the mechanism for review
may not be available to the vast majority of the individuals placed on the list.

The European Court perhaps misleadingly cites that Messrs Aden and Ali
had their assets unfrozen via the de-listing process. 110 In fact, they were
removed from the list before the de-listing process had been instituted in the
Committee's guidelines. Moreover, their state of residence, Sweden, twice

105. Yusuf supra note 7, 309.
106. 1267 Comm., supra note 20.
107. Id.
108. Kadi, supra note 70.
109. Id. 151.
110. Yusuf supra note 7, 318. Press Release, Court of First Instance of the European

Communities, The Court of First Instance Gives its First Judgments Concerning Acts Adopted in the
Fight against Terrorism (Sep. 21 2005).
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petitioned the 1267 Committee for removal of the individuals and was rejected
both times. 11 The second time, the majority of the members of the Committee
favored lifting the sanctions against them, but the United States, Russia and the
United Kingdom objected, thereby preventing consensus. 112 The assets freeze
against them was eventually lifted after extensive bilateral negotiations between
Sweden and the United States, during which Sweden provided the Untied States
with evidence showing that there was no connection between the individuals and
Al Qaeda. 113 Even then, the individuals were made to sign pledges dissociating
themselves in every way from their employer, the Al Barakaat Foundation. 114

Since the de-listing process was instituted in the 1267 Committee's
guidelines in November 2002, only five individuals have been de-listed. 115 One
individual is a citizen of the United Kingdom, one is from Sweden (Yusuf), two
others are from Switzerland and the last is a resident of Germany. 1 16 These
individuals were de-listed only after intensive diplomatic lobbying from their
home governments. Two of the individuals were de-listed after they provided
extensive information about other suspected terrorist supporters. 117 Their de-
listing was not predicated on concerns for due process, but rather as a reward for
co-operation in counter-terrorism efforts.

These examples demonstrate that the de-listing procedure exists in formal
terms, but not in substance. In practice, it does not provide a mechanism for
review. Even when innocent people have been listed, the de-listing procedure
has failed to provide an effective instrument for review. The sanctions against
Aden and Ali were only lifted after extensive diplomatic negotiations on behalf
of Sweden. Such effective diplomacy cannot be expected of other governments
whose nationals are listed. Nor is diplomacy alone sufficient to guarantee that
listings are reviewed. For these reasons, the Court of First Instance erred in
finding that the 1267 sanctioning regime did not violate the right to a fair
hearing. In addition to matters of principle, there is a very real concern that
innocent individuals remain on the list who have been afforded no due process
rights and are unable to seek de-listing from their national governments.

111. Case T-306/01R, Aden v. Council, 2002 E.C.R. 11-2387, 90.
112. Id.
113. Dilshika Jayamaha, US Plans to Request Removal of Six Individuals and Organizations

from U.N. Sanctions List, ASSOCIATED PRESS, Aug. 22, 2002, at 1.
114. Id. See infra Part IV.D.2 for discussion of the Al Barakaat Foundation.
115. 1267 Comm., supra note 20. See, e.g., Press Release, Security Council, Security Council

Committee Removes Two Individuals from Consolidated List, Clarifies Corrections Made to List,
U.N. Doc. SC/8613 (Jan. 19, 2006).

116. 1267 Comm., supra note 115 (Shadi Abdalla de-listed December 23, 2004; Rahmatullah
Safi de-listed Oct. 24, 2005; Zeinab Mansour Fattouh, de-listed Jan. 18 2006; Mohamed Mansour,
de-listed Jan. 18 2006).

117. Bin Laden's Ex-Bodyguard Is Taken Off Lists of Terrorists, L.A. TIMES, Jan. 5, 2005, at
A7; Afghan General Gets His Life Back, PAK TRIBUNE, Nov. 8, 2005,
http:///www.paktribune.com/news/print.php?id=124687 (last visited Nov. 15, 2006).
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2. Breach of Core Requirements of the Right to a Fair Hearing

The cases of Aden, Ali and Yusuf perfectly illustrate how the 1267
sanctioning regime breaches the core requirements of a fair hearing as protected
by jus cogens and the purposes and principles of the Charter. Aden, Ali and
Yusuf, Swedish citizens of Somali origin, worked for the Al Barakaat
International Foundation. 118 Al Barakaat was a non-profit association
established to support educational, social and cultural endeavours and to provide
assistance to refugees. 119 It also facilitated the transfer of funds so that
individuals could send remittances from Sweden to family members in
Somalia. 120 The three individuals were "extremely well respected in the
immigrant community... with no criminal background." 12 1 By being put on the
list, they were accused of a serious form of criminal wrongdoing, namely
involvement in a terrorist organization. Their reputations were destroyed, they
lost their jobs and their assets were frozen indefinitely. 122 All of this was done
without any evidence presented to the Security Council to demonstrate that they
were involved in terrorism. They were neither informed of the reasons for their
listing or of the nature of the wrongdoing that they had allegedly committed, nor
were they given a hearing by the 1267 Committee, let alone by an independent
tribunal. Moreover, they were denied any opportunity to dispute the listing.
Finally, in the case of Aden and Ali, when their state sought to have them de-
listed, the same body that was responsible for their initial placement on the list,
that is, the 1267 Committee, was also responsible for the subsequent review of
that decision. In the case of Yusuf, his state refused to seek his de-listing so he
had absolutely no access to the de-listing process. Even if a meaningful review
process existed, there would be complete inequality of arms given that the 1267
Committee does not provide any information to the individual as to the basis for
the freezing. 123 Consequently, the sanctioning regime breaches the most
fundamental aspects of a right to fair hearing on any definition.

As described above, the introduction of the 1267 Committee's guidelines in
November 2002 and Resolutions 1452, 1526 and 1617, have ameliorated some
aspects of this regime. When an individual is listed, states are now encouraged
to present information to the 1267 Committee demonstrating the individual's
alleged connection with terrorism.124 However, one independent expert has

118. Aden,supranotelll, 28.
119. Id.
120. One unfortunate consequence of the 1267 regime has been the closure of hundreds of

small remittance organisations in the United States alone, which provided invaluable and
inexpensive fund transfer facilities for migrant workers. Philip Bowring, The War on Third-World
Remittances, INT. HER. TRIB., Nov. 28, 2005, at 8.

121. Serge Schmemann, Swedes Take up the Cause of 3 on US Terror List, N.Y. TIMES, Jan.
26, 2002, at A9.

122. Kadi, supra note 70, 1 149.
123. INTERNATIONAL BAR ASSOCIATION TASK FORCE ON INTERNATIONAL TERRORISM,

INTERNATIONAL TERRORISM: LEGAL CHALLENGES AND RESPONSES 126 (2003).
124. S.C. Res. 1526, supra note 16, 17; S.C. Res. 1617, supra note 16, 4.
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continued to query the reliability and accuracy of the information relied on by
states in compiling the list, given that such information is never made public nor
scrutinized. 125 Resolution 1452 changed the regime so that individuals listed are
entitled to a minimum income to survive. 126 Nevertheless, individuals are still,
in effect, convicted of a crime without due process and without a review
mechanism, whether partial or independent. The core aspects of a right to a fair
hearing, including a hearing before an independent and impartial body and
"equality of arms" between the parties, are still absent from the 1267 regime.
The regime therefore breaches the core aspects of a right to a fair hearing as
contained in the purposes and principles of the Charter, and injus cogens and is
consequently void.

3. Permanency of Sanctioning Regime

In finding that the right to a fair hearing had not been breached, the Yusuf
decision was also predicated on the basis that the sanctioning regime was merely
a "temporary, precautionary measure restricting the availability of the
applicants' property." 127 The court held that because the measures were
temporary, there was no requirement to communicate the evidence to the listed
individuals. 12 8 However, as described above, Resolution 1390 and its successor
resolutions have ensured that the regime applies permanently. The global "war
on terrorism" is unlike a conventional conflict and it is difficult to predict a
cessation of terrorist activity in the foreseeable future. Consistent with this
actuality, former U.S. Secretary of Defense Donald Rumsfeld labelled the "war
on terror" the "Long War" and stated that it was a generational conflict similar
to the Cold War, in that it could last for decades. 12 9 Consequently, it is likely
that the sanctioning regime will remain in place for a considerable period of
time. In these circumstances, it is not accurate to state that the freezing of assets
amounts only to confiscation. 130 A permanent freezing of assets such as this
clearly does "affect the very substance of the right of the persons concerned to
property in their financial assets."' 13 1 As such, the Court incorrectly categorized
the sanctioning regime as temporary. If the 1267 regime were properly declared
permanent, in light of the above analysis, it would be difficult to argue that it
does not breach the right to a fair hearing.

125. U.N. Econ. & Soc. Council [ECOSOC], Comm. on Human Rights, Promotion and
Protection of Human Rights; Protection of Human Rights and Fundamental Freedoms while
Countering Terrorism, 1 64, U.N. Doc. E/CN.4/2005/103 (Feb. 7, 2005) (prepared by Robert
Goldman).

126. S.C. Res. 1452, supra note 102, l 1(a).
127. Yusuf, supra note 7, 320.
128. Id.
129. Josh White & Ann Scott Tyson, Rumsfeld Offers Strategies for Current War, WASH. POST,

Feb. 3, 2006, at A8.
130. Yusuf, supra note 7, 299.
131. Id.
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V.
BAD PRECEDENT: A TREND TOWARDS DENIAL OF RIGHTS?

Although it is difficult to predict future patterns of Security Council
legislating, a clear trend towards a denial of rights has been established. The
1267 regime has acted as a precedent and its scope has recently been expanded.
Three examples serve to demonstrate this trend. First of all, Resolution 1566
established a Working Group to investigate the extension of the 1267 regime to
individuals and entities associated with any terrorist activity, not just those
associated with Al Qaeda, the Taliban and Osama bin Laden. 132 In the absence
of a definition of "terrorism" that has achieved international consensus, 133 such
a substantial expansion of a regime with no legal safeguards is alarming.
Secondly, since the establishment of the 1267 regime, the Security Council has
created five other sanctioning committees with almost identical powers of listing
individuals to those of the 1267 Committee. 134 These Committees either have
no de-listing process or feature one as deficient as that established by the 1267
Committee. Adopting the same analysis as above, it is arguable that each of
these Committees is also likely to breach the right to a fair hearing. Thirdly, and
most alarming, is the recent response to the assassination of former Lebanese
Prime Minister Rafik Hariri. Resolution 1636 establishes a similar sanctioning
committee to freeze the assets of all individuals suspected of being involved. 135

There is no de-listing procedure and no concept of a fair hearing. However, the
most draconian aspect of Resolution 1636 is its demand for the detention of all
Syrian individuals considered as suspects. 136 Detention is a clear criminal
measure which extends the sanctioning regime far beyond freezing of assets.
Without legal safeguards such as the right to a fair hearing, this detention regime
is arguably arbitrary and in breach of a clearjus cogens norm and the purposes
and principles of the Charter. 137

The 1267 sanctioning regime is therefore not only problematic because it
breaches the right to a fair hearing, but also because the Council is expanding its
ambit by using it as a model to apply to other situations. Reform of the 1267
regime is therefore needed urgently.

132. S.C. Res. 1566, supra note 9, 9.
133. See id. 3 for a broad reference to the aspects of"terrorism."
134. S.C. Res. 1518, U.N. Doc. S/RES/1518 (Nov. 24, 2003) (associates of Saddam Hussein);

S.C. Res.1521, U.N. Doc. S/RES/1521 (Dec. 22, 2003) (concerning Liberia); S.C. Res. 1533, U.N.
Doc. S/RES/1533 (Nov. 24, 2003) (concerning the Democratic Republic of the Congo); S.C. Res.
1572, U.N. Doe. S/RES/1572 (Nov. 15, 2004) (concerning Cote d'Ivoire); and S.C. Res. 1591, U.N.
Doc. S/RES/I 591 (Mar. 29, 2005) (concerning the Sudan).

135. S.C. Res. 1636,13, U.N. Doc. S/RES/1636 (Oct. 31, 2005).
136. Id. 1l(a).
137. Even the conservative definition of jus cogens as contained in the U.S. Restatement

includes the prohibition on arbitrary detention as a jus cogens norm. RESTATEMENT (THIRD) OF
FOREIGN RELATIONS LAW OF THE UNITED STATES, § 702 (1986).
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VI.
HOW THE 1267 REGIME SHOULD BE AMENDED

Elements of the international community have already acknowledged that
the 1267 regime is inconsistent with fundamental human rights. The 1267
Monitoring Team established under Resolution 1526 has recognized that the
regime lacks due process. It has agreed that listings "run forever" and that the
1267 Committee's guidelines neither establish a procedure for an individual to
petition for de-listing nor provide the Committee with any criteria for de-
listing. 138 It has also called for improved de-listing procedures and due process
to add fairness. 139 The High-Level Panel on Threats, Challenges and Change
found that the "way entities or individuals are added to the terrorist list
maintained by the Council and the absence of review or appeal for those listed
raise serious accountability issues and possibly violate fundamental human
rights norms."'140 It recommends that a new review process be instituted.
Regarding all sanctions regimes, the UN General Assembly called for "fair and
clear procedures ... for placing individuals and entities on sanctions lists and
for removing them." 14 1 Moreover, Germany, as a member of the Security
Council, declared that "clear criteria should be developed that would specify
under which objective conditions a given individual or entity should be added to
that list,"' 142 and stated that, "we should consider introducing some core
elements of due process . . .for example .. .that a targeted individual might
bring his case to the Committee for consideration." 143 An independent expert
appointed by the UN Commission on Human Rights has also stated that there is
a need for "meaningful judicial scrutiny." 144

The sanctioning regime needs to be amended not only to ensure its
compliance with the right to a fair hearing, but also to address other serious
problems that are undermining the regime's objectives. 14 5 Of the approximately
four thousand individuals detained around the world for links to Al Qaeda, only

138. U.N. SECURITY COUNCIL, Second report of the Analytical Support and Sanctions
Monitoring Team appointed pursuant to resolution 1526 (2004) concerning Al-Qaida and the
Taliban and associated individuals and entities, 53, in LETTER DATED 14 FEBRUARY 2005 FROM
THE CHAIRMAN OF THE SECURITY COUNCIL COMMITTEE ESTABLISHED PURSUANT TO RESOLUTION
1267 (1999) CONCERNING AL-QAIDA AND THE TALIBAN AND ASSOCIATED INDIVIDUALS AND
ENTITIES ADDRESSED TO THE PRESIDENT OF THE SECURITY COUNCIL, U.N. Doc. S/2005/83 (Feb. 15,
2005) [hereinafter Second Report of the Analytical Support and Sanctions Monitoring Team].

139. Third Report of the Analytical Support and Sanctions Monitoring Team, supra note 99,
54.

140. A MORE SECURE WORLD: REPORT OF THE SECRETARY-GENERAL'S HIGH-LEVEL PANEL
ON THREATS, CHALLENGES AND CHANGE, 152, U.N. Doc. A/59/565, U.N. Sales No. E.05.I.5
(2004).

141. G.A. Res. 60/1, 109, U.N. Doc. A/RES/60/1 (Oct. 24, 2005).
142. U.N. SCOR, 58th Sess., 4798th mtg. at 14, U.N. Doc. S/PV.4798 (July 29, 2003) (Mr.

Pleuger on behalf of Germany).
143. Id.
144. Comm. on Human Rights, supra note 125, 65.
145. See generally Rosand, supra note 9.
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approximately three hundred have been listed via the sanctioning regime. 146

The 1267 Monitoring Team has concluded that the lack of due process is
undermining the credibility and effectiveness of the 1267 sanctions regime and
that the lack of a robust de-listing mechanism is discouraging states from
submitting names to the list.14 7 If the 1267 regime is failing to achieve its
objectives, namely preventing or reducing terrorist financing, then the
proportionality of the means become particularly questionable. 148 More than
fifty member states have expressed concerns about the lack of due process
associated with listing and de-listing. 149 It is therefore imperative that the
sanctioning regime improve its credibility to encourage states to list more
individuals who are actually linked to Al Qaeda. Clearly, there is a growing
international consensus that the sanctioning regime should be amended.

It is outside the scope of this paper to provide a thorough overview of
different amendment options. 150 It is still worth pointing out that the 1267
Monitoring Team has suggested the following minor reforms:

* allowing individuals to notify the Committee if their state of
residence or citizenship failed to forward their application for de-
listing;1

5 1

* requiring states to forward any application for de-listing to the
Committee; 152 and

146. U.N. SECURITY COUNCIL, Second report of the Monitoring Group established pursuant to
resolution 1363 (2001) and extended by resolutions 1390 (2002) and 1455 (2003), on sanctions
against AI-Qaida, the Taliban and individuals and entities associated with them, in LETTER DATED 1
DECEMBER 2003 FROM THE CHAIRMAN OF THE SECURITY COUNCIL COMMITTEE ESTABLISHED
PURSUANT TO RESOLUTION 1267 (1999) CONCERNING AL-QAIDA AND THE TALIBAN AND
ASSOCIATED INDIVIDUALS AND ENTITIES ADDRESSED TO THE PRESIDENT OF THE SECURITY
COUNCIL, U.N. Doc. S/2003/1070 (Dec. 2,2003).

147. Second Report of the Analytical Support and Sanctions Monitoring Team, supra note 138,
54.

148. Cameron, supra note 103, at 18.
149. U.N. SECURITY COUNCIL, Paragraph 13 assessment, 37, in LETTER DATED 1 DECEMBER

2005 FROM THE CHAIRMAN OF THE SECURITY COUNCIL COMMITTEE ESTABLISHED PURSUANT TO
RESOLUTION 1267 (1999) CONCERNING AL-QAIDA AND THE TALIBAN AND ASSOCIATED
INDIVIDUALS AND ENTITIES ADDRESSED TO THE PRESIDENT OF THE SECURITY COUNCIL, U.N. Doc.
S/2005/761 (Dec. 6, 2005) [hereinafter Paragraph 13 assessment].

150. For detailed studies on the different reform options, see lAIN CAMERON, TARGETED
SANCTIONS AND LEGAL SAFEGUARDS (2003), available at
http://resources.jur.uu.se/repository/5/PDF/staff/sanctions.pdf; MAKING TARGETED SANCTIONS
EFFECTIVE, GUIDELINES FOR THE IMPLEMENTATION OF UN POLICY OPTIONS (Peter Wallensteen et
al. eds., 2003), available at
http://www.smartsanctions.se/stockholm-process/reports/Final%2report/2Ocomplete.pdf;

Alvarez, supra note 37; Swiss Non-Paper, Targeted Sanctions and Due Process: Basic Principle
(2004) (unpublished, on file with author); Watson Inst. for Int'l Stud., Strengthening UN Targeted
Sanctions by Addressing Due Process Concerns: Discussion Draft White Paper for January 24-25,
2006 Informal Expert Roundtable on Targeted Sanctions, (Jan. 17, 2006) (unpublished, on file with
author).

151. Second Report of the Analytical Support and Sanctions Monitoring Team, supra note 138,
56.

152. Third Report of the Analytical Support and Sanctions Monitoring Team, supra note 99,
55.
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0 allowing any state to petition the Committee for de-listing. 153

While these reforms are a start, they are nonetheless inadequate to bring the
regime into compliance with the right to a fair hearing. The following minimum
requirements are necessary to abide by the right to a fair hearing and to restore
credibility to the 1267 regime:

* the adoption by the 1267 Committee of objective criteria
according to which individuals and entities will be listed;

* providing a listed individual with notice of, and reasons for, their
listing (subject to security sensitivities); and

* the establishment of an independent UN tribunal, for all sanctions
committees that adjudicates requests for de-listing and that is
directly accessible by listed individuals.

This third aspect of reform is the most controversial. In reality, it is
unlikely that the Security Council would approve an independent tribunal with
the binding power to de-list individuals. In this situation, a range of alternative
solutions are possible, such as an independent Ombudsman or panel of experts
or commission of inquiry or inspection panel.1 54 Such a body could have the
power to directly de-list, or alternatively could have recommendatory powers to
de-list which were either binding or non-binding on the Security Council. Even
with non-binding recommendatory powers, any of these models would at least
bring public pressure on the Security Council to de-list where the independent
body so recommends. In deciding which of these models to adopt, the Security
Council should consider a range of criteria such as individual accessibility to the
body; speed of decision making; and ability to afford the individual a fair
hearing. 1

55

Clearly these suggestions for reform are no more than a proposed
framework that is not without problems and requires more elaboration. 156

However, the need for such measures cannot be disputed. As the 1267
Monitoring Team has noted, affording minimum due process does "not weaken
the substance of the United Nations counterterrorism programme. Rather, it
strengthens the sanctions by increasing global support for them."1 57

153. Id. 56.
154. See KAREL WELLENS, REMEDIES AGAINST INTERNATIONAL ORGANISATIONS 178-91

(2002).
155. Id.
156. For example, states will naturally be reluctant to divulge information pertaining to national

security to either a UN tribunal or individuals. For a thorough discussion of these problems, see
Cameron, supra note 152; Watson Inst. for Int'l Stud., supra note 152.

157. Third Report of the Analytical Support and Sanctions Monitoring Team, supra note 99,
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VII.
CONCLUSION

Unlike most national legislators, the Security Council suffers from a lack of
accountability.1 5 8 To compound this lack of accountability, the 1267 regime has
been described as reflecting hegemonic international law.159 There is no doubt
that the 1267 regime has shifted some responsibility for dealing with individuals
who pose a security threat from member states to the Security Council. While
there has been a transfer of authority, there has been no commensurate transfer
of legal safeguards. This is problematic for a regime which has unprecedented
and serious powers, no definition of terrorism, and an exceptionally broad
category of individuals it can target.

In this paper, I have argued that the 1267 regime is restrained by the core
right to a fair hearing as reflected injus cogens and the purposes and principles
of the UN Charter. The sanctioning regime breaches this right in particular by
providing no effective mechanism of review for listed individuals. The right to a
fair hearing requires, as a bare minimum, the ability for individuals to challenge
their listing to a body independent from the 1267 Committee. Such an
amendment is necessary to ensure that sanctions are not imposed arbitrarily or
unfairly and to minimize the risk of innocent people being targeted. 160

Moreover, reforming the 1267 regime would strengthen it by adding credibility
and encouraging better cooperation from states. It is indeed possible to ensure
basic due process while effectively sanctioning those who support terrorism.
The Security Council is required to do both.

138. See Robert Keohane, The Concept of Accountability in World Politics and the Use of
Force, 24 MICH. J. INT'L L. 1121 (2003).

159. Jose Alvarez, Hegemonic International Law Revisited, 97 AM. J. INT'L L. 873 (2003).
160. See U.N. SCOR, 59th Sess., 4892nd mtg. at 9, U. N. Doc. S/PV.4892 (Jan. 12, 2004) (Mr.

Trautwein on behalf of Germany).
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Rio Grande Designs:
Texans' NAFTA Water Claim Against

Mexico

By
Paul Stanton Kibel* & Jonathan R. Schutz**

I.
INTRODUCTION:

AT THE CONFLUENCE OF COMMON RESOURCES AND PRIVATE INTERESTS

The Rio Grande River basin is 180,000 square miles, runs from Colorado to
the Gulf of Mexico, and forms more than 1,200 miles of the border between
Mexico and the United States of America.1 Although the headwaters of the Rio
Grande lie in Colorado, all of the major tributaries to the Rio Grande's border
section originate in Mexico. In contrast, all of the major tributaries to the
Colorado River - which flows south from the Rocky Mountains to the Sea of
Cortez (or Gulf of California) in Mexico - are in the United States.

Various treaties govern the relationship between the United States and
Mexico. In 1944, the United States and Mexico entered into a treaty to allocate

2the waters of the Rio Grande and Colorado Rivers ("1944 Rivers Treaty"). In

* Paul Stanton Kibel is director of the natural resource consultancy Policy West, and a visiting
lecturer in Water Policy and Trade and the Environment at the University of California at Berkeley's
Goldman School of Public Policy. He is also of counsel to the law firm of Fitzgerald Abbott &
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the author of The Earth on Trial: Environmental Law on the International Stage (Routledge 1999)
and editor of the forthcoming book Rivertown: Rethinking Urban Rivers (MIT Press). He holds an
LL.M from the University of California at Berkeley's Boalt Hall Law School and a B.A. from
Colgate University. This article covers developments through November 2005. The authors would
like to thank the following people for review and comment on earlier versions of this article: John
Echeverria, Lyuba Zarsky, Mary Kelly, Mary Bottari, Rick Van Schoik, Richard Paisley, Jack Coe,
and Marcos Orrelana.
** Jonathan Schutz is an attorney at Somach, Simmons & Dunn in Sacramento where he
specializes in water and environmental law. He holds a J.D. from the University of California at
Davis and a B.A. from Brigham Young University. He can be reached atjon.schutz@gmail.com.

1. Mary E. Kelly, Water Management in the Binational Texas/Mexico Rio Grande Rio Bravo
Basin, in HUMAN POPULATION AND FRESHWATER RESOURCES: U.S. CASES AND INTERNATIONAL
PERSPECTIVES, YALE SCHOOL OF FORESTRY AND ENVIRONMENTAL STUDIES BULLETIN 107, 116
(Karin M. Krchnak ed., 2002).

2. Norris Hundley, The Politics of Water and Geography: California and the Mexican-
American Treaty of 1944, 36 PACIFIC HISTORICAL REVIEW 209, 209 (1967) [hereinafter Politics of
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1994, the North American Free Trade Agreement ("NAFTA") approved by
Canada, Mexico and the United States went into effect. Chapter 11 of NAFTA
established a set of new protections for foreign investors in each of the three
signatory countries. While many bilateral investment treaties protect against
direct appropriation by the government, NAFTA's Chapter 11 investor
protection provisions went beyond the traditional direct appropriation language
to establish a new right for private foreign investors to claim compensation for
government acts that are "tantamount" to direct appropriation. 3 Although its
expansion of traditional notions of appropriation did not receive much attention
at the time of the NAFTA negotiations, Chapter 11 has become increasingly
controversial during the past decade of implementation. Private business
interests have used Chapter 11 to seek payment from foreign national
governments for the enforcement of policies and legislation designed to protect
public health and depleted natural resources, arguing that such policies and
legislation adversely affect the profitability of their investments and are
therefore tantamount to expropriation. This use of Chapter 11 has provoked
widespread criticism from environmental groups throughout North America.

A recent case has arisen at the legal and policy confluence of the historical
dispute over the bi-national allocation of Rio Grande waters and NAFTA's new
expansive investor protection provisions. In 2004, a group of landowners and a
water company from Texas' Rio Grande Valley in the United States
(collectively referred to herein as the "Texans") filed a notice of intent to submit
a claim against Mexico under NAFTA's Chapter 11. The thrust of the Texans'
claim is that Mexico failed to release the quantities of Rio Grande water
required under the 1944 Rivers Treaty and that Mexico therefore must reimburse
the Texans for economic damages resulting from this alleged improper
withholding.

4

Significantly, the 2004 filing of the Texans' NAFTA water claim against
Mexico came on the heels of the United States Court of Federal Claims' 2001
Tulare Lake decision in which the federal government was ordered to
compensate a group of farmers in California for economic damages suffered
when out-of-stream diversions for irrigation were reduced to preserve critical
aquatic habitats for fish species protected under the United States Endangered
Species Act ("ESA"). 5 The legal basis for this decision was a finding that the
government's in-stream flow requirements to protect endangered fisheries

Water]. The 1944 Rivers Treaty can be found at 59 U.S.C. § 1219 (1946) [hereinafter Treaty].
3. INT'L INST. FOR SUSTAINABLE DEV. and WORLD WILDLIFE FUND, PRIVATE RIGHTS,

PUBLIC PROBLEMS: A GUIDE TO NAFTA's CONTROVERSIAL CHAPTER ON INVESTOR RIGHTS 7-8
(2001) [hereinafter Private Rights]; J. Martin Wagner, International Investment, Expropriation and
Environmental Protection, 29 GOLDEN GATE U. L. REV. 465, 471 (1999).

4. Request for Arbitration Under the Rules Governing the Additional Facility for the
Administration of Proceedings by the International Center for Settlement of Investment Disputes and
the North American Free Trade Agreement between Bayview Irrigation District et al, and The
United States of Mexico (Jan. 19, 2005).

5. Tulare Lake Basin Water Storage District v. United States, 49 Fed. Cl. 313 (Fed. Cl.
2001).
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constituted a compensable "taking" under the Fifth Amendment of the United
States Constitution. 6 The attorneys that represented the California farmers in the
Tulare Lake ESA litigation now represent the Texans in their NAFTA Rio
Grande claim. As such, the scenario that now presents itself is in essence a test
case to see whether the water-related takings argument accepted in Tulare Lake
can be expanded and elevated to apply in the international context of the 1944
Rivers Treaty and NAFTA. A recent article on the Rio Grande Chapter 11 case
in High Country News-a news magazine on resource issues in the American
west-ran with the headline "Texas Water Case is Takings on Steroids,"7 With
good reason, environmental and trade communities in North America are
keeping a close watch on how this claim plays out.

Our article begins with an analysis of the historical context and key
provisions in the 1944 Rivers Treaty between Mexico and the United States.
Next, we explain the expropriation claims process established by NAFTA's
Chapter 11 and describe the environmental controversy that has arisen over its
implementation. We follow with an account of the Texans' NAFTA water claim
against Mexico, including an analysis of this claim's relation to the Tulare Lake
decision and parallel dispute resolution proceedings at the International and
Boundary Waters Commission.

At the end of this review, our finding is that the Texans' NAFTA water
claim against Mexico is not well-founded from either a legal or a public policy
standpoint. This finding is based on a close reading of the operative language in
the 1944 Rivers Treaty and NAFTA's Chapter 11; on differences between the
domestic law context of the Tulare Lake case and the public international law
context of the bi-national Rio Grande dispute; and finally, and on a subsequent
2005 judicial decision in the United States that greatly discredited the Tulare
Lake holding.8

II.

DIVVYING UP THE RiO GRANDE AND COLORADO: 1944 RIVERS TREATY

A. Historical Context for the 1944 Rivers Treaty

Although the mainstem of the Rio Grande River originates in the United
States, the river is mostly dry where it becomes the bi-national border until the
Rio Conchos enters the United States at Presidio, Texas. The Rio Conchos is the
largest Rio Grande tributary, contributing thirty-five to forty percent of the Rio
Grande's flows from the point of confluence. 9 All of the major tributaries to the

6. Id. at 319.
7. Paul Krza, Texas Water Case is 'Takings' on Steroids, HIGH COUNTRY NEws, Feb. 21,

2005, at 1).
8. Klamath Irrigation District v. United States, 67 Fed. Cl. 504 (Fed. Cl. 2005).
9. TEX. CTR. FOR POLICY STUDIES, THE DISPUTE OVER SHARED WATER OF THE Rio

GRANDE/RIO BRAVO, A PRIMER 7 (2002) [hereinafter Primer]. The Rio Conchos basin makes up
about 14% of the Rio Grande Basin.

(Vol. 25:2
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Rio Grande's border section originate in Mexico.
Mexico-United States controversies over the waters of the Rio Grande

began as early as 1873 with the Chamizal dispute. This dispute was a boundary
conflict caused when the Rio Grande shifted and cut off 600 acres of Mexican
land, essentially placing these formerly Mexican lands within United States
territory. After several decades of diplomatic sparring, the matter was eventually
arbitrated by the International and Boundary Waters Commission ("IBWC").
The IBWC was established by Mexico and the United States in 1889 to provide
a forum to help resolve trans-border river disputes.' 0 In 1911, the IBWC
awarded about two-thirds of the land at issue to Mexico, but the United States
"refused to abide by the decision."'1 1 The dispute continued until 1963, when
President John F. Kennedy finally agreed to settle it according to the 1911
IBWC compromise proposal. 12

A subsequent dispute involving the Rio Grande's waters arose in 1888,
when low rainfall combined with upstream diversions to cause water shortages
in Texas and Mexico. 13 The affected Texan parties successfully lobbied

Congress to pass a joint resolution in 1890, requesting that then President
Benjamin Harrison negotiate a solution between Mexico and the United
States. 14 Mexico's position was that excessive diversions by American users
caused the shortages. 15 The conflict continued until 1894 when drought
exacerbated the problem and Mexico's Minister of Foreign Affairs presented the
United States Secretary of State with a claim for $35,000,000 in damages. 16

As early as 1896, the IBWC was involved in efforts to create a bi-national
water apportionment scheme for the Rio Grande. 17 With the IBWC's assistance,
a treaty between Mexico and the U.S. was signed in 1906 allocating 60,000
acre-feet ("af") of the Rio Grande to Mexico, and the remainder to the United
States. 18 The United States' position was that the 1906 treaty did not create
Mexican rights to Rio Grande water under international law and, instead, simply
reflected a gesture of friendship and equity. 19 Though not an official
acknowledgement of Mexico's existing water rights, the 60,000 af allocation in

10. 26 U.S.C. § 1512 (1889); Treaty, supra note 2, art. 2.
11. NORRIS HUNDLEY, JR. DIVIDING THE WATERS: A CENTURY OF CONTROVERSY

BETWEEN THE UNITED STATES AND MEXICO, 98 (1966) (hereafter DIVIDING THE WATERS).

12. THE HANDBOOK OF TEXAS ONLINE,
http://www.tsha.utexas.edu/handbook/online/articles/CC/nbe 1 .html; see also
http://austin.episd.org/ephistory/quadchamizall .htm and
http://www.epcc.edu/ftpfHomes/monicaw/borderlands/14_chamizal-dispute.htm.

13. DIVIDING THE WATERS, supra note 11, at 21-22.
14. Id.
15. Id.
16. Id. at 22. Mexico's damages claim was the impetus for the Harmon opinion. See infra,

note 47.
17. Id. at 24.
18. Id. at 29-30. Essentially, the U.S. agreed to construct the Elephant Butte reservoir and

provide Mexico with 60,000 af annually from this reservoir. Id. at 29.
19. Id.at29,71.
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the 1906 treaty was based on Mexico's existing uses.20 The question of existing
uses would arise again in later treaty negotiations regarding the Rio Grande. 2 1

In the 1920s, the debates over a domestic Colorado River Compact among
American western states presented another potential opportunity to consider the
question of apportionment of trans-border river waters with Mexico. In 1928,
the United States Congress approved legislation that included federal ratification
of the Colorado River Compact, which had been previously signed by
representatives of seven states in 1922.22 The Compact allocated the total flow
of the Colorado River between the upper basin (consisting of the states of
Colorado, Wyoming, Utah and New Mexico) and lower basin (consisting of the
states of California, Nevada and Arizona), and left approximately 1.5 million af
("maf') of the estimated total 16.5 maf of annual Colorado River flow
unapportioned between the upper basin and lower basin, presumably to satisfy
Mexico's claims.23 Although this 1.5 maf of Colorado River water was left
unapportioned under the Compact, little effort was made by the United States at
the time to ground Mexico's rights to the Colorado or other trans-boundary
rivers (e.g., the Rio Grande) in treaty obligations. 24 Mexican concerns in this
regard were rebuffed. 25

In early 1941, Mexico again pressed for a clearer quantification of its rights
to shared rivers (e.g., the Colorado, Rio Grande, and Tijuana) and submitted a
draft of a comprehensive waters treaty to the United States.26 At this point in
time, the United States was more inclined to negotiate than it had been
previously, in part due to its Good Neighbor Policy.2 7 The Good Neighbor
Policy originated with United States President Franklin Roosevelt, who "took
office determined to improve relations with the nations of Central and South
America." 2 8 It emphasized "cooperation and trade rather than military force to
maintain stability in the hemisphere" 2 9 and "represented an attempt to distance
the United States from earlier interventionist policies .. ."30 The Policy also
came into play because the United States was firmly backing the United Nations

20. Politics of Water, supra note 2, at 214.
21. DIVIDING THE WATERS, supra note 11, at 98.
22. The Compact can be found at 42 Stat. 171 (1921).
23. NORRIS HUNDLEY JR., WATER AND THE WEST: THE COLORADO RIVER COMPACT AND

THE POLITICS OF WATER IN THE AMERICAN WEST 183, 185 (1975) [hereinafter WATER AND THE
WEST].

24. Id. at 176-77, 204.
25. Id. at 175, 204.
26. DIVIDING THE WATERS, supra note 11, at 99.
27. Id. at 100.
28. U.S. Dep't of State, http://www.state.gov/r/pa/ho/time/id/17341.htm (last visited Nov. 1,

2006). "In his inaugural address on March 4, 1933, Roosevelt stated: 'In the field of world policy I
would dedicate this nation to the policy of the good neighbor-the neighbor who resolutely respects
himself and, because he does so, respects the rights of others.' Roosevelt's Secretary of State,
Cordell Hull, participated in the Montevideo Conference of December 1933, where he backed a
declaration favored by most nations of the Western Hemisphere: 'No state has the right to intervene
in the internal or external affairs of another."' Id.

29. Id.
30. Id.

[Vol. 25:2
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organizational conference taking place in San Francisco. Due to its support of
the United Nations conference, the United States "wanted the friendship and
cooperation of the Latin-American nations and was then removing outstanding
issues that would endanger its policy."3 1 The IBWC assisted Mexico and the
United States in the negotiations. 32

The Rio Grande portion of the treaty, described in detail below, was
quickly negotiated both because some of the issues had been resolved earlier in
1906, and because the United States stood to gain flood control rights and
hydroelectricity.

3 3

In contrast, the allocation of the Colorado proved the most contentious
aspect of the negotiations. In its initial draft, Mexico sought recognition of its
right to 3.5 maf of Colorado flow.34 The United States negotiators' initial
starting point was that the treaty should be based on Mexico's present uses
(which were less than 1.5 million af), while Mexico argued that additional
allocations were needed to provide for its anticipated future uses of Colorado
River water.3 5 Within the United States, the proposed treaty was opposed
principally by California. 36 California argued that 1.5 maf was far in excess of
Mexico's historical use and that Mexico should only be allocated the amount it
used prior to the construction of Hoover Dam, or about 700,000 af per year in
the early 1930s. 37

California's more aggressive position, however, was not ultimately
embraced by the United States negotiators, since the latter were confident it
would be rejected by Mexico. 38 In sharp contrast to the 3.5 maf Mexico initially
sought, the United States made a counter-offer to grant Mexico 900,000 af of
Colorado water plus $15,000,000. 3 9 Mexico then countered with an offer of two
maf.4 0 In response, the United States offered Mexico 1.25 maf, assuming that
Mexico would receive ufp to two maf because of return flow41 below the All-
American Canal intake. Mexico countered with 1.7 maf. The United States

31. DIVIDING THE WATERS, supra note 11, at 159.
32. Id. at 131.
33. Id. at 131-32. Ironically, at the time of the Treaty, many felt that the Treaty was

negotiated for the benefit of Texas. Politics of Water, supra note 2, at 211. By sending 1.5 maf/year
to Mexico from the Colorado, more water could be sent from Mexico down the Rio Grande. Id. at
212. Some went as far as to say that "California was sacrificed on the altar of Texas and the Good
Neighbor policy." Id..

34. DIVIDING THE WATERS, supra note 11, at 102.
35. Id. at 102-03.
36. Politics of Water, supra note 2, at 209. California was concerned that any amount of

surplus Colorado River water that went to Mexico would diminish its entitlement. DIVIDING THE
WATERS, supra note 11, at 105.

37. Politics of Water, supra note 2, at 210, 213-14; WATER AND THE WEST, supra note 23,
at 296.

38. DIVIDING THE WATERS, supra note 11, at 108, 110, 126.
39. Id. at 102.
40. Id. at 103.
41. Return flow refers to water that returns to its source supply after being diverted away and

used.
42. DIVIDING THE WATERS, supra note 11, at 132. As its name suggests, the All American

6

Berkeley Journal of International Law, Vol. 25, Iss. 2 [2007], Art. 5

http://scholarship.law.berkeley.edu/bjil/vol25/iss2/5



BERKELEY JOURNAL OF INTERNATIONAL LAW

then offered 8 percent of lower basin diversions plus 750,000 af.4 3 Finally the
United States made a flat offer of 1.5 maf.44 Except for California, all of the
Colorado basin states approved of the State Department's offer.45

This offer was incorporated into the final text of the 1944 Rivers Treaty,
which was next sent to the United States Senate for ratification. Senators from
Nevada joined those from California in opposing the agreement.46 California
cited the 1895 opinion issued by then United States Attorney General Judson
Harmon in which Harmon argued that the United States, as the upper riparian
nation, was not accountable to Mexico, the lower riparian nation, and was
entitled to exercise "total sovereignty" over all of the upper basin river resources
in its territory. Those states favoring the 1944 Rivers Treaty pointed to
numerous international water allocation treaties that contained provisions
contradicting Harmon's opinion.47 In the end, California's efforts to block the
agreement were unsuccessful and the United States Senate approved the 1944
Rivers Treaty by a vote of seventy-six to ten.48

Most of the Mexican professionals and Foreign Affairs Department
representatives attending the Mexican Senate's hearing on the Treaty found the
treaty reasonably favorable to Mexico's interests.4 9 The agreement quantified
Mexico's right to an amount of Colorado River water that seemed sufficient for
Mexico's present urposes - an improvement over the previous lack of any
quantified rights. However, worries remained regarding the absence of
specific provisions ensuring the quality of water provided to Mexico. 5 1 These
worries would later prove warranted when much of the Colorado water sent by
the United States to Mexico contained such elevated saline levels that the water
was unusable for irrigation or drinking. 52 Despite these unresolved water quality
concerns, Mexico's Senate voted unanimously to ratify the 1944 Rivers
Treaty. 53 Historian Evan Ward observed that, "[M]exican politicians knew that
if they pressed for a standard of water quality, then the quantity would surely be
reduced. Put another way, those with the most to lose economically and
politically insisted on letting the next generation grapple with issues related to

Canal ("AAC") was constructed to be located entirely in the U.S., replacing the Alamo Canal, which
ran through both the U.S. and Mexico. The AAC was authorized in 1928 and completed in 1942.
The AAC delivers Colorado River water to California's Imperial Valley.

43. Id. at 133.
44. Id.
45. Id. at 134.
46. Id. at 139.
47. Id. at 146. The Harmon opinion was written by Attorney General Judson Harmon in

1895. It stated that the U.S. had total sovereignty over the resources within its borders. WATER AND
THE WEST, supra note 23, at 81.

48. DIVIDING THE WATERS, supra note 11, at 163.
49. Id.
50. Id. at 166.
51. Id. at 168.
52. EVAN R. WARD, BORDER OASIS: WATER AND THE POLITICAL ECOLOGY OF THE

COLORADO RIVER DELTA, 1940-1975,67 (2003).
53. DIVIDING THE WATERS, supra note 11, at 169.

[Vol. 25:2
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water quality."
54

B. The Colorado Salinity Crisis and its Aftertaste

While the Colorado salinity crisis did not directly concern the Rio Grande,
an understanding of the crisis and its legacy is required to appreciate the broader
historical context of Mexico-United States water conflicts and the Texans'
current damages claim against Mexico under NAFTA's Chapter 11. The United
States has generally complied with the obligations set forth in the 1944 Rivers
Treaty to deliver specified quantities of Colorado River flow to Mexico. It is not
so clear, however, whether the quality of the Colorado River water delivered to
Mexico complies with the Treaty's requirements.

Significantly, the 1944 Rivers Treaty does not contain provisions expressly
mandating certain water quality levels either for Rio Grande water delivered by
Mexico to the United States, or for Colorado River water delivered by the
United States to Mexico. Mexico initially suggested the inclusion of such water
quality provisions in the agreement but the United States succeeded in keeping
them out.5 5 As Marc Reisner observed: "By treaty we had promised them a
million and a half acre-feet of water. But we hadn't promised them usable
water."56 According to water historian Norris Hundley Jr., a common American
response to these water quality concerns was to argue that Mexico could not
complain about the quality of water it received because it had been granted more
water under the 1944 Rivers Treaty than it deserved. 57

Mexico, of course, had a much different view of the water quality issue.
The discussions leading up to the 1944 Rivers Treaty recognized Mexico's past,
present and anticipated future use of Colorado River water for irrigation and
domestic drinking water supply, and the treaty itself noted that water was
needed by Mexico for domestic, agricultural, and livestock use.58 Therefore,
Mexico's position was that if poor quality rendered the water provided by the
United States unfit for these purposes, then deliveries of such water were
inconsistent with the assumptions and terms of the 1944 Rivers Treaty. 59

Colorado River water quality emerged as a major bi-national issue in the
early 1960s when Lake Powell began filling behind Glen Canyon Dam in Utah.
The filling caused less water than normal to be released, thereby reducing the
Colorado River flow downstream of the new impoundment. 6° In addition to the
decreased water flow, the Wellton-Mohawk Irrigation and Drainage District in

54. WARD, supra note 52, at 91.
55. DIVIDING THE WATERS, supra note 11, at 157.
56. MARC REISNER, CADILLAC DESERT: THE AMERICAN WEST AND ITS DISAPPEARING

WATER 7 (1993); see also DIVIDING THE WATERS, supra note 11, at 155, 157.
57. Politics of Water, supra note 2, at 212-213; WATER AND THE WEST, supra note 23, at

316.
58. WARD, supra note 52, at 67, 103-04.
59. Id.
60. David H. Getches, Competing Demands for the Colorado River, 56 COLO.L.REV 413,

462 (1985).
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Arizona began discharging saline wastewater into the Colorado River.6 1 Salinity
levels in the lower Colorado River soared, which caused dire conditions in the
agricultural lands in Mexico along the lower Colorado River.62 The drinking
water supply in many Baja communities in Mexico was also threatened by the
Colorado River's rising salt concentrations. 63 One 1961 study, for example,
revealed that the City of Mexicali's salinity level was 2,500 parts per million
("ppm") - greatly exceeding the 1,500 ppm salinity limit used at the time by the
World Health Organization to determine potability. 64

In May 1964, about four hundred Mexican farmers protested outside the
United States Consulate in Mexicali. 65 They trailed a coffin filled with salt, and
held signs reading "Salt us first - talk to us later." 66 They also hung a large
banner from a building across the street from the consulate that read "Enough
Salinity Already."

67

The salt protests eventually led the IBWC to work with the United States
and Mexico on a possible solution. The interim result was the 1965 issuance of
Minute 218 in which the United States agreed to construct a drainage channel
from Wellton-Mohawk to Morelos Dam to reduce saline discharges into the
Colorado River.68 However, pursuant to Minute 218, Mexico was still charged
for waters delivered, regardless of their salinity levels, as set forth under the
quantitative arrangements of the 1944 Rivers Treaty.6 9 As such, Minute 218 was
not well-received among Mexicali Valley farmers and, moreover, the Wellton-
Mohawk drainage channel had only a modest impact on improving salinity
levels.

70

In 1971, Mexican President Luis Echeverria responded to American
intransigence by threatening to sue the United States in the International Court
of Justice ("ICJ") for violations of the 1944 Rivers Treaty.7 1 Historian Norris
Hundley Jr. opined at the time, "It is almost assured that no Tribunal of
Arbitration will support the United States so long as it looks to fulfill the treaty
by giving Mexico unusable water." 72 Similarly, legal scholars at the
Universidad Nacional Autonoma de Mexico's Center for International Relations
concluded that Mexico was almost certain to prevail if the matter was brought
before the ICJ. 7 3

In a speech to the United States Congress in 1972, Mexican President Luis

61. Id.
62. Ward, supra note 52, at 67.
63. Id. at 67.
64. Id. at 73.
65. Id. at 84.
66. Id.
67. Id.
68. Id. at 59.
69. Id. at 85.
70. Id.
71. Id. at 108.
72. Id. at 104.
73. Id. at 109.

[Vol. 25:2
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Echeverria contrasted the United States' lack of commitment to resolving the
Colorado salinity crisis with the resources being committed to the ongoing war
in Vietnam. 74 Echeverria asked "why the United States does not use the same
boldness and imagination that it applies to solving complex problems with its
enemies to the solution of simple problems with its friends." 75 According to
historian Evan Ward, by giving such speeches, "Echeveria successfully
transformed a regional issue into an international platform for Mexican
nationalism."

7 6

The prospect of ICJ litigation, as well as the increasingly unpleasant
international profile of the crisis, eventually persuaded the United States to enter
into a more comprehensive salinity-control resolution with Mexico in August
1973.77 The commitments of the United States under the August 1973
agreement were codified with the passage of the Colorado River Salinity
Control Act in 1974.78

Mexico's experience with the Colorado salinity issue has colored trans-
border water resource relations with the United States concerning
implementation of the 1944 Rivers Treaty. From the Mexican perspective, the
United States violated the agreement with impunity for decades and was only
persuaded to stop under the threat of international litigation and when
confronted with broad international pressure. Moreover, the United States never
assumed responsibility for the economic damages to farmers in Baja California
caused by this alleged longstanding noncompliance.

C. The 1944 Rivers Treaty Apportionment Regime

More than sixty years after its adoption, the 1944 Rivers Treaty remains the
primary document governing the respective rights of United States and Mexico
to the international river courses shared by the two nations.7 9

The agreement allocates to the United States one-third of the flow reaching
the Rio Grande from the Rio Conchos, San Diego, San Rodrigo, Escondido, and
Saldado Rivers and the Las Vacas Arroyo.80 This one-third is not to be less than
350,000 acre-feet (af) annually averaged over a five-year period. 8 1 The five-year
cycle is considered terminated, all debts are deemed to be paid in full, and a new
five-year cycle begins "[w]henever the conservation capacities assigned to the
United States in at least two of the major international reservoirs, including the

74. Id.
75. Id. at 60-61.
76. Id. at 61.
77. Id. at 116, 118-19.
78. Id. at 117-19.
79. Memorandum in Support of United States' Motion to Dismiss Counts 1-4 & 7-8,

Consejo de Desarrollo Economico de Mexicali, AC v. United States, 20 (D. Nev. September 19,
2005)(NO. CV-S-05-0870-KJD-GWF) [hereinafter U.S. Attorney Brie].

80. Treaty, supra note 2, at 1226-27.
81. Id.
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highest major reservoir, are filled with water belonging to the United States." 82

The 1944 Rivers Treaty provides an exception to Mexico's prescribed
obligations to deliver Rio Grande water. Specifically, the agreement states that
in times of "extraordinary drought," which make "it difficult for Mexico to
make available the run-off of 350,000 acre-feet annually[,] ... any deficiencies
existing at the end of the... five-year cycle shall be made up in the following
five year cycle . .."83 The 1944 Rivers Treaty, however, does not define the
circumstances that constitute "extraordinary drought" or what would make it
"difficult" for Mexico to deliver the specified quantities of water. 84

In terms of dispute resolution, the 1944 Treaty created a set of procedures
that reflected the view that disagreements concerning compliance with the
agreement should be resolved primarily, and if possible, through diplomatic
channels. 8 5 Specifically, Article 2 of the Treaty states:

The application of the present Treaty, the regulation and exercise of the rights and
obligations which the two Governments assume thereunder, and the settlement of
all disputes to which its observance and execution may give rise are hereby
entrusted to the International Boundary and Water Commission, which shall
function in conformity with the powers and limitations set forth in this Treaty...
Wherever there are provisions in this Treaty for joint action or joint agreement by
the two Governments ... it shall be understood that the particular matter in
question shall be handled by or though the Department of State of the United
States and the Ministry of Foreign Relations of Mexico. 86

Article 2 of the 1944 Rivers Treaty establishes the IBWC as the
international forum for determining the rights and obligations of each party
under the agreement. 8 7 Specifically, the 1944 Rivers Treaty provides the IBWC
with the power and duty:

To settle all differences that may arise between the two Governments with respect
to the interpretation or application of this Treaty, subject to the approval of the
two Governments. In any case in which the Commissioners do not reach an
agreement, they shall so inform their respective governments reporting their
respective opinions and the grounds therefor and the points upon which they
differ, for discussion and adjustment of the difference through diplomatic
channels and for application where proper of the general or special agreements
which the two Governments have concluded for the settlement of controversies.88

The 1944 Rivers Treaty grants the IBWC the authority to resolve disputes
over water diversions from the Rio Grande River. Article 9 of the 1944 Rivers
Treaty states:

(d) The Commission shall have the power to authorize either country to divert

82. Id. at 1227-28.
83. Id. at 1227. There are similar provisions for when the U.S. is unable to deliver water

from the Colorado River to Mexico. Id. at Art. 10.
84. Primer, supra note 9, at 5.
85. U.S. Attorney Brief, supra note 79, at 18.
86. Treaty, supra note 2, at 1223.
87. Id. at 1222-25; see also U.S. Attorney Brief supra note 78, at 12, 13, 20.
88. Treaty, supra note 2, at 1256.
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and use water not belonging entirely to such country, when the water belonging to
the other country can be diverted and used without injury to the other and can be
replaced at some point on the river.

(e) The Commission shall have the power to authorize temporary diversion and
use by one country of water belonging to the other, when the latter does not need
it or is unable to use it, provided that such authorization or the use of such water
shall not establish any right to continue to divert it.

(f) In case of the occurrence of an extraordinary drought, in one country with an
abundant supply of water in the other country, water stored in the international
storage reservoirs and belonging to the country enjoying such abundant water
supply may be withdrawn, with the consent of the Commission, for the use of the
country undergoing the drought.89

D. Operation of the Rio Grade Apportionment Regime

Prior to the recent NAFTA claim by the Texans, the United States
Department of State and Mexico's Ministry of Foreign Affairs, not private
actors with affected economic interests, enforced compliance with the terms of
the 1944 Rivers Treaty through government-to-government consultations. 90

Until the 1992 to 1997 five-year cycle, Mexico and the United States
experienced relatively few disputes regarding compliance with the Rio Grande
apportionment and delivery provisions of the 1944 Rivers Treaty. In fact, during
the pre-1992 period Mexico often delivered water in excess of its obligations.
While the initial five-year cycle ended in 195891 with a Mexican deficit of
476,461 af,92 Mexico's delivery in the next five-year cycle was "was more than
sufficient enough to cover the water delivery deficit" from the previous five-
year period. 93 Similarly, in the third five-year period Mexico delivered 32,270
af in excess of the five-year obligation of 1,750,000 af.94 From 1968 to 1992,
Mexico did not incur a deficit in any five-year period.9 5 As of 1992, therefore,
Mexico's delivery obligations were considered paid in full and a new five-year
cycle began. 96 Therefore, from 1953 to 1992, Mexico met its delivery
obligations in all but one five-year cycle, which occurred in the early 1950s
during a severe drought. 9 7

89. Id. at 1234-35.
90. U.S. Attorney Brief supra note 78, at 15-17.
91. IBWC, Minute 234, 1 (Dec. 2, 1969); IBWC, REPORT OF THE UNITED STATES SECTION

INTERNATIONAL BOUNDARY AND WATER COMMISSION: DELIVERIES OF WATERS ALLOTTED TO THE

UNITED STATES UNDER ARTICLE 4 OF THE UNITED STATES - MEXICO WATER TREATY OF 1944 2

(April 2002) [hereinafter Deliveries of Water Allotted].
92. Id. at 2.
93. Id. at 2-3.
94. Id. at 3.
95. IBWC, UPDATE OF THE HYDROLOGIC, CLIMATOLOGIC, STORAGE AND RUNOFF DATA

FOR THE UNITED STATES IN THE MEXICAN PORTION OF THE RIO GRANDE BASIN: OCTOBER 1992-

SEPTEMBER 2001 2-3 (April 2002) [hereinafter IBWC Update].v
96. Id. at 2.
97. LAURA BROCK, MARY E. KELLY & KAREN CHAPMAN, TEX. CTR. FOR POLICY

STUDIES, LEGAL & INSTITUTIONAL FRAMEWORK FOR RESTORING INSTREAM FLOWS IN THE RIO
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For the 1992 to 1997 and 1997 to 2002 five-year cycle periods, however,
Mexico claimed that drought conditions prevented it from delivering the
amounts of Rio Grande water specified in the 1944 Rivers Treaty. 9 8 There is
conflicting evidence as to whether Mexico's reduced delivery of Rio Grande
water was due entirely to hydrological drought considerations, or whether such
reductions were also due in part to increasing demands for Rio Grande water by
farmers and cities in Baja's Mexicali Valley. An IBWC report concluded that
rainfall in the Rio Grande tributaries during the 1993 to 1999 period was not
"appreciably below normal," despite a finding that "below-average rainfall
conditions occurred in each of the tributary watersheds during several of the
years since 1993."99 The same report also stated that rainfall in the Rio Conchos
Basin, the major Rio Grande tributary, was about fifty-five percent of normal in
1994 and about seventy percent of normal in 1995, while relatively normal in
1993, 1996, and 1997 .1U0 Another IBWC report states that in 1999, the Rio
Conchos Basin and Saldado Basin reservoirs were at twenty-six percent and
eleven percent of storage capacity, respectively.1 0 1 The average rainfall for the
Rio Conchos Basin between 1995 and 1999 was the lowest it had been since the
late 1940s and early 1950s. 102 Crop losses in Mexico in 1995 to 1996 were
estimated at 600,000 acres of sorghum, com, bean, and wheat, while Texas
citrus sugar cane and vegetable growers in the lower Rio Grande region also
suffered crop loss. 103 Given these accounts, it is difficult to ascertain precisely
whether hydrological conditions prevented Mexico from meeting its delivery
obligations.

Mexico also asserted that sedimentation in the storage reservoirs had
reduced storage capacity and thus prevented it from potentially releasing water
to fulfill its obligations.104 This reduced storage capacity affected how quickly
Mexico could practically "pay back" the water debt it had begun accumulating.
The 1944 Rivers Treaty does not offer a clear timeframe for when an
accumulated water debt needs to be paid back, nor does it indicate whether
Mexico is entitled to hold enough water in its reservoirs to meet its own water

GRANDE: FORT QUITMAN TO AMISTAD 24 (March 2001) [hereinafter Legal and Institutional
Framework]; Kelly, supra note 1, at 139; MARY E. KELLY, TEX. CTR. FOR POLICY STUDIES,
THE RiO CONCHOS: A PRELIMINARY OVERVIEW 24 (2001), available at
http://www.texascenter.org/publications/rioconchos.pdf [hereinafter The Rio Conchos].

98. Krza, supra note 7; MARY E. KELLY & KAREN CHAPMAN, TEX. CTR. FOR POLICY
STUDIES, SHARING THE WATERS: U.S. AND MEXICO MUST COOPERATE 1 (May 2002) (stating that
it was not practical for Mexico to "rapidly" repay its deficit to the U.S.); Primer, supra note 9, at 8,
13.

99. IBWC Update, supra note 95, at 7.
100. Id. at Figure 11.
101. Deliveries of Waters Allotted, supra note 91, at 4.
102. Kelly, supra note 1, at 126, Figure 4, 139; The Rio Conchos, supra note 97, at Figure 5,

25. "For example, the average annual amount of water entering the La Boquilla reservoir in the
period 1935-1992 was . .. 1.043MAF; during the drought period of 1993 to 1999, it was...
0.699MAF. Id. at 8.

103. Kelly, supra note 1, at 125.
104. Legal & Institutional Framework, supra note 97, at 24.
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demands in times of drought. It also does not specify whether, under drought
conditions, Mexico has the right to delay a "pay back" as long as it delivers the
required amounts at some point within a subsequent five-year cycle.

The 1992 to 1997 cycle ended with a deficit of 1,023,849 af. 10 5 Relying on
the drought provisions of the 1944 Rivers Treaty, Mexico carried this debt over
to be repaid in the 1997-2002 cycle. At the end of the 1997-2002 cycle, once
again in reliance on the agreement's drought provisions, Mexico's cumulative
deficit had grown to 1.3 million af.106

Mexico's invocation of its drought rights in the 1992 to 1997 and 1997 to
2002 cycles led to consultations between Mexico and the United States at the
IBWC to resolve how and when Mexico would pay back the water debt that it
had accumulated. IBWC proceedings then led to high-level discussions between
the federal Mexican and United States governments. In 2003, Mexico and the
United States reached an understanding wherein Mexico agreed to deliver
400,000 af - 50,000 more than required in non-drought years under the 1944
Rivers Treaty - by the end of the cycle year ending in October 2004. The 2003
agreement made significant progress on the water debt, and by October 2004
Mexico had reduced its deficit to 716,670 af for Rio Grande deliveries to the
United States. 107

With the IBWC's assistance, Mexico and the United States continued to
work towards a more complete and permanent resolution. On March 10, 2005,
the IBWC issued a press release announcing that such a resolution had been
reached. 10 8 The IBWC press release was entitled USIBWC Commissioner
Announces Resolution of Mexico's Rio Grande Water Debt and explained:

Commissioner Arturo Q. Duran of the United States Section of the International
Boundary and Water Commission (USIBWC) welcomed the announcement made
by Secretary of State Rice in Mexico City today that the United States and
Mexico have reached an understanding that will effectively eliminate Mexico's
Rio Grande water debt by the end of this water year (September 30, 2005).
Resolution of the water debt has been a top priority for President George W. Bush
due to the impacts on the Lower Rio Grande communities in Texas and the
ramifications for compliance with the 1944 Water Treaty...

The understanding, based on the recommendation of Duran and his counterpart,
Commissioner Arturo Herrera Solis of the Mexican Section of the Commission,

105. IBWC Update, supra note 95, at 3.
106. OFFICE OF THE SPOKESMAN FOR THE U.S. DEPT. OF STATE, WATER DEBT, FACT SHEET

(March 10, 2005)[hereinafter Water Debt].
107. Press Release, USIBWC, USIBWC Commissioners Announces Resolution of Mexico's

Rio Grande Water Debt (March 10, 2005) [hereinafter USIWBC Press Release], available at
http://www.ibwc.state.gov/PAO/CURPRESS/2005WaterDelFinalWeb.pdf. This progress, however,
did not satisfy some of the stakeholders in Texas, including Texas Agricultural Commissioner Susan
Combs. Combs urged the federal U.S. government to halt Colorado River water deliveries and all
other foreign aid to Mexico until full restitution was made. Clint Shields, H2owe: South Texas Area
Thirsty for Water from Mexico, FISCAL NOTES, October 2003, available at
http://www.riograndewaterplan.org/H2owe.php. Combs declared: "It is time to look at reprisals, and
I believe that all options should be on the table." Id.

108. US1WBC Press Release, supra note 107.
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provides for water transfers as well as additional deliveries in order to pay off the
entire debt...
Based on implementation of the understandings reached, the United States and
Mexico will consider that Mexico's water debt is completely eliminated. 109

On March 10, 2005, at the Mexico City meeting where the resolution was
reached, United States Secretary of State Condoleezza Rice remarked: "I am
pleased that we have reached a mutual understanding on the transfer of a sum of
water that will cover Mexico's debt to the United States under our 1944 Water
Treaty, thus ensuring continued cooperation in the management of precious
natural resources to the mutual benefit of both economies."I10

The IBWC-brokered resolution between Mexico and the United States was
silent, however, in terms of whether or how the resolution might affect the
Texans' pending NAFTA water claim against Mexico.

III.
NAFTA's CHAPTER 11:

EXPANSIVE PROTECTIONS FOR FOREIGN PRIVATE INVESTORS

Many bilateral investment treaties protect foreign investors against direct
appropriation by host countries. The provisions of NAFTA's Chapter 11,
however, significantly expanded the traditional investor protections against
appropriation in existing bilateral investment agreements. 1 11

In recent years, a considerable body of scholarly legal work has been
undertaken to track the implementation and operation of NAFTA's Chapter 11.
This article will not attempt to duplicate or comprehensively analyze these
works but, rather, will point to the controversial nature of Chapter 11. Generally,
critics of Chapter 11 take issue with its broad definitions of investment and
appropriation, its dispute resolution mechanisms, and its impact on domestic
regulation.

At the outset, it is important to draw a distinction between the basis for the
environmental critiques of NAFTA Chapter 11 specifically and the basis for
environmental critiques of trade liberalization in general. They are not one and
the same, despite the fact that some of the same groups and stakeholders that
have criticized NAFTA Chapter 11 have also raised questions about the
environmental impacts of the broader international trade liberalization agenda.
As John Echeverria, Executive Director of the Georgetown Environmental Law
& Policy Institute, wrote in a 2003 article in THE ENVIRONMENTAL FORUM:

The significance of Chapter 11 has been difficult for the public and
environmental policy experts alike to grasp - in large part because it is one

109. Id.
110. Water Debt, supra 105.
111. Public Citizen, NAFTA 's Threat to Sovereignty and Democracy: The Record of NAFTA

Chapter 11 Investor-State Cases 1994-2005, 1-3 (Feb. 2005) [hereinafter NAFTA 's Threat]; Private
Rights, supra note 3, at 7-8.

[Vol. 25:2

15

Kibel and Schutz: Rio Grande Designs: Texans' NAFTA Water Claim against Mexico

Published by Berkeley Law Scholarship Repository, 2007



2007] TEXANS' NAFTA WATER CLAIMAGAINST MEXICO 243

component of a larger agreement focused on trade. Not surprisingly, criticism of
NAFTA Chapter II has been confused with opposition to free trade policies
(such as reductions in tariffs), with supporters of Chapter 11 characterizing
criticism of Chapter 11 as an anti-free trade position. In fact, some environmental
groups criticize both free trade policies and the investor-state litigation process. In
terms of substantive law and policy, however, the debate over the merits of
Chapter 11 is entirely distinct from the debate over the merits of reducing barriers
to trade in goods and services. One can be a free trader, and still be very
concerned about Chapter 11.112

The distinction noted by Echeverria explains why politicians in the United
States who are generally pro-NAFTA and pro-trade liberalization have sought to
restrict the scope of NAFTA Chapter 11. As Lori Wallach, an attorney with
Public Citizen, observed, an amendment put forth in 2004 by United States
Senator John Kerry reflected an effort to limit NAFTA's investor-to-state claim
process:

Right now, in the context of the fast-track authority debate in Congress, there is a
group of pro-NAFTA, pro-free trade, and pro-fast-track senators and
congressmen who are in favor of a fundamental pruning of the investor-to-state
substantive and procedural rights, to address what they see as major flaws with
the existing rules. Ironically, if you would ask Senator Kerry, he would say that
he sees this as saving NAFTA from itself.

[Senator Kerry] sees the issue as kind of a metastasizing tumor in NAFTA; that if
he does not put some boundaries on it, it is going to take down the whole notion
of trade... 113

In highlighting the distinction between more focused environmental
concerns about NAFTA Chapter 11 and broader environmental concerns about
trade liberalization, we are not suggesting that the latter concerns do not merit
serious consideration. Rather, we note the distinction here to emphasize that the
debate over the particular merits and performance of NAFTA Chapter 11 has at
times been distorted and misunderstood because of its relation to the larger
environmental debate over trade liberalization.

A. Chapter 11 's Definition of Investment

NAFTA's Chapter 11 protects investors from each NAFTA signatory
country, and investments from the economic effects of certain government
measures. Because Chapter Il 's protections only apply to investors, its
definition of "investment" is pivotal. Under NAFTA, "investment" means:

(a) an enterprise; (b) an equity security of an enterprise; (c) a debt security of an
enterprise (i) where the enterprise is an affiliate of the investor, or (ii) where the

112. John D. Echeverria, The Real Contract on America, THE ENVIRONMENTAL FORUM,
July/Aug. 2003, at 28, 31.

113. Roundtable Discussion on Domestic Challenges if Multilateral Investment Treaties are
Interpreted to Expand the Compensation Requirements for Regulatory Expropriations Beyond a
Signatory State's Domestic Law, 11 N.Y.U. ENVTL. L.J. 208, 246 (2002) [hereinafter Roundtable
Discussion]-
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original maturity of the debt security is at least three years, but does not include a
debt security, regardless of original maturity, of a state enterprise; (d) a loan to an
enterprise (i) where the enterprise is an affiliate of the investor, or (ii) where the
original maturity of the loan is at least three years, but does not include a loan,
regardless of original maturity, to a state enterprise; (e) an interest in an enterprise
that entitles the owner to share in income or profits of the enterprise; (f) an
interest in an enterprise that entitles the owner to share in the assets of that
enterprise on dissolution, other than a debt security or a loan excluded from
subparagraph (c) or (d); (g) real estate or other property, tangible or intangible,
acquired in the expectation or used for the purpose of economic benefit or other
business purposes; and (h) interests arising from the commitment of capital or
other resources in the territory of a Party to economic activity in such territory,
such as under (i) contracts involving the presence of an investor's property in the
territory of the Party, including turnkey or construction contracts, or concessions,
or (ii) contracts where remuneration depends substantially on the production,
revenues or profits of an enterprise. 114

NAFTA also clarifies that the following categories of economic interest do
not qualify as an investment for the purposes of Chapter I I's protection:

(i) claims to money that arise solely from (i) commercial contracts for the sale of
goods or services by a national or enterprise in the territory of a Party to an
enterprise in the territory of another Party, or (ii) the extension of credit in
connection with a commercial transaction, such as trade financing, other than a
loan covered by subparagraph (d); or (j) any other claims to money, that do not
involve the kinds of interests set out in subparagraphs (a) through (h)... "115

Notwithstanding NAFTA Chapter 1 's list of those interests that do not
qualify as an "investment," the chapter has been criticized for its ambiguous and
potentially broad definition. 116 For instance, without further guidance, it is
unclear what types of economic activities/relationships are covered (or not
covered) by "an interest in an enterprise that entitles the owner to share in
income or profits of the enterprise," property "acquired in the expectation or
used for the purpose of economic benefit or other business purposes," or
"interests arising from the commitment of capital or other resources in the
territory of a Party to economic activity in such territory." An expansive reading
of this language could potentially cover almost any economic undertaking where
a private investor has the reasonable expectation of earning profits. 1 17

B. Measures Deemed Tantamount to Expropriation Under NAFTA

Article 1110 of NAFTA _prohibits a Party from directly or indirectly
nationalizing or expropriating 1 "8 an investment of an investor of another Party

114. North American Free Trade Agreement, U.S.-Can.-Mex, art. 1139, Dec. 17, 1992, 32
I.L.M. 289 (1993) [hereinafter NAFTA].

115. Id.
116. Echeverria, supra note 112, at 35.
117. Id. at 33 (stating "[Chapter 11] authorizes investors to challenge virtually any kind of

government action, at any level, that impinges on the profitability of investments").
118. "NAFTA provides little guidance concerning the meaning of 'expropriation' or

'nationalization.' Neither term is defined in the agreement." Kevin Banks, NAFTA 's Article 1110 -
Can Regulation be Expropriation, 5 NAFTA L. & BUS. REV. AM. 499, 510 (1999); see also
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in its territory or tak[ing] a measure tantamount to nationalization or
expropriation of such investment (expropriation), except: (a) for a public
purpose; (b) on a nondiscriminatory basis; (c) in accordance with due process of
law and Article 1105(1); and (d) on payment of compensation in accordance
with paragraphs two through six." 19 Where an expropriation does occur,
compensation is determined by the fair market value of the investment. 12 0

Much of the criticism of Article 1110 has focused on the uncertainties as to
the scope and meaning of the phrase "tantamount to nationalization or
expropriation." The use of the term "tantamount" in this context suggests that
compensation may be required for government acts other than nationalization
and expropriation of assets, but Article 110 does not indicate what these other
acts might entail. For example, what if a member state adopts a new regulation
prohibiting the sale of a previously permitted product due to new information
about public health risks? Or, what if a member state adopts a new regulation
prohibiting the export of a natural resource due to domestic supply concerns?
Such regulatory actions could conceivably give rise to claims by adversely
affected foreign investors on the grounds that such measures are "tantamount" to
nationalization or expropriation.

C. Chapter 11 's Treatment of Dispute Settlement Mechanisms

The absence of provisions in NAFTA Chapter 11 that ensure adequate
mechanisms for public access and public participation has been widely
criticized. 12 1 To settle disputes, Chapter 11 allows a private investor to initiate
arbitration directly against a Party. This investor-to-state dispute resolution is
contrasted by the state-to-state model set forth in the 1944 Rivers Treaty. The
party submitting the claim to arbitration may select from three sets of rules to

Francisco Orrego Vicuna, Regulatory Expropriations in International Law: Carlos Calvo, Honorary
NAFTA Citizen, 11 N.Y.U. ENVTL. L.J. 19, 28-29 (2002) (stating that an abstract definition
distinguishing between regulatory acts that are permissible from those that amount to expropriation
"is probably unworkable" and that there is "no single view on the matter"); Ethan Shenkman, Could
Principles of Fifth Amendment Takings Jurisprudence be Helpful in Analyzing Regulatory
Expropriation Claims Under International Law, 11 N.Y.U. ENVTL. L.J. 174, 177 (2002) (stating
that some tribunals have looked to customary international law to give meaning to the term
"expropriation"); Wagner, supra note 3, at 517 (stating that NAFTA does not define "measures
tantamount to... expropriation").

119. NAFTA, supra note 113, art. 1110 (emphasis added). Although some view the
reference to "tantamount" as expanding the concept of expropriation for NAFTA claims, Banks
points out that "a measure tantamount to an expropriation is one that is effectively or functionally
equivalent to an expropriation." Banks, supra note 117, at 513; see also Shenkman, supra note 117,
at 177-78 and Rudolf Dolzer, Indirect Expropriations: New Developments?, 11 N.Y.U. Envtl. L.J.
64, 86.

120. NAFTA, supra note 113, art. 1110(2).
121. Echeverria, supra note 111, at 28, 37 (stating "The Chapter 11 litigation process

accords third parties none of the intervention fights, either by fight or as a matter of court discretion,
that exist under U.S. court rules. Given the frequency with which government policies relating to
environmental issues affect the interests of third parties, and the frequency with which government
officials fail to defend third-party interests in environmental cases, intervention rights have proven
vital to the enforcement of environmental standards.").
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govern the arbitration: (a) the ICSID Convention, 12 2 (b) the Additional Facility
Rules of the ICSID,123 or (c) the UNCITRAL Arbitration Rules.124 The results
of Chapter 11 arbitration proceedings are binding on the parties and no
procedure for appeal or review is specifically provided. 12 5 Additionally,
Chapter 11 does not expressly provide for public access or public participation
in arbitration proceedings, and the findings of the tribunal are only made public
if both parties agree. 12 6

The Chapter 11 arbitration process is further criticized for how the
arbitration panels are comprised. Panelists on NAFTA Chapter 11 arbitration
panels are normally selected from a roster comprised of professionals who have
expertise in international trade law; they are selected based on their "objectivity,
reliability and sound judgment." 127 However, "no particular qualifications [are]
specified for a tribunal member." 12 8 Each party chooses one arbitrator, who by
definition is not an independent judge insulated from political pressures, and a
third is agreed upon by both parties. 129 However, the role and responsibilities of
the arbitrators are uncertain. As Meg Kinear, General Counsel and Director of
the Trade Law Bureau for Canada's Department of Foreign Affairs and
International Trade, noted during a 2004 symposium on multilateral investment
agreements held at New York University School of Law:

[I]s a party-appointed arbitrator meant to be an aggressive advocate of the
position of that party? Or are they meant to be at the opposite end of the spectrum
- a neutral judge-like character, who simply applies the facts to the law in a
neutral way once appointed? Are they something in between? Do they have a
responsibility for getting out the position of the party who appointed them, and
yet in deciding in a fair and neutral way? There's no guidance in NAFTA about
what their role is. 130

Another criticism of Chapter 11 's investor-to-state claim procedure is that
it does not provide for the diplomatic balancing of international issues found in
state-to-state dispute resolution regimes. 13 1 Kinear further observed:

In the state-to-state situation there are two states, with a whole panoply of
interests between them, political and economic. All of that is relevant to how they

122. ICSID refers to "the Convention on the Settlement of Investment Disputes between
State and Nationals of Other States (1966)." The Convention is administered by the World Bank in
Washington D.C. Id.

123. The Additional Facility Rules of the ICSID are available at
http://www.worldbank.org/icsid/facility/facility.htm.

124. NAFTA, supra note 113, art. 1120; Roundtable Discussion, supra note 112, at 226.
125. Shenkmansupra note 117, at 181;PrivateRights, supranote 3, at Il.
126. Private Rights, supra note 3, at 11; Wagner, supra note 3, at 474, 483.
127. NAFTA, supra note 113, art. 2009(2). Typically, panelists are private lawyers. Martin

Wagner, Trading Human Rights for Corporate Profits: Global Trade Policy Weakens Protection for
Health, the Environment, RACE, POVERTY AND THE ENVIRONMENT, Summer 2004, at 26.

128. Roundtable Discussion, supra note 113, at 227.
129. NAFTA, supra note 113, art. 1123; Private Rights, supra note 3, at 39; Roundtable

Discussion, supra note 112, at 227; Vicki Been, Does an International "'Regulatory Takings"
Doctrine Make Sense, 11 N.Y.U. ENVTL. L.J. 49, 60 (2002).

130. Roundtable Discussion, supra note 113, at 227.
131. Id.at214,228.
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come into the dispute, and the fact that they want to keep and preserve a certain
continuing relationship. The interpretation of an obligation that a state, as a
signatory to a treaty, puts forward one day may well rebound on them the next
day. So there is a real interest in having a comprehensive, logical, and systematic
approach to the interpretation of the substantive obligations. That is not
necessarily there in the investor-state context. 132

Lori Wallach, another panelist at the 2004 symposium, echoed Kinear's
point:

[In the investor-to-state model] it is a private party with a particular interest-
stockowners' profits, for instance-trying to have an interpretation about their
narrow interests, relative to a whole set of public issues. 133

In a similar vein, Martin Wagner of the environmental group Earthjustice
has commented:

[l]t is clear that the procedure surrounding the investor-state process is one-sided,
lacks transparency and does not have the safeguards to the public provided by
domestic court processes. Further, the basic legitimacy of the process is
challenged by the ability of foreign investors to bypass local laws and legal
processes in favor of international rights and processes domestic businesses do
not enjoy ... In short, the investor-state process as currently designed and
implemented is shockingly unsuited to the task of balancing private rights against
public goods in a legitimate and constructive manner. 134

D. Chapter 11 As a Sword Instead of a Shield

Another source of controversy regarding Chapter 11 concerns the threat of
Chapter 11 arbitration claims being used to preemptively attack domestic
regulatory standard-setting and enforcement decisions rather than as a protective
defense. 135

Gustavo Alanis-Ortega, President of the Mexican Environmental Law
Center (Centro Mexicano de Derecho Ambiental), notes that the perceived
negative impacts of Chapter 11 include "the chilling effect on regulators and the
use of its provisions as a weapon by some multinational corporations against
environmental protection. . ."136 The Joint Public Advisory Committee of the
North American Commission for Environmental Cooperation reached the same
conclusion in a briefing paper: "[T]he provisions [of Chapter 11] have gone
from being tools of last-resort protection from unfair treatment to weapons of
choice for preventing or attacking unfavorable regulations - they have gone
from shield to sword."' 137

132. Id. at 228.
133. Id. at 234.
134. Private Rights, supra note 3, at 46.
135. Id. at 16; Wagner, supra note 3, at 466 (stating that it is "unprecedented" for companies

to use protections against foreign expropriation to challenge government measures protecting health
and the environment); NAFTA's Threat, supra note 111, at 79.

136. Gustavo Alanis-Ortega, Citizens Panel Sees Faults and Suggests Reform, THE
ENVIRONMENTAL FORUM, July-Aug. 2003, at 38.

137. INT'L INST. FOR SUSTAINABLE DEV., NAFTA'S CHAPTER 11 AND THE ENVIRONMENT: A
BRIEFING PAPER FOR THE CEC'S JOINT PUBLIC ADVISORY COMMITTEE (June 2002).
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Aaron Cosbey, environmental economist and senior advisor for trade and
investment at the International Institute for Sustainable Development in
Winnipeg, noted in a 2005 essay:

The substantive provisions of Chapter 11 are being tested in the early years of the
agreement by imaginative claimants who seek to stretch its intended
interpretations to afford ever greater protections for investors. Those protections
may come at the expense of other public policy objectives ... Moreover, as such
claims notch up victories, the mere threat of a Chapter 11 suit may constitute an
attractive weapon in the arsenal of firms looking to forestall or weaken
regulations that affect them. 138

According to Martin Wagner, the threat of a Chapter 11 arbitration claim is
"now a routine lobbying instrument." 139 This lobbying instrument is particularly
strong because claimants are not required to make public the notice of intent to
submit a claim to arbitration, and thus, the claims receive limited public
scrutiny. 14 0 Furthermore, not only have investors claimed that government
measures violated Chapter I l's investment rules, but some now have claimed
that "when a government breaches [any] international obligations, it [] also
breaches Chapter I I's oblifation to treat investors in accordance with minimum
international standards." Observers are concerned that the threat of liability
for government regulation will induce governments to back off on
environmental regulation and enforcement. 142

E. Catylyst For IISD Model Agreement

Dissatisfaction with the substantive and procedural provisions of NAFTA's
Chapter 11 (as well as other current and proposed international investment
treaties) has prompted proposals for new rules and dispute resolution
mechanisms that should be included in multilateral investment agreements. The
Canada-based International Institute for Sustainable Development ("IISD")
released one of the most thoughtful and comprehensive of these proposals in
April 2005. The IISD Model International Agreement on Investment for
Sustainable Development ("IISD Model Agreement") contains the types of

138. Aaron Cosbey, The Road to Hell? Investor Protections in NAFTA's Chapter 11, in
INTERNATIONAL INVESTMENT FOR SUSTAINABLE DEVELOPMENT 168 (Lyuba Zarsky ed., Earthscan
2005) (italics in original).

139. Private Rights, supra note 3, at 16.
140. Id. at 42.
141. Id. at 17. Section 1105(1) of NAFTA states that "each Party shall accord to investments

of investors of another Party treatment in accordance with international law, including fair and
equitable treatment and full protection and security."

142. Roundtable Discussion, supra note 113, at 220, 234 (stating that the threat of paying for
Chapter II claims is "the sword of Damocles of the prospect of the federal treasury of a particular
government being really put at risk by a particular company's claim. Frankly, this has more of a
chilling effect than the prospect of actual damages being paid out. So you have the Ethyl case in
Canada, where Canada ultimately reversed its ban on the gasoline additive MMT and paid a small
amount of compensation to avoid the overhanging sword of the huge threatened compensation");
NAFTA 's Threat, supra note 111, at 81 (stating that successive Chapter I I NAFTA claims will
"chill public interest policies.").
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clarifying and balancing provisions that many have alleged the text of NAFTA's
Chapter 11 now lacks and needs. The introduction to the IISD Model Agreement
explains:

The current model for investment agreement was developed in the political
context of the 1950s and 1960s - a period characterized by fear of the spread of
communism and concern for the impacts of decolonization on business interests
in newly independent developing countries. Given this origin, the initial
agreements were singularly focused on just one aspect of the investment process:
the protection of foreign capital and investments...

[T]he arbitration process developed to address disputes under the agreements -
with the primary focus on investor-state arbitrations - turned out in recent years
to be rife with conflicts of interest, and failed to meet the same basic criteria of
legitimacy, transparency and accountability applied to the national dispute
settlement processes it now routinely displaces...

Whatever its merits at the time, the model for HAs [international investment
agreements] developed 50 years ago no longer meets the needs of the global
economy in the 2l' t century. 143

A summary of all the provisions in the IISD Model Agreement is beyond
the scope of this article, but the provisions that pertain to matters at issue in the
Texans' NAFTA claim concerning Rio Grande water resources merit our
attention.

First, in terms of the definition of an "investment," Article 2(C)(v)(b) of the
IISD Model Agreement requires that "there is a significant physical presence of
the investment in the host state." 144 This "significant physical presence"
requirement is also bolstered by Article 4(2), which provides that "A Party may
deny the benefits of this Agreement to an investor of another party . . . if the
enterprise has no substantial business activities in the territory of the other
Party...", 4 5

Second, the IISD Model Agreement seeks to articulate a more balanced
legal relationship between the goals of investor protection and sustainable
development. Article 14(D) states that "Investors and investments shall not
manage or operate the investments in a manner that circumvents international
environmental, labor and human rights obligations to which the host state and/or
home state are Parties" 146 and Article 18(E) provides that "A host state may
initiate a counterclaim before any tribunal established pursuant to this
Agreement for damages resulting from an alleged breach of this Agreement." 14 7

Additionally, Article 25(B) establishes that "In accordance with customary

143. INT'L INST. FOR SUSTAINABLE DEV., IISD MODEL INTERNATIONAL AGREEMENT ON
INVESTMENT FOR SUSTAINABLE DEVELOPMENT v (2005).

144. Id. at 2.
145. Id. at4.
146. Id. at 10.
147. Id. at 11.
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international law and other general principles of international law, host states
have the right to take regulatory or other measures to ensure that development in
their territory is consistent with the goals and principles of sustainable
development" 148 and Article 34(C) states that "The Parties hereby re-affirm
their obligations under international environmental and human rights agreements
to which they are a Party." 149

Third, the IISD Model Agreement contains several recommendations to
improve dispute resolution mechanisms. Article 40 calls for the creation of a
permanent and independent Dispute Settlement Body (DSB), and provides the
DSB with the sole authority to select panelists to hear dispute resolution
cases. 150 Article 40(h) calls for the creation of an appellate division within the
DSB, composed of full-time individuals with recognized expertise in the
"matters covered by this Agreement" (which includes sustainable development
law and policies).15 1 Article 46(A) requires that all documents relating to the
dispute resolution process (including "pleadings, evidence and decisions") shall
be available to the public.152 Finally, Article 48 is entitled "Governing law in
disputes" and 48(k) provides in pertinent part that "When a claim is submitted to
a panel or an appeal tribunal, it shall be decided in accordance with this
Agreement, national law of the host state, and the general principles of
international law.

'153

It remains to be seen what impact the IISD Model Agreement will have on
the implementation of NAFTA's Chapter 11 or on negotiations over other
multilateral investment treaties. Regardless of its potential future impact,
however, the text of the IISD Model Agreement is useful in itself for identifying
the ways that existing multilateral investment treaties and provisions could be
interpreted or revised to respond to human health, environmental protection and
public accountability concerns.

IV.
TEXANS' NAFTA CLAIM FOR UNDELIVERED Rio GRANDE WATER

The Texans submitted their notice of intent to seek arbitration under
Chapter 11 on August 27, 2004 and later submitted their request for arbitration
on January 19, 2005.154 Pursuant to the arbitration options set forth in Chapter

148. Id. at 14.
149. Id. at 18.
150. Id. at 21.
151. Id.
152. Id. at 24.
153. Id. at 25.
154. Texans' Notice of Intent to Submit a Claim to Arbitration Under Section B, Chapter 11

of the North American Free Trade Agreement (2004) [hereinafter NO1],
http://naftaclaims.com/Disputes/Mexico/Texas/TexasNoticeOflntent.pdf. Texans' Request for
Arbitration Under the Rules Governing the Additional Facility for the Administration of Proceedings
by the International Centre for Settlement of Investment Disputes and the North American Free
Trade Agreement between Bayview Irrigation District et al., and The United Mexican States (2005)
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11, the Texans elected to proceed under the Additional Facility Rules of the
ICSID in their request for arbitration. 155

The Texans base their claim on Mexico's alleged violations of Articles
1102, 1105, and 1110 of NAFTA. The Texans assert that they possess the "fully
adjudicated exclusive legal right to withdraw 1,227,596 acre-feet of water
annually from the lower Rio Grande River"'156 and allege the following to
support their claim that such claimed rights were damaged:

Under the 1944 Rivers Treaty, the United States is entitled to receive one-third of
the Rio Grande's flow in the main channel, but such one-third must not be less
than 350,000 af annually. 157

From 1992 to 1997, Mexico delivered only 726,151 acre-feet of water, 1,023,849
less than required under the 1944 Rivers Treaty. During the same period, the
Texans allege nearly 4,350,000 af of water was stored in 12 Mexican reservoirs to
meet Mexico's own demands; and through October of 1999, another 5,900,000 af
of water was stored in the reservoirs. 158

By diverting the water that belonged to the Texans, the Texans allege that Mexico
has thereby nationalized or expropriated, or taken a measure tantamount to
nationalization or expropriation, of the Texans' investment, without
compensation and due process in violation of Article 1110 of NAFTA (Article
1110 claim).159

From 1997 to 2000, Mexico delivered only 407,088 af of water to the United
States and by October 2002, Mexico's total deficit was 1,476,181 af.160

From 1992 to 2002, Mexico captured and diverted "an investment (approximate
1,013,056 af of irrigation water) located in Mexico and owned by Claimants.'
By diverting this water for use by Mexican farmers, Mexico increased its
agricultural production and harmed the Claimants' agricultural production. The
Texans allege that in doing so Mexico treated United States investors'
investments less favorably than it treated its own investors' investments and
thereby violated Article 1102 of NAFTA (Article 1102 claim). 162

Satellite photos taken by the Texas Agriculture Commissioner of Mexican
reservoirs and irrigated croplgnd show that Mexico possessed sufficient water to
fulfill its Treaty obligations.

Based on these allegations and arguments, the Texans contend that Mexico had
adequate water to fulfill its water delivery obligations under the 1944 Rivers
Treaty but simply chose not to deliver it.

The thrust of the Texans' Chapter 11 claim is the allegation that they are

[hereinafter Notice ofArbitration],
http://naftaclaims.com/Disputes/Mexico/Texas/TexasClaimsNOA- 19-01-05.pdf.

155. Notice ofArbitration, supra note 154, at 3.
156. NOI, supra note 153, at 1.
157. Id. at 4-5. Throughout the rest of the NOI, the Texans assert they are the legal owners

of the right to divert 1,013,056 af of water from the Rio Grande.
158. Id. at 6; Notice ofArbitration, supra note 154, at 36.
159. NOI, supra note 154, at 4.
160. Id. at 7; Notice ofArbitration, supra note 154, at 36.
161. NOI, supra note 154, at 3.
162. Id.; Notice ofArbitration, supro note 154, at 32-33.
163. Id.; NOI, supra note 153, at 7.

24

Berkeley Journal of International Law, Vol. 25, Iss. 2 [2007], Art. 5

http://scholarship.law.berkeley.edu/bjil/vol25/iss2/5



BERKELEY JOURNAL OF INTERNATIONAL LAW

the legal owners of 1,219,521 af of irrigation water that was wrongfully diverted
from the Rio Grande by Mexico, "the expropriation and diversion of which has
severely damaged the ability of Texans and the farmers they represent to
produce crops."164 The Texans claim they possess an "integrated investment"
under the definition of Article 1139(g) of NAFTA that allegedly includes: 165

[R]ights to water located in Mexico; facilities to store and distribute this water for
irrigation and domestic consumption; irrigated fields and farms; farm buildings
and machinery; and ongoing irrigated agricultural businesses. Claimants have
invested millions of dollars in an integrated water delivery system, including
pumps, aqueducts, canals, other facilities for the storage and conveyance of their
water to the land on which it is used... Each Claimant's Investment is entirely
predicated on this right to receive water located in Mexican tributaries. 166

Between 1992 and 2002, the Texans allege that "nearly $1 billion has been
lost in decreased business activity and that 30,000 jobs have been precluded."' 167

The value of the irrigation water at issue was estimated to be worth $350 to
$730 per af. 168 Allowing for losses of 25 percent for evaporation, diversion, and
transportation, the total loss for depriving the Texans of 914,641 af of water
(1,219,521 af minus 25 percent equals 914,641) at this estimated value ranges
from $320,124,350 to $667,687,930.169 As relief, the Texans seek
compensation for the expropriated water ($320,124,350 to $667,687,930) or the
economic losses caused by Mexico's less favorable treatment of the Texans'
investments ($667,687,930), including interest from October 2002 and costs. 17 0

A. Tulare Lake as Prelude

Later in this article we will analyze the merits of the Texans' water claim
against Mexico under Chapter 11 and the 1944 Rivers Treaty. We will also
consider the relation of the Texans' NAFTA water claim to the parallel IBWC
proceedings on the question of Mexico's compliance with its Rio Grande water
delivery obligations under the 1944 Rivers Treaty. However, prior to this
analysis, some discussion of recent developments in United States law on
"takings" is required, for these domestic legal developments served as a catalyst
for and precursor to the filing of the Texans' NAFTA water claim against
Mexico.

Two of the three attorneys representing the Texans in their NAFTA water

164. Id.; NOI, supra note 154, at 7.
165. Notice ofArbitration, supra note 154, at 27.
166. Id.
167. NOI, supra note 154, at 7.
168. Id. at 8; Notice ofArbitration, supra note 153, at 39. These figures are based on John R.

C. Robinson's study Alternative Approaches to Estimate the Impact of Irrigation Water Shortage on
Rio Grande Valley Agriculture (May 17, 2002). Robinson is an associate economics professor at
Texas A&M University.

169. Notice ofArbitration, supra note 154, at 39. Because Claimants originally alleged they
were the owners of 1,013,056 af, they originally alleged damages in the amount of $265,927,200 to
$554,648,150. NOI, supra note 154, at 8.

170. Notice ofArbitration, supra note 153, at 39.
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claim against Mexico previously served as lead counsel for California farming
interests in a domestic lawsuit against the United States that alleged the
appropriation of water by the federal government without adequate
compensation. This lawsuit led by Nancie Marzulla and Roger Marzulla resulted
in a 2001 decision by the United States Court of Federal Claims in the case of
Tulare Lake Basin Storage District v. United States ("Tulare Lake").17 1 In
examining the results of the Tulare Lake litigation, one can find the strategic
genesis of the subsequent Rio Grande NAFTA litigation.

In Tulare Lake, the federal National Marines Fisheries Service ("NMFS")
had issued a biological opinion concluding that the operation of California's
State Water Project ("SWP") and the federal Central Valley Project ("CVP")
would jeopardize the existence of the Delta smelt and Chinook salmon, both
protected under the federal Endangered Species Act ("ESA"). NMFS issued
reasonable and prudent alternatives ("RPAs") to avoid jeopardizing the species.
A 1985 agreement requires the California Department of Water Resources
("DWR") to coordinate its operation of the SWP with the federal operation of
the CVP to ensure compliance with the ESA. 172 Due to this agreement, DWR's
operation of the SWP is subject to the consultation requirements of the ESA.
Here, DWR was required to implement the RPAs adopted by NMFS, and this
implementation reduced the amount of water delivered to the SWP and CVP,
which in turn resulted in a reduction of water availability of approximately
0.11% and 2.92% for Tulare Lake Basin Water Storage District and Kern
County Water Agency, respectively. 173 The plaintiffs themselves did not
possess water right permits, but held delivery contracts with DWR who was the
permit holder. 1

74

The plaintiffs in Tulare Lake alleged that the reduction in water deliveries
amounted to a takin of property under the Fifth Amendment of the United
States Constitution. 175 The United States argued, inter alia, that plaintiffs' water
rights were subject to limitations such as the public trust and reasonable use
doctrines under California law that allowed for the protection of fish and
wildlife. 176 The United States also argued that the delivery reductions reflected
these limitations, and that by implementing background principles of state law,
compensation was unnecessary.177

In a 2001 decision, Judge John Weise of the United States Court of Federal
Claims held that the action by the federal government constituted a taking of the

171. Tulare Lake, supra note 5.
172. Brian Gray, The Property Right in Water, 9 HASTINGS W.-Nw. J. ENVTL. L. & POL'Y 1,

5 (2002); Melinda Harm Benson, The Tulare Case: Water Rights, the Endangered Species Act and
the Fifth Amendment, 32 ENVTL. L. 551, 558-59 (2002).

173. Gray, supra note 172, at 5-6; Benson, supra note 172, at 560; Brittany K.T. Kauffman,
Note, What Remains of the Endangered Species Act and Western Water Rights After Tulare Lake
Basin Water Storage District v. United States?, 74 U. Colo. L. Rev. 837, 870, 875 (2003).

174. Benson, supra note 172, at 560; Kauffman, supra note 173, at 864.
175. Tulare Lake, supra note 5, at 314.
176. Id. at 320.
177. Id. at 317, 320.
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plaintiffs' water rights occurred by the Federal Government and thus
compensation was due. 178 Specifically, the court held that a physical taking had
occurred because the plaintiffs lost their right to use the water, which amounted
to a "complete extinction of all value" of the water right. 179 Because a physical
taking had occurred, the United States Court of Claims found that compensation
was required regardless of the degree of intrusion on the right. 180

The 2001 Tulare Lake has proven controversial for several reasons. First,
there are concerns that high-level staff involved in the dispute within the
administration of United States President George W. Bush were highly
sympathetic to the California fanning plaintiffs' takings claims, and therefore
not particularly troubled by the prospect of losing the case. For example, Gale
Norton, the then Secretary of the United States Department of the Interior
(which oversees NMFS' implementation of the ESA and the federal Bureau of
Reclamation's operation of the CVP) under President Bush, has long advocated
for an expansive interpretation of property rights and takings claims and a
restricted interpretation of the ESA. 81 Similarly, the attorney that represented
the United States in the Tulare Lake litigation, Assistant Attorney General
Thomas Sansonetti, spent much of his earlier legal career representin industries
seeking to limit environmental protection regulation such as the ESA. 82

Gale Norton's and Thomas Sansonetti's role in the dispute did little to
instill confidence among environmentalists that the United States would mount
an effective and vigorous defense in the Tulare Lake litigation. Following the
2001 ruling, lawyers for the National Oceanic and Atmospheric Administration,
the California Attorney General, the California State Water Resources Control
Board, and a roster of prominent water law professors all urged the Bush
Administration to appeal the decision.183 Instead of appealing the Tulare Lake
decision, the Bush Administration chose to settle with the plaintiffs in late 2004
for $16.7 million. 184 The settlement was not viewed favorably by United States
Congressman George Miller of California, former chairman of the House of
Representatives Resources Committee: "[T]he Bush Administration had no
reason to settle this case ... [U]nfortunately, this is part of a larger pattern. No
matter what the situation - a changing economy, severe drought, environmental
crisis - the Bush Administration believes that the country's largest farms have a
right to all the water they desire."' 185

178. Id. at 314, 324.
179. Id. at 318-20.
180. Id. at 319.
181. John D. Echeverria, Nominee's lnterior Stress, NAT'L L. J., Jan. 22, 2001
182. Bush Appointees Come with Biases, ATLANTA-CONST. J., Jan. 20, 2002.
183. Mike Taugher, U.S. Water Pact Makes Big Waves, CONTRA COSTA TIMES, Jan. 18,

2005; Don Thompson, Government Agrees to Reimburse District for Water Used to Save Fish,
ASSOCIATED PRESS, Dec. 21, 2004.

184. Press Release, Congressman George Miller, Tulare Lake Settlement Could Have
Devastating Consequences Warns Miller (Dec. 22, 2004), available at
http://www.house.gov/georgemiller/press/re 122204.html.

185. Id.
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Second, there has been extensive scholarly criticism of the analysis relied
upon by Judge Weise in his decision in Tulare Lake. 186 Brian Gray, a water law
professor at the University of California's Hastings College of Law in San
Francisco, has presented perhaps the most cogent critique of Tulare Lake. In his
2002 article entitled The Property Right in Water, Professor Gray states:

Judge Wiese acknowledged that all California water rights are subject to the
requirement of reasonable use, the public trust doctrine, and principles of
nuisance law, but he rejected the United States' argument that the plaintiffs'
rights to water service were limited by these rules... 187

These laws "require a complex balancing of interests," Judge Wiese explained,
and call for "an exercise of discretion for which this court is not suited..."188

In essence, the court decided that an appropriator is legally entitled to engage in
(and has property rights to) any conduct that is authorized by its water rights
permit or license. This interpretation oversimplifies - and therefore
misapprehends - the nature of California water rights... 189

By declining to consider the effects of the reasonable use and public trust
doctrines on SWP contractors' rights to full water service under conditions that
would be likely to jeopardize two species of fish protected by the Endangered
Species Act, the Court of Federal Claims thus abjured its first responsibility in a
water rights taking case - to determine whether the plaintiffs in fact have
'property' capable of being taken by the government action at issue... 190

I have written previously on the history of reasonable use in California and have
come to the conclusion that water rights are - and always have been - fragile.
Rights of diversion, storage and use that are granted in permits, licenses, pre-1914
appropriative rights, and riparian rights are neither fixed nor vested. The
California Supreme Court has long held that a use that was perfectly lawful when
first recognized may not be lawful because changing circumstances render the use
unreasonable. The changed circumstance may be a new, competing consumptive
use of the water or it may be recognition of the cumulative effects of long-
standing water uses on water quality, navigation, fisheries and other in situ
uses... For our purposes, it is adequate simply to emphasize that this historical
analysis must take place. If it does not - if the courts compel the government to
compensate water users when the government acts to prevent an unreasonable use
that is not part of the water right - then water users will receive a windfall.191

The points raised by Professor Gray and other critics of the Tulare Lake

decision later found expression in a subsequent 2005 decision by Judge Francis
Allegra of the United States Court of Federal Claims. In the case of Klamath
Irrigation District v. United States ("Klamath Irrigation"), the Court faced
another Fifth Amendment claim brought by Nancie Marzulla and Roger

186. See Gray, supra note 171; Benson, supra note 171, at 576 (stating "In short, contrary to
the Tulare court's assumption, the plaintiffs did not have a right to a specific amount of water. In
California, no one does."); Kauffman, supra note 172, at 837; Coi S. Parobek, Of Farmers' Takes
and Fishes' Takings: Fifth Amendment Compensation Claims When the Endangered Species Act and
Western Water Rights Collide, 27 IIARV. ENVTL. L. REV. 177 (2003).

187. Gray, supra note 172, at 8.
188. Id.
189. Id. at 9.
190. Id. at 11.
191. Id. at 16-17.
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Marzulla, once again alleging that the federal government's enforcement of the
ESA resulted in the uncompensated taking of farmers' property interest in
water. 19 2 This time the farmers at issue were located in Oregon.

Rejecting Judge Wiese's approach, Judge Allegra held that the nature of the

Oregon farmers' property interest in Klamath River water was informed by the
extent of the farmers' water rights under Oregon water law.193 He then
proceeded to wade into Oregon water law to answer this question. A detailed
analysis of the holding in Klamath Irrigation is beyond the scope of this article.
What is critical, however, is that at the end of his analysis, Judge Allegra found
that the farmers had failed to state a viable constitutional Fifth Amendment
takings claim, and that it was doubtful whether they were entitled to any
compensation under the terms of the contracts with the federal government. In
reaching this conclusion, the opinion in Klamath Irrigation did much to distance
itself from and discredit the previous Tulare Lake holding. Judge Allegra held:

In arguing, despite the foregoing, that the Bureau [of Reclamation] effectuated a
taking of their contract rights, plaintiffs harken to this court's decision in Tulare
Lake Basin Water Storage District v. United States [citation omitted].. . [W]ith
all due respect, Tulare appears to be wrong on some counts, incomplete in others,
and distinguishable, at all events.

For one thing, Tulare failed to consider whether the contract rights at issue were
limited so as not to preclude enforcement of the ESA. Rather, the court treated the
contract rights possessed by the districts essentially as absolute, without
adequately considering whether they were limited in the case of water shortage,
either by prior contracts, prior appropriations or some other state law principle
[citation omitted] .. .Thus, although the court noted that there were agreements
between the United States and the State of California creating a coordinated
pumping system, it did not examine those agreements to see whether they, like
the district contracts here, limited the plaintiffs' rights derivatively. [citation
omitted] ... Rather, it focused on the districts' contracts with state agencies as if
they were free-standing. [citation omitted] Nor did the court consider whether the
plaintiffs' claimed use of the water violated accepted state doctrines, including
those designed to protect fish and wildlife, finding that issue to be reserved
exclusively to the state courts. [citation omitted] Because the state courts had not
ruled on those issues, this court refised to rule on them as well. As a result, it
awarded just compensation for the taking of interests that may well not exist
under state law ... 194

On these counts, this court disagrees with the approach taken in Tulare and
concludes that decision lends no support to the views espoused by plaintiffs here.
. . 195

[T]he court is mindful that []this ruling may disappoint a number of individuals
who have long invested effort and expense in developing their lands based on the
expectation that the waters of the Klamath Basin would continue to flow,
uninterrupted, for irrigation. But, those expectations, no matter how
understandable, do not give those landowners any more property rights as against

192. Klamath Irrigation, supra note 8.
193. Id.at516-31.
194. Id. at 537-38.
195. Id. at 538.

[Vol. 25:2

29

Kibel and Schutz: Rio Grande Designs: Texans' NAFTA Water Claim against Mexico

Published by Berkeley Law Scholarship Repository, 2007



2007] TEXANS' NAFTA WATER CLAIMAGAINST MEXICO 257

the United States, and the application of the Endangered Species Act, than they
actually obtained and possess. Like it or not, water rights, though undeniably
precious, are subject to the same rules that govern all forms of property - they
enjoy no elevated or more protected status. 196

To the extent that the Texans intended to export aspects of the domestic
Tulare Lake holding into their international Rio Grande NAFTA claim, this
legal strategy is now greatly undermined by the holding in Klamath Irrigation.
Moreover, as discussed below in section IV(C), there are additional
considerations relating to diplomacy and foreign affairs that suggest the
approach taken in Tulare Lake in regard to a purely domestic dispute would be
highly inappropriate in the transborder context of the Mexico-United States Rio
Grande dispute.

B. Merits of Texans' Claim under Chapter 11 and 1944 Rivers Treaty

A close examination of the relevant provisions of NAFTA Chapter 11 and
the 1944 Rivers Treaty reveals that they do not support the Texans' Rio Grande
claim against Mexico. The primary hurdle for the Texans will likely be
establishing that they possess a quantifiable "investment" in Mexico under the
1944 Rivers Treaty, a prerequisite to establishing any potential claim to
compensation under NAFTA Chapter 11.

First, as noted above, the terms of the 1944 Rivers Treaty do not provide
Mexico with an unqualified obligation (and the United States with an
unqualified right) to receive a specified amount of Rio Grande water in any
particular calendar year or even in any particular five-year cycle. Rather, the
terms of the 1944 Rivers Treaty specifically contemplate and expressly
recognize that it may not be feasible for Mexico to deliver 350,000 af of Rio
Grande water in any given year during periods of reduced rainfall. Furthermore,
in such drought periods, it may not be feasible for Mexico to deliver a total of
1,750,000 af (average of 350,000 yearly over five years) over the course of any
given five-year cycle. 197 The 1944 Rivers Treaty establishes a mechanism by
which, when such drought conditions arise, Mexico is permitted to "carry over"
the water debt accumulated during a previous five-year cycle for payment into
the subsequent five-year cycle.19 Moreover, the 1944 Rivers Treaty clearly
identifies the IBWC as the forum to seek diplomatic resolution of disputes over
the occurrence of drought conditions, the amount of any water debt
accumulated, and the terms and timing of paying back any accumulated water
debt. 199

Therefore, to the extent that the Texans' "investment" derives from the

196. Id. at 540.
197. Treaty, supra note 2, at 1227.
198. Id. There are similar provisions for when the U.S. is unable to deliver to Mexico water

from the Colorado River. Id. at 1237-38.
199. G. GRAHAM WAITE, WATER RIGHTS LAWS IN THE NINETEEN WESTERN STATES VOL.

I1 137 (Wells A. Hutchins ed., 1977); U.S. Attorney Brief supra note 78, at 12.
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United States' water entitlements under the 1944 Rivers Treaty, such investment
is also subject to the conditions and limitations on the United States' entitlement
set forth in the terms of the Treaty. Under the provisions of the 1944 Rivers
Treaty, the United States' claim to Rio Grande water is subject to the right of
Mexico to reduce deliveries for any given year or for any five-cycle when
drought conditions arise, and to repay this water debt subject to terms and
timetable established through the IBWC resolution process. Consistent with the
1944 Rivers Treaty, Mexico reduced its Rio Grande deliveries to the United
States during the 1992 to 1997 and 1997 to 2002 cycles, accumulated a water
debt, and then, with the IBWC's assistance, negotiated an agreement with the
United States in March 2005 for repaying its accumulated water debt.20 0 On
September 30, 2005, the IBWC announced that, in accordance with the terms of
the March 2005 agreement, "Mexico has delivered sufficient volumes of water
to pay off the deficit in its entirety." 20 1

The Texans' NAFTA water claim therefore seeks recognition of
entitlements and rights under the 1944 Rivers Treaty that the United States does
not even possess. The 1944 Rivers Treaty provides a mechanism by which
accumulated water debts are repaid through enhanced water deliveries in
subsequent cycle periods as determined by the IBWC or through state-to-state
negotiations. Additional water deliveries, rather than monetary damages, are the
remedy set forth in the agreement for making up previous under-deliveries. The
notion of "investment" that underlies the Texans' NAFTA Chapter 11 claim for
damages therefore disregards the circumscribed nature - in terms of quantities,
remedies and dispute resolution procedures - of the United States' entitlements
to Rio Grande water. More to the point, the Texans' blanket assertion that the
1944 Rivers Treaty entitled the United States to no less than 350,000 af annually
amounts to a distorted oversimplification of the complex regime set forth by the
Treaty.

202

Second, Article 1139(h) of NAFTA provides that an "investment" under
Chapter 11 can include "interests arising from the commitment of capital or
other resources in the territory of a Party to economic activity in such territory"
and Article 1139(i) states that an "investment" can include "contracts involving
the presence of an investor's property in the territory of the Party." 20 3 The use
of the phrase "in such territory" suggests that Chapter 1 's protections were
intended to deal with foreign investments or economic activities located in the
host country against whom the Chapter 11 claim is brought, rather than
investments or economic activities located in the home country of the foreign
investors. Nevertheless, in the present NAFTA claim, the economic losses for
which the Texans seek compensation relates to economic activities undertaken

200. USIBWC Press Release, supra note 107.
201. Announcement, Int'l Boundary Water Comm'n (Sept. 30, 2005),

http://www.ibwc.state.gov/PAO/CURPRESS/2005/WaterDebtPaidFinal.pdf.
202. NOI, supra note 154, at 4-5.
203. NAFTA, supra note 113, art. 1139 (emphasis added).
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by the Texans in the United States rather than Mexico. In particular, the Texans
seek compensation for losses associated with the following activities that appear
to take place solely in Texas: "facilities to store and distribute this water for
irrigation and domestic consumption; irrigated fields and farms; farm buildings
and machinery; and ongoing irrigated agricultural businesses.. .integrated water
delivery system, including pumps, aqueducts, canals, and other facilities for the
storage and conveyance of their water to the land on which it is used." 2 04

The Texans allege that such Texas-based activities fall within the scope of
Chapter lI's investment protections because they constitute an "integrated"
investment under Article 1139(g) of NAFTA that is closely related to Rio
Grande water provided from Mexico. 205 Article 1139(g) does not use the term
"integrated" investment but instead provides that an "investment" under Chapter
11 can include "real estate or other property, tangible or intangible, acquired in
the expectation or used for the purpose of economic benefit or other business
purposes." 2 06 In essence, the Texans appear to argue that they obtained an
independent legal right to receive a certain quantified amount of Rio Grande
water from Mexico because of their anticipation and desire to continue receiving
such an amount and use it for their economic gain. Such reasoning, however, is
flawed; similar to Klamath Irrigation, expectation and hope alone do not create
an ownership interest. 20 7

The Texans' contention here calls to mind the claim rejected by Judge
Allegra in Klamath Irrigation. Judge Allegra recognized that the plaintiffs had
made investments based on the expectation of interrupted diversions of Klamath
River waters, but clarified: "[T]hose expectations, no matter how
understandable, do not give those landowners any more property rights.., than
they actually obtained and possess. Like it or not, water rights, though
undeniably precious, are subject to the same rules that govern all forms of
property...208 This analysis seems equally on point in evaluating the merits of
the Texans' claim to a property interest in Mexico's delivery of specified
quantities of Rio Grande water.

Third, since the 1944 Rivers Treaty is between the Government of Mexico
and the Government of the United States, it is unclear whether the Texans have
proper standing to enforce the terms of the Treaty or in fact possess any rights
under the Treaty. In private contract law, an intended third-party beneficiary
may, under certain circumstances, have standing to enforce the terms of a
contract between other parties. It is highly questionable, however, whether the
enforcement standing occasionally afforded to third-party beneficiaries under
private contract law provides a proper basis for the Texans to seek enforcement
of United States' rights against another sovereign nation under the terms of an

204. Notice ofArbitration, supra note 153, 27.
205. Notice ofArbitration, supra note 153, 28, 29, 35.
206. NAFTA, supra note 113, art. 1139.
207. Klamath Irrigation District, supra note 8, at 540.
208. Id.

32

Berkeley Journal of International Law, Vol. 25, Iss. 2 [2007], Art. 5

http://scholarship.law.berkeley.edu/bjil/vol25/iss2/5



BERKELEY JOURNAL OF INTERNATIONAL LAW

international treaty. Such an extension of the third-party beneficiary standing
would seem particularly unwarranted given that the United States has already
pressed and resolved its Rio Grande rights against Mexico under the 1944
Rivers Treaty through IBWC proceedings.

Notably, the issue of private enforcement of 1944 Rivers Treaty rights was
addressed in domestic litigation currently pending over the rights of Mexican
farmers to groundwater in the transborder Mexicali Valley aquifer. In the case of
Consejo de Desarollo Economico de Mexicali et al. v. United States of America
("Consejo"), the United States Department of Justice ("DOJ") submitted a brief
to the federal District Court on September 19, 2005 arguing:

It is well-established that absent a provision specifically contemplating the right
to enforce the terms of a treaty by an entity or individual other than the parties,
only the sovereigns involved may enforce treaty provisions, and any such
discussions take place through diplomatic channels ... 209
The 1944 Treaty did not create private rights of action for individuals.210

If the 1944 Rivers Treaty is not susceptible to private enforcement by Mexican
farmers against the United States, then presumably it is also not susceptible to
private enforcement by Texas farmers against Mexico.

Finally, the expansive notion of "investment" that underlies the Texans'
NAFTA water claim is at odds with the ruling made by the Chapter 11
arbitration panel in Methanex Corporation v. United States of America
("Methanex").2 11 The Chapter 11 claim in Methanex was brought by a
manufacturer of methanol, one of the main ingredients in methyl tertiary-butyl
ether ("MTBE").2 12 MTBE is a gasoline additive that was banned by the State
of California because releases of the additive from underground storage tanks
and pipelines contaminated drinking water resources. 2 13 In a decision issued on
August 7, 2002, the Methanex panel dismissed claims for compensation for
damages on the grounds that Methanex Corporation did not constitute an
"investor" under Chapter 11 because its investments in the production of
methanol were insufficiently linked with California's ban on MTBE.2 14

Methanex Corporation had argued its methanol investments fell within Chapter
11 's scope because these investments were "affected" by the MTBE ban.2 15 For
reasons adhering to Judge Allegra's opinion in Klamath District, the Methanex
panel rejected the "affected" standard as insufficient, reasoning that an endless

209. U.S. Attorney Brief supra note 78, at 17 (citing Canadian Transp. Co. v. United States,
663 F.2d 1081, 1092 (D.C. Cir. 1980); United States v. Zabaneh, 837 F.2d 1249, 1261 (5th Cir.
1988); Matta-Ballesteros v. Henman, 896 F.2d 255, 259 (7th Cir. 1990); United States v. Valot, 625
F.2d 308, 310 (9th Cir. 1980).

210. U.S. Attorney Brief supra note 79, at 17.
211. Methanex Corp. v. United States, First Partial Award on Jurisdiction and Admissibility

(NAFTA Ch. 11 Arb. Trib., Aug. 7, 2002), http://www.state.gov/documents/organization/12613.pdf.
212. Id. at 14.
213. Id. at 15.
214. Id.
215. Id.
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number of parties could be potentially affected by any government measure. 2 16

The "integrated investment" argument put forth by the Texans in their
NAFTA Rio Grande claim is akin to the "affected by" argument previously put
forth by Methanex Corporation. The Texans essentially maintain that they had a
property interest in Mexico's delivery of certain quantities of Rio Grande water
because the Texans' economic activities in the United States were adversely
impacted when these quantities of water were not delivered. The Methanex
NAFTA panel ruling suggests that the Texans' circular reasoning here should be
rejected.

C. Parallel IB WC Dispute Resolution Proceedings

Aside from the hurdles presented by the language contained in Chapter 11
and the 1944 Rivers Treaty, the Texans' NAFTA water claim may also be
hindered by the IBWC's longstanding efforts to resolve the Rio Grande water
debt dispute between Mexico and the United States. Two issues arise when
parallel IBWC proceedings are invoked. The first aspect relates to whether a
NAFTA Chapter 11 panel has proper jurisdiction over the Rio Grande dispute,
and the second relates to, even if it has jurisdiction, whether the NAFTA
Chapter 11 panel should properly defer to the IBWC's findings and resolution
for determining Mexico's compliance with the 1944 Rivers Treaty.

1. Questions of Jurisdiction

In terms of jurisdiction, previous Chapter 11 arbitration panels have not
found their jurisdiction lacking on the grounds that other non-NAFTA
international agreements and forums also pertain to the subject matter giving
rise to the underlying Chapter 11 claim. For example, Pope & Talbot Inc., a U.S.
timber company, filed a claim against Canada in 1999 that involved certain
restrictions imposed pursuant to the United States-Canada Agreement on Trade
in Softwood Lumber and which was related to disputes before the World Trade
Organization and the United States International Trade Commission.2 17 The
involvement of other international treaties and forums did not cause the Pope &
Talbot Chapter 11 panel to decline the arbitration submission, which eventually
led to a ruling against Canada. 2 18 Similarly, S.D. Meyers, another U.S.
company, filed a Chapter 11 claim in 1998 against Canada in response to
Canada's imposition of an interim ban on the export of polycholorinated
biphenyls ("PCBs") based on the provisions of the Basel Convention on the

216. Id.
217. Statement of Claim Under the Arbitration Rules of the United Nations Commission of

International Trade law and the North American Free Trade Agreement, Pope & Talbot Inc. v.
Government of Canada, United Nations Commission on International Trade Law, March 25, 1999.

218. Pope & Talbot v. Canada, Interim Award (NAFTA Ch. 11 Arb. Trib., June
26, 2000), http://www.dfait-maeci.gc.ca/tna-nac/documents/pubdoc7.pdf; Pope & Talbot v. Canada,
Award on the Merits of Phase 2 (NAFTA Ch. 11 Arb. Trib., Apr. 10, 2001), http://www.dfait-
maeci.gc.ca/tna-nac/documents/AwardMerits-e.pdf.
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Control of Transboundary Movements of Hazardous Wastes ("Basel
Convention").2 1 9 In issuing a decision against Canada, the S.D. Meyers NAFTA
arbitration panel did not find that the dispute resolution provisions contained in
the Basel Convention restricted the availability of the Chapter 11 dispute
resolution process. 220

Although the Pope & Talbot and S.D. Meyers rulings provide some support
for the conclusion that parallel IBWC proceedings should not deprive a Chapter
11 arbitration panel of jurisdiction over the Texans' Rio Grande NAFTA claim
against Mexico, there are other considerations that suggest the jurisdictional
question should be revisited in this instance.

First, the Pope & Talbot and S.D. Meyers decisions have both been subject
to criticism for their disregard of the provisions of other non-NAFTA
international agreements and the ongoing proceedings of other non-NAFTA
international tribunals. A February 2005 report by the organization Public
Citizen noted that the Pope & Talbot decision:

• further complicate[s] a monumental trade dispute that already is being heard
in a variety of venues at once. . . One of the criticisms of the investor-to-state
process is that it allows a narrow private interest to trump what might be a
contrary public interest. When a government considers initiating a state-state
enforcement proceeding, it must consider how the action could implicate other
national goals or interests, and balance the immediate potential commercial gain
for U.S.- based business interests against long-term, broader interests - such as
the possibility of creating jurisprudence that might be turned against the country
in a later dispute. Not so with investor-state proceedings.221

On the subject of the S.D. Meyers ruling, the same report states:
In this case, Canada explicitly raised its obligations under a multilateral
environmental agreement (the Basel Convention) as a justification for its Interim
Order, temporary PCB export ban, and attempts to develop domestic PCB
treatment capacity. This case proves a concern raised by environmentalists during
the debate about NAFTA's approval: what would happen when NAFTA's
expansive rules required governments to act in violation of their obligations in the
scores or environmental treaties that many countries, including the NAFTA
nations, have signed?222

Although the considerations noted above may not have been given much
credence at the time of the Pope & Talbot and S.D. Meyers panels, such
considerations now merit closer attention in light of growing concerns regarding
the Chapter 11 process.

Second, the particular dispute resolution language in the 1944 Rivers
Treaty leave little doubt that Mexico and the United States identified the IBWC
as the appropriate international forum where disputes over non-compliance with

219. S.D. Meyers v. Canada, Statement of Claim (NAFTA, Ch. II Arb. Trib., Oct. 30,
1998), http://www.dfait-maeci.gc.ca/tna-nac/documents/myers3.pdf.

220. S.D. Meyers v. Canada, Partial Award (NAFTA, Ch. 11 Arb. Trib., Nov. 13, 2000),
http://www.dfait-maeci.gc.ca/tna-nac/documents/myersvcanadapartialawardfinal_13-1 1-O0.pdf.

221. Public Citizen, NAFTA CHAPTER 11 INVESTOR-STATE CASES: LESSONS FOR THE
CENTRAL AMERICA FREE TRADE AGREEMENT 41 (Feb. 2005).

222. Id. at 44.
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Rio Grande delivery obligations should be settled. Article 2 of the 1944 Rivers
Treaty states, "The application of the present Treaty, the regulation and exercise
of the rights and obligations which the two Governments assume there under,
and the settlement of all disputes to which its observance and execution may
give rise are hereby entrusted to the International Boundary and Water
Commission." 223 Moreover, Article 9(f) of the Treaty specifically provides the
IBWC with the authority to resolve delivery disputes related to drought
conditions. As discussed above, the IBWC brokered a resolution in March 2005
between Mexico and the United States in which, according to the IBWC,
"Mexico's water debt [was] completely eliminated."'224 Should a NAFTA
Chapter 11 panel later rule that Mexico must pay damages in addition to the
negotiated water deliveries agreed to in March 2005, this ruling could be viewed
as repudiation of, or at a minimum a reopening of, the current IBWC resolution.

Third, in the above-discussed pending domestic case of Consejo, the DOJ
recently advocated for an expansive view of the IBWC's dispute resolution
authority. 225 More specifically, the DOJ contended that the domestic court
lacked jurisdiction because the IBWC is the exclusive forum to resolve disputes
under the 1944 Rivers Treaty:

The 1944 Treaty, like many international agreements, foresaw the need for an
implementation and dispute resolution mechanism. Article 2 of the 1944 Treaty
assigns responsibility for application of the Treaty and the regulation and exercise
of the rights and obligations which devolve upon the U.S. and Mexican
governments thereunder to the IBWC ... 226

In the 1944 Treaty, the United States and Mexico created a dispute resolution
procedure consistent with the view that the disputes under the 1944 Treaty are to
be resolved through diplomacy. Article 24(d) could not be plainer in this regard,
empowering the IBWC "[t]o settle all differences that may arise between the two
Governments with respect to the interpretation or application of this Treaty... 227

In negotiating the apportionment of water on three international rivers, the
governments of the United States and Mexico necessarily made policy
determination and tradeoffs to arrive at a result that both governments considered
acceptable. Furthermore, the governments empowered the IBWC to settle any
disputes arising under the Treaty.228

Such arguments were presented in Consejo in an effort to persuade the
federal district court that it lacked jurisdiction to hear the Mexican farmers'
claim against the United States. The same arguments also support the contention
that a NAFTA Chapter 11 panel may lack proper jurisdiction to hear the Texan
farmers' Rio Grande claim against Mexico. In particular, since the Texans lack
standing to directly enforce or seek damages under the terms of the 1944 Rivers
Treaty before the IBWC, should NAFTA Chapter 11 be interpreted to provide

223. Treaty, supra note 2, art. 2.
224. USIWUC Press Release, supra note 107.
225. U.S. Attorney Brief supra note 79.
226. Id. at 13.
227. Id. at 18.
228. Id. at 20.
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the Texans with a backdoor route to seek such enforcement and damages?

2. Questions of Deference

Apart from the more legalistic question of whether a Chapter I 1 arbitration
panel has proper jurisdiction to hear the Texans' Rio Grande claim, there are
other reasons why a Chapter 11 panel should properly exercise its discretion and
defer to the IBWC's findings and resolution in evaluating the underlying merits
of the Texans' NAFTA water claim. As discussed above, the Texans' NAFTA
water claim against Mexico is merely the latest chapter in the long history of
implementation of the 1944 Rivers Treaty. The IBWC is in a much better
position than a NAFTA arbitration panel to take proper account of this history
when considering the question of Mexico's compliance with the Treaty's
obligations.

For instance, for many decades the United States met its Colorado River
quantitative delivery obligations (under the 1944 River Treaty) to Mexico by
providing water with saline levels so high that it was unsuitable for drinking or
irrigation. The IBWC was actively involved in monitoring and seeking a
resolution to this problem. To this day, the United States has not financially
compensated Mexico for the damages to Mexican farmers and cities resulting
from its contamination of the Colorado River.

As another example, IBWC records establish that prior to 1992, Mexico
delivered quantities of Rio Grande water to the United States that were in excess
of Mexico's obligations (and the United States' rights) under the 1944 Rivers
Treaty. Although this amounted to a windfall for the Texans that received and
used this excess water, Mexico did not receive any credit for such excess
deliveries under the 1944 River Treaty's water accounting regime.

As the institutional memory of joint implementation of the 1944 Rivers
Treaty, the IBWC is uniquely positioned to determine how the United States'
more recent claims regarding Mexico's Rio Grande delivery obligations fit into
such historical events as the Colorado River salinity crisis and Mexico's excess
Rio Grande deliveries during the 1953 to 1992 period.

Moreover, the role of the United States Department of State and Mexico's
Ministry of Foreign Relations within the IBWC is also relevant. It ensures that,
by seeking the resolution of disputes under the 1944 Rivers Treaty, the IBWC
takes account not only of water resource issues but also other foreign policy
matters. For instance, in recent years there have been extensive diplomatic
efforts between Mexico and the United States to address the economic
conditions in Mexico that underlie the problem of illegal Mexican immigration
into the United States. A sudden and severe reduction in Rio Grande water
deliveries to border farms and cities in northern Mexico could create
unemployment, health problems and disruption that contribute to existing
immigration pressures. Within the IBWC context, these considerations can be
accounted for in the positions staked out by the United States Department of
State and Mexico's Ministry of Foreign Relations. In contrast, these
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considerations would likely fall outside the narrow investment scope of inquiry
of the Chapter 11 panel.

The DOJ forcefully pressed this point in its briefing of Consejo. The United
States argued that permitting Rio Grande allocation and delivery disputes to be
resolved by private parties outside the IBWC, rather than through a state-to-state
diplomatic process, "would inherently encroach upon the Executive Branch's
prerogative of conducting the foreign affairs of the United States..."229 and
"would undermine the ability of the [United States] Section of the IBWC to
effectively carry out the foreign policy of the United States government." 2 30

The same objection could rightfully be raised by Mexico in response to the
Texans' NAFTA water claim.

As such, even if a NAFTA Chapter 11 panel has jurisdiction to hear the
Texans' Rio Grande claim, there remains the issue of whether it sets a wise
policy course when a NAFTA Chapter 11 panel second-guesses the IBWC-
brokered March 2005 diplomatic resolution reached by Mexico and United
States. This course would take the Chapter 11 process beyond the narrow sphere
of investment and into the complex sphere of foreign affairs - where it was not
designed and is ill-suited to go.

V.
CONCLUSION: A STRAINED CLAIM THAT MERITS REJECTION

In March 2003, McGill University Faculty of Law in Montreal, Quebec
hosted a two-day conference entitled GREENING THE FTAA?: TOWARDS THE
PROTECTION OF ECOLOGICAL INTEGRITY IN OUR HEMISPHERE. The event,

organized by Environmental Law McGill, brought together leading international
scholars to evaluate efforts to integrate environmental protection and natural
resource conservation concerns into the ongoing negotiations for a treaty to
establish a Free Trade Area of the Americas ("FTAA"). One of the central topics
covered was whether NAFTA's investor-to-state claims procedure should be
carried forward in the FTAA. In his closing remarks, conference director
William Amos observed:

[T]he FTAA is clearly a trade and investment agenda. In large measure, this
amounts to a property rights protection agenda. The logic of NAFTA Chapter 11
is the apotheosis of a broader plan to entrench property rights protections as the
foundation for an economic union of the Americas. The FTAA is manifestly not
being driven by an environmental agenda, or even a sustainable development
agenda. So, as our governments move towards a significant shift in the
hemisphere's political and economic landscape, I think civil society needs to take

229. U.S. Attorney Brief supra note 79, at 17. This same brief argues that "[t]he dispute
resolution procedure mandated in the 1944 Treaty does not involve the courts. The Treaty contains
no provision allowing judicial review of the determinations of the IBWC concerning the
implementation of Treaty-based rights. Indeed, the text of the 1944 Treaty demonstrates that neither
the United States nor Mexico had any intent that domestic courts would resolve conflicts concerning
the apportionment of the transboundary rivers governed by the Treaty." Id. at 18.

230. Id.at2l.
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a long hard look at the bases upon which we seek to build this community.231

Amos' comments highlight that the debate over Chapter I l's investor-to-
state process has implications well beyond NAFTA. Concerns about Chapter 11
raise more fundamental questions about the emerging relationship and tensions
under international law between protection for private investments and
protection for trans-border natural resources, and between international
trade/investment treaties and international environmental treaties. Concerns
about Chapter 11 also force consideration of whether the existing forums to
resolve conflicts between private investments and common natural resources are
adequate, and whether there are more appropriate forums that should be used or
created if they do not yet exist.2 32

The Texans' NAFTA water claim against Mexico sheds light on these
broader themes, by providing a less theoretical context in which to consider the
investor protection regime established pursuant to Chapter 11. In the context of
the pending Rio Grande dispute, one sees how a broad interpretation of private
investor rights under Chapter 11 would undermine the efforts of the IBWC and
the governments of Mexico and the United States to equitably interpret the
provisions of the 1944 Rivers Treaty. One sees how the Chapter 11 process is
now being used to advance an expansive concept of fixed entitlements to water
that has been rejected here in the United States and is at odds with the 1944
Rivers Treaty's more flexible regime. One sees how poorly situated and
unqualified NAFTA arbitration panels are to engage in the resolution of
complex questions of foreign affairs involving compliance with international
environmental treaties and the management of border natural resources such as
water. One sees how parties whose interests are at stake in the Rio Grande
NAFTA claim - such as cities and farmers in Northern Mexico and water
conservation groups - are outsiders in the Chapter 11 proceedings without rights
of intervention or guarantees of participation.

In sum, there are numerous sound legal and policy reasons to reject the
Texans' claim against Mexico for the alleged non-delivery of Rio Grande water.
Moreover, a close examination of the Texans' Rio Grande claim demonstrates
that NAFTA Chapter 11 is itself flawed from a textual standpoint. The fact that
the current provisions of Chapter 11 should be amenable to an interpretation that
results in the rejection of the Texans' claim does not indicate that such
provisions are adequate. To the contrary, Chapter lI's vague and overly broad
definitions of investment and appropriation, non-recognition of other
international forums and sources of international law, and absence of

23 1. Conference Proceedings to Greening the FTAA?: Towards the Protection of Ecological
Integrity in Our Hemisphere, Conference at McGill University 75 (March 17-18, 2003),
http://www.law.mcgill.ca/elmftaaconference/eng/documents/proceedings.pdf.

232. Echeverria, supra note 11l, at 39 ("A radically different approach would be to embrace
the need for, and perhaps the inevitability of, a comprehensive system of international dispute
resolution, to address not only investment issues but a whole host of other issues as well. But to be
consistent with democratic ideals, this approach would require rethinking the entire international
law-making process.").
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meaningful public participation and appeal procedures, invite strained
compensation claims such as those put forth by the Texans. Given the
uncertainty inherent in Chapter 11 investor-state litigation, even when faced
with strained compensation claims, nations may choose to settle, either by
paying damages or refraining from the government action that gave rise to such
claims, rather than risking a significant damages award. To avoid this
possibility, NAFTA Chapter 11 should not serve as a template for future
investment treaties.
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Moiwana Village v. Suriname:
A Portal into Recent Jurisprudential

Developments of the Inter-American Court
of Human Rights

By
Thomas M. Antkowiak*

"The government destroyed the cultural tradition... of the Maroon people
in Moiwana," declared Andre Ajintoena during a public hearing before the Inter-
American Court of Human Rights in the case of Moiwana Village v. Suriname. I

Mr. Ajintoena is a leader of the Maroon community known as Moiwana, a
collection of camps tucked deep into the forest of eastern Suriname. 2 The village
and surrounding territories have been abandoned since November 29, 1986, the
date of a brutal attack by government and militia forces. 3 The incursion was
ordered on the suspicion that some community members were involved in the
Jungle Commando, an insurgency movement that had raided military
installations in the region. 4 By dusk of that late November day, State agents and
collaborators had killed at least thirty-nine defenseless Moiwana residents,
including infants, women, and the elderly, and wounded many others. 5

Moreover, the operation destroyed village houses and forced survivors to run for
their lives--dispersing many throughout the countryside, and driving the rest

Former Senior Staff Attorney, Inter-American Court of Human Rights. Visiting Scholar and
Supervising Attorney at the International Human Rights Clinic of the George Washington University
Law School. J.D. Columbia Law School, A.B. Harvard College. Many thanks to Ant6nio Canqado-
Trindade, Arturo Carrillo, Tim Capozzi, Lara Antkowiak, and Alejandra Gonza for valuable
comments.

1. Moiwana Village v. Suriname, 2005 Inter-Am. Ct. H.R. (ser. C) No. 124 at 102 (June 15,
2005). Note that, starting from 2004, very few of the Court's judgments and orders are available in
English; Moiwana Village v. Suriname is an exception. See http://www.corteidh.or.cr/casos.cfm. All
judgments and orders are available in Spanish at http://www.corteidh.or.cr/casos.cfm.

2. Id. at T 86(11).

3. Id at 86(15),86(19).

4. Id at 86(12),86(27).

5. Id. at 86(15).
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across the border into French Guiana. 6

On June 15, 2005, the Inter-American Court issued its judgment in
Moiwana, which held Suriname responsible for numerous human rights
violations and ordered several remedial measures. In a separate opinion, one of
the Tribunal's veteran judges, Ant6nio Cangado-Trindade, wrote that the case
"raises issues of great transcendence." 7 Certainly, the decision illustrates several
of the Court's latest jurisprudential developments, and navigates a few rising
socio-political tides in South and Central America. This brief essay seeks to
demonstrate how the Moiwana case: a) presents factual situations that are
increasingly common before the Court; b) continues to develop key legal
constructions in response to such facts; c) foreshadows a significant evolution
with respect to elements of the Tribunal's more "traditional" jurisprudence; and
d) reflects, nevertheless, a prevailing caution regarding other aspects of legal
analysis.

I.

TRENDS IN THE COURT'S DOCKET

While the Inter-American Court has heard cases of extra-judicial execution
and torture for twenty years, Moiwana and a series of other recent actions from
Colombia, Guatemala, and Ecuador mark a striking new trend in the docket: a
growing proportion of assaults upon entire communities. 8 Two additional
judgments issued within a year of Moiwana, "Plan de Sdnchez Massacre" v.
Guatemala9 and "Mapiripdn Massacre" v. Colombia,10 reveal the same
distressing elements: i) military collaboration in the planning of an attack; ii)
cold-blooded efficiency in its execution, in concert with civilian volunteers; iii)
cruel acts of violence perpetrated upon a defenseless population, including
women, children, and the elderly; and iv) subsequent impunity for the majority
of those responsible.

Many who have suffered these coordinated attacks belong to indigenous or
tribal populations, groups who have endured long-standing abuse within their
respective countries. In fact, in response to an array of rights violations, such
communities lately have petitioned the Court in record numbers: during its June

6. Id. at 186(15) and 86(18).

7. Cangado-Trindade, Separate Opinion at 1, in Moiwana Village v. Suriname, 2005 Inter-
Am. Ct. H.R. (ser. C) No. 124 (June 15, 2005).

8. See, e.g., "Mapiripfin Massacre" v. Colombia, 2005 Inter-Am. Ct. H.R. (ser. C) No. 134
(September 15, 2005); "Plan de Sdnchez Massacre" v. Guatemala, 2004 Inter-Am. Ct. H.R. (ser. C)
No. 105 (April 29, 2004); Jiguamiand6 and Curbarad6 Communities v. Colombia, 2003 Inter-Am.
Ct. H.R. (ser. E) (March 6, 2003); Peace Community of San Jos6 de Apartad6 v. Colombia, 2000
Inter-Am. Ct. H.R. (ser. E) (October 9, 2000); Indigenous Community of Sarayaku v. Ecuador, 2004
Inter-Am. Ct. H.R. (ser. E) (July 6, 2004).

9. "Plan de Sdnchez Massacre ", 2004 Inter-Am. Ct. H.R. (ser. C) No. 105.
10. "Mapiripdn Massacre ", 2005 Inter-Am. Ct. H.R. (ser. C) No. 134.
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2005 Session alone, the Tribunal handed down judgments in Moiwana, Yakye
Axa Indigenous Community v. Paraguay,1 1 and YATAMA v. Nicaragua,12 as
well as ordered provisional measures in Indigenous Community of Sarayaku v.
Ecuador.1 3 The disputes encompassed a range of legal issues, from freedom of
movement and residence to rights to life, political participation, due process, and
property-several of which shall be discussed below.

Moiwana is also emblematic of another increasingly frequent subject of
litigation before the Court: ratione temporis jurisdiction. 14 This is a vital matter
as it can significantly curtail--or even eliminate-a state's responsibility for a
given set of facts. For instance, since Suriname did not accept the Court's
jurisdiction until November 12, 1987, the Tribunal could not rule upon the
events surrounding the 1986 attack. The Court emphasized that it was only
competent to declare violations of the American Convention "with regard to
actions or omissions that have taken place following the date of recognition of
the Tribunal's jurisdiction and with respect to any situations which have not
ceased to exist by that date." 15 A comparable result was found in the 2004
decision Serrano-Cruz Sisters v. El Salvador,16 although the Tribunal's
jurisdiction was further limited by a reservation made by the State when
originally recognizing the Court's competence. During the same year, the Court
concluded in Martin del Campo-Dodd v. Mexico 17 that all violations alleged in
the case would have occurred before the State's acceptance of the Tribunal's
jurisdiction, leading to the dismissal of the entire matter.

11. Yakye Axa Indigenous Community v. Paraguay, Judgment of June 17, 2005, Inter-Am.
Ct. H.R. (ser. C) No. 125 (2005).

12. YATAMA v. Nicaragua, Judgment of June 23, 2005, Inter-Am. Ct. H.R. (ser. C) No. 127
(2005).

13. Indigenous Community of Sarayaku v. Ecuador, 2005 Inter-Am. Ct. H.R. (ser. E) (June
17, 2005).

14. Article 28 of the Vienna Convention on the Law of Treaties refers to the non-retroactivity
of treaties and ratione temporis jurisdiction: "Unless a different intention appears from the treaty or
is otherwise established, its provisions do not bind a party in relation to any act or fact which took
place or any situation which ceased to exist before the date of the entry into force of the treaty with
respect to that party."

15. Moiwana Village, 2005 Inter-Am. Ct. H.R. at 70.

16. Serrano-Cruz Sisters v. El Salvador, 2004 Inter-Am. Ct. H.R. (ser. C) No. 118 at 57-96
(November 23, 2004).

17. Martin del Campo-Dodd v. Mexico, 2004 Inter-Am. Ct. H.R. (ser. C) No. 113 at 64-85
(September 3, 2004).

[Vol. 25:2
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II.
DEVELOPING LEGAL CONCEPTS

A. The Use of Cultural Context

The Court's method of approaching the facts and legal issues in Moiwana
displays a true highlight of its recent case law: the assessment of indigenous and
tribal communities vis-6-vis their own cultural milieu. As Tribunal President
Sergio Garcia-Ramirez remarked in his concurring opinion in YATAMA,

Analyzing [such community members] in their own circumstances-in the
broadest sense of the word, current and historic-provides not only factual
information to understand the events of a case, but also lefal information, through
cultural references, to establish... the legal implications. 8

It is now routine, then, for the Court to inform itself of such "current and
historic" circumstances through the careful evaluation of both community
members' declarations and expert testimony. Additional sources, such as
anthropological studies and reports by inter-governmental bodies, are consulted
as well. 19

In the past, social and ethnic factors were taken into account within the
reparations context of some Court judgments, most notably in Aloeboetoe et al.
v. Suriname.20 However, not until Mayagna (Sumo) Awas Tingni Community v.
Nicaragua21 did this cultural approach become central to the Court's assessment
of potential human rights violations. In Mayagna, a landmark 2001 decision, the
Tribunal recognized the relationships of indigenous communities to their lands

as "the fundamental basis of their cultures, their spiritual life, their integrity, and
their economic survival." '2 2 Upon observing such enduring "material and
spiritual elements," the Court concluded that, in the case of indigenous peoples
who have occupied their ancestral lands in accordance with customary
practices-yet who lack real title to the property-mere possession of the land
should suffice to obtain official recognition of their communal ownership. 23

Since the State had not only failed to grant formal recognition of such
ownership, but had also provided concessions to third parties to develop the
property in question, the Court found a violation of Article 21 of the American

18. Sergio Garcia-Ramirez Concurring Opinion at 7, in YATAMA v. Nicaragua, supra note
12 (translation by author).

19. See, e.g., Moiwana Village, 2005 Inter-Am. Ct. H.R. at 86(1)-86(43) (see the footnotes
for proven facts, which indicate sources consulted); Yakye Axa Indigenous Community, 2005 Inter-
Am. Ct. H.R. (ser. C) No. 125 at 50(l)-50(16) (note sources for proven facts).

20. See Aloeboetoe et al. v. Suriname, 1993 Inter-Am. Ct. H.R. (ser. C) No. 15 (September 10,
1993); infra Section 11-C (discussing case).

21. Mayagna (Sumo) Awas Tingni Community v. Nicaragua, 2001 Inter-Am. Ct. H.R. (ser. C)
No. 79 (August 31, 2001).

22. Id. at 149.

23. ld. at 149, 151.

2007]

4

Berkeley Journal of International Law, Vol. 25, Iss. 2 [2007], Art. 6

http://scholarship.law.berkeley.edu/bjil/vol25/iss2/6



BERKELEY JOURNAL OF INTERNATIONAL LA W

Convention on Human Rights (Right to Property). 24

In Moiwana, the Court took another important step forward, extending its
Mayagna ruling to comprehend the traditional beliefs and practices of tribal
communities, consistent with the standards advanced in the International Labour
Organization's Convention No. 169.25 The Tribunal asserted:

[T]he Moiwana community members, a N'djuka tribal people, possess an "all-
encompassing relationship" to their traditional lands, and their concept of
ownership regarding that territory is not centered on the individual, but rather on
the community as a whole. Thus, this Court's holding with regard to indigenous
communities and their communal rights to property . . . must also apply to the
tribal Moiwana community members: their traditional occupancy of Moiwana
Village and its surrounding lands-which has been recognized and respected by
neighboring N'djuka clans and indigenous communities over the years [...]-
should suffice to obtain State recognition of their ownership. 26

In this way, although the Moiwana community members were not indigenous to
the region, for a century they had lived in the area "in strict adherence to
N'djuka custom," creating a communal property right protected by Article 21 of
the American Convention. 27

The use of cultural context as a lens to assess the villagers' predicament
was essential to all aspects of Moiwana, not simply to the Court's ruling on
communal property. 28 For example, the Tribunal determined that the ongoing
impunity in the case had a "particularly severe impact" upon the Moiwana
survivors, as a N'djuka people, since "justice and collective responsibility are
central precepts within traditional N'djuka society."29 N'djuka believe that
when an offense against community members goes unpunished, or burial rituals
are not strictly performed according to tradition, they have betrayed their
ancestral spirits, who, in reprisal, may torment the living.30 As Suriname has not
brought the perpetrators of the massacre to justice, nor located the remains of
most of the slain victims-despite the Moiwana survivors' efforts to advance the
process-the community has been demoralized by fear and guilt.3 1 These
factors, along with the community members' continued separation from their
traditional lands-a source of the culture's "very identity and integrity"-led the
Court to rule that the State had violated Article 5(1) of the American Convention

24. See id at 155, 173.

25. See International Labor Organization, Indigenous and Tribal Peoples in Independent
Countries, Article 1, June 27, 1989.

26. Moiwana Village, 2005 Inter-Am. Ct. H.R. at 133. Note that the N'djuka people are one
of six distinct groups of Maroons inhabiting eastern Suriname. Id. at 86(1).

27. Id. at 132.

28. For other current examples of this approach, see Yakye Axa Indigenous Community v.
Paraguay, 2005 Inter-Am. Ct. H.R. (ser. C) No. 125 (June 17, 2005), and YATAMA v. Nicaragua,
2005 Inter-Am. Ct. H.R. (ser. C) No. 127 (June 23, 2005).

29. Moiwana Village, 2005 Inter-Am. Ct. H.R. at 95.

30. Id. at 95-96, 98-99.

31. Id. at 93-103.
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(Right to Humane Treatment), in conjunction with Article 1(1) (Obligation to
Respect Rights). 32

B. Recognition of Forced Displacement and Exile

The community members declared that they have been unable to return to
Moiwana Village since the 1986 attack because they have not placated the angry
spirits of their deceased family members and purified their lands-as both
actions, according to the survivors, first require bringing justice upon their
attackers. 33 Indeed, even when briefly visiting the territory, a group of
community members fell ill. The Court observed:

By having returned without "applying the religious [and] cultural rules"-that is,
performing the necessary death rituals and achieving reconciliation with the
spirits of those killed in the 1986 raid [... ]-Mr. Ajintoena and the others
believed that they had seriously offended those spirits and, as a result, began to
suffer physical and psychological maladies. All of the community members who
testified before the Court expressed a similar fear of avenging spirits, and
affirmed that they could only live in Moiwana Village again if their traditional
lands first were purified. 34

Moreover, as the survivors had received no official explanation or apology for
the attack, and had seen no prosecution of the responsible parties, they were
afraid of further government persecution upon returning to their homeland. 35

The described circumstances have either maintained the displacement of
the community members within their own country, or continued their exile in
neighboring French Guiana.36 This tragic situation-prolonged over twenty
years-provided the first opportunity for the Court to analyze the worldwide
epidemic of internal displacement. 37 In a pioneering chapter on Article 22 of the
American Convention (Freedom of Movement and Residence), the Court held
that many of the Guiding Principles on Internal Displacement 38-a framework
incorporating "existing international humanitarian law and human rights
standards" that was issued in 1998 by the UN Secretary General's Special
Representative on Internally Displaced Persons--"illuminate the reach and

32. Id. at 101-103.

33. Id. at 113, 118.
34. Id. at 1 113.
35. Id. at 1 114.

36. Id. at 114-116, 118-120.

37. In a related matter, the Court has ordered the protection of individuals allegedly deported,
in an arbitrary manner, from the Dominican Republic to Haiti. See Haitians and Dominicans of
Haitian Origin in the Dominican Republic v. the Dominican Republic, 2000 Inter-Am. Ct. H.R. (ser.
E) (August 18, 2000). Furthermore, the Tribunal has issued an advisory opinion concerning the
rights of undocumented immigrants. See Legal Condition and Rights of Undocumented Immigrants,
2003 Inter. Am. Ct. H.R. (ser. A) No. 18/03 (September 17, 2003).

38. United Nations Guiding Principles on Internal Displacement, U.N. Doc.
E/CN.4/1998/53/Add.2 (1998).
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content of Article 22. ' ' 39 Significantly, one Principle singled out in Moiwana
underscored a state's "particular obligation to protect against the displacement
of indigenous peoples, minorities . . . and other groups with a special
dependency on and attachment to their lands." 40

The Court could not consider the events that initially produced the
displacement, owing to ratione temporis limitations. 4' Nevertheless, it assessed
the "ongoing nature" of the community's separation from its territory, 42

including the dire living conditions of both the refugees in French Guiana and
those survivors who never left Suriname.43 The Tribunal decided that the
community members' freedom of movement and residence was "circumscribed
by a very precise, defacto restriction, originating from their well-founded fears

... which excludes them only from their ancestral territory." 44 As a result, the
Court concluded:

the State has failed to both establish conditions, as well as provide the means, that
would allow the Moiwana community members to return voluntarily, in safety
and with dignity, to their traditional lands ... as there is objectively no guarantee
that their human rights, particularly their rights to life and to personal integrity,
will be secure. By not providing such elements-including, foremost, an effective
criminal investigation to end the reigning impunity for the 1986 attack-
Suriname has failed to ensure the rights of the Moiwana survivors to move freely
within the State and to choose their place of residence. Furthermore, the State has
effectively deprived those community members still exiled in French Guiana of
their rights to enter their country and to remain there. 45

Consequently, the Court held Suriname responsible for a violation of the
Convention's Article 22, in relation to Article 1 (1) of the same instrument. 46

The Moiwana judgment, then, declared violations of a wide range of
human rights: humane treatment, property, judicial guarantees, and judicial
protection,4 7 as well as freedom of movement and residence-all with regard to
a population forcefully removed from its traditional lands. In this way, the case
stands for the proposition that the globe's millions of internally displaced do not
languish in a legal purgatory: they are entitled to humanity's full spectrum of
rights and freedoms. And in fact, only a few months after its publication, the
decision served as a key precedent in the Court's ruling to protect the rights of
many internally displaced in Colombia, a nation in recent years beleaguered by

39. Moiwana Village, 2005 Inter-Am. Ct. H.R. at 9 111.

40. Id. citing United Nations Guiding Principles on Internal Displacement, supra note 37,
Principle 9.

41. See supra Section I, for a discussion of ratione temporis jurisdiction.

42. Moiwana Village, 2005 Inter-Am. Ct. H.R. at 9 108.

43. Id. at 114-115, 117.
44. Id. at 99119.
45. Id. at 9 120.
46. Id. at 99 111, 121.

47. Id. at IT 139-67.
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this phenomenon. 4 8

C. Enhanced Access to Justice and Remedies

Another prominent contour in the Tribunal's recent jurisprudence, also
salient in Moiwana, traces what Judge Cangado-Trindade calls the "current
process of humanization of international law."49 In the Inter-American system,
this development is appreciated in the petitioner's enhanced access to justice.
One crucial element has been the Court's relaxation of procedural restrictions,
provided that fairness is still accorded to all parties. A greater flexibility results,
leading to a more significant role for the petitioners in proceedings-and, in the
event of their successful claims, greater nuance and depth in reparations orders.

This development originates in the Court's reformed Rules of Procedure, 50

which, along with other innovations, provide for the direct participation of
alleged victims, their family members or their representatives, during all
procedural stages before the Tribunal. In the first case involving the new rules,
the Court was quick to confirm the autonomy of the petitioners to advance legal
arguments not contained in the application submitted by the Inter-American
Commission on Human Rights, 5 1 declaring the petitioners to be "the holders of
all of the rights enshrined in the Convention." 52

In fact, in efforts to safeguard these rights, the Court has also declared

violations of the Convention based upon the principle of iura novit curia, by
which "a court has the power and the duty to apply the juridical provisions
relevant to a proceeding." 53 On a number of occasions, the Tribunal has referred

to this competence to consider violations "that have not been alleged in the
pleadings submitted before it, in the understanding that the parties have had the

opportunity to express their respective positions with regard to the relevant
facts." 54 In Moiwana, the Court's invocation of iura novit curia certainly

48. See "Mapiripin Massacre" v. Colombia, 2005 Inter-Am. Ct. H.R. (ser. C) No. 134 at 9
96(57)-96(67) (September 15, 2005).

49. See Canqado-Trindade, Separate Opinion at $ 8, in Moiwana Village v. Suriname, 2005
Inter-Am. Ct. H.R. (ser. C) No. 124 (June 15, 2005).

50. Approved by the Inter-American Court during its 49 hb Ordinary Period of Sessions by
Order of November 24, 2000, which entered into force on June I1", 2001. Note that previous to this
reform, the alleged victims, their family members, and their representatives were only able to act
autonomously before the Court during the reparations stage.

51. Article 61(1) of the American Convention provides that "[o]nly the States Parties and the
Commission shall have the right to submit a case to the Court."

52. "Five Pensioners" v. Peru, 2003 Inter-Am. Ct. H.R. (ser. C) No. 98 at 155 (February 28,
2003).

53. Hilaire, Constantine, Benjamin and Others v. Trinidad and Tobago, 2002 Inter-Am. Ct.
H.R. (ser. C) No. 94 at 9 107 (June 21, 2002); see also Castillo-Petruzzi and Others v. Peru, 1999
Inter-Am. Ct. H.R. (ser. C) No. 52 at 116-22 and 178-88 (May 30, 1999); Godinez-Cruz v.
Honduras, 1989 Inter-Am. Ct. H.R. (ser. C) No. 5 at 9 172 (January 20, 1989).

54. See, e.g., Moiwana Village, 2005 Inter-Am. Ct. H.R. at 91; "Juvenile Reeducation
Institute" v. Paraguay, 2004 Inter-Am. Ct. H.R. (ser. C) No. 112 at 126 (September 2, 2004).
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seemed responsible: forced displacement was a substantiated and compelling
aspect of the case, yet neither the victims' representatives nor' the Inter-
American Commission expressly alleged a violation of Article 22 of the
Convention.

The increase in procedural flexibility is probably best discerned in the
Tribunal's larger and more complex cases, which have involved up to thousands
of alleged victims. In YATAMA, which involved hundreds of candidates unfairly
excluded from municipal elections, the Court dismissed Nicaragua's preliminary
objection concerning the failure of some alleged victims to present powers of
attorney.55 The Tribunal established that "an individual's access to the Inter-
American System... cannot be restricted on the basis of a requirement for legal
representation," reasoning that "the formalities characteristic of certain areas of
domestic law are not binding in international human rights law, whose principal
and definitive concern is the due and complete protection of such rights." 56

As in Moiwana, the Tribunal has also accepted efforts by petitioners and
the Commission to supplement the list of alleged victims originally submitted
with the application, as long as the State was guaranteed its right of defense.57

In fact, names have been added over a State's objection, in consideration of
credible evidence in the record and the case's particular circumstances. 58

Furthermore, the Court in Mapiripein-perhaps imprudently-even declared
violations and ordered remedies with respect to still unidentified victims. 59

According to the Tribunal, Colombia's deficient investigation of a state-
sponsored massacre rendered the identification of many victims impossible at
the time of the Court's judgment.60 The Court's rare lenience on this point6 1-a
clear individualization of alleged victims has been typically required 62-may
also be justified by Colombia's partial recognition of responsibility in the case.

Thus, the Court has cleared some formalistic obstacles that stood in the
petitioner's path to justice. These recent advances are consistent with the
Tribunal's long-held practice, at the reparations stage, to study the victims'
reality to ensure appropriate and effective remedies. In Aloeboetoe et al. v.

55. YATAMA v. Nicaragua, 2005 Inter-Am. Ct. H.R. (ser. C) No. 127 at 9 77-96 (June 23,
2005).

56. Id. at 9 82 (translation by author).
57. See, e.g., Moiwana Village, 2005 Inter-Am. Ct. H.R. at 1 71-74; "Nile Reeducation

Institute," 2004 Inter-Am. Ct. H.R. at % 110-11.
58. See Guti~rrez-Soler v. Colombia, 2005 Inter-Am. Ct. H.R. (ser. C) No. 132 at 58

(September 12, 2005).
59. "Mapiripdn Massacre" v. Colombia, 2005 Inter-Am. Ct. H.R. (ser. C) No. 134 at 9 137

(September 15, 2005).

60. Id.

61. See also Caracazo v. Venezuela, 2002 Inter-Am. Ct. H.R. (ser. C) No. 95 at 67-74
(August 29, 2002).

62. See, e.g., Moiwana Village, 2005 Inter-Am. Ct. H.R. at 177; "Juvenile Reeducation
Institute," 2004 Inter-Am. Ct. H.R. at 99 107-09.
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Suriname, the first case against Suriname and one featuring "exemplary" state
cooperation, 63 the Court took great pains to examine the social structure of the
Saramaka tribe in order to identify the victims' successors.64 Moiwana, Plan de
Sdnchez, and Mapiripcin, following the spirit of Aloeboetoe, have permitted
more leeway regarding claims before government authorities for the Court's
reparations orders. For instance, those victims not in possession of a typical
government identity document, owing to the remoteness of their location or
other adverse circumstances, were allowed to produce a variety of other state-
issued documents. 65 In light of information that some villagers owned nothing
of the kind, and had never even been inscribed in the national registry, Moiwana
established that victims could also present witnesses that would satisfactorily
attest to their identity. 66

Both the Court's powerful faculty to order reparations, granted by the broad
language of Article 63(1) of the American Convention, and its ongoing
commitment to fully remedy violations are evident in the measures required of
Suriname in Moiwana: (1) payment of material and moral damages, as well as
legal costs; (2) a full investigation of the massacre; (3) the prompt recovery of
the slain community members' remains; (4) collective title to traditional
territories; (5) guarantees of safety for those community members who decide to
return to Moiwana; (6) a developmental fund to be directed toward health,
housing, and educational programs in the community; (7) an official, public
apology for the events of November 29, 1986; and (8) a monument to
memorialize the attack and its consequences. 6 7

Although a full analysis of these measures falls outside this essay's limited
scope, some operational details are particularly noteworthy. For example, once
the community members return to Moiwana, state representatives must meet
with them on a monthly basis to monitor their security situation, and the officials
must respond promptly if the villagers express safety concerns. 68 Moreover, if
the implementing committee for the developmental fund is not created within a
specified time, the Court will convene the parties to inquire into the matter. 69

Such requirements, which mandate the participation and informed consent of the
victims or their representatives, represent new contributions to the Tribunal's

63. See Moiwana Village, 2005 Inter-Am. Ct. H.R. at I (Canqado-Trindade, J., separate
opinion).

64. See Aloeboetoe et al. v. Suriname, 1993 Inter-Am. Ct. H.R. (ser. C) No. 15 at 59-66
(September 10, 1993).

65. See "Mapiripin Massacre" v. Colombia, 2005 Inter-Am. Ct. H.R. (ser. C) No. 134 at 257
(September 15, 2005); Moiwana Village v. Suriname, 2005 Inter-Am. Ct. H.R. (ser. C) No. 124 at
178 (June 15, 2005); "Plan de SAnchez Massacre" v. Guatemala, 2004 Inter-Am. Ct. H.R. (ser. C)
No. 116 at 63 (November 19, 2004).

66. See Moiwana Village, 2005 Inter-Am. Ct. H.R. at 178.

67. Id. at 185-87, 191-96, 201-18, 222-24.

68. Id. at 212.

69. Id. at 215.
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wide repertoire of measures seeking satisfaction, rehabilitation, and non-
repetition of violations.70

III.

A POSSIBILITY FOR CHANGE REGARDING MORE TRADITIONAL JURISPRUDENCE

As explained previously, because the 1986 massacre took place before
Suriname accepted the Court's jurisdiction, the State could not be held
responsible for taking the lives of the thirty-nine Moiwana community members,
nor for committing additional violent acts during the attack-abuses that are
usually actionable under Articles 4 (Right to Life) and 5 (Right to Humane
Treatment) of the American Convention. On the other hand, following its case
law, the Tribunal held that it had competence to examine "the State's fulfillment
of its obligation to investigate those occurrences" starting from 1987, when
Suriname acceded to the Convention and recognized the Court's jurisdiction. 7 1

Judge Cecilia Medina-Quiroga, in her Moiwana concurring opinion,
cogently argued that this obligation to investigate may only be demanded in
conjunction with a substantive right to be protected, such as the right to life or
humane treatment. 72 That is, the duty to investigate, rooted in a state party's
obligation to ensure the rights enumerated in the Convention, 73 does not exist in
isolation.74 Starting from the moment Suriname accepted the Court's
competence, then, Judge Medina-Quiroga would have held it responsible for
failing to guarantee the rights to life and humane treatment-by not effectively
investigating the Moiwana attack-leading to "procedural violations" of Articles
4 and 5, in conjunction with 1(1). 7 5

Moiwana's factual and legal architecture brings to the foreground this

theory-traditionally avoided by the Court, 7 6 but well established in the case

70. In response to serious violations of human rights, the Court frequently orders an array of
such measures "for purposes of comprehensive reparation to victims"; such remedies may include
"public acts or works that seek, inter alia, to commemorate and dignify victims, as well as to avoid
the repetition of human rights violations." Id. at 191. See generally Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims of Gross Violations of Intemational Human
Rights Law and Serious Violations of International Humanitarian Law, G.A. Res. 60/147, U.N. Doc
AIRES/60/147 (March 21, 2006).

71. Id. at 141.
72. See Moiwana Village, 2005 Inter-Am. Ct. H.R. (ser. C) No. 124 (June 15, 2005) (Medina-

Quiroga, J., concurring).
73. See American Convention art. 1(1).

74. See Moiwana Village, 2005 Inter-Am. Ct. H.R. (ser. C) No. 124 (June 15, 2005) (Medina-
Quiroga, J., concurring).

75. See id. Note that, as described previously, Suriname was still held responsible for an
Article 5 violation owing to the suffering of community members that occurred after the State's
recognition of the Court's jurisdiction. See Moiwana Village, 2005 Inter-Am. Ct. H.R. at 103.

76. See, e.g., Las Palmeras v. Colombia, 2001 Inter-Am. Ct. H.R. (ser. C) No. 90 at 42
(December 6, 2001).
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law of the European Court of Human Rights 77-concerning "procedural
violations" of rights to life and humane treatment. Particularly in cases like
Moiwana, where ratione temporis jurisdiction limits state responsibility
regarding facts (like the massacre) that have been proven before the Court,
finding procedural violations to Articles 4 and 5 seems warranted. While such
violations do not hold states responsible for actually carrying out the deaths or
torture, they still call attention to the key events behind the cases, and condemn
the government's lack of due diligence in investigating those serious facts. 78

Although it remains to be seen, there is a strong possibility that the Tribunal will
assimilate this concept, considering language in the Moiwana judgment,79 as
well as in other Court decisions8 0-and particularly given that the Tribunal's
current President, Judge Garcia-Ramirez, signed Judge Medina-Quiroga's
opinion.

The possible ramifications of such a conceptual shift, including
corresponding changes to the Court's assessment of damages, are difficult to
predict. 8 1 What is certain, however, is that the declaration of procedural
violations to the rights to life and humane treatment, in circumstances such as
those presented in Moiwana, would augment the force of the Court's judgment
against the offending state and explicitly address the origin of the victims'
suffering, thus providing them and their family members greater moral
satisfaction.

IV.
A CAUTION WITH REGARD TO ARTICLE 2 OF THE AMERICAN CONVENTION

In contrast to some of its bold approaches described above, the Court has
demonstrated a newfound wariness with respect to Article 2 of the Convention
(Domestic Legal Effects). This provision establishes that states must "undertake
to adopt . . . such legislative or other measures as may be necessary to give
effect to [the rights or freedoms of the Convention]." The Court has employed
this Article to hold states internationally responsible when national laws fail to

77. See, e.g., Akdeniz v. Turkey, 2005 Eur. Ct. H.R. at 103-12 (May 31, 2005); Celikbilek
v. Turkey, 2005 Eur. Ct. H.R. at 80-95 (May 31, 2005). Both judgments are available at
http://cmiskp.echr.coe.int.

78. It is true that the Moiwana Court declared violations of the Convention's Articles 8(1) and
25 due to Suriname's deficient investigation into the 1986 attack; however, that analysis addressed
standards for access to justice and due process, not the substantive rights to life and humane
treatmentper se. See Moiwana Village, 2005 Inter-Am. Ct. H.R. at1 139-164.

79. See, e.g., Moiwana Village, 2005 Inter-Am. Ct. H.R. at 1 92.
80. See, e.g., Tibi v. Ecuador, 2004 Inter-Am. Ct. H.R. (ser. C) No. 114 at 159 (September 7,

2004); Myrna Mack Chang v. Guatemala, 2003 Inter-Am. Ct. H.R. (ser. C) No. 101 at 157
(November 25, 2003); Veldsquez-Rodriguez v. Honduras, 1988 Inter-Am. Ct. H.R. (ser. C) No. 4 at
T 162 (July 29, 1988).

81. In this respect, European Court cases provide limited prognostic value, since the two
Tribunals have significantly different powers and attributes in the reparations domain.
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provide the means for individuals to enjoy those rights. 82

In Moiwana, the community possessed neither individual nor collective
legal title to their traditional lands; rather, the territory formally belonged to the
State in default, as no private individual or group officially owned the land. 83

Yet, as related above, the Court decided that the Moiwana survivors held a
communal right to such property, a right that the State violated by effectively
preventing their return to that homeland. In the chapter on Article 21 of the
Convention (Right to Property), however, the Court refrained from discussing
Suriname's obligation to enable the community's right to property through
national laws. Although existing lacuna were pointed out in the judgment's
section on proven facts--"national legislation does not provide for collective
property rights" 84-the Tribunal did not deem it necessary to declare an express
breach of the State's Article 2 duties. This exclusion, similar to that in another
recent case, 85 was at least partially remedied in the reparations chapter, where
the Court ordered the State to adopt those measures necessary to ensure the
villagers' collective rights to their traditional lands.8 6

Conversely, the spirit of Article 2 prohibits laws and official practices that
result in the violation of rights and freedoms enumerated in the Convention.
This interpretation is fully supported in the Tribunal's jurisprudence, 87 although
in the context of a contentious case the Court will not pronounce upon
legislation unless it is self-executing, and thus capable of impacting the rights of

individuals.
8 8

However, in some recent judgments the Court has shown restraint in
examining challenged regulations and judicial decisions; 8 9 such reluctance was

82. See, e.g., Raxcac6-Reyes v. Guatemala, 2005 Inter-Am. Ct. H.R. (ser. C.) No. 133 at 9 89
(September 15, 2005); Mayagna (Sumo) Awas Tingni Community v. Nicaragua, 2001 Inter-Am. Ct.
H.R. (ser. C) No. 79 at 138 (August 31, 2001); Baena-Ricardo and Others v. Panama, 2001 Inter-
Am. Ct. H.R. (ser. C) No. 72 at 180 (February 2, 2001).

83. See Moiwana Village, 2005 Inter-Am. Ct. H.R. at 130.

84. Id. at 1 86(5).

85. See The Yean and Bosico Girls v. the Dominican Republic, 2005 Inter-Am. Ct. H.R. (ser.
C) No. 130 at 188-92 (September 8, 2005) (no breach declared with respect to the State's Article 2
obligations, yet reparations measures ordered on the point).

86. See Moiwana Village, 2005 Inter-Am. Ct. H.R. at 209-11.

87. See, e.g., Hilaire, Constantine, Benjamin and Others v. Trinidad and Tobago, 2002 Inter-
Am. Ct. H.R. (ser. C) No. 94 at 113 (June 21, 2002); Mayagna (Sumo) Awas Tingni Community v.
Nicaragua, 2001 Inter-Am. Ct. H.R. (ser. C) No. 79 at $ 138 (August 31, 2001); Baena-Ricardo and
Others v. Panama, 2001 Inter-Am. Ct. H.R. (ser. C) No. 72 at 9 180 (February 2, 2001); International
Responsibility for the Promulgation and Enforcement of Laws in Violation of the Convention, 1994
Inter-Am. Ct. H.R. (ser. A) No. 14 at 9931-50 (December 9, 1994).

88. See, e.g., International Responsibility for the Promulgation and Enforcement of Laws in
Violation of the Convention, 1994 Inter-Am. Ct. H.R. at 99 40-50.

89. See, e.g., "Mapiriphn Massacre" v. Colombia, 2005 Inter-Am. Ct. H.R. (ser. C) No. 134 at
9 301-04 (September 15, 2005); Canese v. Paraguay, 2004 Inter-Am. Ct. H.R. (ser. C) No. Ill at 9

109 (August 31, 2004); Herrera-Ulloa v. Costa Rica, 2004, Inter-Am. Ct. H.R. (ser. C) No. 107 at
136 (July 2, 2004).
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found in Moiwana with regard to the Amnesty Act of 1989. The legislation,
which on its face appears self-executing, grants amnesty to those who
committed certain criminal acts-with the exception of crimes against
humanity-during a specific period of time that includes the Moiwana attack.90

The Court has famously declared amnesty laws in contravention of Article 2
obligations in the past.9 1 Furthermore, the representatives of the Moiwana
victims argued that the statute has exerted a "chilling effect" on the criminal
investigation, since Surinamese officials have allegedly interpreted the law as
applying to the 1986 attack, grinding the progress to a halt.92 Yet, in response to
the' controversy, the Court preferred issuing a more general statement rather than
a specific ruling on the legislation: "no domestic law or regulation-including
amnesty laws and statutes of limitation-may impede the State's compliance
with the Court's orders to investigate and punish perpetrators of human rights
violations."

93

Perhaps the Tribunal avoided an explicit pronouncement on the amnesty
legislation because its alleged effect upon the investigation was too speculative.
Nevertheless, the Court has, upon a textual analysis, found other national laws to
breach Article 2 of the Convention per se-that is, independently of their
application in the particular case. 94 In addition, it has held that "[i]n the case of
self-executing laws [inconsistent with the American Convention], [ . .] the
violation of human rights, whether individual or collective, occurs upon their
promulgation." 95 Apparently, then, Suriname's Amnesty Act, despite excluding
only the gravest of crimes from amnesty, did not strike the Tribunal as
objectionable on its face.

Some may argue that the Court's restraint on this point was sensible. First,
owing to an apparently democratic process leading to its enactment, 96 the statute
was not a clear example of "self-amnesty" legislation. "Self-amnesty" laws,
described as unilateral decrees issued by authorities to escape accountability for
their own crimes, are understandably held in particular reproach by the

90. According to the statute, "crimes against humanity" are "those crimes which according to
international law are classified as such." Moiwana Village, 2005 Inter-Am. Ct. H.R. at 86(39).

91. See Barrios Altos v. Peru, 2001 Inter-Am. Ct. H.R. (ser. C) No. 75 at 41-44 (March 14,
2001).

92. In fact, one organization affiliated with the victims, Moiwana '86, even sought an
injunction before national courts against the legislation's enactment, which was denied. See
Moiwana Village, 2005 Inter-Am. Ct. H.R. at 86(40).

93. Moiwana Village, 2005 Inter-Am. Ct. H.R. at 167.

94. See, e.g., Acosta-Calder6n v. Ecuador, 2005 Inter-Am. Ct. H.R. (ser. C) No. 129 at 135
(June 24, 2005); Raxcac6-Reyes v. Guatemala, 2005 Inter-Am. Ct. H.R. (ser. C.) No. 133 at 88
(September 15, 2005); Hilaire, Constantine, Benjamin and Others v. Trinidad and Tobago, 2002
Inter-Am. Ct. H.R. (ser. C) No. 94 at 116 (June 21, 2002).

95. Raxcacr-Reyes, 2005 Inter-Am. Ct. H.R. at 88; Hilaire, Constantine, Benjamin and
Others, 2002 Inter-Am. Ct. H.R. at 116; see also International Responsibility for the Promulgation
and Enforcement of Laws in Violation of the Convention, 1994 Inter-Am. Ct. H.R. at 43.

96. See Moiwana Village, 2005 Inter-Am. Ct. H.R. at 86(39).
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Tribunal. 97 Second, the Amnesty Act had not yet been applied in Suriname.
Whether or not one finds such arguments convincing,98 the Moiwana decision
points to a general caution on the part of the current Court with regard to
untested or complex legislation. Although not consonant with Article 2's spirit,
this posture at times could be defensible in a practical sense, as the Court's
already scant resources would be overwhelmed if it decided to rule upon every
regulation conceivably related to a case's facts.

V.
CONCLUSION

The Inter-American Court's traditional docket-comprised of forced
disappearances, arbitrary detentions, extra-judicial executions, and acts of
torture-has diversified in recent years to include more nuanced situations
involving, inter alia, property rights, political liberties, and freedom of
movement. There has also been an influx of complex cases involving multiple
victims, such as members of indigenous and tribal communities, as well as
incarcerated populations. The Moiwana judgment incorporates several of the
Court's distinctive approaches toward these developments, as much as it
establishes new paradigms and future directions for the Tribunal's
jurisprudence. A study of the decision is not only instructive in those respects,
however. The ruling also reaffirms the Court's commitment to deliver justice
and transformation to victims of rights violations in the Americas, beginning, of
course, with the long-suffering Moiwana survivors.

97. See Garcia-Ramirez, Concurring Opinion, in Castillo-Pdez v. Per6i, 1998 Inter-Am. Ct.
H.R. (ser. C) No. 43 at 9 (November 27, 1998) ("[A] distinction must be made between the so-
called 'self-amnesty laws' promulgated by and for those in power, and amnesties that are the result
of a peace process, with a democratic base and reasonable in scope, that preclude prosecution for
acts or behaviors of members of rival factions, but leave open the possibility of punishment for the
kind of very egregious acts that no faction either approves or views as appropriate.").
98The author is not persuaded, and, assessing the Court's own jurisprudence, considers Suriname's
Amnesty Act to violate Article 2 of the American Convention.
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I.
INTRODUCTION

In the past hundred years the world has witnessed atrocities on a scale
never before contemplated. Nazi Germany committed acts so heinous that the
international community had to develop a new expression to describe them:
crimes against humanity. Joseph Stalin killed millions of Soviet citizens. Pol Pot
attempted to exterminate the Buddhists in Cambodia. Slobodan Milosevic tried
to eliminate the Bosnian Serbs, and the Hutu population in Rwanda killed
800,000 Tutsis and moderate Hutus before finally losing power to the Rwandan
Patriotic Front. These conflicts, and over 250 others, have resulted in an esti-
mated 75-170 million deaths. I

Until recently, the international community had little hope of bringing to
justice these perpetrators of human rights atrocities, at least not for those crimes
committed entirely within a state's borders. 2 State leaders acted with impunity,
wielding the shield of state sovereignty. The international community begrudg-
ingly approved of domestically enacted amnesties as a legitimate mechanism for
ending internal conflicts and promoting democratic transitions.

Two important developments in international law, however, have caused
many to question the legality of amnesties. First, the international community
has recently established that it will hold at least some violators of international
law accountable for their actions. In the 1990s, the United Nations (UN) created
two international war crime tribunals to try perpetrators of crimes committed in
the former Yugoslavia and Rwanda. Subsequently, the UN set up special courts
in Sierra Leone and East Timor. In 1998, delegates from 120 countries approved
the Rome Statute, establishing the first international criminal court designed
specifically to prosecute crimes under international law. 3 In accord with these
developments, many world leaders, international lawyers, and human rights ac-
tivists now believe it is not acceptable to allow perpetrators of atrocious crimes
to go unpunished. Prosecution and punishment, they argue, is essential to elimi-
nate the notion of impunity and to deter current and future leaders from commit-
ting similar crimes.4

1. M. Cherif Bassiouni, Combating Impunity for International Crimes, 71 U. COLO. L. REv.
409, 409 (2000).

2. See, e.g., Douglass Cassel, Lessons from the Americas: Guidelines for International Re-
sponse to Amnesties for Atrocities, 59 LAW & CONTEMP. PROBS. 197, 198 (1996) (noting that in re-
cent decades perpetrators of crimes against humanity have acted with impunity).

3. On July 17, 1998, delegates to the United Nations Diplomatic Conference of Plenipotenti-
aries on the Establishment of an International Criminal Court in Rome voted 120-7, with 21 absten-
tions, to approve the statute. Rome Statute of the International Criminal Court, Adopted by the
United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court, 2187 U.N.T.S. 90, UN Doc. A/CONF. 183/9 (1998) [hereinafter Rome Statute]. The
official website of the International Criminal Court is available at http://www.icc-
cpi.int/home.html&l=en.

4. See discussion infra Part III.A.
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Second, international scholars and government officials in most countries
now agree that individuals possess certain fundamental rights such as the rights
to be free from torture, slavery, and genocide, the violation of which is consid-
ered ajus cogens crime. 5 Offering amnesty to persons who violate these funda-
mental human rights is inconsistent with the idea that these rights are nondero-
gable.

6

Despite the recent recognition of fundamental human rights and the accom-
panying demand to bring violators of these rights to justice, governments in war-
torn countries struggle to determine the best way to deal with perpetrators of
crimes within their own borders. Leaders in Peru, El Salvador, Argentina, Chile,
Haiti, Sierra Leone, South Africa, Colombia, Afghanistan, and Algeria, among
others, have passed broad amnesty laws that protect persons who have commit-
ted serious violations of international law from domestic prosecution. The deci-
sion to grant amnesty often results from a combination of several considerations.
Some countries are ill-equipped to prosecute these criminals, esyecially when
the violations occurred on a large scale or a number of years ago.FLeaders may
see an amnesty as necessary to halt the human rights abuses, believing guerrilla
groups or entrenched dictators may naturally be reluctant to cease hostilities or
relinquish power if they know that they will face prosecution thereafter.8 Lead-
ers may also fear that large scale prosecutions would undermine the process of
reconciliation, 9 and that the government can better serve the country's immedi-
ate needs by focusing on restoring order, rebuilding infrastructure, and imple-
menting democratic reforms.

Thus, the legality of amnesties for perpetrators of serious crimes under in-
ternational law is in a state of transition and considerable uncertainty. On one
hand, various academics, judges, and government officials argue that customary
international law prohibits amnesties and requires states to seek justice for seri-
ous human rights violations.1 0 Further, they argue that all persons, not just the
individuals in the country in which the crimes occurred, have an interest in seek-
ing retribution and deterring future human rights violations. Thus, they assert
that domestic amnesties do not prevent international tribunals or national courts

5. Restatement (Third) of the Foreign Relations Law of the United States, Section 102(2)
(1987).

6. See, e.g., Ronald Slye, The Legitimacy of Amnesties Under International Law and Gen-
eral Principles of Anglo-American Law: Is a Legitimate Amnesty Possible?, 43 VA. J. INT'L L. 173,
175 (2002). Slye states that the problem with amnesties is "their increased use and acceptance in a
world which has universally embraced the idea of fundamental human rights from which no deroga-
tion is permitted." Id.

7. See id. at 184-86.
8. See William A. Schabas, Amnesty, the Sierra Leone Truth and Reconciliation Commission

and the Special Court for Sierra Leone, 11 U.C. DAVIS J. INT'L L. & POL'Y 145, 164 (2004).
9. See Dwight G. Newman, The Rome Statute, Some Reservations Concerning Amnesties,

and a Distributive Problem, 20 AM. U. INT'L L. REv. 293 (2005).
10. See, e.g., Diane Orentlicher, Settling Accounts: The Duty to Prosecute Human Rights

Violations of a Prior Regime, 100 YALE L.J. 2537, 2585-93 (1991); Kenneth Roth, International
Injustice: The Tragedy of Sierra Leone, WALL ST. J. (Europe), Aug. 2, 2000 (executive director of
Human Rights Watch criticizing the amnesty in Sierra Leone).
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in third countries from asserting jurisdiction over these criminals. On the other
hand, the fact that governments continue to offer amnesties suggests that cus-
tomary international law does not, at least yet, prohibit such legislation.'' A
number of states have objected to moves by the international community to in-
terfere with domestic, and often democratic, solutions to what states perceive as
domestic problems.

Despite the uncertainty over the dejure legality of amnesties, most scholars
agree that the international community can de facto legitimize an amnesty. The
UN has participated in amnesty negotiations and approved of such deals after
they were concluded. 12 Likewise, the International Criminal Court (ICC) prose-
cutor has discretion to not prosecute certain criminals where "a prosecution is
not in the interest of justice. ' 13

The need for the international community to reach consensus on the valid-
ity of amnesties has become more acute in light of the controversial amnesties
recently adopted by several countries. 14 In 2005, Algeria and Colombia both en-
acted amnesties intended to bring years of civil war to an end. In Algeria, the
Charter for Peace and National Reconciliation will provide amnesty to all mili-
tants not accused of public bombings, mass murder, and rape. 15 The Charter
also provides monetary reparations to the victims of the fifteen-year civil war. In
Colombia, the Justice and Peace Law grants amnesty to paramilitaries and leftist
guerrillas who turn themselves in, and provides limited sentences of 5-7 years
for those who committed serious crimes under international law. 16 After push-
ing the legislation through Colombia's Congress, President Alvaro Uribe re-
cently visited with world leaders in hope of securing international approval of
the deal. Human rights organizations, however, have criticized the law for per-
petuating an atmosphere of impunity in Colombia, and have called upon the ICC
to ignore the amnesty and prosecute the leaders of the guerrilla and paramilitary
groups. 

17

11. See, e.g., Slye supra note 6, at 201; Michael P. Scharf, Swapping Amnesty for Peace:
Was There a Duty to Prosecute International Crimes in Haiti?, 31 TEX. INT'L L.J. 1, 36 (1998)
[hereinafter Scharf, Swapping Amnesty for Peace]; Newman, supra note 9, at 311.

12. See discussion infra Part I.A(2)(b).
13. Rome Statute, supra note 3, at Section 53 (2)(c).
14. For example, Algeria, a country recovering from a civil war that left 100,000 people

dead, recently passed a law that provides amnesty for most of the Islamist rebels, and absolves the
military and security forces for crimes committed while combating the insurgents. The law provides
monetary compensation for family members of the victims, but does not establish mechanisms for
verifying the identity of the perpetrators, the location of the bodies of the disappeared, or any public
acknowledgement of guilt. Michael Slackman, But Bygones Can't Be Bygones If the Pain is Raw,
N.Y. TiMES, Oct. 5, 2005, at A4.

15. The Charter for Peace and National Reconciliation is discussed in depth infra notes 238-
243 and accompanying text. An English translation of the Charter is available at
http://www.algerianembassy.org.uk/charter-forpeace and_ nationalr.htm.

16. Ley de la Justicia y Paz, Ley No. 975 (Justice and Peace Law) (July 25, 2005).
17. The Federacion Internacional de Derechos Humanos (FIDH) has criticized the Justice

and Peace Law as granting impunity to perpetrators of crimes against humanity. Alirio Uribe Munoz,
the FIDH's vice president commented to the BBC: "An ICC investigation is the only hope that there
will be justice against those who commit crimes against humanity." Colombia War Crimes Probe
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This Article develops a balanced proposal for determining whether to rec-
ognize a domestic amnesty, such as the Justice and Peace Law in Colombia, for
perpetrators of serious crimes under international law. To advocate for such a
test, however, this Article first establishes that certain domestic amnesties are
permissible under international law. Thus, Part II discusses the international le-
gal background necessary to analyze amnesties for perpetrators of serious
crimes. Section A argues that although certain treaty obligations may require
states to prosecute certain types of crimes, there is no general duty to prosecute
most serious crimes (includingjus cogens crimes) under customary international
law. Section B discusses the tension between the theories of universal jurisdic-
tion and state sovereignty. I conclude that while domestic amnesties have no
binding effect on a third party's ability to prosecute under the theory of univer-
sal jurisdiction, there may be political reasons for respecting such amnesties.

Part III analyzes the competing interests at play in deciding whether to de-
fer to domestic amnesties. I conclude that the benefits of recognizing amnesties
may outweigh the costs, at least in certain circumstances. Part IV proposes a
balancing test for determining whether to recognize an amnesty, which the UN
(and other states) could justifiably support. Part V applies this balancing test to
the recently enacted amnesty laws in Algeria and Colombia. I conclude that the
international community should be hesitant to support Algeria's Charter for
Peace and National Reconciliation, but should support Colombia's Justice and
Peace Law.

II.
FROM CRIMES TO AMNESTIES

Any attempt to determine the validity of amnesties raises two distinct ques-
tions. First, do all amnesties violate international law? If states have a duty to
prosecute "serious crimes under international law,"' 18 then the grant of amnesty
might prevent the state from performing this international legal obligation. Sec-
ond, assuming that amnesties are permissible under international law, can inter-
national tribunals or third party states nevertheless prosecute criminals who have
been granted amnesty? This Part answers these questions in turn.

Urged, BBC NEWS, June 29, 2005 at http://news.bbc.co.uk/2ihilamericas/4633955.stm [hereinafter
War Crimes Probe Urged].

18. Following the Princeton Principles, this Article uses the phrase "serious crimes under
international law" to refer to those crimes that may give rise to universal jurisdiction. PRINCETON
PRINCIPLES ON UNIVERSAL JURISDICTION, Principle 1(2) (2002). These crimes include: piracy, slav-
ery, war crimes, crimes against peace, crimes against humanity, genocide, and torture. Id. at Princi-
ple 2(1). I use the phrase "serious crimes under international law," which is arguably broader than
jus cogens violations, because many argue that the duty to prosecute extends to crimes that may not
be consideredjus cogens violations.

2007]

5

Trumbull: Giving Amnesties a Second Chance

Published by Berkeley Law Scholarship Repository, 2007



BERKELEY JOURNAL OF INTERNATIONAL LAW

A. Duty to Prosecute

An international duty to prosecute serious crimes under international law
could arise from one of the two sources of international law: treaty and custom.
A state may accept such a duty by becoming a party to a treaty that explicitly
requires signatory states to prosecute certain types of crimes. Alternatively, an
existing customary norm of international law may create an obligation to prose-
cute certain crimes, even where a state has never explicitly agreed to such an ob-
ligation.

1. Treaty Obligations

There is no treaty that requires states to prosecute all serious crimes under
international law. Three widely-ratified treaties, however, impose duties on sig-
natory parties to prosecute specified crimes: the 1949 Geneva Conventions, the
Convention Against Torture, and the Genocide Convention. Almost every coun-
try in the world is a party to the Geneva Conventions, which codified interna-
tional rules regarding the treatment of prisoners of war and civilians during in-
ternational armed conflict. 19 The Geneva Conventions enumerate acts described
as "grave breaches," 20 and impose a duty on signatories to prosecute perpetra-
tors of such breaches.2 1 The official Commentary to the Conventions confirms
that the obligation to prosecute these breaches is absolute, 22 implying that any
amnesty or obstacle to prosecution would create a material breach of a state's
obligations under the treaty. The grave breach provision of the Conventions,
however, only applies to international armed conflict, significantly limiting the
scenarios to which they would impose a duty to prosecute. 2 3 The vast majority
of human rights violations are committed by rebel groups seeking to overthrow
the incumbent government, or by an entrenched authoritarian regime seeking to

19. The Geneva Conventions consist of the four treaties signed in 1949 and the two Addi-
tional Protocols of 1977. See Convention for the Amelioration of the Condition of the Wounded and
Sick in Armies in the Field, July 27, 1929, 47 Stat. 2074, 118 L.N.T.S. 303; Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, Aug.12,
1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter Geneva Convention 1]; Convention for the Amelio-
ration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, Aug.
12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85 [Geneva Convention II]; Convention Relative to the Treat-
ment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Geneva Con-
vention III]; Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12,
1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Geneva Convention IV]; Protocol Additional to
the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Interna-
tional Armed Conflicts (Protocol I), June 8, 1977, 1125 U.N.T.S. 3; Protocol Additional to the Ge-
neva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International
Conflicts (Protocol II), June 8, 1977, 1125 U.N.T.S. 609.

20. Geneva Convention 1, Art. 50; Geneva Convention II, Art. 51; Geneva Convention III,
Art. 130; Geneva Convention IV, Art. 147.

21. Geneva Convention I, Art. 49; Geneva Convention II, Art. 50; Geneva Convention III,
Art. 129; Geneva Convention IV, Art. 146.

22. See Commentary to Geneva Convention I, Art. 51, available at
http://www.icrc.org/ihl.nsf/COM/365-570062?OpenDocument.

23. See Scharf, Swapping Amnesty for Peace, supra note 11, at 20.
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quash members of opposing political parties. These violations occur within the
boundaries of a single state and, under the Conventions, do not entail grave
breaches for which there is a duty to prosecute.

The Genocide Convention, entered into force on January 12, 1951, imposes
an affirmative duty on party states to criminalize genocide and to prosecute or
extradite parties who commit this heinous crime. Under this Convention, a per-
son is guilty of genocide if s/he commits one of the following acts with the "in-
tent to destroy, in whole or in part, a national, ethnical, racial or religious group,
as such:" (1) killing members of the group; (2) causing serious bodily harm or
mental harm to members of the group; (3) deliberately inflicting on the group
conditions of life calculated to bring about its physical destruction in whole or in
part; (4) imposing measures intended to prevent births within the group; (5)
forcibly transferring children of the group to another group. 24

Most serious human rights abuses do not fall under the Genocide Conven-
tion definition because the perpetrators lack the specific intent to commit geno-
cide, or because the acts are not directed at members of one of the four groups
explicitly identified in the Convention. Thus, a duty to prosecute under the
Genocide Convention would only arise in specific and limited circumstances,
such as Bosnia, Rwanda, and perhaps Darfur.

The Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment (CAT), entered into force in 1987, also imposes an obligation on par-
ties to criminalize and prosecute acts of torture.2 5 The treaty defines torture as
"any act by which severe pain or suffering, whether physical or mental, is inten-
tionally inflicted on a person [for certain purposes] when such pain or suffering
is inflicted by or at the instigation of or with the consent or acquiescence of a
public official or other person acting in an official capacity." 2 6 Under this treaty,
states must also assert jurisdiction where the accused is found within the state's
territory; the state may then either extradite the offender to the state in which the
crime was committed or prosecute the offender under its domestic laws.2 7

Two important factors limit the effectiveness of the CAT in requiring states
to prosecute atrocious acts that we commonly consider to be torture. First, the
Convention limits the definition of torture to acts committed by or with the con-
sent of a public official, narrowing the scope of states' duty to prosecute under
this treaty. Many acts which fit a colloquial definition of torture are committed
by actors fighting against the state. Second, only 74 countries have ratified the
CAT; many of those regimes most likely to commit torture have declined to sign
it.

28

24. Convention on the Crime of Genocide, art. 3. Dec. 9, 1948 78 U.N.T.S. 277.
25. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-

ishment, Art.4, 5, 6, (1985) 39.UN GAOR Supp. (No. 51) at 197, UN Doc. A/39/51, reprinted in 23
I.L.M. 1027 [hereinafter Torture Convention]. See also ANDREAS O'SHEA, AMNESTY FOR CRIME IN
INTERNATIONAL LAW AND PRACTICE 184 (2002).

26. Torture Convention, supra note 25, art. 1
27. Id. at art. 5, 6.
28. Iran, Iraq, and Haiti, for example, have all declined to sign the Convention. See Office of
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State parties to these three treaties have an affirmative duty to prosecute
specific crimes that are considered serious violations of international law. 29 A
large number of human rights atrocities, however, are not covered by treaties-
specifically, crimes against humanity and war crimes committed within the con-
text of a domestic conflict. Further, not all states, especially those most prone to
human rights violations, are parties to these three treaties. Thus, any obligation
to prosecute all remaining serious offenses must arise from customary interna-
tional law.30

2. Custom

Customary international law results from a general and consistent practice
of states acting under a sense of legal obligation, or opinio juris.3 1 To determine
whether a practice is general and consistent one may look at treaties, UN resolu-
tions, national legislation, individual state action, and academic writings.32 To
determine whether states are acting under a sense of legal obligation one can
look at governmental edicts and domestic judicial opinions. 33 A law of custom-
ary international law may arise within a short period of time, but the state prac-
tice must be widespread and consistent. 34 Specifically, any customary interna-
tional law should reflect the practice of those states that are involved in the
relevant activity.

35

Judicial opinions from international tribunals and third party states may
also indicate the emergence of a customary international law. Since such juris-
prudence does not necessarily reflect general and consistent state practice or by
itself represent opinio juris, judicial opinions are analyzed separately. Neverthe-
less, their influence should not be understated, as they may pressure states to
conform their practice to judicial rulings.

This Section will look at state practice over the past twenty years to deter-

the High Commissioner for Human Rights, Status of Ratification of the Convention Against Torture,
(May 8, 2006), available at http://www.ohchr.org/english/countries/ratification/9.htm.

29. See Orentlicher, supra note 10, at 2562 (noting state parties' duty to prosecute crimes
under the Genocide Convention and Convention Against Torture).

30. There are a few other regional treaties that prohibit acts of torture. The American Con-
vention on Human Rights, for example, states that "no person shall be subjected to torture or to
cruel, inhuman, or degrading punishment or treatment." American Convention on Human Rights,
Nov. 22, 1969, Art. 5, 1144 U.N.T.S. 144. The Convention, however, does not place an affirmative
obligation on signatory states to prosecute violations. Rather, the Convention states that state parties
must "undertake to develop the possibilities of judicial remedy" and "ensure that the competent au-
thorities shall enforce such remedies when granted." Id. Art. 25. Thus, a state would not necessarily
violate its obligations under the Convention by granting amnesty so long as a judicial remedy was
possible at the time when the violation occurred.

31. Restatement (Third) of the Foreign Relations Law of the United States, Section 102(2)
(1987).

32. JEFFREY L. DUNOFF ET AL., INTERNATIONAL LAW: NORMs PROCESS AND ACTORS 74
(2002).

33. Id. at 75.
34. Restatement, supra note 31, § 102(2) cmt (b).
35. DUNOFF, supra note 32.
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mine whether it supports various academics' claim that amnesties are illegal un-
der customary international law. It concludes that there is little evidence to sug-
gest that any customary international law has developed that would impose an
obligation on all states to prosecute perpetrators of serious crimes under interna-
tional law, especially crimes against humanity. Although some countries and
various international tribunals have declared that amnesties violate customary
international law, the large number of amnesties granted in the last twenty
years-and the participation of third party countries in brokering these deals-
indicates that the state practice does not support this claim.

i. Treaties

As discussed, no multilateral treaty imposes an obligation on states to
prosecute all serious crimes under international law. To the contrary, several
domestic courts have interpreted one important multilateral treaty to imply that
states are not required to prosecute serious crimes under international law, at
least in some circumstances. Protocol II Additional (APII) to the Geneva Con-
ventions establishes that "at the end of hostilities, the authorities in power shall
endeavor to grant the broadest possible amnesty to persons who have partici-
pated in the armed conflict, or those deprived of their liberty for reasons relating
to the armed conflict, whether they are interned or detained."'36 The Interna-
tional Red Cross subsequently commented that this provision applies only to
persons punished for the "mere fact of having participated in hostilities," not to
those persons who have committed crimes under international law.37

The South African Constitutional Court broke with the Red Cross on this
point, finding that even those persons responsible for masterminding interna-
tionally recognized crimes can be granted amnesty under APIL. In upholding the
country's amnesty laws, the Constitutional Court noted that the 1949 Geneva
Conventions were not applicable to South Africa's domestic conflict. It then
stated that Protocol II, which deals with non-international conflicts, encourages
states to grant amnesties in order to promote peace and reconciliation. 38 Al-
though some scholars have argued that the South African Constitutional Court
misinterpreted Additional Protocol 11,39 this interpretation by a neutral and re-
spected court represents the position held by a number of other countries. 40

The Rome Statute also evidences the lack of consensus regarding the legal-

36. Protocol II Additional to the 1949 Geneva Conventions on the Laws of War of 1977,
Art. 6(5).

37. See Slye, supra note 6, at 178 (quoting letter to Margaret Popkin from Toni Pfanner,
Head of Legal Division, International Committee for Red Cross).

38. John Dugard, Reconciliation and Justice: The South African Experience, 8 TRANSNAT'L
& CONTEMP. PROBS. 277, 305 (1998) (citing Azanian Peoples Organization v. President of the Re-
public of South Africa, (4) SALR 671 (CC)).

39. See, e.g., id. at 305 n.139; Cassel, supra note 2, at 212.
40. When El Salvador's Supreme Court considered the validity of its amnesty laws, the court

determined that it was incompetent to rule on the amnesty, but likewise referred to this article of Pro-
tocol II. See O'SHEA supra note 25, at 62.
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ity of amnesties, as the Statute is vague as to whether the ICC has jurisdicition
over persons granted amnesties under domestic law. Domestic amnesties may
prevent ICC prosecution in two ways. First, the Security Council may defer the
prosecution for twelve months if it determines, pursuant to its Chapter VII pow-
ers, that an amnesty (or temporary amnesty) is necessary to maintain or restore
international peace and security.4 1 After twelve months, the Security Council
may renew its deferral if it continues to be in the interest of international peace
and security. 42 Second, the ICC prosecutor may decide not to prosecute a certain
crime if the prosecution is "not in the interests of justice, taking into account all
the circumstances, including the gravity of the crime, the interests of victims and
the age or infirmity of the alleged perpetrator, and his or her role in the alleged
crime." 4 3 These two provisions reflect a compromise between those parties who
urged complete accountability, and those who desired a more flexible approach
to promote stability, peace, and reconciliation after periods of internal strife.44

Recognizing the widespread disagreement as to the validity of domestic amnes-
ties under international law, Philippe Kirsch, the chairman of the drafting com-
mittee, stated that the final version of the Rome Statute was creatively ambigu-
ous.

4 5

ii. United Nations Action

The United Nations has often taken the position that domestic amnesties for
perpetrators of serious crimes under international law are not legitimate under
international law. The UN has criticized amnesties on several occasions in the
last decade.

* In 2000, during the creation of the Special Court for Sierra Leone (SCSL), UN
Secretary General Kofi Annan reported: "While recognizing that amnesty is an
accepted legal concept and a gesture of peace and reconciliation at the end of a
civil war or an internal armed conflict, the United Nations has consistently main-
tained the position that amnesty cannot be granted in respect of international
crimes, such as genocide, crimegainst humanity or other serious violations of
international humanitarian law.'

41. See Rome Statute, supra note 3, Art. 16 (stating that the Security Council can request the
ICC not to prosecute by adopting a resolution). See also Newman, supra note 9, at 316.

42. Id.
43. Id. Art. 53.
44. Beatrice le Fraper du Hellen, a member of the French negotiating team, stated, "I thought

[Article 53] is [sic] a very important provision because it allows the Prosecutor to take into account
the existence of a post crisis situation; that is to say, like the South African situation today, the Gua-
temala, El Salvador situations a few years ago ... There were [sic] the Truth Commission in Guate-
mala, there is the Truth Commission in South Africa. And we have tried to give the Court the possi-
bility to take into account the existence of such attempts at finding a solution." (quoted in Newman,
supra note 9, at 319 n. 118).

45. Michael Scharf, From the eXile Files: An Essay on Trading Justice for Peace, 63 WASH.
& LEE L. REv. 339, 367 (2006) [hereinafter Scharf, eXile Files].

46. Report of the Secretary General on the establishment of a Special Court for Sierra Leone,
S/2000/915 (Oct. 4, 2000), para. 22, (cited in Schabas, supra note 8, at 156-57). At the signing of the
Lome Peace Agreement, which included a blanket amnesty provision for leaders of the RUF, the UN
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* A resolution adopted in 2002 by the UN Commission on Human Rights stated
that "crimes such as genocide, crimes against humanity, war crimes and torture
are violations of international law and.. . perpetrators of such crimes should be
prosecuted or extradited by States." The resolution added that "amnesties should
not be granted to those who commit violations of international humanitarian and
human rights law that constitute serious crimes.' ' 7

* In the Secretary General's August 2004 Report to the Security Council on the
Rule of Law and Transitional Justice, Kofi Annan urged that Security Council
resolutions and mandates should "reject any endorsement of amnesty for geno-
cide, war crimes, or crimes against humanity, including those relating to ethnic,
gender and sexually based international crimes, [and] ensure that no such amnesty
previously granted is a bar to prosecution before any United Nations-created or
assisted court.

'4 8

It is misleading, however, to claim-as the UN did in the first of these last
three quotations 49-that the United Nations has "consistently" rejected amnes-
ties for serious crimes under international law. On the contrary, the UN has
openly encouraged countries to grant amnesties on several occasions.

* In 1994, the UN supported the South African amnesty. After peace talks be-
tween the African National Congress (ANC) and the ruling National Party (NP)
stalled, the UN recommended granting angesty in order to resume the move to-
ward an interim democratic government. Under the proposed amnesty plan,
members of the apartheid government security forces and apartheid activists
would receive blanket immugity. In exchange, the government would free the
remaining political prisoners. Although apartheid is considered a crime against
humanity, the UN never suggested prosecuting those most responsible for dec-
ades of government sponsored discrimination and oppression.

* In 1993, the UN helped negotiate a blanket amnesty agreement in order to re-
solve the internal conflict in Haiti. After a military junta forced democratically-
elected President Jean-Bertrand Aristide into exile in 1991, the UN appointed
Dante Caputo to serve as a mediator between the military government and Presi-
dent Aristide. In 1993, Caputo and U.S. President Bill Clinton negotiated a deal

Special Representative of the Secretary General for Sierra Leone appended a disclaimer to his signa-
ture. The disclaimer stated that the amnesty provision would have no effect against prosecutions for
crimes under international law, including genocide, crimes against humanity, war crimes and other
serious violations of international humanitarian law. Article 10 of the 2002 Statute for the Special
Court for Sierra Leone provides: "An amnesty granted to any person falling within the jurisdiction of
the Special Court in respect of the crimes referred to in Articles 2 to 4 of the present Statute shall not
be a bar to prosecution." Schabas, supra note 8, at 156.

47. UN Commission on Human Rights, Res. 2002/79, 25 April 2002. The word "should"
indicates that the prohibition on amnesties for violations of human rights is hortatory. Importantly,
the resolution does not say that such countries must prosecute or that they may not grant such am-
nesties.

48. The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies, Report
of the Secretary-General, S.C. Res. 616, UN SCOR, 59th Sess., at 21, UN Doc. S/2004/616 (2004).
In the Security Council's debate on whether to approve the Secretary General's Report only two
members of the Security Council spoke in favor of the Secretary General's recommendation. The
President's statement that was eventually approved by the Security Council made no reference to
amnesties.

49. See supra note 46 and accompanying text.
50. Lynn Berat, South Africa: Negotiating Change? in IMPUNITY AND HUMAN RIGHTS IN

INTERNATIONAL LAW AND PRACTICE 271-72 (Naomi Roht-Arriaza ed., 1995).
51. Id.
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with the leaders of the military junta that would provide for the reinstatement of
President Aristide in exchange for amnesty for the members of the military junta.
The Security Council approved the deal and "commend[ed] the efforts by ... Mr.
Dante Caputo to establish a poliAial dialogue with the Haitian parties with a view
to resolving the crisis in Haiti.' The UN and the United States saw an amnesty
as the best and least costly way to persuade the military to relinquish power, and
therefore end the human rights abuses that threatened to send thousands of Hai-
tians fleeing to American shores.

The United Nations has also implicitly approved several other amnesty
deals. In these instances, the UN did not help negotiate the terms of the amnesty

or encourage the parties to agree to the deal, but did take action to defacto le-
gitimize the amnesty.

* In 1993,he UN Secretary General tacitly approved of the blanket amnesty in El
Salvador.

* In 1996, at the conclusion of the amnesty deal in Guatemala, the UN Mission to
Guatemala issued a public statement concluding that the qroper scope of an am-
nesty deal lay "exclusively with the Guatemalan people." 5

* In 1996, the UN did not object to a peace agreement in Sierra Leone that con-
tained an anTesty clause for the rebels involved in the insurgency against the
governiment.

e Most recently, in 2003, g6UN envoy helped negotiate the exile arrangement for
Charles Taylor in Nigeria.

Despite recent calls for accountability, the UN does not consistently disap-
prove of amnesties. Instead, it appears to favor accountability over peace only
when the political costs are low. The UN's inconsistent positions in Haiti and

Sierra Leone illustrate this point. The UN Security Council saw the situation in
Haiti as the problem of the United States, and therefore deferred to the United
States in formulating a solution to the ongoing violence. The United States be-

52. UN SCOR, 48"h Sess. 3238"' mtg., 20 UN Doc. S/INF/49 (1993). S.C. Res. 861, UN
SCOR 48"h Sess. 3271' mtg., UN Doc. S/RES/861 (1993). In subsequent resolutions, the UN contin-
ued to show its support for the amnesty provision.

53. See Cassel, supra note 2, at 225 (noting that the Secretary General stated that the "[am-
nesty] would have been better if [it] had been taken after a broad degree of national consensus had
been created in favor of it").

54. See id. at 223 (citing Declaracion Publica del Director de MINUGUA, Dec. 20, 1996).
55. Unfortunately, the agreement did not have its desired effect, and fighting resumed. In

1999, the government of Sierra Leone and the Revolutionary United Front (RUF) signed another
peace agreement, the Lome Peace Agreement, which granted Foday Sankoh and the members of the
RUF complete amnesty. The Security Council passed a resolution welcoming the Lome Agreement,
but the UN Special Representative attached a disclaimer to the Agreement stating that the amnesty
provision would not apply to violations of serious international crimes. S.C. Res. 1260, UN SCOR
53'd Sess., 4035"h mtg., UN Doc S/RES/1260 (1999) (cited in Schabas, supra note 8, 149-50). Pro-
fessor Schabas argues that the Resolution signified the Council's acceptance of the Lome Agree-
ment, and the reference to the Secretary General's comments on amnesty was "little more than a
perfunctory nod that criticized amnesty 'for the record' but went no further." Schabas, supra note 8,
at 149-50. The Sierra Leone Truth Commission pointed out the UN's inconsistent stance towards the
amnesty laws in Sierra Leone. "It is not clear why unconditional amnesty was accepted by the
United Nations in November 1996, only to be condemned as unacceptable in July 1999. This incon-
sistency in United Nations practice seems to underscore the complexity of the problem." Id. at 164.

56. Scharf, eXile Files, supra note 45, at 341.
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lieved that the benefits (avoiding mass exodus from Haiti to the U.S.) resulting
from quick cessation of the hostilities would override any long term benefits that
might derive from holding the military junta accountable. 57 Similarly, a number
of countries had an interest in preventing widespread violence from breaking out
in South Africa, and the UN thus determined that the trade of justice for peace
there was appropriate. No single country, however, had a strong national interest
in resolving the fighting in Sierra Leone. Therefore, the UN favored the benefits
of accountability, and stated that it would not recognize any amnesty for rebels
who had committed serious crimes under international law.

iii. State Practice

State practice, especially the practice of states most affected by serious
crimes under international law, is the strongest indication that there is no cus-
tomary international law imposing a duty to prosecute perpetrators of such
crimes. Two types of state action illustrate this point. First, states have repeat-
edly granted amnesty from domestic prosecution to perpetrators of serious
crimes under international law. Second, a number of states have participated in
negotiating amnesties, suggesting that even states that are not affected by the
crimes do not recognize any law that prohibits affected states from granting am-
nesty.

Governments from every region of the world have decided to grant amnes-
ties to persons who committed serious crimes under international law. In the
past twenty years, Argentina,5 8 Chile,5 9 Uruguay,6 0 El Salvador,6 1 Guate-

57. See Douglas Farah, Haiti's Army Accepts Plan for Talks: UN to Dispatch Human Rights
Team, WASH. POST, Jan. 18, 1993, at A14 (stating that "[a] political settlement of the crisis, includ-
ing the restoration of Aristide, is viewed as essential by the incoming Clinton administration to halt
the threat of a mass exodus of boat people to Florida as they seek better economic conditions and an
escape from political repression").

58. In 1986-87 the Argentine government passed two laws intending to bring criminal
prosecutions of crimes committed during the "Dirty War" to a conclusion. The Full Stop Law im-
posed a sixty-day deadline for filing formal charges and issuing summonses for crimes "related to
the establishment of political action." The Due Obedience Law created a presumption that military
officers who committed crimes during the Dirty War were following orders, and thus not liable to
punishment. See O'SHEA, supra note 25, at 56-57.

59. Before leaving power in 1989, General Pinochet issued a blanket amnesty for himself
and "all persons who, as principals or accessories, have committed criminal offences during the pe-
riod of state of siege." Id. at 59. Although the democratically elected president, Patricio Aylwin, was
unable to muster the political will to revoke the amnesty, he created the Commission on Truth and
Reconciliation, which helped inform society about the prior regime's actions, and recommended
actions that the government could take to prevent similar events from occurring in the future.

60. In 1994, a democratically elected government took power in Uruguay, thus ending a
decade of brutal military dictatorship. The new government, led by President Julio Sanguinetti, ini-
tially granted a limited amnesty that covered only "political, common and related military crimes"
committed after January 1, 1962, but exempted murders and state officers who committed acts of
kidnapping, murder or inhumane treatment. Criminal prosecutions were thwarted, however, because
the former military regime still held strong influence in society, and threatened to create further civil
strife if its members were prosecuted. In 1986, the government passed the Ley de Caducidad [Law of
Caducity] which prevented the prosecution of state agents who committed crimes for political mo-
tives or pursuant to orders. See O'SHEA, supra note 25, at 63-64.
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mala,6 2 Peru, 63 Zimbabwe, 64 South Africa, 6 5 Haiti, 66 Sierra Leone, 6 7 Colom-

bia,6 8 Afghanistan, 69 and Algeria 70 have granted amnesty to persons who had

61. The Law of General Amnesty for the Consolidation of Peace of 1993 granted a "broad,
absolute and unconditional amnesty" to those persons who committed "political crimes, crimes with
political ramifications, or common crimes committed by no less than twenty people" before January
1, 1992. Id. at 61-62 (citing La Ley de Reconciliacion Nacional [The Law of National Reconcilia-
tion], Legislative Decree #147 Official Journal #14, Volume 314). The government also created a
Commission on Truth for El Salvador which investigated acts of serious violence committed after
1980. This Commission reported its findings to the public and to the United Nations, but its report
did not affect the amnesty process. The El Salvador amnesty had broad international support and was
approved by the United Nations. Id.

62. In 1996, Guatemala passed legislation that granted amnesty to persons who committed
political crimes against the state, the institutional order, and public administration. The amnesty also
covered common crimes "perpetrated with the aim of preventing, impeding, pursuing political and
related common crimes." National Reconciliation Law (1996), Articles 2 and 4. The amnesty ex-
pressly excluded the crimes of genocide, torture, and forced disappearances because of treaty obliga-
tions to prosecute perpetrators of such crimes. Article 8 of the legislation limits the scope of the am-
nesty by stating that amnesty does not extend to those crimes "for which the extinction of exemption
or penal responsibility is not permitted . I.." Id. at Art. 8. The legislation does not, however, exclude
other serious violations of international law to which the government does not have a treaty obliga-
tion to prosecute. Thus, the government indicates its intent to honor its international obligations, but
apparently does not acknowledge any customary international law that would limit the scope of its
amnesty.

63. In June 1995, Peru's Congress enacted Amnesty Law No. 26479, which exonerated both
state actors and civilians for any human rights abuses committed between 1980 and 1995. See Inter-
American Court of Human Rights: Barrios Altos Case para. 2, reprinted in 41 I.L.M. 93 (2002).

64. During its reign of power, the white minority Rhodesian government committed a num-
ber of human rights abuses against the majority black population, including massacres, extrajudicial
executions, torture, forced disappearances, and racial discrimination. In 1979, after years of battling
the counterinsurgency, the Rhodesian government conceded democratic rule to the predominantly
black population. In September 1979, the Zimbabwean political parties met in London to negotiate
the transfer of power. Robert Mugabe, head of the Zimbabwe African National Union (ZANU), took
power and agreed to not investigate or prosecute perpetrators of past abuses against the Zimbabwe
people. In explaining the reasoning behind the de facto amnesty, President Mugabe stated, "As far as
I have realized the position, we were trying to kill each other; that's what the war was about. What I
am concerned with now is that my public statements should be believed when I say that I have
drawn a line through the past." Mugabe's government was also guilty of committing massive human
rights abuses against political dissidents. In 1988, the government granted amnesty to 75 members of
its security forces who had been charged and or convicted of committing violations of human rights.
See Richard Carver, Zimbabwe, Drawing A Line Through the Past, in IMPUNITY AND HUMAN
RIGHTS IN INTERNATIONAL LAW AND PRACTICE (Naomi Roht-Arrazia ed., 2005).

65. This amnesty is discussed in other sections of this Article. For a good description and
analysis of the South African amnesty, see Dugard, supra note 38.

66. Provisions of this amnesty are discussed in the Article. For a more in depth discussion of
the amnesty, see Scharf, Swapping Amnesty for Peace, supra note 11.

67. In 1999 the government of Sierra Leone and the Revolutionary United Front (RUF), led
by Foday Sankoh, signed the Lome Peace Agreement. Under this agreement, the government
granted "absolute and free pardon" to Foday Sankob and the combatants and collaborators of the
RUF rebel group. The RUF repeatedly violated the terms of the Lome Agreement and the govern-
ment subsequently requested UN assistance to end the fighting and to create an internationally sanc-
tioned criminal court. See Daniel Macaluso, Note, Absolute and Free Pardon: The Effect of the Am-
nesty Provision in the Lome Peace Agreement on the Jurisdiction of the Special Court for Sierra
Leone, 27 BROOK. J. INT'L L. 347, 350 (2001).

68. The details of this amnesty legislation are discussed in depth infra Part V.
69. In May 2005, the head of Afghanistan's peace and reconciliation commission, Se-

baghatullah Mojadeddi, offered amnesty to all combatants currently fighting against the American
and Afghani forces, provided that they lay down their weapons, accept the new Constitution and
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committed serious crimes under international law.
State practice also varies with respect to the scope of amnesties. A number

of countries have excluded specific grave violations of human rights from the
amnesty protection. Guatemala excluded torture, genocide, and forced disap-
pearances.7 1 Croatia exempts the most flagrant violations of international law.7 2

Colombia imposes light sentences on perpetrators of crimes against humanity. 73

Algeria excluded rape, mass murder, and public bombings from its amnesty.74

Haiti, South Africa, El Salvador, Sierra Leone and Peru, on the other hand, have
extended amnesty to all politically motivated crimes, regardless of their atroc-
ity.7 5 Thus, it is difficult to suggest that customary international law obligates
states to prosecute even the most heinous crimes.

The participation of third party countries in negotiating amnesties suggests
that these states do not believe that amnesties violate customary international
law.7 6 There are numerous examples of international participation in domestic
amnesties over the past twenty years. In 1993, the United States encouraged
President Aristide and General Raoul Cedras, leader of the military junta, to ne-
gotiate an amnesty deal at Governors Island, aruing that amnesty was the only
effective means to bring about peace in Haiti. 7 1 After negotiations broke down
and the Security Council authorized a military invasion, President Clinton sent a
special delegation to work out a last-minute deal. Under this deal, the U.S. fa-
cilitated asylum for the Haitian military's top leaders, granted their relatives safe
passage to the U.S., and agreed to rent three of Cedras's estates in Haiti.78

Third party states also supported the 1996 amnesty in Guatemala. Mexico,

obey the government. Although Mr. Mojadeddi has announced that the amnesty will apply to all
rebels, the United States has stated that the amnesty would not include those suspected of harboring
Al-Qaeda terrorists or any person who committed certain crimes against humanity. Carlotta Gall,
Top Suspects in Afghanistan are Included in Amnesty, N.Y. TIMES, May 9, 2005, at A7.

70. The Charter for Peace and National Reconciliation was passed on September 29, 2005,
by national referendum. The amnesty is intended to end the conflict which started after the military
intervened to end the democratic elections in 1991, in which the Islamic Salvation Front initially
held a commanding lead. Since 1991, over 100,000 people have been killed. The amnesty applies to
both security forces and Islamic insurgents, but excludes all persons who committed collective mas-
sacres, rapes, or public bombings. The amnesty provides compensation to the families of the victims,
but does not attempt to bring the identities of the combatants or the details of their crimes to light.
See The Proposed Charter for Peace and National Reconciliation ofAugust 15, 2005, Human Rights
Watch, at http://hrw.org/background/mena/algeria09O5/3.htm [hereinafter Algerian Human Rights
Watch].

71. See supra note 52 (citing sources).
72. CUSTOMARY INTERNATIONAL HUMANITARIAN LAW II, 4023-24 (Jean Marie Henckaerts

& Louise Doswald-Beck eds., 2005).
73. See infra note 284 and accompanying text.
74. See Algerian Human Rights Watch, supra note 70.
75. See supra notes 61, 63-66.
76. The most obvious example of this type of state action is the widespread approval of the

South African amnesty law. Professor Leila Sadat notes, however, that the "situation might have
been different had South Africa, instead of adopting a course involving conditional amnesties,
adopted a policy of blanket amnesties." Leila Sadat, National Amnesties and Truth Commissions, in
UNIVERSAL JURISDICTION 204 (Stephen Macedo ed., 2004).

77. Scharf, Swapping Amnesty for Peace, supra note 11, at 8-10.
78. Id. at 8.
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Norway, Spain, the United States, Venezuela, and Colombia facilitated the
peace process and the eventual amnesty. 79 The UN Mission to Guatemala like-
wise did not object to the legality of the amnesty. The Mission stated that the
difficult task of determining the appropriate scope of the amnesty belonged "ex-
clusively to the Guatemalan people. ' 8T

More recently, the United States helped negotiate an exile for peace deal
with Charles Taylor, the former President of Liberia.8 1 Under this deal, Charles
Taylor agreed to relinquish power in exchange for asylum in Nigeria. Although
Taylor had been indicted by the Special Court for Sierra Leone for crimes
against humanity and war crimes, the United States, Nigeria, and other countries
found that the exile deal was necessary in order to avert the inevitable clash be-
tween Taylor's forces and the rebels. 82

The international community has also lent its support to a number of re-
cently enacted amnesties throughout the world. In 2005, many world leaders ex-
pressed support for the Justice and Peace legislation in Colombia, 83 and the
European Union has sent officials to Colombia to observe the amnesty process.
In this same year, the United States indicated that it would recognize the am-
nesty in Algeria, even though the amnesty grants immunity to perpetrators of
certain serious crimes under international law. U.S. State Department Spokes-
man Sean McCormack stated, "While, in our view, it would have been impor-
tant to have a full public airing of views on the vital issues of reconciliation, we
will respect the decision of the Algerian people as it is reflected in the balloting
on this referendum..."84 The French government has also endorsed the Alge-
rian amnesty, stating that it "welcome[s] this exercise in democracy which Alge-
rians participated in, in both their country and abroad."'85 No country has offi-
cially objected to the Algerian amnesty on the grounds that it violates customary
international law.

The fact that states grant amnesties to perpetrators of serious crimes under
international law - and other states participate in these peace negotiations - sug-
gests that many states believe the exchange of justice for peace is an acceptable
tradeoff. This state practice remains the strongest indication that there is no cus-
tomary international law prohibiting amnesties for perpetrators of all serious

79. See Amnesty International, Guatemala: Land of Injustice? available at
http://news.amnesty.org/index/ENGAMR340082006.

80. See Cassel, supra note 2, at 223-24 n. 174 (citing Declaracion Publica del Director de
MNUGUA, Dec. 20, 1996, para. 5).

81. Scharf, eXile Files, supra note 45, at 341.
82. Scharf, Swapping Amnesty for Peace, supra note 11, at 5.
83. Nicolas Bums, Under Secretary of State for Political Affairs, remarked, "I believe it is in

the United States' interest to join with our Colombian partners in that effort [of balancing peace and
justice]. But, the Colombian government must implement this law aggressively and with strength of
purpose. .... " Press Release, U.S. State Department, U.S. Applauds Uribe Administration 's Efforts
in Colombia (August 3, 2005), available at http://usinfo.state.gov/wh/Arcive/2005/Aug/04-
913558.html [hereinafter U.S. Applauds Uribe].

84. Algerians Approve Amnesty, AL-JAZEERA, Sep. 30, 2005, at http://english.aljazeera.
net/NR/exeres/89AA2EB6-446C-4E01-A48F-C35E6FA84AC 1 .htm.

85. Press Release, Ministry of Foreign Affairs Spokesperson, (Paris, Sept. 30, 2005).
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crimes under international law.

iv. Soft Law

Soft law sources, like many scholarly writings, generally urge states to
prosecute perpetrators of serious human rights abuses, but do not unequivocally
say that such a duty exists. The drafting of the Princeton Principles illustrates the
general disagreement, even among scholars, as to the legal status of amnesties
for perpetrators of serious crimes under international law. In 2001, a group of
scholars and jurists from around the world met in Princeton, New Jersey, at-
tempting to develop a series of internationally accepted principles for universal
jurisdiction. 86 After extensive debate, the participants were unable to establish a
per se rule regarding the legality of domestic amnesties under international law.
Principle Seven establishes that "[a]mnesties are generally inconsistent with the
obligation of states to provide accountability for serious crimes under interna-
tional law." 87 This principle suggests two important things about states' obliga-
tions. First, the use of the word "generally" leaves open the possibility that some
amnesties, even amnesties that are extended to jus cogens crimes, may be le-
gitimate. Second, this principle implies that states do not have a legal obligation
to prosecute and punish criminals under international law; they only have an ob-
ligation to provide some form of accountability.

One participant in the Princeton Project recounted the debate surrounding
this principle. He stated that "some participants were very strongly against the
inclusion of any principle that recognized an amnesty for 'serious crimes under
international law."' 8 8 Other participants argued that certain types of amnesties,
especially those "coupled with accountability mechanisms other than criminal
prosecution" were acceptable. 89 The participants attempted to outline the gen-
eral criteria for an acceptable amnesty but were unable to reach a consensus.

v. Judicial Opinions

International courts and tribunals generally disfavor amnesties, and some
have ruled that states have violated their international legal obligations by issu-
ing amnesties. Nevertheless, even international courts have not been able to
identify any customary international law with respect to amnesties. This sub-
section briefly examines three opinions from the Inter-American Court of Hu-
man Rights, the International Crime Tribunal for the former Yugoslavia (ICTY),
and the Special Court for Sierra Leone (SCSL). Although these opinions disap-

86. STEPHEN MACEDO, UNIVERSAL JURISDICTION 18 (2004). Principle One defines "univer-
sal jurisdiction" as criminal jurisdiction "based solely on the nature of the crime, without regard to
where the crime was committed, the nationality of the alleged or convicted perpetrator, the national-
ity of the victim, or any other connection to the state exercising such jurisdiction." Id. at 21.

87. Id. at 22.
88. Id. at 32-33.
89. Id. at 33.
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prove of amnesties, they do not establish that amnesties are per se illegal.
In Velasquez Rodriguez v. Honduras, the Inter-American Court of Human

Rights ruled that the high number of forced disappearances in Honduras was a
violation of Honduras's duty under Article 1(1) of the American Convention on
Human Rights to ensure the free exercise of human rights. 90 Although the court
did not mention the recently enacted amnesty legislation, it stated that Honduras
had a legal duty to "take reasonable steps. . . to carry out a serious investigation
of violations.. . to identify those responsible, to impose the appropriate pun-
ishment and to ensure the victim adequate compensation." 9 1 Despite this lan-
guage, the court did not order Honduras to prosecute the persons covered by the
amnesty. Instead, the court ordered the government to pay reparations to the vic-
tims' families. The court avoided the more complicated issue of the legal effect
of the amnesty and held only that Honduras could not, through amnesty or oth-
erwise, eliminate the victims' right to seek reparations. 92

In 2000, the Inter-American Court of Human Rights considered whether
Peru had violated the American Convention on Human Rights by enacting Am-
nesty Law No. 26479, which "exonerated members of the army, police force,
and civilians who had violated human rights" from 1980 to 1995. 93 The Com-
mission alleged that the government of Peru violated the Convention when in
November 1991, six state officials burst into a private party, ordered everyone
present to lie on the floor, and indiscriminately shot and killed fifteen people.
After judicial proceedings were initiated in Peru, the government passed the am-
nesty law which ended the proceedings. The Inter-American Court stated,

[T]he establishment of measures designed to eliminate responsibility are inadmis-
sible because they are intended to prevent the investigation and punishment of
those responsible for serious human rights violations such as torture, extrajudi-
cial, summary or arbitrary execution and forced disappearance, all of them pro-
hibited because they violate non-derogable rights recognized by international
human rights law. 94

It concluded: "Owing to the manifest incompatibility of self-amnesty laws
and the American Convention on Human Rights, the said laws lack legal ef-
fect .... ,95

Peru's amnesty law, like that of Honduras, was extremely broad, deterring
investigations into the alleged crimes and foreclosing all remedies for the vic-
tims. Thus it is unclear whether the court would have reached a similar conclu-
sion if Peru had provided for some form of accountability or redress for the vic-
tims. As two commentators noted, the court "implicitly leaves the door open to

90. Inter-American Court of Human Rights: Velasquez Rodriguez Case para. 41, reprinted
in 28 I.L.M. 294 (1989).

91. Id. at para. 174.
92. Id.
93. Inter-American Court of Human Rights: Barrios Altos Case para. 2, reprinted in 41

I.L.M. 93 (2002).
94. Id. at para. 41.
95. Id. at para. 44.
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amnesties designed to further purposes other than impunity, such as reconcilia-
tion or political transition from a repressive regime to one that promises respect
for human rights in the future." 96

In Prosecutor v. Furundzia, the ICTY had the opportunity to comment on
the legality of amnesties, but decided not to stipulate the existence of a per se
rule against amnesties for serious crimes under international law. Instead the
ICTY stated in dicta that "[a]mnesties are generally incompatible with the duty
of states to investigate [torture]."'9 7 Once again, this statement implies that some
amnesties may be permissible. Furthermore, the use of the word "investigate"
rather than "prosecute" suggests that only amnesties that seek to suppress the
truth are incompatible with international law.

Most recently, the Special Court for Sierra Leone faced the question of
whether the amnesty granted to the Sierra Leone rebels under the Lome Accords
prevented the SCSL from prosecuting them under international law. The court
first noted that there is "no general obligation for States to refrain from amnesty
laws on these [jus cogens] crimes." 9 8 States therefore do not "breach a custom-
ary international rule" in granting such amnesties. 99 Even though the court con-
cluded that Sierra Leone did not violate international law by granting the am-
nesty, it decided that the Lome Accords did not prevent the SCSL from
exercising jurisdiction over the criminals.

These international court decisions may suggest an emerging international
norm that demands accountability. They do not, however, establish that all am-
nesties for serious human rights abuses are illegal under international law, or
that states have an international obligation to prosecute violations of interna-
tional law. 100 Indeed, international courts have shown a willingness to allow
states to decide how to hold perpetrators accountable, and how to provide ap-
propriate redress for the victims.

vi. No Impunity: Blanket Amnesties Violate International Obligation

State practice disproves the argument made by some activists and legal
scholars that amnesties for serious violations of international law are per se ille-

96. Richard J. Wilson & Jan Perlin, The Inter-American Human Rights System: Activities
from Late 2000 Through October 2002, 18 AM. U. INT'L L. REV. 651, 657 (2003). The Peruvian Su-
preme Court did invalidate the amnesty laws and the government undertook a number of measures -
including the establishment of a truth and reconciliation commission, monetary reparations for the
victims, and a formal apology to comply with the Inter-American Court ruling. It did not, however,
prosecute the persons involved in the massacre. Peru's actions, which were reviewed and affirmed
by the Inter-American Court, suggest that states do not have a duty to prosecute violations of inter-
national law. Id. at 658-59.

97. Prosecutor v. Anto Furundzija, Judgment, Case No., IT-95-17/1-T, para. 155.
98. Prosecutor v. Kallon & Kambara, Decision on Challenge to Jurisdiction: Lome Accord

Amnesty, Case Nos. SCSL-2004-15-AR72(E), SCSL-2004-16-AR72 para. 7 (quoted in Leila Sadat,
Exile, Amnesty and International Law, 81 NOTRE DAME L. REV. 955, 1018 (2006)).

99. Id.
100. Id.; see also Newman, supra note 9, at 298 (asserting that "there is an insufficient basis

to conclude that there is any generalized duty to prosecute" perpetrators of crimes against humanity).
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gal. 10 1 This is not to say that all amnesties are legal. Recent state practice indi-
cates that blanket amnesties may be illegal. States must provide some form of
accountability, even if such accountability does not involve state prosecution,
punishment, and incarceration.102 The precise demands of this obligation, how-
ever, remain unclear. 10 3 State practice is too inconsistent to identify the exact
obligation. Professor Ronald Slye sums up the current requirements of interna-
tional law most accurately, stating that it "requires some response to such atroci-
ties." 104 This response may include creating truth commissions that expose the
criminals' wrongdoing, 10 5 requiring the criminals to compensate the victims for
their injuries,106 or imposing non-criminal penalties on the persons covered by
the amnesty.

Recent state practice supports the claim that international law requires
some form of accountability. With the exceptions of the blanket amnesties en-
acted by Chile and Peru, both of which have subsequently been struck down,

101. See, e.g., William W. Burke-White, Refraining Impunity: Applying Liberal Interna-
tional Law Theory to an Analysis of Amnesty Legislation, 42 HARV. INT'L L.J. 467, 478-79 (2001)
(arguing that "[b]asic norms of customary and treaty law would bar any legislation which sought to
grant amnest[ies]" for crimes against humanity). See also Newman, supra note 9, at 311 (stating that
"[a]ny claim that there is a customary [international] legal prohibition of amnesties must be inven-
tive if it is to maintain that there is the necessary state practice and opinio juris, as current state prac-
tice obviously includes the granting of amnesties").

102. Slye, supra note 6, at 201. One commentator clarifies that accountability does not nec-
essarily entail retribution. Instead, she suggests that accountability "requires a combination of meas-
ures aimed at discovering the truth about past human rights violations, instituting a new and re-
formed system ofjustice and obtaining some form of redress for victims of human rights violations."
Maryam Kamali, Violations: A Comparison of Transitional Justice in East Germany and South Af-
rica, 40 COLUM. J. TRANSNAT'L L. 89, 93 (2001).

103. Richard Carver states that accountability must encompass three elements: telling the
truth, establishing measures to prevent further atrocities, and providing monetary redress. Carver,
supra note 64, at 264-65.

104. Slye, supra note 6, at 191.
105. Many countries have created some form of fact finding body or mechanism to accom-

pany these amnesties. The South Africa amnesty legislation, for example, required persons seeking
amnesty to disclose their crimes and petition the courts for amnesty. See Dugard, supra note 38, at
294. The recent Colombia amnesty legislation provides a similar truth finding mechanism: all per-
sons seeking amnesty must disclose their crimes, turn over illegally acquired assets, and lay down
their weapons. Algeria's recent amnesty legislation, on the other hand, does not provide any mecha-
nism to bring the identities of the perpetrators to light. Although the powers and objectives of truth
commissions will inevitably vary with the political realities of the country in which they were cre-
ated, John Dugard has outlined several minimum requirements that these commissions must meet in
order to be acceptable alternatives to prosecution: (1) truth commissions should be democratically
enacted, (2) members of the commission should represent the different political/ethnic groups, (3)
the commission should be independent from the other branches of government, (4) it should be fi-
nancially autonomous, (5) the commission should have the ability to conduct broad and thorough
investigations, (6) hearings should be held in public, (7) perpetrators should be named and have the
opportunity to challenge their accusers, (8) the commission should be able to recommend reparations
to victims, (9) the commission should make recommendations on ways to prevent future abuses, and
(10) the commission should be able to deny amnesty to any person who does not cooperate with the
commission's investigation. Dugard, supra note 38, at 289.

106. Haiti, South Africa, Guatemala, Colombia, and Algeria created funds to help compen-
sate victims. See O'SHEA, supra note 25, at 277 (asserting that "there is a general obligation on the
state to ensure that victims receive reparation for wrongs done to them deriving from the obligation
to ensure rights in conjunction with the rights to fair trial and effective remedy").
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states have combined some mix ofjustice, truth, and reparations in their amnesty
laws. The amnesty in Uruguay, for example, allowed perpetrators of crimes to
be held liable in civil courts. 107 The South Africa amnesty legislation required
persons seeking amnesty to disclose their crimes and petition the courts for am-
nesty. 108 Under the Haitian amnesty, the leaders of the military junta had to live
in exile. 109 The recent Colombia amnesty legislation requires that all persons
seeking amnesty disclose their crimes, turn over illegally acquired assets, and
lay down their weapons.

There is also evidence of opinio juris-i.e., that state officials believe that
they are under a legal obligation to hold criminals accountable, in some way, for
their actions. The South African government, for example, rejected the National
Party's proposals for a blanket amnesty. The government declared its intent to
abide by international law in drafting the amnesty legislation, thus indicating
that a blanket amnesty could violate its international obligations.11 0 In 1999, the
Argentine government acknowledged that all persons have a non-derogable right
to truth, and declared that the government "accepts and guarantees the right to
the truth, which involves the exhaustion of all means to obtain information on
the whereabouts of disappeared persons .. .111 Several Argentine courts have
also declared the blanket amnesty laws to be inconsistent with international
law.112 In 2003, the Argentine government repealed the Due Obedience and the
Full Stop laws.

President Uribe has also made some comments indicating his belief that
Colombia has a legal obligation to provide some form of accountability for the
perpetrators of serious crimes in Colombia. In a speech in Madrid, Spain, Uribe
exhorted his listeners: "Compare [the Colombia amnesty legislation] with what
is going on in other countries in the world, where there are genocides, only par-
don has been given. Compare it to many security laws in Colombia, where the
main concern was peace and reconciliation. The new law in Colombia intro-
duces a very important element of justice and a requirement, very demanding, of
reparation for victims."113 Echoing several scholars' articulation of the emerg-
ing customary international law, Uribe added that "[f]or the first time Colombia
introduces three new elements in a law for peace, these three elements are jus-
tice, reparation for the victims and the right of the people to know the truth."' 114

107. Id. at 64.
108. See Dugard, supra note 38, at 294.
109. See Scharf, exile Files, supra note 45 and accompanying text.
110. See Lynn Berat, South Africa: Negotiating Change? in IMPUNITY AND HUMAN RIGHTS

IN INTERNATIONAL LAW AND PRACTICE 280 (Naomi Roht-Ariaza ed., 1995).
111. NAOMI ROHT-ARRIAZA, THE PINOCHET EFFECT 103 (2005).
112. Simon, Julio, Del Cerro, Juan Antonio sustracci6n de menores de 10 afios, No.

8686/2000, Juzgado Nacional en lo Criminal y Correccional Federal No. 4, Dr. Gabriel Cavallo,
March 6, 2001, available at www.derechos.org/nizkor/arg/ley/juezcavallo03mar.html.

113. Press Release, Office of the President, Colombia, President Uribe Asks to Compare
Justice and Peace Law with Other Processes in The World (July 11, 2005) at
http://www.presidencia.gov.co/Ingles/news/2005/jul/03112005.htm.

114. Statement of President Uribe About the Peace and Justice Law, London, July 14 at
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This emerging custom of permitting amnesties while demanding some de-
gree of accountability may strike the optimal balance between the competing in-
terests of justice and peace. Requiring some degree of accountability will help
prevent the notion of impunity from developing, while at the same time provide
states the flexibility to negotiate peace agreements. The costs and benefits of
amnesties will be considered further in Part III.

B. Extraterritorial Validity

Having demonstrated the absence of an international custom prohibiting
amnesties, this Section turns to the question of whether a domestic amnesty may
completely immunize a person from criminal prosecution.

It is widely accepted that a domestic amnesty only bars prosecution within
the state enacting the amnesty. 115 Domestic amnesties do not prevent other
states or international tribunals from exercising jurisdiction. Prosecution
against a person accused of committing serious crimes under international law
could proceed in three different forums, despite a domestic amnesty immunizing
that person from prosecution in his own nation. The ICC could assert jurisdic-
tion over the crime, 117 the Security Council could create a special ad-hoc tribu-
nal, and another country could prosecute the person in its domestic courts. While
the prosecutorial authority of the Security Council and the ICC is derived from
treaties, and therefore from state consent, third party countries may lawfully
prosecute a person who commits serious crimes under international law 118 un-
der the theory of universal jurisdiction. 119

The theory of universal jurisdiction rests on the notion that certain crimes
"affect the fundamental interests of the international community as a whole." 12 0

http://www.presidencia.gov.co/Ingles/news/2005/jul/01 142005.htm
115. See, e.g., Sadat, supra note 98, at 1030 (noting that national amnesties "have no play

before international courts").
116. Courts located in third party countries may prosecute perpetrators of serious crimes

under international law so long as they observe international due process norms. See MACEDO, supra
note 86, at 21 (quoting Princeton Principles 1(4)).

117. Commentators debate whether the ICC may assert jurisdiction over a person who is
covered by a domestic amnesty. Article 17 states that the ICC shall consider a case inadmissible if
the "case has been investigated by a State which has jurisdiction over it and the State has decided not
to prosecute the person concerned, unless the decision resulted from the unwillingness or inability of
the State genuinely to prosecute." See Rome Statute, supra note 3, Art. 17(1)(b). The most plausible
interpretation-given that amnesties generally do not have extraterritorial effect-is that the ICC
may assert jurisdiction, notwithstanding the amnesty.

118. Individuals have certain legal obligations that transcend obligations to the state. When
an individual violates these international legal obligations, she is subject to prosecution by any do-
mestic or international court that exercises internationally accepted norms of due process. Thus, in-
ternational law has a "vertical relationship" to domestic law. See Sadat, supra note 98, at 975.

119. The Princeton Principles declare that "[u]niversal jurisdiction may be exercised by a
competent and ordinary judicial body of any state in order to try a person duly accused of commit-
ting serious crimes under international law .... provided that the person is present before such judi-
cial body." at http://wwwl .umn.edu/humanrts/instree/princeton.html.

120. MACEDO, supra note 86, at 18. See also Sadat supra note 98, at 975 (noting that "uni-
versal jurisdiction is predicated largely on the notion that some crimes are so heinous that they of-
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Crimes against humanity, for instance, as implied by the terminology, aggrieve
not only the persons who were tortured or killed, but all humans, regardless of
their nationality. 12 1 Persons throughout the world have the right to prevent such
crimes and seek retribution against the perpetrators. Therefore, when courts ex-
ercise universal jurisdiction, "they act to vindicate not merely their own interests
and values but the basic interests and values common to the international com-
munity."

' 12 2

Recent domestic and international court decisions have reaffirmed the pri-
macy of international law over domestic, and have established that domestic
amnesties do not prevent other courts from prosecuting violations of interna-
tional law. In 1998, the Spanish National Court held that the amnesty laws in
Chile and Argentina did not bar prosecution in Spain. 123 Spanish courts could
exercise jurisdiction over persons accused of committing genocide, torture, and
terrorism under a domestic law that provided for universal jurisdiction over cer-
tain crimes. The court limited its holding, however, by noting that it would defer
to a court in the state in which the crimes occurred if that court decided to exer-
cise jurisdiction over the alleged crimes. 124

The Special Court for Sierra Leone also said that amnesties have no trans-
national effect. The court stated that "where jurisdiction is universal, a State
cannot deprive another State of its jurisdiction to prosecute the offender by the
grant of amnesty. It is for this reason unrealistic to regard as universally effec-
tive the grant of amnesty by a State in regard to grave international crimes in
which there exists universal jurisdiction." The court found that the Sierra
Leone amnesty law did not violate international law, but also that it did not de-
prive the international community of the right to prosecute those persons who
had committed serious crimes under international law. Since international law
trumps domestic law, at least with respect tojus cogens, an amnesty may not ex-
tinguish liabilit under international law, even if it may provide immunity under
domestic law. 126

fend the interest of all humanity, and, indeed, imperil civilization itself").
121. See David Luban, A Theory of Crimes Against Humonity, 29 YALE J. INT'L L. 85, 86

(2004).
122. MACDEO, supra note 86, at 18.
123. Maria del Carmen Marquez Carrasco & Joaquin Alcaide Fernandez, In re Pinochet, 93

AM. J. INT'L L. 690, 691 (1999). More than 300 Spanish nationals were killed during the military
rule in Argentina and Chile. See id.

124. Id.
125. Prosecutor v. Kallon & Kamara, Decision on Challenge to Jurisdiction: Lome Accord

Amnesty, Case Nos. SCSL-2004016-AR72(e) para. 67 (March 13, 2004).
126. A number of countries have passed legislation incorporating the theory of universal

jurisdiction in their domestic law, thus explicitly authorizing courts to assert jurisdiction over certain
criminals. The domestic courts, however, have imposed limits on this grant of jurisdiction, and the
exercise of pure universal jurisdiction by state courts is relatively rare. Many domestic courts require
"universality plus" or some sort of nexus between the state exercising jurisdiction and the accused.
Thus, pure universal jurisdiction is most commonly, and least controversially, invoked by interna-
tional tribunals. See Anne Marie-Slaughter, Defining the Limits: Universal Jurisdiction and National
Courts in UNIVERSAL JURISDICTION 171-73 (2004).
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Although scholars and the several courts that have confronted the question
agree that domestic amnesties do not bar prosecution in other forums, in reality
there have been few attempts to prosecute persons covered by domestic amnes-
ties. This is due largely to pragmatic reasons. Prior to 1998, the ICC did not ex-
ist, and the cost of creating ad-hoc tribunals was substantial. Efforts to prosecute
individuals in third party countries were futile so long as the person covered by
the amnesty remained in his home country. Moreover, national courts may have
been reluctant to prosecute individuals covered by domestic amnesties for rea-
sons of international comity. 12 7

With the establishment of the ICC and the recent push towards accountabil-
ity there is greater pressure on state leaders, the UN, and the ICC prosecutor to
bring perpetrators of serious crimes under international law to justice. While
preventing future human rights abuses is an important goal, there may still be
good reasons to respect domestic amnesties and refrain from prosecuting those
covered by the amnesty.

III.
WHEN SHOULD THE UN RECOGNIZE DOMESTIC AMNESTIES?

This Article has established that (1) amnesties that include some form of
accountability do not violate international law, and (2) domestic amnesties do
not prevent other countries or international tribunals from exercising universal
jurisdiction over the persons covered by the amnesty. The important question
remains: When should the international community recognize a domestic am-
nesty? The remainder of this Article examines this question, focusing on the in-
terests of the international community, rather than any individual state.128 For
the sake of simplicity, I direct this Article's recommendations at the United Na-
tions because the international community often expresses its views on amnes-
ties through the various decisionmaking bodies within the UN.

127. In the Guatemalan Genocide Case, for example, the Spanish Audencia Nacional re-
treated from its earlier aggressive stance on universal jurisdiction. It reasoned: "To determine when
to intervene subsidiarily for the prosecution of certain acts, basing such decision on either real or
apparent inactivity on the part of the courts of another sovereign State implies judgment by one sov-
ereign State on the judicial capacity of similar judicial bodies in another sovereign State." Guatema-
lan Genocide Case, reprinted in 42 1.L.M. 686, 696 (2003).

128. Individual third-party countries often pursue their short-term interests and may choose
to recognize or ignore amnesties based on political considerations that are inconsistent with the in-
ternational community's interests. Newman, supra note 9, at 344. See also Sadat, supra note 98 (not-
ing that international negotiators may be eager to bring about settlements that assure their own coun-
try's interests will be protected in the political transition). The United States' decision to broker the
amnesty deal in Haiti, for example, was driven by two concerns. First, the U.S. was concerned that
civil unrest in Haiti would cause an exodus of Haitian immigrants to the United States. Second, the
Clinton Administration had committed troops to the UN-sanctioned invasion of Haiti, but knew that
U.S. casualties would be politically costly. Thus, on the eve of the invasion, President Jimmy Carter
and General Colin Powell convinced General Cedras to accept the amnesty deal and ensured that
Cedras's troops would not fire at incoming U.S. soldiers. See Bassiouni, supra note 1, at 416.
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A. Arguments in Favor of Prosecution

Scholars and human rights advocates offer three principal reasons to prose-
cute perpetrators of serious crimes under international law, regardless of the ex-
istence of a domestic amnesty: prosecutions are necessary to (1) deter future vio-
lations of human rights, (2) honor the victims' right to seek justice, and (3)
restore the rule of law.

First, a number of scholars have argued that prosecutions are necessary to
deter future violations of international humanitarian law.12 9 Amnesties, they ar-
gue, may send a signal to rogue regimes that they have nothing to lose by com-
mitting heinous crimes to further their political agenda. In fact, the general ac-
ceptance of amnesties may encourage such regimes to commit more heinous
acts; the more heinous the crimes, the greater the regime's bargaining chip in the
event that it starts to lose power.

Scholars point to anecdotal evidence to support the claim that amnesties
create a notion of impunity. On the eve of the German invasion of Poland, Adolf
Hitler notoriously responded to concerns about international reaction toplanned
acts of genocide by asking: "Who now remembers the Armenians?" 1 0 More
recently, Richard Goldstone, the former Prosecutor of the International Criminal
Tribunal for the Former Yugoslavia, concluded that the international commu-
nity's failure to prosecute dictators who had committed heinous crimes encour-
aged the Serbs to carry out their ethnic cleansing campaign with little fear of ret-
ribution. 13 1 This notion of impunity presents a cost to the entire international
community, not just to the state in which the particular crimes occurred.

Scholars also argue that prosecution is necessary to deter future crimes, not
just in the state where the crimes have already occurred, but throughout the rest
of the world. 132 The international community has an interest in maintaining the
credibility of international law in order to prevent atrocities in future conflicts
within or between other states. 133 Professor David Luban presents a more theo-
retical analysis of this interest, arguing that it results from our character as "po-
litical animals."' 134 Humans, he argues, are naturally social creatures, who must
live in groups in order to survive. Since group living is a necessity, we all must
prevent from realization the threat that we will "become the object of a murder
or persecution solely on the basis of a group" that we must live within by our
very nature. 135 Crimes against humanity are precisely those crimes that involve
the killing of members based on group membership.

129. See, e.g., Bassiouni, supra note 1; Orentlicher, supra note 10, at 2542 (stating that the
failure to prosecute serious crimes teaches regimes that they can commit crimes with impunity).

130. Hitler was referring to the Turkish massacre of 250,000 Armenians as part of its general
persecution against that ethnic group. Id. at 414.

131. Scharf, eXile Files, supra note 45, at 349.
132. See, e.g., id. at 347 (suggesting that prosecuting perpetrators of serious crimes under

international law may be necessary to discourage future human rights abuses).
133. O'SHEA, supra note 25, at 85.
134. Luban, supra note 121, at 90.
135. Id. at 138. Professor Luban describes this as "politics gone cancerous".
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The second argument in favor of prosecution is that amnesties deprive vic-
tims of the right to seek justice. A number of international legal scholars and in-
ternational courts assert that all persons have certain fundamental rights, includ-
ing the right to justice, the right to judicial protection, and the right to a fair
remedy. 136 Criminal trials are necessary to honor these fundamental rights as
well as to "give significance to the [victims'] suffering." 13 7 In addition to up-
holding these rights, prosecutions may help to restore the victims' dignity, serve
as a truth finding mechanism, and provide the necessary evidence to permit vic-
tims to recover damages in civil courts.

Beyond the rights of the actual victims and their families, this argument as-
serts, amnesties deprive the rest of humanity of the opportunity to seek justice.
In both our domestic and international legal systems, we accept the notion that-
crimes do not only affect the aggrieved person, but the entire community. In the
same way that a district attorney prosecutes a rapist regardless of the victim's
wishes because his crime transgresses the norms of the community, the interna-
tional community has an interest in prosecuting crimes that offend the norms of
all mankind regardless of the specific victims' wishes. Amnesties prevent hu-
manity from seeking this retribution.

Third, some scholars assert that amnesties may undermine the transition to
democracy and the establishment of the rule of law. 13 8 If criminals from the
prior regime are not brought to justice, the prevailing notion of impunity may
undermine the establishment of democratic institutions. Likewise, if citizens
perceive that criminals are not held accountable for their actions, they are more
likely to disregard the law themselves, further undermining the establishment of
the rule of law. 139 Lawlessness leads to more lawlessness, encourages disrespect
for legal institutions, and increases the probability of vigilante justice. 140 Fi-
nally, amnesties may fuel fears that the prior regime may return to power, fur-
ther undermining attempts to reconcile the country. Prosecuting criminals may
assuage the community's fears and provide a sense of stability and security for
the new democratic regime.

B. Responding to These Arguments

1. Prosecutions May Neither Deter Nor Incapacitate Criminals

Due to the limited number of prosecutions there is no reliable way to prove

136. Slye, supra note 6, at 191.
137. Scharf, Swapping Amnestyfor Peace, supra note 11, at 14.
138. For more on this argument, see Orentlicher, supra note 10, at 2542.
139. See Dan M. Kahan, Between Economics and Sociology: The New Path of Deterrence,

95 MICH. L. REv. 2477, 2486 (1997) (describing the propensity of individuals to conform their be-
havior to the behavior and expectations of others, and noting that social influence "fuels the decision
to commit crimes").

140. See Sadat, supra note 98, at 983. In Haiti, for example, General Henri Max Mayard-a
general from the military regime who received amnesty-was assassinated as he drove his car
through Port-au-Prince. Scharf, Swapping Amnesty for Peace, supra note 11, at 14.
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or disprove the assertion that prosecuting perpetrators of human rights atrocities
will deter the commission of similar crimes in the future. 14 1 There are several
reasons, however, to believe that criminal sentences may not deter people from
committing these atrocities.

The deterrence theory rests on three assumptions: (1) criminals are aware
of the laws and the possible punishments; (2) criminals weigh the costs and the
benefits of their actions before committing a crime; and (3) the risk of incarcera-
tion outweighs the benefit of committing the crime. 14 2 Although we may as-
sume that persons who commit human rights atrocities are aware that their ac-
tions are illegal, the second and third assumptions are more problematic.

Studies in criminal behavior suggest that many criminals do not consider
the costs of their actions before committing certain crimes. For example, most
murders are crimes ofpassion, committed while the perpetrator is not thinking
or behaving rationally. P3 Since murderers generally do not consider the costs of
committing these acts, prison sentences do not have a clear deterrent effect on
these crimes. 144 Similar to murderers, perpetrators of grave human rights abuses
(especially lower ranking members of rebel groups) are often caught up in mas-
sive violence, chaos, and incendiary propaganda when carrying out these
crimes. 145 As one scholar recently stated, "It beggars belief to suggest that the
average crazed nationalist purifier or abused child soldier will be deterred by the
prospect of facing trial. ' ' 4 U

Even assuming that perpetrators of serious crimes under international law
are rational actors-a safer assumption for the leaders and instigators of these
crimes than for the persons who merely carry out orders-the third assumption
of the deterrence theory may not prove accurate. Under a deterrence theory,
criminal sanctions will deter a person from committing a crime if the Risk of

141. Instead, international scholars base this claim on the perceived deterrent effect of prison
sentences in the domestic criminal system. If prison sentences deter criminal behavior in the domes-
tic system, they reason, sentences will likewise deter violations of international humanitarian law.
Recent scholarship, however, casts doubt on whether prison sentences deter criminal behavior. See
Christopher Slobogin, Civilization of the Criminal Law, 58 VAND. L. REV. 121, 141 (2005) (noting
that "most criminals are not the rational actors favored by economic models"); Savid A. Anderson,
The Deterrence Hypothesis and Picking the Pockets at the Pickpocket's Hanging, 4 AM. LAW &
ECON. REV. 295 (2002).

142. Paul H. Robinson & John M. Darley, The Role of Deterrence in the Formulation of
Criminal Law Rules: At Its Worst When Doing Its Best, 91 GEO. L.J. 949, 953 (2003).

143. See Ruth D. Petersen & William C. Bailey, Is Capital Punishment an Effective Deter-
rent for Murder? An Examination of Social Science Research, in AMERICA'S EXPERIMENT WITH
CAPITAL PUNISHMENT: REFLECTIONS ON THE PAST, PRESENT AND FUTURE OF THE ULTIMATE
PENAL SANCTION 157-58 (James R. Acket et al. eds., 1998).

144. Steven Levitt, Why Do Increased Arrest Rates Appear to Reduce Crime: Deterrence,
Incapacitation, or Measuremlent Error? 36 ECON. INQ. 353, 368 (1998); see also Robinson & Dar-
ley, supra note 142, at 956 (noting that prison sentences are more likely to deter white-collar crimi-
nals).

145. Mark Drumbl, Collective Violence and Individual Punishment: The Criminality of Mass
Atrocity, 99 NW. U. L. REV. 539, 590 (2005) ("[D]eterrence is based on the essentially unproven
assumption of perpetrator rationality in the chaos of massive violence, incendiary propaganda, and
upended social order.").

146. Id.atn.271.
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Prosecution x Cost of Sentence > Benefit of Committing Crime. 147 There are
several reasons to believe that perpetrators of atrocious crimes may rationally
decide that the benefit of committing the crime outweighs the risk of prosecu-
tion.

First, these actors often believe that their actions are morally justifiable, or
even morally compelled, thereby increasing the benefit of pursuing the course of
action. 148 Perpetrators of these atrocious crimes generally belong to a group that
believes in ethnic, religious, or national superiority, and commit these crimes in
order to further that group's perceived interests. 149 As Professor Mark Drumbl
notes, "For some people the value of killing or dying for a cause actually ex-
ceeds the value of living peacefully without the prospect of punishment." 15 0 For
these persons, the threat of prosecutions has no deterrent effect because the
benefit of the crime outweighs any risk of punishment. 1 5 1

Second, the majority of human rights abusers are not likely to view the risk
of international prosecution-which is very low152 -as a significant cost. The
most likely targets of international prosecutions-rebel groups and oppressive
dictators in weak states-already face a number of extra-legal sanctions that far

147. See Ernest Van Den Haag, The Criminal Law as a Threat System, 73 J. CRIM. L. &
CRIMINOLOGY 769, 771 (1982). For a general discussion of the economic theory of criminal law, see
Richard A. Posner, An Economic Theory of Criminal Law, 85 COLUM. L. REV. 1193 (1985).

148. The rational choice theory of deterrence, for example, would predict that defendants
who face long-term prison sentences would likely accept plea bargains, especially if the evidence
against them is strong. In Rwanda, however, many defendants have rejected plea bargains because
they view the international trial as an opportunity to explain and justify their actions to the rest of the
world. Thus, the benefit of standing by their cause outweighs the threat of long-term imprisonment.
If these actors are not deterred by prison sentences after they are already in custody (and imprison-
ment is almost certain) it is unlikely that they would be deterred by the possibility of imprisonment
while they were plotting to commit the massacres. See Nancy Combs, Procuring Guilty Pleas for
International Crimes: The Limited Influence of Sentence Discounts, 58 VAND. L. REV. 69 (2006).

149. Drumbl, supra note 145, at 567-68. Since members of the group often share the same
ideology, the perpetrators of these crimes do not deviate from the norms of the society. Rather, so-
cietal influences not only make the commission of the crime appear to be more acceptable, but actu-
ally fuel the perpetrators' decision to commit these heinous crimes. Professor Dan Kahan notes that
social influence plays a role in individuals' decisions to commit crimes. Individuals tend to conform
to the behavior and expectations of the other persons in their group. Thus, if the members of a cer-
tain community generally condone acts of violence against members of another group, the persons in
the first group are more likely to decide to commit violent acts that they would not commit if they
lived in a group that did not condone violence. Kahan, supra note 139, at 2484-85.

150. Drumbl, supra note 145, at 591.
151. See Julian Ku & Jide Nzelibe, Do International Crime Tribunals Deter or Exacerbate

Humanitarian Abuses?, 84 WASH. U. L. Q. (forthcoming 2007).
152. Due to limitations on international prosecutions, the risk of prosecution is relatively

low. Because of these limitations, plea bargains are relatively frequent, reducing the amount of time
a criminal may expect to remain behind bars. Plea bargains may also interfere with the victims' right
to truth. Prosecutors may offer to drop certain charges against defendants in exchange for a guilty
plea on other charges. In Prosecutor v. Plavsic, for example, Plavsic pled guilty to one charge of
committing crimes against humanity. In return, the prosecutor dropped seven charges, including
genocide and conspiracy to commit genocide. Thus, the court did not inquire into the alleged acts of
genocide, and the victims of the alleged genocide were denied the right to seek justice and to have
the alleged perpetrator accept responsibility for this crime. See Drumbl, supra note 145, at 594-95;
Combs, supra note 148.
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exceed the formal sanctions imposed by international law. 153 Rebels groups, for
example, are likely to be killed, jailed, or tortured if captured. 1 54 Similarly, op-
pressive dictators are often overthrown and killed in military coups. 155 Because
human rights abusers are willing to subject themselves to these severe risks, Pro-
fessors Ku and Nzelibe argue that the nominal risk of prosecution is unlikely to
pose any real deterrent effect.

Even if prosecutions do not deter criminals, one could argue that prosecu-
tions are necessary to incapacitate the perpetrators of these crimes. After all, in-
capacitation, not deterrence, is more likely to account for the reduction of most
violent crimes. 156 Incapacitation, however, may not be a justifiable reason for
imprisoning international criminals because states can prevent these criminals
from committing future crimes without incarcerating them. Perpetrators of seri-
ous crimes under international law are capable of committing such crimes be-
cause of the unique circumstances in which they operate: they are in a position
of power; they live amidst a time of conflict and strife; the international com-
munity is unwilling to intervene; etc. Unlike common criminals, states can pre-
vent recidivism of international crimes by taking measures to alter these unique
circumstances. The state can remove the perpetrators from power, dismantle ar-
mies, confiscate assets, raise public awareness, destroy networks, and alter the
norms that prevailed during the time in which the atrocities occurred. One of the
main objectives of truth and reconciliation commissions, for instance, is to dis-
cover the factors that created an environment in which such crimes could occur,
so that the state can take measures to ensure that such an environment does not
arise in the future. 157

Significantly, perpetrators of serious crimes under international law are not
common criminals. They are often motivated by an ideology of group superior-
ity, and are therefore less likely to alter their behavior because of the threat of
prosecution. Unlike common criminals, however, the state or the international
community can prevent these perpetrators from committing future crimes by
changing the unique circumstances which allow them to carry out large scale
crimes. Since perpetrators of serious crimes under international law are not
common criminals, it is unclear whether the objectives of the Western criminal

153. Ku & Nzelibe, supra note 151, at 21-29 (manuscript).
154. According to Ku and Nzelibe, between 1955 and 1991, 28 percent of participants in

coups (successful and unsuccessful) were killed. Id. at 23.
155. Over half of all African leaders in this time period (1955-1991) have been killed, jailed,

or exiled. Id. at 21.
156. See Levitt, supra note 144, at 368. In the U.S. criminal system, jail sentences reduce

crime by preventing common criminals, who are capable of committing similar crimes as soon as
they are released onto the streets, from committing these crimes for the duration of their sentence.
Although sociologists and economists often disagree as to the deterrent effect of prison sentences,
they both agree that prison sentences do lower crime rates. Since lowering crime rates is our primary
goal, determining whether this reduction is a result of deterrence or incapacitation is less important
in the domestic system.

157. See Dugard, supra note 38, at 308-09 (noting that the ultimate goal of truth and recon-
ciliation commissions is to "put in place legal institutions that will obstruct the recurrence of the
events that gave rise to the process").
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law systems-retribution, incapacitation, and deterrence-are well suited to bal-
ance the competing interests of justice and peace in the international arena.158

2. Prosecutions Limit the Form of Justice Victims May Seek

The argument that amnesties prevent victims from seeking justice may be
true in certain countries, but the opposite may be true in others. As Professor
Alvarez notes, international tribunals are accountable to, and respond most read-
ily to, international lawyers' jurisprudential and other agendas and only inciden-
tally to the needs of victims of mass atrocity. 159 International lawyers have cre-
ated the international criminal system based largely on Western domestic
criminal systems. Calls for prosecution reflect the Western notion of justice, but
largely ignore the means by which individuals in non-Western countries achieve
justice. Refusing to recognize amnesties may deny victims the opportunity to
use traditional methods of reconciliation and forgiveness to deal with crimes. 160

Often, the victims and the bereaved do not wish to seek retribution on the of-
fenders, but instead desire to know what happened, mourn the loss of their loved
ones, and return to normalcy. 16 1 Although the international community should
strive to uphold the victims' right to justice, it should listen to the victims in de-
termining whether prosecution is the best method for securing justice.

Many persons in the war-torn region of northern Uganda, for example, fa-
vor amnesty for the guerrilla groups and desire using traditional tribal methods
of reconciliation rather than criminal prosecutions imposed by the ICC. 162 Vic-
tims seek the chance to speak publicly about their suffering, want some amount
of reparations, and desire the opportunity to employ traditional restorative jus-
tice mechanisms. 163 Ensuring that countries use democratic procedures, espe-
cially procedures that guarantee victims an active role, can help ensure victims'
right to seek an appropriate method for reconciliation and justice.

158. Id. at 567.
159. Jose E. Alvarez, Crimes of States/Crimes of Hate: Lessons from Rwanda, 24 YALE J.

INT'L L. 365, 410 (1999).
160. See generally Carrie J. Niebur Eisnaugle, An International "Truth Commission ": Util-

izing Restorative Justice as an Alternative to Retribution, 36 VAND. J. TRANSNAT'L L. 209 (2003).
161. Id. at 234.
162. Victims of the LRA War Speak Out on Treatment of Rebels, THE MONITOR, August 10,

2005, available at http://allafrica.com/stories/200508100302.htm [hereinafter Victims Speak Out].
In April 2005, the ICC announced that it was close to issuing its first ever arrest warrants to rebel
leaders of the Lord's Resistance Army in Uganda. The Ugandan government alleges that the LRA
rebels have committed a number of atrocious crimes, including rape, massacre, and abduction of
children. See Marc Lacey, Victims of Uganda Atrocities Choose a Path of Forgiveness, N.Y. TIMES,
April 18, 2005, at A l [hereinafter Victims of Uganda].

163. Victims Speak Out, supra note 162. The Acholi people of northern Uganda, for exam-
ple, recently gathered to witness 28 defected members of the LRA perform a tribal ritual of forgive-
ness. One by one, the ex-combatants stepped in a broken egg; the egg which symbolized innocent
life, purified them of their sins. Victims of Uganda, supra note 162, at Al.
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3. Amnesties May Help and Hinder Democratic Transitions

Thcrc is anecdotal evidence to support claims that amnesties both help and
hinder democratic transitions. The amnesties in Honduras, El Salvador, and
Guatemala did not stop the violence and likely contributed to creating a climate
of impunity. Amnesties have helped democratic transitions, however, in many
other countries.

Amnesties can promote democratic transitions in two ways. First, amnesty
legislation can establish truth and reconciliation commissions, which might oth-
erwise be im possible if the perpetrators of the crimes were simultaneously
prosecuted.16 These commissions can bring to light the information necessary
to allow the community to understand what happened, why it happened, and
how to prevent such events from happening in the future. A number of scholars
argue that exposing this information is essential in order for nascent democratic
states to reconcile the various segments of society after a period of conflict. 16 5

Charles Villa-Vicencio, Director of the Institute for Justice and Reconciliation in
South Africa, notes, "Democracy requires getting to know one another, gaining
a new insight into what happened, an empathetic attempt to understand why it
happened and ultimately who was responsible." 16 6

Amnesties also allow countries to focus prosecutorial resources on nonpoli-
tical crimes. 167 Prosecuting common crimes helps restore a culture of lawful-
ness, 168 especially if the government sends the message that amnesty is a unique

164. The UN Commission on Human Rights has acknowledged the importance of truth and
reconciliation commissions: "For the victims of human rights violations, public knowledge of their
suffering and the truth about the perpetrators, including their accomplices of these violations, are
essential steps towards rehabilitation and reconciliation." UN Commission on Human Rights, Res.
2002/79, April 25, 2002. Scholars, however, have noted that seeking justice and truth may be in-
compatible objectives. Criminal trials are ill-suited to reveal the facts and circumstances surrounding
the atrocities, thus leaving many questions unanswered. Courts generally ignore the bigger question
of why the perpetrators were able to commit such atrocities, and instead focus on discrete acts. Fur-
thermore, as with all criminal trials, accurate information is often buried in order to ensure the de-
fendant receives a fair trial. Truth commissions, on the other hand, can reveal a more complete and
accurate picture of the events that precipitated and facilitated the commission of the human rights
abuses. See Charles Villa-Vicencio, Why Perpetrators Should not Always be Prosecuted: Where the
International Criminal Court and Truth Commissions Meet, 49 EMORY L.J. 205, 211-12 (2000).

165. See, e.g., Kamali, supra note 102, at 92.
166. Villa-Vicencio, supra note 164, at 213.
167. In the aftermath of periods of widespread human rights abuses, states are simply not

able to prosecute all perpetrators. Richard Goldstone, Forward to MARTHA MINNOW, BETWEEN
VENGEANCE AND FORGIVENESS ix (1998) (cited in Kamali, supra note 102, at n.3) Thus, states may
either decide to focus efforts on prosecuting a select few of the perpetrators of serious crimes under
international law, or devote their efforts to prosecuting common criminals. Selectively prosecuting
violators of human rights deprives the country of the benefits of an amnesty, but also may present its
own costs to society. First, if the prosecutions are hastily carried out, or if the justice system has not
gained sufficient credibility, society may see these prosecutions as mere attempts at revenge or "vic-
tors justice." Kamali, supra note 102, at 93. Second, prosecuting a select few of the perpetrators may
send the message that the mass violence was the fault of a few individuals, and not a more system-
atic problem. Drumbl, supra note 145, at 588. This practice also grants defacto amnesty to a large
number of guilty persons, without demanding any accountability from them in exchange.

168. See id. (noting that crime rates generally increase in transitional countries, and arguing
that it is necessary for emerging democratic states to prosecute these crimes in order to break the
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method of dealing with past political crimes and incororates some sort of ac-
countability mechanism in the amnesty legislation. 16 Incorporating account-
ability measures also sends the message that the country condemns the acts,
even if it does not prosecute.

In South Africa, pursuant to the amnesty legislation, the National Party,
which had ruled the country for the past 40 years, turned over power to the
newly elected democratic government formed under the interim constitution.
The amnesty helped avoid civil war, and the transfer of power was accom-
plished with little bloodshed. 17 0 Today, South Africa boasts perhaps the most
democratic, transparent government on the continent. 17 1

Haiti provides another important example. The amnesty deal in 1994 suc-
cessfully ended the human rights abuses of the military regime, and President
Aristide returned to power with little bloodshed. Although the situation in Haiti
became violent in 2004, this was largely due to Aristide's poor governance, and
not from a sense of lawlessness created by the amnesty a decade earlier. 172

Thus, while it is true that certain amnesties may hinder democratic transi-
tions, well-drafted amnesties may promote the transition to democracy and the
restoration of the rule of law. Specifically, those amnesties that require full dis-
closure of the events surrounding the crimes, strengthen human rights protec-
tions, and incorporate elements of restorative justice, are best suited to help the
transition to democracy.

C. Arguments in Favor of the Use ofAmnesties

1. May be Necessary to End Hostilities

The most compelling reason to accept amnesties is that they may be neces-
sary to end hostilities in a country. Ending hostilities, and preventing the com-
mission of future crimes, is a benefit to the international community that com-
petes with the benefit of bringing those perpetrators to justice. Although the
international community has an interest in seeking justice, this interest may yield
to the greater demands of preserving the lives of the innocent. As one human
rights advocate questioned: "What should one do if the quest for justice and ret-
ribution hampers the search for peace, thereby prolonging a war and increasing
the number of deaths, the amount of destruction, and the extent of human suffer-

cycle of violence).
169. Some government officials argue that noncriminal measures, such as truth commis-

sions, lustration laws, and civil liability, may not be merely the second best option when prosecution
is impossible, but "may be better suited to achieving the aims of justice." Scharf, eXile Files, supra
note 42, at 347.

170. Kamali, supra note 102, at 119.
171. Rachel L. Swains, South Africa Urges West to Ease Censure of Zimbabwe, N.Y. TIMES,

Nov. 17, 2002 (noting that South Africa "is often hailed as one of the most democratic nations on the
continent"). This is not to say that South Africa has completely overcome the problems associated
with its history of racism.

172. Scharf, eXile Files, supra note 45, at 345.
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In many conflicts, the international community may take one of three
courses of action: (1) it can intervene militarily and put an end to the hostilities;
(2) it can allow the hostilities to continue and seek justice after the conflict ends;
or (3) it can attempt to terminate the conflict by negotiating a peace deal. 174

This third option is ideal, yet the reality is that parties to a conflict are often less
likely to accept peace or relinquish power if they face prosecution.17 5 Thus,
peace negotiators may need to use an amnesty deal as a carrot to encourage par-
ties to cease hostilities.

If the perpetrators know that the UN or the ICC will refuse to recognize any
such amnesty, negotiators may lose an important tool for brokering peace.
Unless the international community is willing to use force to remove a rogue re-
gime--or help a government which is unable to stop the atrocities within its own

borders-cooperation of the leaders is necessary to stop the violence and restore
order. 17 6 Although granting amnesties may offend the international commu-

nity's sense of justice, there will inevitably be a "fundamental tension... be-
tween what the parties could negotiate and agree to among themselves and what

[is] just in the ideal sense."
17 7

Although it is difficult to speculate about how events might have transpired

in the past, we can plausibly say that a number of past conflicts would have con-

tinued, and a number of innocent people would have died, if the international

community had not recognized amnesty deals. President Clinton, for example,
commented that the Haitian amnesty deal was necessary to avert "massive

bloodshed" and "extended occupation" by the military regime. 1 7 8 Likewise,

173. Anonymous, Human Rights in Peace Negotiations, 18 HUM. RTS. Q. 249, 249 (1996)
[hereinafter Human Rights in Peace Negotiations].

174. Former U.S. Secretary of State James Baker commented that because the majority of
Americans would not have supported military intervention in Yugoslavia, there were only two avail-
able options: "negotiate a peace deal or let the parties fight it out." JAMES A. BAKER, IIl, THE
POLITICS OF DIPLOMACY 635-36 (1995) (quoted in Human Rights in Peace Negotiations, supra note
173, at 251).

175. In a letter to members of the U.S. Congress, the Colombian Ambassador Luis Alberto
Moreno wrote, "The Colombian Congress determined that if it set the bar too high in terms of pun-
ishment and other prerequisites for combatants to enter the peace process, they would not come for-
ward. They would simply continue to wage war against our society." Letter from Luis Alberto Mo-
reno, Colombian Ambassador to the United States to members of Congress (July 8, 2005) (on file
with author) [hereinafter Letter to Congress]. In Uganda, head peace negotiator, Betty Bigombe, has
expressed concerns that the possible ICC arrest warrants will pressure the rebels in the LRA to ter-
minate peace talks and return to the mountains. See Uganda: Profile of Internal Displacement,
Global IDP Project, available at http://www.reliefweb.int/library/documents/20050globalidp-uga-
1OAug.pdf. Likewise, the International Truth and Reconciliation Commission for Sierra Leone con-
cluded that the government believed in good faith that the RUF "would not agree to end hostilities if
the Agreement were not accompanied by a form of pardon or amnesty .... The Commission is un-
able to declare that it considers amnesty too high a price to pay for the delivery of peace .. " A
Witness to Truth: Report of the Sierra Leone Truth and Reconciliation Commission, Chapter 6, at 4
[hereinafter A Witness to Truth] (quoted in Schabas, supra note 8, at 163).

176. See Scharf, eXile Files, supra note 45, at 343.
177. Human Rights in Peace Negotiations, supra note 173, at 252.
178. President Bill Clinton, Remarks at White House Press Conference (Sept. 19, 1994)
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General Pinochet agreed to relinquish power after the government approved his
self-enacted amnesty, but threatened to rise up against the newly formed democ-
ratic government if any of his officers were prosecuted. 17 9 Furthermore, history
indicates that attempts to prosecute members of the former regime encourage
members of that regime to "close ranks, challenge democratic institutions, or at-
tempt to overthrow the incipient democratic government."' 180

More recently, in Uganda, the locally initiated Amnesty Act proved to gen-
erate a breakthrough in negotiations between the Ugandan government and the
Lord's Resistance Army ("LRA"). In December, 2004, peace negotiator Betty
Bigombe used the prospect of amnesty to convince the LRA rebels to meet with
government officials for the first time in the history of the 29 year conflict. 18 1

Professor Julian Ku noted that "the apparent success of this round of peace talks
has been an informal assurance by the International Criminal Court that it would
not pursue enforcement of arrest warrants against the rebel LRA leaders." 182

Many Ugandans are concerned that the threat of ICC arrests (the warrants have
not been formally withdrawn 183) may hinder the prospect for peace in this war-
torn region. As one observer commented, "Why would rebel leaders surren-
der.., only to risk ending up in prison?" After 20 years of war, he observed,
"the people here seem ready to make a stark trade-off. Giving up justice for the
hope of a chance at peace."1 84 The ICC will soon have to "choose between jus-
tice or peace. This is an agonizing choice, but a necessary one."'185

2. Amnesties Avoid Placing Costs on Conflict-Ridden Societies

Opponents of amnesties argue that prosecutions are necessary to vindicate
humanity's interest in seeking justice for crimes that offend the norms of all
mankind. Since all of humanity has an interest in deterring serious crimes under
international law, all of mankind should bear the costs of attaining this benefit.
Yet, refusing to recognize amnesties places the cost ofjustice (a good for the en-
tire international community) on conflict-ridden states.18 6 People living in states

(quoted in Scharf, Swapping Amnestyfor Peace, supra note 11, at 9).
179. CHILE: A COUNTRY STUDY 216 (Rex Hudson ed., 1994).
180. Scharf, Swapping Amnesty for Peace, supra note 11, at 9 (noting that Uruguayan Presi-

dent Julio Maria Sanguinetti passed amnesty legislation in order to avert the potential military upris-
ing precipitated by government attempts to prosecute officers of the former military regime).

181. Victims of LRA War Speak Out on Treatment of Rebels, THE MONITOR, Aug. 10,
2005, available at http://allafrica.com/stories/2005081OO3O2.html..

182. Julian Ku, Truce Reached in Uganda: The ICC's Dilemma Continues, Aug. 27, 2006,
available at http://www.opiniojuris.org/posts/l 156658264.shtml.

183. Id. ("[A]s far as I know, the arrest warrants have not been formally withdrawn so the
ICC could still be planning to seek enforcement at some point in the future. In fact, because the LRA
is going to withdraw into southern Sudan under the truce, the ICC could (and probably already has)
demanded that the Sudanese government arrest the LRA leaders.").

184. Oliver Murray, Ugandan War Shows No Signs of Letting Up, CTV Television (Gulu,
Northern Uganda) (Aug. 13, 2005).

185. Ku, supra note 182.
186. See Villa-Vicencio, supra note 164, at 212 (noting the need to balance the international

community's right to justice with the people's right to peace).
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in which the crimes occur may have to bear extended hostilities in order for the
international community to receive the benefit of bringing perpetrators to jus-
tice. Such a result may have been unavoidable several decades ago when inter-
national lawyers viewed sovereignty as a barrier to intervention. Today, as the
notion of sovereignty has been redefined, this result is no longer acceptable: 187

"The quest for justice for yesterday's victims of atrocities should not be pursued
in such a manner that it makes today's living the dead of tomorrow."' 188

In the past two decades, the international community has redefined the the-
ory of sovereignty. The Westphalian notion of sovereignty, in which states are
permitted to handle their internal affairs free from international interference, has
largely been discarded. 189 Two developments have altered this historical notion
of sovereignty. First, as the world becomes increasingly interconnected, events
in one country influence the rest of the world, and thus countries have a greater
interest in what occurs within the boundaries of other countries. 190 Second, the
belief that humans have certain fundamental rights is inconsistent with the no-
tion that states may freely commit certain acts within their own borders. 19 1

Today we see sovereignty as a benefit that is conditioned on a state's abil-
ity to meet certain obligations. 19 2 States have a duty to protect their own people,
in addition to the obligation to abide by international law and respect the sover-
eignty of other nations. So long as a state satisfies these duties, it may retain
sovereignty. If a state violates these obligations-i.e., it commits massive human
rights abuses against its own people or it invades another sovereign state-it
cannot hold sovereignty as a shield to prevent other states from acting. 19 3

As a result of our changing views on sovereignty, and the belief that hu-
mans possess nonderogable rights, there is an emerging consensus that all coun-
tries have an obligation to prevent serious human rights abuses. The UN High
Level Panel on Threats, Challenges and Change recently concluded that the in-
ternational community has the duty to intervene in states that are unable or un-
willing to protect their people against "genocide and other large-scale killing,

187. In 1999, UN Secretary General Kofi Annan asked, "If humanitarian intervention is,
indeed, an unacceptable assault on sovereignty, how should we respond to a Rwanda, to a Srebenica
- to gross and systematic violations of human rights that affect every precept of our common human-
ity?" A More Secure World: Our Shared Responsibility, Report of the High-Level Panel on Threats,
Challenges, and Change, UN Doc. A/59/565, at Foreword (2004), available at
http://un.org/secureworld/report.pdf [hereinafter A More Secure World].

188. Human Rights in Peace Negotiations, supra note 173, at 258.
189. In 1949, the International Court of Justice stated that sovereignty entails "the whole

body of rights and attributes which a State possesses in its territory, to the exclusion of all other
States, and also in its relations with other States." Corfu Channel Case (U.K. v. Alb.), 1949 ICJ 39,
43. In the post-World War II world, absolute state sovereignty was seen as crucial to maintain stabil-
ity in a world marked by vast inequalities in state power.

190. Anne-Marie Slaughter, Security, Solidarity, and Sovereignty: The Grant Themes of UN
Reform, 99 A.J.I.L. 619, 629 (2005).

191. See Slye, supra note 6, at 1175-76.
192. Slaughter, supra note 190, at 628.
193. A More Secure World, supra note 187, at 16 (stating that the "UN Charter's strong bias

against military intervention is not to be regarded as absolute when decisive action is require on hu-
man protection grounds").
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ethnic cleansing or serious violations of international humanitarian law."' 19 4 Al-
though the UN Charter authorizes the Security Council to "take measures neces-
sary to maintain international peace and security," 195 many academics and state
officials argue that countries may legally intervene in third countries to prevent
or terminate massive human rights abuses.1 96

The ability of states to prosecute perpetrators of serious crimes under inter-
national law and the ability of states to intervene to stop human rights abuses are
both based on the same theory: that all states have an interest (and perhaps an
obligation) in preventing and deterring certain crimes that "shock the conscience
of mankind" or "pose a clear and present danger to international security." 197 In
light of this emerging norm allowing humanitarian intervention, states that assert
universal jurisdiction over perpetrators of serious crimes under international law
also have the authority to intervene to stop human rights abuses. Yet, while
states are generally reluctant to multilaterally intervene to prevent or stop human
rights abuses, they are eager to hold perpetrators accountable for their ac-
tions. 198 Given that the ability to violate sovereignty in order to prosecute stems
from the same authority to intervene, countries can only justify the decision to
not intervene by determining that the benefit of stopping the injury (the serious
violation of international law) is not worth the cost associated with military in-
tervention.

This determination may, in many cases, be appropriate. The inevitable loss
of life associated with military intervention may not outweigh the benefit
achieved by stopping the crime against the international community. Of course,
the international community might choose a third option: not intervening and
seeking justice after the conflict has ended. Yet, this course of action, if pursued
regardless of a domestic amnesty, places the cost of achieving this benefit on the
persons in the conflicted state-precisely those whom are most affected by the
crimes-because peace negotiators may not be able to use amnesty to encourage

194. Id. at 57.
195. UN Charter, Chapter VII, Article 42.
196. See, e.g., Robin Cook, Speech to the American Bar Association Lunch (2000) (cited in

INTERNATIONAL LAW: NORMS, ACTORS, PROCESS 905 (Jeffrey Dunoff et al. eds., 2002) ("When
faced with an overwhelming humanitarian catastrophe, which a government has shown it is unwill-
ing or unable to prevent or is actively promoting, the intemational community should intervene.").
Although Cook stated that "wherever possible, the authority of the Security Council should be se-
cured," he made clear that such authorization was not required for states to intervene to stop such
human rights abuses. NATO intervention in Kosovo provides the clearest example of a justifiable
military intervention to stop human rights abuses. Although the Security Council did not authorize
the intervention under its Article 51 powers, the Security Council later declared NATO's actions as
"legitimate". See Secretary General's Statement on NATO Military Action Against Yugoslavia, UN
Doc. SG/SM/6938 (1999) ("It is indeed tragic that diplomacy has failed, but there are times when the
use of force may be legitimate in the pursuit of peace.").

197. A More Secure World, supra note 187, at 31.
198. Prior to NATO's intervention in Yugoslavia, and the subsequent acceptance of this ac-

tion by the international community, states could justify the decision to stand by and prosecute after
the conflict had ended by claiming that, absent Security Council authorization, they were powerless
to prevent the atrocities. Thus, prosecuting the criminals was the only mechanism available to
achieve justice and deter future crimes. This excuse is no longer available.
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a cessation to the hostilities. 19 9 Essentially, by pursuing this course of action,
the international community says: "We are not willing to risk the loss of our
own soldiers in seeking justice, but we are willing to allow more people in the
conflict-ridden state to die in order to preserve the right to seek justice on behalf
of mankind." Placing the cost of justice on the most afflicted party is not consis-
tent with the UN's assertion that states have a "responsibility to protect" popula-
tions which are unable to protect themselves. 200

When the international community decides not to intervene, it should allow
peace negotiators and victims in the country in which the crimes occur to bal-
ance the competing interests of bringing criminals to justice and preventing fu-
ture deaths. Peace negotiators and victims may find that the benefit of saving
future victims from ongoing conflict outweighs the cost of allowing the perpe-
trators to avoid prosecution. 2 0 1 Since all humans have an interest in preventing
and deterring serious crimes under international law-and seeking justice when
they do occur-all humans should share the cost of achieving this benefit. When
third party states decide that the injury to the international community does not
warrant the risk of military intervention, it should not place the cost of seeking
justice for this injury on the persons most affected by the conflict.

3. Opportunity to Establish a Customary Norm for "Legitimate" Amnesties

It is not feasible for the international community to stop all human rights
abuses from occurring and it does not have the resources to punish all criminals
under international law. Thus, the United Nations is left with two choices. It can
refuse to recognize all amnesties and accept the costs described above. Or, it can
recognize amnesties that meet certain standards, thereby helping to crystallize
the emerging norm in international law that requires accountability - but not
necessarily prosecution - for serious violations of international law. The UN
should recognize that, in many cases, properly drafted amnesties may accom-
modate the competing interests of justice and peace, and work to ensure that
states design their amnesty laws in ways that strike the optimal balance between
these two goals. The next Part discusses how amnesties can strike this balance.

199. See Newman, supra note 9, at 350 (arguing that if we read the Rome Statute to prohibit
all amnesties, we "generate costs for conflict-ridden states").

200. The UN report states that "this responsibility also requires that in some circumstances
action must be taken by the broader community of states to support populations that are in jeopardy
or under serious threat." A More Secure World, supra note 187, at 17. Prolonging a conflict-by
refusing to recognize an amnesty deal-in order to secure a benefit for the international community
clearly undermines this responsibility.

201. If the international community believes that the victims do not properly consider the
costs to the international community, they can always remedy the situation by deciding to intervene.
The Truth and Reconciliation Commission in Sierra Leone concluded in its report: "The Commis-
sion also recognizes the principle that it is generally desirable to prosecute perpetrators of serious
human rights abuses," but the Commission is "unable to declare that it considers amnesty too high a
price to pay for the delivery of peace to Sierra Leone." A Witness to Truth, supra note 175.
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IV.
BALANCING THE TRADE-OFF OF JUSTICE FOR PEACE

This Article has established that amnesties that provide some degree of ac-
countability do not violate international law, but likewise do not prevent other
countries or international institutions from asserting jurisdiction. As argued in
the last Part, however, there may be reasons for the UN to recognize certain am-
nesties. This Part now addresses the remaining question: What should be recog-
nized as a legitimate amnesty? This Part argues that there is no model amnesty.
Each conflict presents unique circumstances and challenges that leaders and ne-
gotiators must consider when negotiating truces or drafting amnesty laws. Thus,
the UN should take a pragmatic approach in determining whether to recognize
an amnesty for perpetrators of serious crimes under international law.

Amnesties entail trading one good (justice) in order to obtain another good
(peace). In determining whether to recognize an amnesty, one must carefully
consider whether the amnesty strikes the appropriate balance between these two
goods in light of the circumstances of the conflict. The key to achieving this bal-
ance is to maximize the advantages that amnesties generally provide, while at
the same time minimize the costs associated with foregoing prosecution. Thus,
the "optimal" amnesty (assuming amnesties are a necessary evil) is one that ends
hostilities and avoids placing the cost of justice on the conflict-ridden state, but
also holds criminals accountable for their actions, ensures that they are unable to
commit serious human rights abuses in the future, and is the result of the vic-
tims' desire to seek reconciliation or restorative justice.

A. The Balancing Test

As explained below, the UN can determine whether an amnesty accommo-
dates the competing interests of justice and peace by looking at:

(1) The process by which the amnesty was enacted;
(2) The substance of the amnesty legislation; and
(3) The domestic and international circumstances.
The following chart briefly presents the factors that the UN should weigh.

No single factor should be determinative, and the UN should be free to give
more or less weight to the various factors given the exigencies of the time and
the circumstances on the ground. The factors will be more fully discussed be-
low.
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Factors Favoring Recognition Factors Against Recognizing
Amnesty

PROCESS PROCESS
The amnesty legislation was The amnesty was enacted through
enacted through democratic authoritarian decree.
procedures.
Voters had access to unbiased The government controlled the
information, sufficient to allow information available to the voters.
them to make an informed
decision.
The victims of the atrocities The majority of the population
supported the amnesty. supported the amnesty because they

condoned the actions of the
perpetrators.

SUBSTANCE SUBSTANCE

The amnesty holds the persons The amnesty legislation does not create
covered by the amnesty any mechanism to hold perpetrators of
accountable for their actions. serious crimes under international law

accountable for their actions.
The amnesty takes steps to ensure The amnesty does not take any steps to
that the persons covered are not prevent the commission of future
able to commit similar crimes in crimes.
the future.

INT'L CIRCUMSTANCES INT'L CIRCUMSTANCES
The amnesty is necessary to end The amnesty is not used as a tool of last
the hostilities, resort.
The international community is not The international community is willing
willing to intervene to stop the to intervene.
hostilities.

There are several pros and cons associated with employing a balancing test
rather than a per se rule. The principal cost of the balancing test is that it creates
uncertainty for both peace negotiators and the parties who would potentially be
covered under the amnesty. Rebel leaders may be less likely to agree to an am-
nesty, and thus stop the hostilities, if they are not certain that the UN, the ICC,
or other states will recognize the offered amnesty deal. The most obvious benefit
of adopting a balancing test is that it provides flexibility to the United Nations
and state leaders. We cannot foresee all the circumstances of the future, and
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adopting a per se rule might bind the United Nations' hands when the benefits of
approving an amnesty overwhelm the costs, as most people agree occurred in
South Africa.20 2 In the end, the benefits of adopting a balancing test seem to
outweigh the costs. By modeling an amnesty deal after the positive factors de-
scribed in this Part, peace negotiators can be fairly certain that the international
community will recognize the amnesty deal20 3 and that it will incorporate ele-
ments best suited to maximize the delicate balance between justice and peace.

1. Process

The United Nations should first look to the procedures by which the am-
nesty was enacted. Two groups of people have the greatest interest in determin-
ing whether to grant amnesty to perpetrators of serious crimes under interna-
tional law: the potential victims and the actual victims. The potential victims of
the conflict, which may include all persons in a given region, have an interest in
preserving their own lives. The actual victims have an interest in seeking justice
for their injuries. The UN should strive to protect the interests of both of these
groups.

2 04

In order to determine whether the amnesty reflects the interests of these two
groups, the UN should consider whether:

(1) The amnesty was passed by democratic procedures;
(2) The people had access to adequate information; and
(3) The victims-potential and actual-favored the amnesty.
First, the UN should look to whether the amnesty was enacted through de-

mocratic procedures. 20 5 Democratic procedures ensure that the persons affected
by the crimes have a role in determining the country's response. In most cases,
the democratic enactment of an amnesty should counsel in favor of international
recognition.2 0 6 Justice Goldstone, for example, stated that the Truth and Recon-

202. Richard Goldstone, International Human Rights at Century's End, 15 N.Y.L. SCHO. J.
HUM. RTS. 241, 258 (1999) (quoting Professor Ellmann that amnesty, which has its costs, was the
"price to pay for a peaceful transition from apartheid to democracy"). See also Kamali, supra note
102, at 121 ("Even Archbishop Desmond Tutu admitted that 'without some amnesty provisions, our
reasonably peaceful transition from repression to democracy would instead have become a blood-
bath. "').

203. The creation of some mechanism to submit the proposed amnesty to the UN General
Assembly or the ICC ex ante would further help peace negotiators in their efforts to formulate a
workable, yet internationally acceptable, solution to end the violence.

204. Ideally, the interests of these groups will converge. The groups may both wish to prose-
cute the perpetrators of these human rights abuses. Alternatively, both groups may choose to grant
amnesty. In this case, the concern that the amnesty violates the victims' right to justice is dimin-
ished. Finally, if the potential victims and actual victims differ, the UN may have to balance their
respective interests, looking to other factors in the balancing test.

205. Other commentators have suggested that amnesties may be acceptable, assuming other
conditions are met, so long as the majority of the citizens have endorsed this course of action. See,
e.g., Villa-Vicencio, supra note 164, at 216-18.

206. See, e.g., Burke-White, supra note 101, at 471-72; Draft Protocol to the Statute of the
International Criminal Court on the Proper Limitations to Municipal Amnesties Promulgated in
Times of Transition (cited in O'SHEA, supra note 25, at 330).
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ciliation Commission was "morally justified because it was created by South Af-
rica's first democratically elected legislature - a legislature that represents the
victims of apartheid.",

2 07

Similarly, the UN should be hesitant to recognize an amnesty enacted
through authoritarian decree. In these cases, it is almost impossible to discern
whether the victims and those affected by the crimes desired the amnesty. There
is at least one situation, however, in which the lack of democratic procedures
may not necessarily weigh against international recognition. It is foreseeable
that peace negotiators may have to conduct secret negotiations with rebel forces,
and would therefore not be able to go through the legislative system. In these
emergency cases, the UN should not automatically withhold recognition but
should focus on the other factors in the balancing test.

The UN should also look to whether voters had access to unbiased informa-
tion. The democratic process ultimately depends on the free exchange of
ideas.20 8 A truly democratically enacted amnesty requires that the citizens of the
country have access to objective information, sufficient to weigh adequately the
costs and the benefits of enacting the amnesty legislation. The ability to vote is
of little benefit if the state is able to distort or limit the information that is avail-
able to the voters.

Finally, the UN should consider whether the victims, or the persons in the
conflict-ridden region, favored granting the amnesty. The democratic enactment
of an amnesty does not necessarily guarantee that the amnesty reflects victims'
wishes. In countries in which the hostilities were widespread, such as Afghani-
stan, the democratic process may adequately take into account the wishes of the
victims. In cases in which the victims were in the minority, however, procedures
alone may not be sufficient to uphold the rights of victims in determining
whether to seek justice or reconciliation. One can easily imagine a scenario in
which the victims of a country constitute a small minority while the perpetrators
of the crimes have the support of the majority. 209 In such cases, the majority
might approve an amnesty for the perpetrators because they share the same ide-
ology as the perpetrators, not because they value peace over justice.

To prevent such situations from arising, the UN should carefully evaluate
the extent to which victims participated in the democratic process. Victims
should have a significant role in determining whether to grant amnesty to the
perpetrators of the crimes. This role may include increased opportunities to par-

207. Kamali, supra note 102, at 126.
208. In one of his more memorable passages, Justice Holmes stated: "the ultimate good de-

sired is better reached by free trade in ideas-that the best test of truth is the power of the thought to
get itself accepted in the competition of the market .... That at any rate is the theory of our Constitu-
tion." Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting).

209. The conflict in Sudan represents such a scenario. The janjaweed, a militia made up of
Arab-Muslims, has committed a number of crimes against the black-Christian minorities. It is plau-
sible that the majority of the Sudanese population, comprised mostly of Arabs, might vote to grant
amnesty to the janjaweed. In Sudan, 70 percent of the population is Sunni-Muslim while five percent
is Christian. CIA Fact Book: Sudan,
available at http://www.cia.gov/cia/publications/factbook/geos/su.html#People.
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ticipate in the electoral process or greater access to participate in public debate.
The UN should be hesitant to recognize amnesties that the victims or the persons
in the conflict-ridden area (the potential victims) clearly do not support.

2. Substance

The UN should consider recognizing those amnesties that take substantive
measures to achieve some of the benefits commonly associated with prosecu-
tion: accountability and incapacitation. The grant of amnesty should not entail
the grant of impunity.

i. Holding Perpetrators Accountable

Amnesties that include mechanisms-such as truth commissions, civil li-
ability, and noncriminal penalties-to hold perpetrators of serious crimes under
international law accountable for their actions are more legitimate than amnes-
ties that don't provide accountability for two reasons. First, as discussed in Part
II, customary international law may require countries to take steps to hold these
criminals accountable. The UN should be extremely hesitant to recognize am-
nesties that violate a country's international legal obligations. The UN plays a
paramount role in developing international legal norms and ensuring that coun-
tries abide by these norms; it therefore has a duty to promote the equal and just
application of international law to the various member states. The UN would
lose some of its credibility in calling on states to abide by international law if it
allows other states to escape their international obligations.

Second, demanding accountability can achieve some of the benefits unique
to amnesties. Truth commissions, for example, can help the victims find out
what happened to their loved ones and who was responsible for their fates. Truth
commissions can also shed light on the factors that facilitated the commission of
the crimes, and therefore help prevent them from reoccurring. Accountability
measures can also provide some of the benefits commonly associated with
prosecution. Lustration laws and laws requiring criminals to compensate the vic-
tims, for example, increase the costs of criminal behavior and inform the perpe-
trators of these crimes, and their sympathizers, that the community does not con-
done their actions. 2 10

ii. Incapacitation

The United Nations should carefully consider whether the amnesty legisla-
tion incorporates measures to insure that the criminals receiving amnesty will
not return to violence. A number of past amnesties have been ineffective be-

210. For a discussion of lustration laws in post-Cold War Europe, see Roman David, Lustra-
tion Laws in Action: The Motives and Evaluation of Lustration Policy in the Czech Republic and
Poland (1989 -2001), LAW & SOC. INQUIRY 387 (2003).
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cause they failed to incorporate measures that would prevent the commission of
future human rights abuses. The Sierra Leone Lme Accords, for example, were
repeatedly violated by the Revolutionary United Front (RUF) rebels. Although
the Lome Accords called for the rebels to put down their weapons, they did not
contain sufficient enforcement measures, nor did they require the rebels to relin-
quish control over the diamond rich areas of Sierra Leone. 211

Amnesty laws may take steps to incapacitate those covered by the amnesty
by dismantling the group's army or militia, forcing the combatants to turn in
their weapons, requiring members to disclose information about their operations
(including the identities of the leaders), requiring the criminals to relocate to
more secure parts of the country, and ensuring that anyone who violates the
terms of the amnesty is subject to prosecution. The UN may also be able to in-
crease the effectiveness of these measures by committing peacekeeping troops to
monitor the enforcement of the amnesty agreement.

Requiring governments to incorporate incapacitation measures is critical to
justify forgoing prosecution. We normally justify incarcerating criminals based
on three overlapping theories: deterrence, incapacitation, and retribution. Jail
sentences reduce the crime rate by deterring economically motivated criminals
and incapacitating violent criminals. 2 12 Although international prosecutions
may not deter potential perpetrators of serious crimes under international law,
prosecutions could still be worthwhile based on their incapacitation effect, so
long as the benefit from incapacitating criminals outweighs the costs of refusing
to recognize amnesties. If amnesties, however, can achieve the same incapacita-
tion effect as prosecutions, 2 13 the international community can receive the bene-
fit of ensuring that criminals do not commit future crimes, while avoiding the
costs that result from rejecting amnesties. 2 14

3. International Circumstances: The Necessity of Ending the Conflict

The United Nations should also consider the international and domestic cir-
cumstances at the time the amnesty was passed. The UN should be more amena-
ble to accept amnesties when it appears that the amnesty is reasonably necessary
to end the hostilities. As described above, this avoids placing the cost of justice
on the conflict-ridden state.2 15

Likewise, the UN should be reluctant to recognize amnesties when there
are reasonable alternative means for ending the conflict. The international com-
munity has a substantial interest in seeking justice for serious crimes under in-

211. See Macaluso, supra note 67, at 350-52.
212. See supra notes 142-145 and accompanying text.
213. Given the fact that individuals may only be in a position to commit crimes against hu-

manity if special circumstances are present-the perpetrators have access to weapons, can spread
propaganda, can avoid the enforcement power of the state, etc.-we can achieve an incapacitation
effect by eliminating these special circumstances.

214. See discussion supra Part III.C.
215. See discussion supra Part III.C.2.
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temational law. We should not relinquish our right to demand justice unless it is
necessary to prevent the imminent loss of lives. Thus, the UN should consider
whether domestic military efforts might achieve peace, the possibility and costs
of multi-lateral intervention, and the plausibility of other measures that would
not deprive the international community of its right to seek justice. If no alterna-
tive means exist, however, the international community should be reluctant to
place the cost of achieving justice on the conflict-ridden state.

Even if no other means are available to end the hostilities, the UN should
weigh the costs of the continuing hostilities against the benefit of demanding
justice for these crimes. In some cases, the cost of prolonging the conflict may
be small compared to the benefit of holding the perpetrators accountable for
their actions. For example, at the tail end of the conflict in Rwanda, the UN
could have determined that the acts of genocide were so heinous that the need to
bring the instigators to justice outweighed the fatalities that might result from
the ongoing hostilities. Favoring prosecution over peace in such circumstances
might inevitably place the cost of achieving justice on the conflict-ridden state,
but the UN could plausibly determine that such inequity is necessary in order to
achieve a greater demand for justice.

V.
SHOULD THE UN SUPPORT THE AMNESTIES IN ALGERIA AND COLOMBIA?

The UN must soon resolve its equivocal approach towards amnesties, as a
number of countries have recently passed or are considering amnesty legisla-
tion.2 16 On September 29, 2005, the people of Algeria passed the Charter for
Peace and National Reconciliation ("the Charter") in a nationwide referendum.
President Abdelaziz Bouteflika championed this amnesty as an opportunity to
"turn the page" on Algeria's recent bloody conflict. 2 17 In June 2005, Colombia
passed amnesty legislation hoping to bring one of the world's bloodiest and
longest enduring conflicts to an end. While a number of countries have stated
that they support the efforts of Algeria and Colombia to end the bloody con-
flicts, several human rights organizations have called on the UN and the ICC to
reject the amnesties and prosecute the perpetrators of the crimes. 2 18

The UN should carefully consider the impact that its position regarding
these two amnesties may have on the development of customary international
law. Although customary international law may prohibit blanket amnesties,
scholars have been unable to discern any other customary obligation due to di-
vergent state practice. The UN has the opportunity to crystallize emerging norms

216. In addition to Algeria and Colombia, the government of Afghanistan has also extended
amnesty to some lower-level Taliban officials. It is currently considering widening the amnesty to
cover any militant who lays down his weapons. See Taleban Leader 'Rejects Amnesty' BBC NEWS,
May 10, 2005 available at http://news.bbc.co.uk/go/pr/fr/-/2/hi/south-asia/453305 I.stm.

217. Slackman, supra note 14, at A4.
218. See War Crimes Probe Urged, supra note 17.
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that demand some of the features described in the previous Part, and to set an
example for other countries that may consider passing amnesty legislation.

This Part will apply the proposed balancing test to the amnesties in Algeria
and Colombia. Section A provides some background information about the civil
war in Algeria which will place the amnesty in its political context and demon-
strate the gravity of the crimes committed. Section A then discusses the key
provisions of the amnesty and applies the amnesty to the balancing test proposed
in the last Part. Section B focuses on the Colombian amnesty and proceeds in
the same manner. Section C determines whether these amnesties strike an ap-
propriate balance between justice and peace and offers a recommendation to the
international community on whether to accept the two amnesties.

A. The Charter for Peace and National Reconciliation

1. A Brief History of the Human Rights Abuses in Algeria

The Charter for Peace and National Reconciliation is President Bouteflika's
latest attempt to end the civil war in Algeria. The violence started in 1992 after
the country's first democratic multi-party elections for Parliament.2 1 9 Prelimi-
nary reports from the election indicated that the Islamic Salvation Front (FIS),
an Islamic party that had declared its opposition to democracy, 220 was set to win
a majority of seats in Parliament. The military, concerned that an Islamic gov-
ernment would jeopardize its power and hinder economic development, annulled
the elections and declared martial law.22 1 The military established a transitional
government and banned the FIS from all political participation. 222 The FIS sub-
sequently split into two separate groups: the Islamic Salvation Army (AIS),
which sought to overthrow the authoritarian regime and reinstate the democrati-
cally elected government, and the Armed Islamic Group (GIA), which sought to
impose an extremist form of Islamic law throughout the country.223

The AIS focused its insurgency at government targets. The GIA, which had
more radical objectives, attacked both civilian and military targets and was re-

219. Ray Takeyh, Islamism in Algeria: A Struggle Between Hope and Agony, 2 MIDDLE
EAST POL'Y 62, 68 (2003).

220. The FIS's stance was a bit contradictory. Although they officially declared that they did
not believe in democracy, the party nonetheless participated in the democratic elections. This led
many to believe that the FIS's approach to democracy was "one vote, one time." The party's true
objectives, however, were uncertain due to ideological divides within the party. A number of the
party's members adhered to the more extremist version of Islam and opposed democracy because it
elevated the will of the people over the will of God. These individuals advocated the establishment
of an Islamic government in Algeria. Other members in the party, however, viewed Islam as a way
to restore Algeria's cultural heritage, enact social reforms, and end the corruption in the government.
See Claire Heristchi, The Islamist Discourse of the FIS and the Democratic Experiment in Algeria,
11(4) DEMOCRATIZATION 111, 1222-23 (2004).

221. Takeyh, supra note 219, at 69.
222. Heristchi, supra note 220, at 111.
223. Quintan Wiktorowicz, Centrifugal Tendencies in the Algerian Civil War, 23(3) ARAB

STUDIES QUARTERLY 65, 68 (2001).
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sponsible for the worst human rights abuses. 1996, the religious leader of the
GIA issued a fatwa declaring that all persons who did not support the GIA cause
were apostates and therefore legitimate targets of the jihad. 2 4 The GIA subse-
quently targeted civilians who engaged in conduct that the GIA deemed un-
Islamic, including secularists, homosexuals, persons seen consuming drugs or
alcohol, immodest women, and even pre-pubescent girls who did not wear the
traditional hijab.22 5 The GIA also attempted to expand the sphere of Islamic in-
fluence by killing all persons who served as potential obstacles to the spread of
extremist Islam. Thus, the GIA targeted state run schools, members of the press,
academics, and leaders of civil institutions. 22 6 Thousands died in public bomb-
ings. Thousands others died as the GIA entered villages and hacked civilians to
death using knives, machetes, and swords. One commentator noted, "Ordinary
citizens were maimed, decapitated, and burned alive at an alarming rate." 227

The state security forces did little to stop the violence, and even contributed
to the increasing number of deaths. Human rights organizations allege that the
government committed a number of serious human rights abuses during the con-
flict, including massacres, torture, and forced disappearances. 2 2 8 According to
civilian reports, security forces dressed as insurgents killed scores of innocent
civilians in an attempt to turn public opinion against the militants.22 9 The gov-
ernment also routinely kidnapped and tortured suspected militants.2 30 An Ad
Hoc Commission has determined that state security forces are responsible for
over 6,000 disappearances; human rights organizations estimate that the number
is much higher.231

The violence decreased in 1998 when the AIS issued a unilateral cease

fire. 23 2 The AIS had been opposed to the GIA's attacks on civilian targets and
did not support the GIA's radical version of Islam. Furthermore, the AIS was
concerned that the GIA's actions undermined its credibility and popular support,
thus hindering its efforts to restore the democratically elected government. After
the AIS ceased its operations, the government focused its efforts on eliminating

224. Id. at 69.
225. Id. at 70.
226. Id. at 71-72.
227. Id. at 69.
228. Human Rights Watch, Algeria: Human Rights Developments (1996), available at

http://www.hrw.org/reports/1997/WR97/ME-01.htm#P89_36462 (stating that "the regular security
forces and militias also committed gross abuses, including extrajudicial executions, 'disappearances'
and torture. Persons arrested by the security forces were sometimes later found dead, their deaths
attributed to armed clashes or attempted prison escapes.").

229. Slackman, supra note 14, at A4.
230. Algeria Watch, a human rights organization dedicated to observing human rights in

Algeria, claims that Algerian security forces regularly tortured suspected terrorists. One ex-soldier,
who is now living in asylum in the U.K., recounts that security agents would drill holes in suspects'
stomachs and insert cables into their anuses. See Algeria Watch, "Conscript Tells of Algeria's Tor-
ture Chambers," Nov. 3, 1997, available at http://www.algeriawatch.org/mrv /mrvtortReda.htm.

231. Algerian Human Rights Watch, supra note 70.
232. Takeyh, supra note 219, at 72.
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the GIA and reduced their numbers significantly.233

2. The Charter for Peace and National Reconciliation

In 1999, the military named Abdelaziz Bouteflika as President, and he im-
mediately set out on a campaign to end the civil war that left between 100,000
and 150,000 dead.234 Bouteflika has generally had success in these efforts. The
government estimates that fewer than 1,000 armed rebels actively oppose the
government, a significant decrease from the estimated 25,000 at the height of the
war.23 5 The President's latest effort to establish peace, the Charter for Peace and
National Reconciliation, received broad domestic support, and was passed by 97
percent of the voters.2 36 According to Bouteflika, the amnesty is the only way
for Algeria to improve the economy, attract foreign investment, and mend ties
with the West. 237 The key provisions of the amnesty include:

e Amnesty to all rebels who lay down their weapons, excentfor persons who
committed "public bombings, rapes, or collective massacres";

23 8

* Amnesty to all persons already incarcerated, o~gntenced in absentia, so long as
they did not commit the aforementioned crimes;

* The "commutation of and remission of 5 Btence" for persons guilty of public
bombings, rapes, and collective massacres;

* Pardons for "individuals already sentenced and imprisoned for supporting ter-
rorism

9 A declaration that "[t]he people who have disappeared are considerein victims
of the nation's tragedy and their heirs have the right to compensation";

* A declaration that "the right to engage in politi t activities cannot be extended
to anyone who participates in terrorist activities."

233. Id.
234. The exact number of deaths is unknown. Various news sources and policy groups esti-

mate that at least 100,000 people, mostly civilians, have died. Other organizations estimate that this
number is low. Compare Slackman, supra note 14, at A4; (estimating that 100,000 civilians have
died) with Suzan Grego, Algerian Charter Risks Reinforcing Impunity and Undermining Reconcilia-
tion, International Center for Transitional Justice, Sep. 26, 2005 (estimating that up to 200,000 have
died).

235. REUTERS, Algerian Rebels Said to Reject Amnesty, N.Y. TIMES, October 2, 2005, at A3.
236. Algerian Voters Back Peace Plan, BBC NEWS, Oct. 4, 2005, available at

http://news.bbc.co.uk/2/hi/africa/4296474.stm.
237. Id.
238. Charter for Peace and National Reconciliation, Art. II § 2. An English translation of the

Charter is available at http://www.algerianembassy.org.uk/charter-for_peace-and nationalr.htm.
239. Id. at Art. 11 § 5.
240. Id. at Art. I § 8.
241. Id. at Art. II § 6.
242. Id. at Art. IV.
243. Id. at Art. III § 3.
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3. Exoneration of the state for its role in the violence.

The Charter blames rogue state agents for any acts of violence committed
by state security forces, but maintains that state institutions are not responsible
for any massive or systematic attacks against civilian populations. It states: "The
sovereign Algerian people reject any allegation intended to impute to the State a
policy of disappearances.

' 24 "

The provisions of the Charter are rather vague. The President is charged
with filling in the details and can "take all measures aim[ed] at turning its provi-
sions into a reality." 24 5 Thus, the precise contours of the amnesty are uncertain
and may change as the reconciliation process moves forward.

4. Balancing the Trade-off

The Charter has been widely criticized by human rights groups. Yet, Presi-
dent Bouteflika's promises of amnesty have dragged Algeria out of a brutal dec-
ade-long civil war that left over a hundred thousand dead. For some, the Charter
brings the promise of peace; to others, it betrays the innocent victims of the civil
war. Both sides, of course, are correct. The following discussion applies the bal-
ancing test proposed in the last Part--examining the procedures by which the
Charter was passed, the substantive provisions of the amnesty, and the interna-
tional circumstances-to determine whether the Charter strikes an acceptable
balance between justice and peace.

i. Process

a. The Charter was Democratically Approved with the Support of
the Victims

The Charter encompasses a number of measures that favor recognition by
the international community. The Charter was passed by democratic procedures
and received enormous domestic support. The government reports that 80 per-
cent of Algeria's 18.3 million eligible voters tookpart in the referendum.2 46 Of
these, 97 percent voted to approve the Charter. 24 7 Thus, voters appeared to
agree with Bouteflika and believe that the amnesty will help close a brutal chap-
ter in Algeria's history. One voter reported, "We are fed up with the tears, it's
time to forget the past and build a future." 2 48

Furthermore, many victims of the conflict support the amnesty. There is no
evidence that a majority overwhelmed the wishes of the victims, or that the ma-

244. Algerian Human Rights Watch, supra note 70.
245. Charter for Peace and National Reconciliation, supra note 238, at Art. V § 4.
246. Michael Slackman, Algerian Voters Said to Approve President's Postwar Plan, N.Y.

TIMES, Oct. 1, 2005, at A3.
247. Algerians Approve Amnesty, supra note 84.
248. Voters Back Peace Plan, supra note 236.
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jority of the population supported the amnesty because they condoned the perpe-
trators' actions. The civil war in Algeria affected the entire country. The killings
were targeted at the general population, rather than an isolated minority of peo-
ple. Thus, the vote to approve the amnesty reflects the wishes of many, or most,
of the victims.

b. The Lack of Neutral Information

Although the amnesty was democratically enacted, it is unclear whether the
public was adequately informed about the costs of the amnesty prior to the ref-
erendum. The government controls the television and radio stations and there-
fore exercised significant power over the voters' access to information. 24 9 Fur-
thermore, the state has reportedly prevented critics of the amnesty from
expressing their views.2 50 The lack of access to neutral and objective informa-
tion undermines the otherwise fair democratic process.

ii. Substance

a. Reparations to Victims

One positive aspect of the Charter is that it provides reparations to the fam-
ily members of the disappeared. Many of the families of the disappeared are in
immediate need of assistance, and this provision will help ameliorate some of
the pain that these families have suffered. The Charter also declares that the
government shall "take all appropriate measures to enable the beneficiaries of
disappeared persons to cope with this terrible ordeal in dignity." 25 1 This provi-
sion is important to rectify the social ostracization that many families have suf-
fered, mostly because of government efforts to cast doubt on their claims that
state agents had abducted their family members. 252 Providing victims with com-
pensation for injuries is not only just, but may even be required under interna-
tional law. 25 3

b. The Charter Demands Accountability of Some Perpetrators,
but not Most

The Charter demands accountability for some perpetrators of especially se-
rious crimes. The absolute amnesty does not extend to those persons who com-
mitted public bombings, rapes, or collective massacres. (These persons, how-
ever, still benefit from the Charter, which provides reduced sentences for these

249. See BBC, Country Profile: Algeria,
at http://news.bbc.co.uk/l/hi/world/middle-east/countryprofiles/790556.stm (stating that the "op-
position and civil society still have no routine access to state media").

250. Slackman, supra note 14, at A4.
251. Charter for Peace and National Reconciliation, supra note 238, Art. IV, § 3.
252. Algerian Human Rights Watch, supra note 70.
253. See supra note 91 and accompanying text.
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crimes.) This provision may mean that a large number of the militants will serve
jail time, given that bombings and massacres were a preferred method of killing
during the civil war. It is unclear, however, how the government plans to deter-
mine who will fall within this exception to the absolute amnesty.

The main concern with the Charter is that it does not demand accountability
for many other serious crimes under international law. The amnesty covers indi-
viduals who committed torture, indiscriminate killings of civilians, and enforced
disappearances. Persons who committed these crimes will not be held account-
able in any way under the amnesty, nor will the public ever learn about their
acts. 2 54 In fact, the government promises to provide apartments and financial
assistance to those rebels who lay down their weapons and request amnesty. 25 5

The lack of accountability measures may hinder the process of reconcilia-
tion. The families of the disappeared may not be able to forget the past until they
learn the fate of their loved ones. As demonstrated in countries such as South
Africa, the disclosure of truth can help members of society deal with the pain
that they suffer and allow them to forgive those parties most responsible for
it.2 56 A number of Algerians expressed this view. As one Algerian stated, "I do
not want the government to give me money to compensate the loss of my son. I
want it to tell me the truth, and why the security forces kidnapped him-not
more but not less." 2 57 Another person reiterated these concerns: "We want the
truth about the fate of our loved ones. My mother is still keeping my brother's
things in order, in case he returns." 25 8 Many Algerians believe that forgetting
the atrocities betrays the innocent who died in the conflict.259

This lack of accountability, and the provisions that foreclose inquiry into
the alleged crimes, may also violate the country's international legal obligations.
Specifically, they undermine the duty, identified by both domestic and interna-
tional courts, to investigate humanitarian abuses.2 60 This fact weighs heavily
against recognition.

254. The Charter for Peace and National Reconciliation explicitly disaffirms any state re-
sponsibility for crimes committed by the state security forces. It states that the "sovereign Algerian
people reject all allegations aiming at rendering the State responsible for deliberate disappearances."
Article IV. Human Rights Watch noted that legislation passed to implement the Charter, provides up
to five years in prison for any statement concerning the "national tragedy" which "harms" state insti-
tutions, the "good reputation of its agents" or the "image of Algeria internationally." The govern-
ment has recently jailed a number of journalists under this law, further chilling public debate. Eric
Goldstein, Algeria's Amnesty Decree, Human Rights Watch, April 10, 2006, available at
http://www.hrw.org/english/docs/2006/04/12/algeri 13169.htm.

255. Bernhard Schmidh, Algeria's Referendum: The Draft Charter for Peace and National
Reconciliation, QANTARA, available at http://www.qantara.de/webcom/show-article.php/_c-
476/_nr-441/i.html.

256. See, e.g., Marianne Geula, South Africa's Truth and Reconciliation Commission as an
Alternative Means of Addressing Transitional Government Conflicts in a Divided Society, 18 B.U.
INT'L L.J. 57 (2000).

257. Voters Back Peace Plan, supra note 236.
258. Slackman, supra note 14, at A6.
259. Craig S. Smith, Many Algerians are Not Reconciled by Amnesty Law, N.Y. TIMES,

June, 28, 2006, at A3.
260. See supra notes 94, 97, 111-114 and accompanying text.
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c. The Charter Absolves the State of Responsibility

Another concern with the Algerian amnesty is that it prevents the govern-
ment from being held accountable for its role in the commission of serious
crimes under international law. The Charter prohibits people from "ques-
tion[ing] the integrity of all the agents who served [Algeria] with dignity," and
proclaims that the "people reject all allegations aiming at rendering the State re-
sponsible for deliberate disappearances." 2 6 1 Algeria's Ad Hoc Commission on
the Disappeared indicates that the state systematically committed serious crimes

under international law and is responsible for over 6,000 disappearances. 26 2

Human rights organizations also accuse Algerian security forces of torture. The

Charter denies the state's responsibility for these acts, blaming them instead on

rogue state agents. It further declares that these agents "have been punished by
law" and "cannot be used as a pretext to discredit the whole of the security

forces." 2 6 3 The claim that the state did not order these disappearances is ex-

tremely dubious, and Human Rights Watch notes that no state agent has ever
been prosecuted for crimes committed during the civil war.2 6 4 The refusal to in-

vestigate these allegations may violate Algeria's obligations under the Conven-

tion Against Torture, which it ratified in 1989. This refusal is also troubling be-

cause it allows those responsible for serious crimes to remain in positions of

power.
2 6 5

261. Charter for Peace and National Reconciliation, supra note 238, Art. IV.
262. Algerian Human Rights Watch, supra note 70.
263. Charter for Peace and National Reconciliation, supra note 238, Art. IV.
264. Algerian Human Rights Watch, supra note 70.
265. Amnesties that benefit government actors pose unique problems. For one, these amnes-

ties are less likely to prevent those covered by the amnesty from committing future atrocities. States
have the force, resources, and control over their territory necessary to commit atrocious crimes at
any moment. When the persons receiving amnesty also retain power, there is no reason to believe
that they will not return to commit similar crimes in the future since they still have the means to
commit these crimes. Thus, self-enacted amnesties are likely to have little or no effect of incapacita-
tion.

More significantly, the international community has a greater interest in bringing government
officials who commit serious crimes under international law to justice. Crimes committed by the
state threaten the international community in a way that crimes committed by non-state actors do
not. Government-sponsored crimes pose a systemic inversion of sovereignty and threaten to under-
mine the theory of state sovereignty that has served as the foundation for international politics for the
past several centuries. The theory of sovereignty is grounded on the notion that all individuals are
better off if we cede certain powers, such as that of self-defense and seeking retribution, to a central-
ized government. In exchange for these powers, the government accepts the obligation, among oth-
ers, to protect its citizens from domestic and international threats and to seek justice when one citi-
zen commits a wrong against another citizen. When a government commits crimes against its own
people, it uses the very powers that justify its existence to the detriment of the people who relin-
quished tI:e power. These crimes undermine the justification for state sovereignty, and if widespread,
threaten to dissolve the system altogether. See Luban, supra note 121.
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d. The Charter Does Not Incapacitate the Militants

The Charter does not appear to take steps to ensure that those covered by
the anmesty will not return to the armed struggle. 266 The Charter extinguishes
judicial proceedings against individuals who give themselves up to the authori-
ties, and pardons those persons already convicted of crimes other than public
bombings, rape, and collective massacres. The Charter does not indicate how the
government will prevent those persons released from jail from rejoining the ex-
isting militant groups. Moreover, because the amnesty does not take any steps to
resolve the issues that created the initial unrest, there is little reason to expect
those pardoned fighters to permanently put down their weapons. 26 7 The Charter
may actually encourage militants to keep fighting because it does not place any
time limit on the grant of amnesty. Thus, combatants do not have an incentive to
give up the fighting because they know that they can receive amnesty in the fu-
ture. In fact, one of the militant groups has stated that the j ihad will continue.26 8

iii. International Circumstances

a. The Charter Is Not Necessary to End the Conflict

The fact that the amnesty is offered at the end of the civil war also suggests
that the international community should be hesitant to recognize it. The vast ma-
jority of militants have already laid down their weapons, and therefore the am-
nesty is not necessary to prevent the imminent and widespread loss of life. As
noted above, the AIS declared a unilateral cease-fire in 1998, and many mem-
bers of the GIA have defected or have _quit fighting. Officials estimate that there
are only 1,000 militants still operating. 2 69

This fact has lead many observers to question Bouteflika's motive for pro-
posing the Charter. Many critics suggest that the Charter is a political move, in-
tended to consolidate the President's power by "winning the gratitude of two
important constituencies, the security services... and the Islamists."2 70 While
the international community should strive not to place the cost of justice on the
persons most affected by the atrocities, it should not waive its right to justice
just because it is in one government's political interests.

Before determining whether the international community should support
the Charter for Peace and National Reconciliation, this Article examines an am-
nesty recently enacted in Colombia. This comparison will help elucidate the
costs and benefits of the two countries' approaches to dealing with internal con-

266. In June 2006, the New York Times reported that the fighting was not yet over, despite
the fact that approximately 40,000 persons have applied for amnesty. Smith, supra note 258, at A3.

267. Ali Benhadjar, a former rebel leader, stated "that the [the government] is just giving
people money and telling them to be quiet. This is not a solution." Smith, supra note 259, at A3.

268. Algerian Rebels Said to Reject Amnesty, REUTERS, Oct. 2, 2005.
269. Algerians Approve Amnesty, supra note 84.
270. Michael Slackman, Top Algerians Prefer Amnesia to Accountability on War, N.Y.

TIMES, Sept. 25, 2005, at Al.
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flicts that have resulted in widespread violations of international law and hun-
dreds of thousands of deaths.

B. The Justice And Peace Law

The Colombian Congress passed the Justice and Peace Law in June 2005,
in an attempt to end the civil strife that has plagued the country for the past forty
years. The following subsection briefly discusses the background of the conflict.
This discussion is necessary to put the amnesty in context, illustrating the de-
struction that the conflict has already caused and the failure of other attempts to
bring peace to the country. This Section then discusses the key provisions of the
amnesty legislation and subjects the amnesty to the balancing test.

1. A Brief Overview of the Civil Strife in Colombia

The human rights catastrophe in Colombia is the worst in the Western
Hemisphere. 2 7 1 As Jan Egeland, human rights coordinator for the United Na-
tions stated, "It has the biggest number of killings in the Western Hemisphere.
It's the biggest humanitarian problem, human rights problem, the biggest con-
flict in the Western hemisphere." 2 72 From 2002 to 2004 alone, the conflict dis-273
placed over two million persons; only Sudan has higher numbers of displaced
persons. Likewise, it has witnessed thousands of cases of kidnappings, 274 acts of
terrorism,2 75 torture, and other human rights abuses.

The violence in Colombia dates back to the formation of Colombia's two
main leftist guerrilla groups, the Fuerzas Armadas Revolucionarias de Colombia
(FARC) and the Ejercito Liberacion Nacional (ELN). The FARC and the ELN,
self-proclaimed Marxists, have waged guerrilla warfare for the past 40 years,
attempting to overthrow the government and institute agrarian reform, redistri-
bution of property, and increased state control over the economy.276 The FARC
and ELN control much of rural Colombia and finance their armed struggle by
providing protection to the drug cartels, holding wealthy citizens for ransom,

271. Crisis Facing Colombians is Called Worst in Hemisphere, N.Y. TIMES, May 11, 2004,
at A6. For a brief description of Colombia's bloody history, see Pedro Ruz Gutierrez, Bullets, Blood-
shed and Ballots; For Generations Violence has Defined Colombia's Turbulent Political History,
ORLANDO SENTINEL, Oct. 31, 1999, at G 1.

272. Crisis Facing Colombians is Called Worst in Hemisphere, supra note 271.
273. Id.
274. Since 2000, over 7,000 persons have been kidnapped for monetary purposes. See Co-

lombian Ministry of Defense, Logros y Retos de la Politica de Defensa y Seguridad Democrdtica,
available at http://www.colombiaemb.org/opencms/opencms/system/ galle-
ries/download/defense/SeguridadDemocratica_06.pdf.

275. The Colombian government states that over 5,000 acts of terrorism have been commit-
ted since 2000. Id.

276. Jorge Esquirol, Can International Law Help? An Analysis of the Colombian Peace
Process, 16 CONN. J. INT'L L. 23, 30 (2000). The FARC formed shortly after the U.S. helped lead an
attack on a Communist inspired peasant cooperative in southern Colombia. The survivors of the at-
tack, which pitted 16,000 military personnel against a small band of armed peasants, formed the
FARC with Manuel Marulanda acting as the first leader.
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and levying taxes against Colombians living in territory within their control. 2 77

In the 1980s, the violence increased with the formation of the major right
wing paramilitary group, the Auto-Defensa Unida Colombiana (AUC). The
AUC originated as a number of "small defense groups" employed by landown-
ers and businessmen to protect them from guerrillas. As the AUC grew in
power, it started to exert greater influence over certain regions and to engage in
illicit activities to fund its operations.2 78 The AUC and the guerrillas now clash
as much over control of drug trafficking as they do over ideology. Although the
AUC has often collaborated with the Colombian military in combating the
FARC and ELN, it is responsible for some of the worst human rights atrocities
in Colombia, including massacres, torture, forced disappearances, and extrajudi-
cial killings.

27 9

The Colombian government has been unsuccessful in its attempts to end
the hostilities. In 1984, Colombian President Belisario Betancur negotiated a
truce with the guerrillas, but the truce ended one year later when a leftist group
attacked the Palacio de Justicia in Bogota, killing eleven Supreme Court jus-
tices. 28 0 In 1998, President Pastrana also attempted to negotiate peace with the
FARC and even ordered the withdrawal of military forces from a 42,000 square
kilometer area in southern Colombia, granting the FARC almost total control
over the area. 28 1 The FARC, however, continued its attacks and expanded coca
production in its newly acquired territory. After the FARC hijacked a Colom-
bian airliner in February 2002, Pastrana ordered the military to reassert control
over the ceded territory. The FARC withdrew into the mountains but continued
its attacks against the military, paramilitary groups, and civilians.

In 2002, President Uribe was elected, primarily because of his plan to dis-
mantle the guerrilla and paramilitary groups. Uribe has had some success in
meeting this promise. Murders, massacres, and kidnappings have decreased sig-
nificantly in the past three years. In 2002, the AUC declared a unilateral cessa-
tion of hostilities. Shortly after, AUC leaders agreed to remain within a concen-
tration zone for the duration of peace talks with the government. 282 Although
the AUC has frequently violated this cease-fire, the government has continued
peace negotiations. 28 3 President Uribe's most recent and ambitious proposal to

277. See generally Human Rights Watch, War Without Quarter (1998), available at
http://www.hrw.org/reports98/colombia.

278. Today, the AUC membership is about 20,000 strong. Adam lsacson, Peace - or "Pa-
ramilitarization? ", Center for International Policy Report (July 2005) [hereinafter Isacson, Peace or
Paramilitarization].

279. Arturo Carrillo-Suarez, Hors de Logique: Contemporary Issues in International Hu-
manitarian Law as Applied to Internal Armed Conflict, 15 AM. U. INT'L L. REv. 1, 16-18 (1999).

280. State Department Website, available at http://www.state.gov/r/pa/ei/bgn/35754.htm
[hereinafter State Department].

281. GEOFF SIMONS, COLOMBIA: A BRUTAL HISTORY 191 (2004).
282. Ambassador William Wood, The Peace Process with the AUC in Colombia, June 28,

2004 at http://bogota.usembassy.gov/wwwsww32.shtml.
283. Since the AUC announced the ceasefire in 2002, over 8,000 members of the paramili-

tary group have voluntarily disarmed. U.S. Applauds Uribe, supra note 83.
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end the internal strife, the Justice and Peace Law, is the result of these negotia-
tions.

2. The Amnesty Deal

In June 2005, the Colombian legislature approved the Justice and Peace
Law. 284 The Law, although initially tailored for the AUC, extends to all politi-
cally motivated groups, including the FARC. The key provisions of the law are
as follows:

* Articles 10 and 11 provide that in order to be eligible for the amnesty benefits,
combatants must disarm, turn over illicitly gained assets, and admit to past
crimes.

* Article 29 establishes that combatants who had committed certain serious
crimes under international law will not receive complete amnesty, but will receive
reduced sentences of five to eight years. During the duration of the sentence, the
detainees must contribute to their "resocialization" through work or study. The
law provides that the 18 months spent negotiating the terms of the amnesty will
be deducted from the length of the sentence, and permits most sentences to be
served in rural haciendas under house arrest.

e If a combatant seeking amnesty does not make a fully accurate or complete con-
fession, Article 25 states that the combatant may still receive the benefits of the
amnesty legislation so long as the combatant later admits to the charges and the
omission was unintentional. The government may, however, increase the length
of the sentence by 20 percent for the unintentional omission of grave crimes. Per-
sons who intentionally conceal their crimes can be prosecuted to the full extent of
Colombia's criminal laws.

* Article 42 establishes the Fund for the Reparation of Victims and Regional
Commissions for the Restitution of Property. Illegally acquired assets will be de-
posited into the reparation fund and dispersed to the victims.

* Article 44 creates the National Reparation and Reconciliation Commission
which will be led by Colombia's Vice President and will include representatives
from the victims.

The Colombian government recently embarked on a campaign to rally in-
ternational support for the amnesty. In front of crowds in Madrid, Spain, Presi-
dent Uribe described the Justice and Peace Law as a law that provides justice
and reparation to victims, not a law of pardon and oblivion.2 8 In response to
allegations that the law is too lenient, he responded, "I beg that you and all the
members of Amnesty International make the intellectual exercise and prepare to
respond to the other sector, to the guerilla, to the ELN and FARC, who demand
total amnesty, total pardon, whatever the gravity of their crimes." 2 86

In a letter to members of the U.S. Congress, Colombian ambassador Luis
Moreno acknowledged that the legislation had faults. "The law is far from per-

284. Justice and Peace Law, supra note 16.
285. Press Release, Office of the President, Colombia, "President Uribe Asks to Compare

Justice and Peace Law With Other Peace Initiatives in the World" (July 11, 2005),
http://www.presidencia.gov.co/sne/2005/julio/l 1/12112005.htm.

286. Id.
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fect and because we are seeking peace and justice simultaneously, it is inevitable
neither cause will be served perfectly." 28, He then asked the congressmen to
compare the Justice and Peace Law to other amnesties around the world: "In
comparison to other peace processes around the world and every previous peace
process in our country's history, Colombia is applying a higher standard of jus-
tice by requiring full confessions of violations, andoproviding a level of punish-
ment, before any legal benefits can be bestowed." 2 88

Thus far, President Uribe's efforts to assure international cooperation with
the amnesty have been successful. The European Union Council adopted a
council conclusion stating, "if the new law is effectively and transparently im-
plemented it would make a positive contribution to the search of peace in Co-
lombia." 2 89 The Bush Administration has also pledged its support.29 0 Under
Secretary of State for Political Affairs Nicholas Bums recently defended the leg-
islation from critics: "Some have argued that the law is not tough enough on
members of paramilitary forces. Ultimately, however, the balance between
peace and justice is a decision for Colombians to make for themselves." 29 1

A number of human rights activists are more skeptical of the legislation.2 92

These organizations have leveled three main criticisms against the amnesty law.
First, the law may not adequately facilitate the truth behind many of the crimes,
or the circumstances in which they occurred. Combatants may have little incen-
tive to fully disclose their crimes; if evidence of un-confessed crimes is later
brought forth, the combatant can still receive the benefit of the amnesty by con-
fessing and stating that the omission was unintentional.2 9 3 Moreover, the bill
does not expose or acknowledge the military's role in the human rights abuses.
The bill effectively allows the government to place sole responsibility for the
atrocities on the paramilitaries and the guerrillas without acknowledging its own
collaboration with the AUC.29 4

Second, the bill may provide de facto immunity to many combatants who
do not disclose their crimes. The legislation provides for only 20 prosecutors
and 150 investigators. After a combatant confesses his crime, the prosecutor has
36 hours to decide whether to press charges and then 60 days to complete its in-

287. Letter to Congress, supra note 175.
288. Id.
289. Council of the European Union, Council Conclusions on Colombia, 2678"' Council

Seesion, Luxembourg, Oct. 3, 2005, available at
http://ec.europa.eu/comm/extemalrelations/colombia/doc/ccc_03-I 0-05_en.pdf.

290. U.S. Applauds Uribe, supra note 77.
291. Id.
292. Amnesty International, for example, stated that the Justice and Peace Law "will exacer-

bate Colombia's endemic problem of impunity, and risks demobilized paramilitaries being reinte-
grated into the armed conflict." Amnesty International Press Release, "Colombia: Justice and Peace
Law will guarantee impunity for human rights abusers," April 26, 2005, available at
http://web.amnesty.org/library/print/ENGAMR230122005.

293. "Without Peace and Without Justice," Colombian Commission of Jurists, available at
www.coljuristas.org [hereinafter Without Peace].

294. Id.
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vestigation.2 95 Critics argue that this time frame is insufficient to allow the gov-
ernment to prepare a case against a combatant charged with committing crimes
against humanity.

2 96

Third, some critics worry that the law will fail to demobilize the paramili-
tary and guerrilla networks. Combatants are not required to reveal the structure
of their organization or leadership. 29 7 Furthermore, even if a combatant con-
fesses his crime the benefits of the amnesty are not conditioned on the complete
demobilization of the paramilitary or rebel groups. Thus, leaders may receive
amnesty even though their subordinates continue to operate.

3. Balancing the Tradeoff

These concerns with the law are well founded. As the Colombian govern-
ment readily admits, the Justice and Peace Law has its flaws. Yet, all amnesties
will inevitably fall short of what the international community might ultimately
desire. The important question is not whether the amnesty is perfect in all re-
spects, but whether it is an acceptable compromise between justice and peace.

i. Process

a. Democratically Enacted with Support of Victims

The Justice and Peace Law was democratically enacted by the Colombian
Congress. The legislation was debated in Colombia for over two years before it
was finally enacted and has undergone a number of modifications resulting from
political compromises. 298 According to the U.S. State Department, "the legisla-
tion is the result of more than two years of transparent, democratic debate." 29 9

Moreover, there is no evidence that the Colombian government attempted to
control the debate or silence opponents of the legislation.30 0

The enactment of the bill does not suggest that the wishes of the victims
were overwhelmed by a majority, or that perpetrators had the support of the ma-
jority of the population. As is the case in Algeria, nearly everyone in Colombia
has been affected by the forty years of civil strife. In addition to the tens of thou-
sands who have been injured or killed, three million persons have been dis-
placed in the past decade.30 1 Although many individuals in rural communities
distrust the government and the military-mostly because of its perceived col-

295. Justice and Peace Law, supra note 16, Articles 17 and 18.
296. See Without Peace, supra note 293; Press Release, Adam Isacson, "A response to the

Colombian Embassy's July 12 letter to Congress regarding paramilitary demobilizations", Center for
International Policy (July 14, 2005), available at http://ciponline.org/colombia /050714memo.pdf
[hereinafter Response to Ambassador].

297. Response to Ambassador, supra note 296.
298. Letter to Congress, supra note 175.
299. Supra note 83.
300. Id.
301. See supra notes 272-275 and accompanying text.
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laboration with the AUC-President Uribe enjoys broad domestic support. 30 2

The FARC and the AUC, on the other hand, are generally despised by Colombi-
ans.

ii. Substance

a. The Law Demands Accountability

The Justice and Peace Law goes further than previous amnesties in de-
manding accountability for perpetrators of serious crimes under international
law. It requires combatants to disclose their crimes in order to receive the bene-
fits of the legislation. So long as courts make it clear that combatants cannot eas-
ily evade the full disclosure requirement-by scrutinizing any claim that a pre-
vious omission was unintentional-combatants will have a great incentive to
fully confess their crimes. 3 03

Furthermore, the law requires combatants to turn over illegally acquired as-
sets, which are then used to compensate the victims of the conflict. This serves
to penalize the combatants but also provides the victims with redress for their
suffering. Providing victims compensation for injuries is not only just, but may
even be required under international law, as the Inter-American Court of Human
Rights has suggested.30 4

More significantly, the Justice and Peace Law mandates limited "impris-
onment" for perpetrators of serious crimes. Even though these perpetrators may
spend their sentences under house arrest or in relatively luxurious "jails,"30 5 this
provision does more to hold perpetrators accountable than any previous amnesty
legislation, including the widely lauded South African amnesty deal. Conse-
quently, it sends a message to the people that the government does not condone
the guerrillas' and paramilitaries' actions, and that anyone who commits such
acts will be held legally accountable.

b. The Amnesty May Not Prevent the Rebels from Committing
Future Crimes

However, it is unclear whether the Justice and Peace Law will successfully
incapacitate combatants who receive amnesty for their crimes. On one hand, the
law requires combatants to identify themselves, put down their arms, and turn
over illegal assets. 306 Those who serve reduced sentences will not be able to

302. Recent polls place Uribe's approval ratings at 78 percent, the highest of any leader in
Latin America. Juan Forero, Colombian President Scrambling in Fight to Run Again, N.Y. TIMES
Oct. 8, 2005, at A6.

303. Although some critics argue that combatants are unlikely to fully disclose their crimes,
courts may encourage full disclosure by placing the burden on the defendant to prove that his omis-
sion was unintentional. After all, it does not seem plausible that a combatant would easily forget
committing crimes against humanity.

304. See supra note 93 and accompanying text.
305. See supra note 284 and accompanying text.
306. Ambassador Luis Alberto Moreno claims that this amnesty legislation will enable the
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commit crimes while they serve their time, a period ranging from five to seven
years. On the other hand, the law fails to take a number of steps that would hel
ensure that the paramilitary and guerrilla groups are successfully dismantled.30 7

Ideally, the legislation would require combatants to fully disclose more than
their identity and their past crimes. The government may need more informa-
tion-such as the identity of the rebel leaders, operations strategy, strength of
numbers, training bases, etc.,-to successfully dismantle the groups. Disman-
tling the existing groups not only improves the immediate security of the coun-
try, but will help ensure that the persons covered by the amnesty do not return to
fight upon completion of their sentences. Critics suggest that the administration
rejected this full disclosure requirement in order to protect certain government
officials or wealthy landowners who might be implicated in the commission of
crimes.

30 8

c. The Amnesty may Prevent Accountability for State Actors

As with the Algerian amnesty, the UN should be concerned that the Justice
and Peace Law will indirectly absolve state actors for their participation in
crimes. Although the law does not directly grant amnesty to state actors, it does
not require the state to acknowledge its involvement in human rights atroci-
ties. 30 ' The UN should place pressure on the Uribe Administration to investi-
gate the role that the government and the military have played in the commis-
sion of widespread human rights abuses. If Colombia truly desires to eliminate
the culture of impunity, it must disclose its collaboration with the AUC and any
direct involvement in attacks on civilian populations.

government for the first time to "monitor [the combatants'] actions to ensure they do not return to a
life of violence." Letter to Congress, supra note 175.

307. See Isacson, Peace or Paramilitarization, supra note 278, at 3 ("Dismantlement is such
an important issue that, if Colombia fails to include provisions to guarantee it, the Center for Interna-
tional Policy will be forced to recommend that the United States deny financial support to Colom-
bia's paramilitary demobilization process.").

308. Several commentators are also concerned that even if the law successfully disbands the
AUC and the FARC, these combatants will form smaller "mafia-like" organizations. As the para-
militaries and guerrillas become less ideologically driven, and confrontations between the groups
become less frequent, they have less incentive to maintain large, national military-like organizations.
There is evidence that this process has accelerated since negotiations started with the government in
2003. See Isacson, Peace or Paramilitarization, supra note 278, at 4.

309. In 2005, reports of crimes committed by security forces increased. The High Commis-
sioner for Human Rights in Colombia received allegations of massacres committed by security
forces in Antioquia, Arauca, and Boyaca. The Commissioner observed an increase in allegations of
sexual crimes and extrajudicial killings. The Commissioner also reported that the security forces
allegedly cooperated with the AUC in coordinated raids against rural towns. REPORT OF THE HIGH
COMMISSIONER FOR HUMAN RIGHTS ON THE SITUATION OF HUMAN RIGHTS IN COLOMBIA para-
graphs 117-18 (2005).
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iii. International Circumstances

a. The Amnesty is a Tool of Last Resort

The duration of the conflict and the failure of past efforts to establish geace
suggest that the UN should be more willing to recognize the amnesty. 3 hS The
country has battled various guerrilla groups for over forty years, leaving hun-
dreds of thousands dead and millions displaced. The government attempted to
negotiate peace deals with the FARC in 1984-87, 1991, 1992, and 1998-2002,
but each attempt ultimately failed. The brutalities only increased in the 1980s as
drug traffickers and wealthy landowners organized the AUC to defend them
against attacks by the FARC and the ELN, each side committing heinous crimes
against civilians perceived to be loyal to the opposing side. Cease-fires with
both the FARC and the AUC have routinely been violated. Military incursions
into paramilitary and guerrilla strongholds have had some success but have in-
flicted countless casualties on civilians and forced hundreds of thousands to
move away from these conflict-ridden regions. Although the AUC has called a
cease-fire, the FARC continues to commit serious crimes. 3 1 1 The Colombian
government has decided to grant amnesty only after repeated efforts to end the
conflict have failed. Thus, it appears reasonably certain that the amnesty may be
the only way, absent multi-lateral military intervention, to end the hostilities.
Refusing to recognize the amnesty now places the cost of justice on the Colom-
bian people, a population that has witnessed countless horrors.

Finally, it is important to note that Colombia does not violate any treaty ob-
ligations by offering amnesties or reduced sentences to combatants. The Geneva
Conventions do not apply because this is a domestic conflict; the Convention
Against Torture does not apply because the law covers non-state actors; and
there is no evidence of genocide. The amnesty law does not violate customary
international law because it does provide some degree of accountability and re-
dress for victims.

C. Recommendation

This is an extremely important decision for the international community.
The legal status of amnesties is currently at a crossroads. Although scholars and
jurists suggest that amnesties may be illegal under international law, state prac-
tice rebuts the assertion that all amnesties for serious crimes under international
law are per se invalid. Nevertheless, there are emerging norms that demand
greater accountability for serious crimes under international law. The interna-
tional response to these amnesties may indicate the future of amnesties in gen-
eral. If the UN and the international community reject both amnesties, custom-

310. See supra Part V.A.
311. See Associated Press, Colombians Keep Uribe in Power in Landslide; U.S. Ally has

Led Fight v. Rebels, WASH. POST, May 29, 2006, at A 17 (noting that although the AUC has called a
ceasefire, "an end to the violence perpetrated by leftist rebels remains elusive").
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ary international law may soon follow. If, on the other hand, the international
community accepts one or both, it can set the standard for future amnesties.
Thus, the debate surrounding the Charter for Peace and National Reconciliation
and the Justice and Peace law has greater implications than the fate of several
thousand combatants.

The UN should not support the Algerian amnesty. As the balancing test
suggests, the Charter does not strike an appropriate balance between justice and
peace. Although the majority of Algerians voted in favor of the Charter, the in-
ternational community also has an interest in seeking justice for the serious
crimes under international law that the militants committed during the course of
the civil war. The international community should only relinquish this right in
order to achieve a greater good.

The Charter does not provide this greater good. It fails to provide many of
the benefits associated with prosecution, and essentially asks the nation and the
world to forget about the heinous acts committed by the Islamic militants. The
Charter does not demand any accountability from the militants, except those
who committed public bombings, rapes, or collective massacres. Militants who
committed indiscriminate murders, extrajudicial killings, or forced disappear-
ances, however, do not have to answer for their crimes. The Charter likewise ab-
solves the state of all responsibility for its part in the atrocities, and denies the
families of the victims any opportunity to determine the fate of their loved ones.
Recognizing the Algerian amnesty will undermine the emerging norm in inter-
national law that demands some form of accountability for perpetrators of seri-
ous crimes under international law.3 12

Neither does the amnesty offer many of the benefits to the international
community that amnesties often provide. The amnesty is not necessary to end
the hostilities. The AIS has already declared a unilateral cease-fire against the
government, and the number of militants has dwindled significantly in the past
years. Since the amnesty is not necessary to prevent the deaths of many innocent
victims, seeking justice on behalf of the international community does not place
the cost of justice on the conflict-ridden state.

The UN, on the other hand, should support Colombia's Justice and Peace
Law. The law incorporates many of the positive characteristics of amnesties de-
scribed in this Article, and the positive aspects of the amnesty outweigh the
negative ones. Specifically, it was enacted through transparent, democratic pro-
cedures; the amnesty demands greater accountability than previous amnesty
deals; and the amnesty comes after repeated attempts to end the hostilities have
failed. This is not to say that the amnesty is perfect. Ideally, it would incorporate
measures to ensure that the combatants cannot return to a life of violence and
would provide the prosecution with greater resources. Demanding that amnesties
achieve almost all of the benefits of prosecution, however, is to ignore the reali-

312. Shortly before this Article was scheduled for publication, the N.Y. Times reported that
"interviews with dozens of people affected by Algeria's approach suggest that its amnesty program
is less a model than a cautionary tale." Smith, supra note 259, at A3.
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ties that the peace negotiators face and would create a de facto prohibition
against amnesties. There will inevitably be a gap between what is just in the
ideal sense and what the parties can in fact negotiate. This is precisely why the
UN should subject amnesties to a balancing test, weighing the pros and cons of
each amnesty in light of the specific circumstances surrounding its enactment.

The Justice and Peace Law, while not perfect, may be the best opportunity
to establish peace after forty years, and at the same time provide accountability
demanded by the international community. The international community can
remedy some of the deficiencies in the legislation by lending support to the Co-
lombian government in its attempts to demobilize the rebels, encouraging the
judiciary to demand full disclosure of past crimes, and pressuring the govern-
ment to cease cooperating with the AUC.

Importantly, accepting the Justice and Peace Law preserves the ability of
other governments to use amnesties to end horrible conflicts in their own coun-
tries. Rejecting the Justice and Peace Law-which goes further than any previ-
ous amnesty to demand accountability-and requiring countries to do more to
hold perpetrators accountable, may place too great a burden on peace negotiators
and de facto make amnesties illegal. Demanding greater accountability may
push that balance too far to the side of justice, ignoring the equally compelling
demand for peace and preservation of life. In determining whether to recognize
this amnesty, it is important that the international community consider whether it
wants to eliminate the use of amnesties altogether.

VI.
CONCLUSION

It is time to rethink the value that amnesties, if properly drafted, may pro-
vide to the international community. Unless the international community is will-
ing to intervene whenever serious crimes under international law occur - and
recent atrocities in Africa and elsewhere demonstrate that it is not - amnesties
may provide one of the only mechanisms for bringing peace to a conflict-ridden
region, thus helping to prevent the deaths of hundreds or thousands of innocent
civilians. In determining whether to recognize an amnesty, the international
community must weigh the competing interests of justice and peace. Justice re-
quires that we hold perpetrators of serious crimes under international law ac-
countable-though not necessarily through criminal punishment-for their ac-
tions. Justice also demands that amnesty deals be enacted through democratic
procedures, which take into account the victims' wishes. Peace, on the other
hand, demands that the international community does not deprive conflict-ridden
states of their only mechanism for ending the hostilities. While the international
community has an interest in prosecuting persons who commit atrocious acts,
this interest does not always trump the interest of those in the war torn region of
restoring peace and preserving their own lives. Peace also demands that any am-
nesty legislation take measures to ensure that the combatants covered by the
amnesty cannot return to commit similar acts in the future.
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The international community is currently at a crossroads. While states have
continued to pass amnesties and negotiate peace deals, many UN officials and
international legal scholars have argued that granting amnesties to perpetrators
of serious crimes under international law violates international legal norms.
These exhortations for greater accountability have had some effect: states in-
creasingly incorporate mechanisms into amnesty deals for holding perpetrators
of crimes accountable for their actions. The UN and international legal scholars
should applaud these efforts and recognize amnesties that attempt to strike the
appropriate balance between justice and peace. If they choose not to, their calls
for change will fall on deaf ears, and they may lose their unique ability to influ-
ence the development of customary international law.
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Multidisciplinary Practice Through
Developing-Country Lenses: The

Imperatives of the Nigerian Regulatory
Context

By
George C. Nnona*

ABSTRACT

This article addresses cardinal issues of law and policy raised by the subject of
multidisciplinary practice (MDP) as that subject relates to a specific developing
country: Nigeria. In so doing the article confronts a neglect of developing country
perspectives in the academic literature on the subject-a neglect arguably with its
roots in the notion that MDP is a subject at the cutting edge of professional regu-
lation to which developing countries have neither the need nor the wish to con-
tribute. More specifically, the article argues that the Nigerian regulator, in the
light of the country's developmental needs, faces certain critical choices in its ap-
proach to the MDP question. These critical choices have consequences not just
for the legal profession as an interest group, but more importantly, for the broader
social and economic development of the country. The article cautions against too
dogmatic an approach to MDP regulation and counsels instead a pragmatic and
strategic view of MDP in the context of the history and functions of the legal pro-
fession within the peculiar social milieu of Nigeria, as well as the reality of a
globalizing legal services arena in which legal services constitute not just an ele-
ment of domestic social regulation but also items of international trade amenable
to certain economic considerations. In counseling a pragmatic and strategic ap-
proach to the issue, the article draws attention to the strategic policy considera-
tions that influenced regulatory decisions on MDP in several jurisdictions, espe-
cially the United States and France, the divergent resolution of the MDP question
in these jurisdictions, and the ultimate primacy of each jurisdiction's needs and
circumstances-rather than a particular orthodoxy-in addressing and resolving
these policy concerns.

* Associate Professor, Roger Williams University School of Law.
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I.
INTRODUCTION

Multidisciplinary Practice (MDP) may be defined as joint professional
practice between lawyers and members of other professions where their profes-
sional activities in pursuit of such joint practice involve the offer of legal ser-
vices to the public. ' Depending on the context, the term may also mean the pro-
fessional grouping or entity under which or through which such joint practice is
undertaken. In the latter sense, it is coterminous with the term "Multidisciplinary
Partnership." MDP is distinguishable from a situation involving an individual
with dual or multiple professional qualifications, who is thereby licensed to
practice law and one or more other professions. Such a professional implicates
some regulatory difficulties, but these difficulties are quite distinct from those
involving MDP as defined above.

In the last few years MDP and its propriety have been the focus of intense
attention and subjects of debate in major professional and academic circles
around the world.2 However, following the Enron Corporation accounting scan-
dals of 2002 and the subsequent conviction of Arthur Andersen by a Texas court
in connection therewith, the debate over MDP waned. It waned because ac-
counting firms, especially the global accounting firms represented by the Big
Five, 3 constituted the single most powerful constituency driving the quest for the
legalization of MDP in the United States and beyond. Arthur Andersen was the
flagship of the group and its conviction delegitimized the accountants' quest for
additional professional jurisdiction that MDP represented.4 While the debate

1. See George C. Nnona, Multidisciplinary Practice In International Context: Realigning The
Perspective on the European Union's Regulatory Regime, 37 CORNELL INT'L L.J. 115, n.3 (2004).

2. This debate spawned a voluminous literature. See the literature referenced infra note 7.
The American Bar Association has played an active role in the debates, as indicated by the substan-
tial response elicited by way of testimonies, comments and reports by the commission it set up in
1998 to investigate the MDP question. For the records of that commission, see AMERICAN BAR
ASSOCIATION CENTER FOR PROFESSIONAL RESPONSIBILITY, Multidisciplinary Practice,
http://www.abanet.org/cpr/mdp/home.html. Apart from the American Bar Association, the CCBE
(Commission Consultative des Barreaux de la Communaute Europeene; or, in English, the Council
of the Bars and Law Societies of the European Communities) has also been a forum for intense dis-
cussion of the subject, though the CCBE became decidedly set against MDP early in the debates. On
the CCBE, see Nnona, supra note 1, at 150. MDP has also attracted the attention of the International
Bar Association (IBA), which issued the Resolution on Multi-Disciplinary Practices.
INTERNATIONAL BAR ASSOCIATION, Resolution on Multi-disciplinary Practices
http://www.ibanet.org/aboutiba/IBAResolutions.cfm (1998).

3. Deloitte & Touche, Arthur Andersen, Ernst & Young, PricewaterhouseCoopers and
KPMG.

4. The United States Supreme Court recently overturned Arthur Andersen's conviction. See
Arthur Andersen v. United States, 544 U.S. 696 (2005). Arthur Andersen's conviction and the cir-
cumstances surrounding it, however, provided support for the arguments made by MDP critics that
the accounting firms (and by extension other professional groups) out to penetrate the legal market
via MDP were not equipped to safeguard the essential characteristics and functions of the legal pro-
fession in a democracy.
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over MDP has waned, particularly in the United States, the changes wrought as
a consequence of the debate are considerable. This is especially so in the civil
law countries of Europe where the debate led to dramatic changes in the regula-
tion of the legal profession. 5 Even in the United States it led the state of New
York to consider adjustments to its regime for the regulation of lawyers, though
these adjustments were rather token. 6

A noticeable aspect of this debate has been that notwithstanding its essen-
tially international character, the discourse has retained an unapologetically
Americocentric and Eurocentric focus. 7 In particular, very little, if any, consid-

5. In France, it led to the Nallet Report, which recommended far-reaching changes to the
structure of the French legal profession toward the accommodation of MDP. See infra note 89 and
accompanying text. In Germany, where MDP had traditionally been permitted, albeit in restricted
form, the debate engendered a more liberal attitude toward MDP. See generally Laurel S. Terry,
German MDPs: Lessons to Learn, 84 MINN. L. REv. 1547 (2000) (discussing German MDPs). In
Spain, it led to a 2001 review of the General Act of the Spanish Legal Profession of 1982, to make
provisions for MDP. Article 29 of the revised legislation allows lawyers to form MDPs with mem-
bers of liberal professions which are not incompatible with the practice of law. See General Act of
the Spanish Legal Profession (Estatuto General de la Abogacia Espan5la) 1982, as approved by
Royal Decree 658/2001of 22 June, 2001. I am grateful to Maria Isabel K6pcke Tintur6 of the Span-
ish Bar, Barcelona, and Farina Rabbi of Gibson Dunn and Crutcher LLP, New York, for translation
of Spanish language material.

6. The New York State Bar Association proposed rules to govern ancillary services by law-
yers and strategic alliances with non-legal professional service providers. These rules were adopted
by the Appellate Division of the New York Supreme Court effective November 1, 2001. The rules
did nothing more than facilitate the provision of ancillary services and contractual relationships be-
tween lawyers and non-lawyers, rather than a fully-collaborative MDP. The District of Columbia
remains the only regional authority in the USA to have meaningfully allowed MDP by adjusting its
version of the American Bar Association's Model Rules of Professional Conduct (Model Rules) to
accommodate it, albeit with significant restrictions. District of Columbia's version of Model Rule
5.4 provides, in paragraph b, as follows:

b) A lawyer may practice law in a partnership or other form of organization in which a
financial interest is held or managerial authority is exercised by an individual
nonlawyer who performs professional services which assist the organization in provid-
ing legal services to clients, but only if:
(1) the partnership or organization has as its sole purpose providing legal services to
clients;
(2) all persons having such managerial authority or holding a financial interest under-
take to abide by these rules of professional conduct;
(3) the lawyers who have a financial interest or managerial authority in the partnership
or organization undertake to be responsible for the nonlawyer participants to the same
extent as if nonlawyer participants were lawyers under Rule 5.1;
(4) the foregoing conditions are set forth in writing.

See the Rules Governing the Bar of the District of Columbia, as amended by the District of Colum-
bia Court of Appeals via the Rules of Professional Conduct Order of March 1, 1990. A recent
amendment to the District of Columbia Rules of Professional Conduct which was adopted by the
D.C. Court of Appeals on August 1, 2006 to take effect on February 1, 2007, left Rule 5.4(b) un-
changed.

7. Apart from individual essays in myriad journals, there are significant collections of mate-
rial on the subject of MDP in the European and U.S. contexts. The American Bar Association's
Commission on MDP, http://www.abanet.org/cpr/mdp/home.html (last visited Oct. 6, 2006) is a

[Vol. 25:2

3

Nnona: Multidisciplinary Practice through Developing-Country Lenses: The

Published by Berkeley Law Scholarship Repository, 2007



MDP IN THE NIGERIAN REGULA TORY CONTEXT

eration has been given to the implications of MDP for developing countries, the
assumption being perhaps that MDP is an issue at the cutting edge of profes-
sional regulation and developing countries have neither the resources nor the
need to contribute to the debate. 8 This article takes a different tack. It indicates
that MDP is an issue to which developing countries ought to pay some attention.
In this regard, the article uses Nigeria as a case study by examining its approach
to the regulation of MDP vis-A-vis the policy considerations that ought to inform
regulation in this area. The examination is comparative, juxtaposing the Nige-
rian circumstances to those in some other jurisdictions, notably England, the
United States and France. The article contends that in order to achieve optimal
regulation in the context of Nigeria's stage of social and economic development,
the regulators of its legal profession need to adopt a more pragmatic and less
dogmatic approach to regulation in this area. In particular, they need to conceive
of the profession in strategic terms as an engine of growth and as a proper can-
didate for cross-border infusion of know-how. Such a conception of the profes-
sion brings into relief the unique and considerable potentials of MDP in provid-
ing broad access to relevant sources of know-how, capital and technology-a
veritable engine of professional evolution in appropriate context.

II.
THE STATUS OF MULTIDISCIPLINARY PRACTICE

MDP is prohibited in Nigeria, as it is in several other jurisdictions, particu-
larly the United States 9 and England. 10 In Nigeria the prohibition flows from the

veritable mega-site on the subject. Other collections of material include Gary A. Munneke, A Night-
mare on Main Street (Part MXL): Freddie Joins an Accounting Firm, 20 PACE L. REv. 1 (1999);
Geoffrey C. Hazard, Jr. Foreword. The Future of the Profession, 84 MINN. L. REV. 1083 (2000);
Sydney M. Cone, 11I, Views on Multidisciplinary Practice with Particular Reference to Law and
Economics, New York, and North Carolina, 36 WAKE FOREST L. REv. 1 (2001). For a collection of
material on specific European jurisdictions, see Preserving the Core Values of the American Legal
Profession: The Place of Multidisciplinary Practice in the Law Governing Lawyers, being the Re-
port of the New York State Bar Association Special Committee on the Law Governing Firm Structure
and Operation (The MacCrate Report) (2000) [hereinafter Report of the New York State Bar], ob-
tainable from the New York State Bar Association. (A non-paginated version is available at at
http://www.law.comell.edu/ethics/mdp.htm. Reference herein is however to the paginated original
version.)

8. After extensive search the author has yet to locate any law journal article focusing on the
subject as it relates to a specific developing country.

9. In the United States, the Model Rules of Professional Conduct prohibit MDP by banning
partnerships and the sharing of fees between lawyers and non-lawyers. MODEL RULES OF PROF'L
CONDUCT R. 5.4 (1983).

10. Rule 205 of The Code of Conduct of the Bar of England and Wales (2000) prohibits bar-
risters from supplying services through and on behalf of any person, except under the limited excep-
tions for employed barristers under Rule 502. Rule 7 of the Solicitors' Practice Rules embodied in
Chapter 3.03 of The Guide to the Professional Conduct of Solicitors similarly prohibits fee sharing
and partnerships with non-lawyers. See Allison Crawley, The Law Society of England and Wales,
testimony before the ABA's MDP commission (Nov. 12, 1998), available at
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Rules of Professional Conduct in the Legal Profession 1967 as amended11 and
the law of agency. The latter underlie both the relationship of the lawyer to his
client and the relationship of partners inter se. Lawyers as agents of their clients
are fiduciaries and should not serve or be swayed by interests inimical to their
clients. A non-lawyer partner who is not bound by the same rules of professional
conduct as the lawyer potentially exposes the lawyer to conflicts of interest, that
is to situations in which the lawyer's obligations to his client would conflict with
the non-lawyer's professional or other obligations, thereby constraining the law-
yer to make a choice between unalloyed loyalty to his client and loyalty to the
non-lawyer partner or associated interests. The prohibition against MDP also
flows from the rule against lawyers aiding the lay practice of law, 12 since to the
extent that MDPs may involve the actual provision of legal services to the public
by the non-lawyer (lay) partners, a lawyer involved in a MDP can be said to be
aiding the lay practice of law by such non-lawyers. It should be noted, however,
that MDPs need not involve the actual provision of legal services to the public
by non-lawyers, since the non-lawyers can restrict themselves to administrative
oversight and broad policy directions of the partnership or firm, rather than the
details of legal services rendered to particular clients. This reality does not,
however, remove the problems surrounding MDP. Indeed it could worsen such
problems if it effectively results in the non-lawyer partners being mere passive
investors in the law practice carried on within the MDP.

Since MDP is prohibited in England-just as in Nigeria-and since English
precedents and practices retain a certain persuasiveness in Nigerian legal circles
due to abiding post-colonial ties, it is worthwhile to briefly point out the con-
tours of the English approach in this area. Notwithstanding the ostensible leeway
for MDP in section 66 of the Courts and Legal Services Act of 1990, the current
position in England is that MDPs are prohibited, whether they involve barristers
or solicitors. Section 66 of the Courts and Legal Services Act repealed the erst-
while prohibition against solicitors entering into partnerships with non-
solicitors, but left the Law Society of England and Wales (the umbrella organi-
zation of solicitors) with the discretion to prohibit such partnership. It similarly
declared that no common law rule prevents barristers from forming unincorpo-
rated associations with non-barristers, but left the General Council of the Bar
with the discretion to prohibit such association. Both the Law Society and the

http://www.abanet.org/cpr/crawley.html.

11. The Rules of Professional Conduct in the Legal Profession were made by the General
Council of the Bar on December 25, 1967, and amended in Lagos on January 15, 1979. Rule 50(a) of
these rules prohibits partnerships between lawyers and non-lawyers, where any part of the partner-
ship's employment consists of the practice of law. Rule 48 prohibits lawyers from sharing legal fees
with non-lawyers.

12. See id., Rule 37. This Rule prohibits a lawyer from permitting his professional services or
name from being used in aid of unauthorized practice of law by any lay agency, personal or corpo-
rate.
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General Council of the Bar have consequently retained such prohibitions.13

In England the absence of a monopoly for lawyers in the practice of law
has sometimes led to the mistaken belief that MDP is permitted there. In particu-
lar, this has been the case with regard to the establishment there in the last few
decades of legal branches of major international accounting firms, through
which branches the accounting firms have sought to offer legal services to the
public. The legality of such offer of legal services by accounting firms cannot be
gainsaid, since in England, and indeed the United Kingdom in general, the offer
of legal services to the public is not reserved to lawyers, with the exception of
the (perhaps vanishing) monopoly granted to lawyers for litigation, convey-
ancing and probate work.14 Apart from these areas of practice, lawyers have no
monopoly over legal work. Rather, they have only a monopoly of titles, espe-
cially the titles "barrister" and "solicitor." The effect is that there is no monop-

oly for lawyers in England over solicitors' work-the area of law work in which

accounting firms and many other non-lawyers seem primarily interested. As

such, while a non-lawyer (for example an accountant) may not hold himself out
as a lawyer to the public, a non-lawyer is nevertheless free to offer legal services
to the public. 15 However, this freedom should not be equated with the freedom

of a non-lawyer to form joint professional associations with lawyers for the pur-
pose of offering legal services to the public, that is an MDP. Such joint profes-
sional association is not permitted in England.16

In countries like Nigeria or the United States, where lawyers have a more
robust (but by no means complete) monopoly over the offer of legal services to
the public, 17 the existence of this monopoly often beclouds the MDP issue. This

13. See supra note 10 (citing regulations).

14. See Crawley, supra note 10, 2, 3.

15. See Crawley, supra note 10, 112.1-2.3; see also HAMISH ADAMSON, FREE MOVEMENT OF
LAWYERS 28 (1998).

16. See The Code of Conduct of the Bar of England and Wales, supra note 10, Rule 205; The
Solicitors' Practice Rules, supra note 10, Rule 7.

17. In Nigeria, the monopoly flows from Sections 2 and 22 of the Legal Practitioners Act 1962
(LPA) now embodied in Chapter L II of the Laws of the Federation of Nigeria (LFN) 2004. In the
United States, the monopoly flows from the laws (statutes, court rules and judicial decisions) of the
various states which make it unlawful for any person other than a duly licensed attorney at law to
practice law. See for instance the unauthorized practice of law statute of the state of Texas, Texas
Government Code §§ 81.101-.106. This statute was in issue in the celebrated case of Unauthorized
Practice of Law Committee v. Parsons Technology Inc., 1999 WL 47235 (N.D. Tex. 1999), in which
the U.S. District Court for the Northern District of Texas, Dallas Division found the defendant soft-
ware company liable for unauthorized practice of law for offering by way of sale the Quicken Fam-
ily Lawyer, a computer software that instructs users on how to complete over 100 legal forms rang-
ing from employment agreements to wills, for which the software had templates. The injunction
against the sale of the software was subsequently vacated by the Fifth Circuit Court of Appeal fol-
lowing an amendment of the unauthorized practice statute by the Texas legislature to allow the sale
of such software with appropriate caveats. See Unauthorized Practice of Law Committee v. Parsons
Technology Inc., 179 F..3d 956 (5th Cir. 1999). Unauthorized practice of law is a crime in most
states of the Union. For a collection of state statutes on the unauthorized practice of law, see Deb-
orah L. Rhode, Policing the Professional Monopoly, 34 STANFORD L. REV. 1, 11 n.39 (1981). Note
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is because, faced with a situation involving joint practice by lawyers and non-
lawyers, lawyers instinctively respond to the situation as one involving the
breach by the non-lawyers of the lawyers' professional monopoly, that is one
involving the unauthorized practice of law by a lay person.18 While unauthor-
ized practice of law may indeed be implicated, the broader and more fundamen-
tal issue-the issue always present irrespective of the availability or non-
availability of a monopoly of legal work for lawyers-is whether the joint offer
of legal services is permissible; in essence whether it is sound doctrinally and as
a matter of policy for a lawyer to collaborate with a non-lawyer professionally
as members of the same firm, where the provision of legal services to third par-
ties is the aim or result of such collaboration. This is indeed the core of the MDP
question, and it has little to do with whether lawyers have a monopoly or not,
since it can arise in the presence or absence of such a monopoly.

III.
THE CASE FOR AND AGAINST MULTIDISCIPLINARY PRACTICE

What accounts for the sharp division noticeable in the debate over MDP?
Why do some constituencies so earnestly support MDP while others rail against
it? It is necessary to examine these questions generally as a prelude to an exami-
nation of the necessity of maintaining the prohibition in the specific context of
Nigeria.

Those who support MDP rely on two arguments, one of which is primary
while the other is secondary. The primary argument is that MDP derives im-
mense benefits by permitting one-stop-shopping for professional services.1 9 The
secondary argument is that even if some of the criticisms directed at MDP are
correct, there are ways of managing and mitigating the dangers involved. Re-
garding one-stop-shopping, the argument is that there are synergies to be ob-
tained from the joint offering of professional services by groups of different pro-
fessionals working seamlessly on a client's problems without the limitations
imposed by the specific boundaries of each profession. This is particularly so for
the multinational corporate client with sophisticated needs that require the con-
current application of multiple skills. The primary argument is one that empha-
sizes the economic efficiency of MDP. The argument is captured in the words of

that Rule 5.4 of the Model Rules of Professional Conduct is not relevant here because it merely pro-
hibits lawyers from jointly practicing law with non-lawyers but does not-and perhaps cannot-
extend to prohibiting non-lawyers from practicing law by themselves.

18. See, e.g., Olisa Agbakoba, Incursions into the Legal Profession the Way Out (conference
paper delivered circa 1995; on file with the present author). Here, Mr. Agbakoba, dealing with en-
croachments into the lawyer's turf by other professions, notably accountants and chartered secretar-
ies, conceived of the problem exclusively in terms of these other professionals' usurpation of legal
work. He showed no specific concern about those situations involving the offer of legal services by a
firm of lawyers and other professionals (that is MDP) and the peculiar issues attendant thereto.

19. One-stop-shopping denotes the idea of having multiple services offered at one point (firm)
in order to provide clients the convenience and savings of integrated services.
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several commentators. Testifying in support of MDP before the MDP Commis-
sion established in 1988 by the American Bar Association (ABA) to chart the
legal profession's response to the question of MDP, Stefan Tucker, Chair of the
ABA section of taxation, spoke of "sophisticated clients seeking advice on in-
creasingly complex matters often involving an inextricable mix of finance, ac-
counting, law and other disciplines' and of such clients' belief that that they
benefit from 'one-stop-shopping, from looking to one source." 20 He insisted fur-
ther that we "recognize that there is often little, if any, real distinction or vari-
ance between business or financial advice and legal advice, and, in fact the two
are inextricably intertwined. '2 1 Finally, he declared that MDP has evolved in
response to an increasingly consumer-driven global economy, which presents
fewer and fewer "pure legal issues."22

In case the foregoing gives the impression that one-stop-shopping is of in-
terest to only major corporations and big businesses, the testimony of small
businesses and individual consumers before the ABA's MDP Commission indi-
cates otherwise. In a letter to the Commission, Mr. Haydee Vellazquez Til-
lotson, owner of Tillotson Enterprises, a small real estate business, spoke of the
advantage of obtaining "several [types of] services 'under one roof instead of
spending a great deal of time 'consultant shopping' and then bringing each of
these consultants up to speed on my particular needs at the time." 23 He added
that, "in addition to the obvious cost savings of MDPs, there would be the added
benefit of a seamless flow of information among professionals who are all famil-
iar with my business. '"24 The MDP Commission subsequently cited Stefan
Tucker and Haydee Vellazquez Tillotson, among others, as evidence of the de-
mand and need for MDP and the nature of the structures necessary to satisfy
such demand. The commission noted in particular "the inefficiencies in attempt-
ing to satisfy that need through the coordinated advice of professionals in non-
affiliated firms." 25  Regarding individuals as clients of MDP, some of the
Commission's comments are instructive:

As the Baby Boomer generation ages, individual clients more than ever before need
coordinated advice from lawyers, financial planners, accountants, social workers,

20. See Stefan F. Tucker, Chair, ABA Section of Taxation, Written Remarks Submitted to the
Commission on Multidisciplinary Practice (Feb. 4, 1999), at §§ II and IV,
http://www.abanet.org/cpr/mdp/tuckerl.html (last visited November 18, 2006).

21. Id.

22. Id. at § V.

23. See Letter from Haydee Vellazquez Tillotson, Owner, Tillotson Enterprises (a small real
estate business), to Arthur Garwin, Counsel, ABA Comm. on Multidisciplinary Practice (Feb. 19,
1999) http://www.abanet.org/cpr/mdp/tillotson.html (last visited November 18, 2006).

24. Id.

25. See Report to the House of Delegates, ABA Comm. on Multidisciplinary Practice, Appen-
dix, Note 2, at http//www.abanet.org/mdp/mdpfinalrep2000.html (last visited June 5, 2004). Note
that the Commission's recommendation in favor of MDP was ultimately rejected by the ABA's
House of delegates by a resolution of July 11, 2000.
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and psychologists. As the global economy expands, both Wall Street and Main
Street business clients look to teams of professionals from different disciplines for
consolidated advice on complex commercial and regulatory issues.26
MDP opponents deploy a group of interrelated arguments which are unified

by their focus on the capacity of MDP to erode the ethical fabrics of the legal
profession, especially with regard to the lawyer's stature as an independent pro-
fessional beholden to no one other than his client. In this regard, the two funda-
mental arguments they make pertain to confidentiality and conflicts of interest.

A. Confidentiality

The basic postulate of those who oppose MDP on confidentiality grounds is
that the lawyer's obligation to maintain clients' confidences is diametrically op-
posed to the obligation of other groups of professionals-notably accountants in
their capacity as auditors-to disclose information. The accountant as auditor
owes obligations to the public, who are the ultimate beneficiaries of the opinion
statement that results from the accountant's examination of financial statements.
These obligations include the obligation to disclose material information, which
would often conflict with the lawyer's primary obligation to maintain the confi-
dences of the same client.2 7 Imagine, for instance, a situation involving a lawyer
and an accountant practicing as partners in an MDP. Imagine also that a corpo-
rate client retains their firm for both audit and legal services, and that in the
course of providing legal rather than audit services, the firm receives confiden-
tial information from the client showing potential defects in the client's title to
its real estate. Specifically, the firm receives confidential information indicating
that the property on which the client's factory is located-property that the cli-
ent has occupied for about two decades--does not legally belong to the client.
This is because there were formal defects in title documentation at the time the
client purchased and came into possession of the property. Imagine further that
an additional year or two of undisturbed possession by the client would vest le-
gal title in the client by operation of law through adverse possession or prescrip-
tion. In this situation, the lawyer is under an obligation not to disclose the deli-
cate facts of the situation. By contrast the accountant is obliged in conducting
the year-end audit of the same client to disclose or compel the disclosure of the
same facts in the client's financial statement in order to show a true and fair
view of the client's financial affairs. Yet, by disclosing the facts in the financial
statements, the likelihood is that the client's delicate position will be revealed to
the public and that third parties would take steps to prevent the client from suc-
cessfully obtaining title to the real estate by adverse possession.

26. See Background Paper on Multidisciplinary Practices: Issues and Developments (Jan.
1999), http//www.abanet.org/mdp/multicomreportO I119.html (last visited Nov. 7, 2003).

27. See, e.g., James C. Moore, Lawyers and Accountants: Is the Delivery of Legal Services
Through the Multidisciplinary Practice in the Best Interests of Clients and the Public? 20 PACE L.

REv. 33, 37-38 (1999).
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The question of confidentiality is often discussed alongside that of lawyers'
evidentiary privilege, under which lawyer-client communications are privileged
from compelled testimony in judicial proceedings. Though a basic aspect of the
law governing lawyers, this rule is embodied in statutes governing evidence and
court decisions developing the doctrine.2 8 This privilege is implicitly waived if
the privileged communication is disclosed to someone outside the lawyer-client
relationship. As with confidentiality, the argument is that in an MDP, the in-
volvement of non-lawyers impairs this privilege.

Constituencies in favor of MDP respond to this claim by arguing that ap-
propriate structures can be deployed to contain such threats to confidentiality or
evidentiary privilege. In particular, MDP supporters specifically point out that
structures such as Chinese walls, that is ethical screens, can be adopted to miti-
gate or perhaps eliminate the problems involved. The validity of this line of
thinking was tested by the English courts in the case of Prince Jefri Bolkiah v
KPMG, with the House of Lords ultimately endorsing the view that Chinese
Walls are not a complete panacea to the problem of confidentiality in a multidis-
ciplinary setting.

2 9

B. Conflicts of Interest

The fundamental argument made by opponents of MDP in this vein is that

the scope of the rules against conflicts of interest in the legal profession goes
beyond that of other professions. As such, the legal profession's rules against
conflicts of interest become jeopardized when lawyers are permitted to engage
in MDP with non-lawyers, whose norms on conflicts of interest are far less ex-

tensive. Such non-lawyers may, for instance, undertake representation of inter-
ests adverse to a client's interests in situations in which a lawyer would not.30

28. See, e.g., GEOFFREY C. HAZARD ET AL., THE LAW AND ETHICS OF LAWYERING 203-205
(1999). With regard to Nigeria, see Sections 170-173 of the Evidence Act, Cap. 112, Laws of the
Federation of Nigeria 1990.

29. See Bolkiah v. KPMG, [1999] 2 A.C. 222. The case involved an application for breach of
confidence brought by Prince Jefri Bolkiah, former KPMG client, against KPMG in connection with
forensic accounting services sought to be offered by KPMG to Prince Jefri's former employer,
Brunei Investment Agency (BIA). Prince Jefri successfully restrained KPMG from acting for BIA
and any other person who has an interest adverse to that of Prince Jefri. The House of Lords in grant-
ing Jefri's appeal effectively discountenanced KPMG's argument that the Chinese Wall it put in
place was adequate to insulate the sensitive information they obtained while working for Prince Je-
fri, and prevent its use by the firm in the adverse work of investigating Prince Jefri for the BIA. Id. at
passim.

30. It may be the case that there are nuances to the basic principle that a lawyer cannot repre-
sent a party whose interests are antagonistic to the interests of a former client. See Onigbongbo
Community. v. Minister of Lagos Affairs [1971] N.S.C.C. 136, 138-140. See also Rakusen v. Ellis,
Munday & Clarke, [1912] 1 Ch 831. There is, however, little room for equivocation regarding the
basic principle that a lawyer may not concurrently represent parties with adverse interests. See Min-
ister v. Azikiwe (1969] suit No. SC.39/69, unreported decision of April 11, 1969, noted in GANI
FAWEHINMI (ed) 9 DIGEST OF THE SUP. CT. CASES 1956-1984, 769-770 (1986). Indeed, the rule
against concurrent representation of parties with adverse interests is one of ancient vintage, previ-
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This is more so because, to the extent that the obligation to avoid conflicts of
interest flows from basic agency principles and the related fiduciary concept, the
obligation can ordinarily be modified and watered down by contract in the ab-
sence of additional professional strictures constraining such modification and
dilution. Thus a real estate agent, though an agent bound by the general princi-
ples of agency, is permitted by the norms of the estate agency business to mod-
ify the basic agency rule against divided loyalties and conflicts of interest. As a
result, the agent can simultaneously receive remuneration from an individual
client for whom the agent is helping to lease an apartment, and the landlord from
whom the apartment is being leased. Sometimes this takes the form of a splitting
of the agency fee between the landlord and the lessee. It is also within the indus-
try norms for the estate agent to undertake to serve the lessee's best interests in
leasing a property, while receiving a fee calculated as a percentage of the les-
see's rent, thereby leaving the agent with an incentive to make the lessee pay a
higher rent. The apparent conflict inherent in this situation is no problem under
the peculiar norms of the estate agency business. As previously indicated, MDP
opponents emphasize the necessity of protecting the lawyer, and hence his cli-
ent, from the risk of divided loyalties inherent in a situation in which the lawyer
practices jointly with a non-lawyer, the ethics of whose profession may require
or permit him to take actions or make omissions inimical to the lawyer's client,
and who is likely therefore to exert pressure on the lawyer to act in a manner
consistent with that other profession's more liberal rules.

A variant of the conflict of interest argument does not emphasize the pres-
sure that another professional can exert on the lawyer to weaken the lawyer's
more stringent rules on conflicts. Rather, it emphasizes the diminution of the
lawyer's pool of clients resulting from the lawyer's obligation to avoid repre-
senting interests adverse to those of clients for whom he has not provided legal
services, but for whom the MDP firm provides accounting or other services.3 1

Accountants have, for instance, a liberal approach to the treatment and resolu-
tion of conflicts of interests. Thus the same accounting firm can simultaneously
serve as an auditor to Cadbury Nigeria Plc and Nestle Nigeria Plc, notwithstand-
ing that both companies are competitors with adverse interests. In this situation,
the auditor is by virtue of his position privy to important trade secrets belonging
to each company, with the attendant risk of advertent as well inadvertent disclo-
sure of one entity's secrets to the other; yet he is at liberty to undertake both cli-
ents' audit work simultaneously. The standards for lawyers are stricter and sev-
eral possibilities flow from these heightened standards. First, a lawyer in this
situation may be obliged to refrain from taking on the representation of a client
whose interests are adverse to the interests of a client for whom the firm already

ously punishable as a crime by imprisonment of an offending lawyer for a year and a day. This of-
fence (known in medieval England as the offence of ambidexterity, that is dealing with two parties
concurrently, each with one hand) has always been widely criticized and punished. See generally
PAUL BRAND, THE ORIGINS OF THE ENGLISH LEGAL PROFESSION (1992).

3 1. Moore, supra note 27.
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provides audit services. Second, a lawyer's existing representation of a client
may become tainted by the firm's acceptance of a new audit client, where the
new audit client's interests are adverse to those of the client for whom the law-
yer is already providing legal representation. The third and broader possibility is
that the lawyer and other professionals, given the workaday realities of profes-
sional practice, could ignore the applicable rules of lawyer conduct, with the re-
sult that the stricter rules which prohibits lawyers and law firms from undertak-
ing concurrent representation of clients with interests adverse to each other
would effectively become imperiled, if not subverted, by the activities of the
auditor in the MDP. The odds that these possibilities will become realities are
multiplied exponentially in the context of the average multinational MDP firm
providing a multiplicity of services across diverse cities and continents using
tens of thousands of employees at both the partner and non-partner levels.

Proponents of MDP do not have a good response to the opponents' argu-
ment about conflicts of interest, except perhaps the argument that the legal pro-
fessions rules on conflicts of interest are too wide to begin with.

IV.
CRITICAL CONSIDERATIONS IN THE REGULATION OF MULTIDISCIPLINARY

PRACTICE IN NIGERIA

Since MDP is prohibited in Nigeria, it is necessary at this juncture to ex-
plore the reasons for this prohibition and test them against the imperatives of a
sound regulatory framework for the legal profession in Nigeria, a developing
country with needs distinct from those of the United States or England.

It is worth mentioning that the arguments for and against MDP as outlined
above hold some relevance in Nigeria, especially given the common law roots of
Nigeria's received legal system. While the arguments in support of MDP retain
some attraction generally, they seem to apply with less vigor to the Nigerian
situation. The medical profession aside, the proportion of Nigerians attracted to
the services of the major professions at a sophisticated level is very limited.
Those who do seek the services of the legal profession tend to require these ser-
vices for relatively straightforward purposes, such as representation in criminal
litigation or basic conveyancing for metropolitan real estate. 32 The need for
teams of professionals such as accountants, psychologists and lawyers, working
in an MDP across structural boundaries to meet sophisticated client needs, is, in
the Nigeria context, rather far-fetched. Even with regard to corporate consumers
of legal services, where the demand for a multidisciplinary approach to solving
legal and business problems should be stronger and the urge to provide such
services by large MDP firms equally stronger, the Nigerian scenario is different

32. Real estate transactions outside the major metropolitan areas are still conducted in line
with customary practices or an amalgam of customary and received practices, and in any case do not
often require or admit the involvement of lawyers.

2007]

12

Berkeley Journal of International Law, Vol. 25, Iss. 2 [2007], Art. 8

http://scholarship.law.berkeley.edu/bjil/vol25/iss2/8



BERKELEY JOURNAL OF INTERNATIONAL LA W

from that in England, the United States and similar jurisdictions where the MDP
debate has attracted the most attention. Specifically, the Nigerian corporate sec-
tor is not as vibrant or globalized as the corporate sector in these jurisdictions.
Many of the indigenous businesses that would pass as large businesses in Nige-
ria would be small businesses in most of Europe or North America. Aside from
acting as agents for foreign multinationals, indigenous Nigerian businesses
themselves have little presence abroad in their own right. They are essentially
local rather than multinational enterprises and are thus shielded from a major
factor driving the quest for MDP -the need to receive integrated professional
services not just within one locale but uniformly across international boundaries.

In comparison to the arguments for MDP, the dominant arguments against
MDP seem to fare better in the Nigerian context. A case can be made in Nigeria
for an independent legal profession adequately adapted to the defense of indi-
vidual liberties and the facilitation of social and economic interaction. The ar-
guments against MDP therefore hold some water to the extent that these argu-
ments canvass the maintenance of the rules of proper professional conduct, such
as confidentiality and avoidance of conflicts of interest, that provide the founda-
tion for a robust and independent legal profession. Of course some opponents of
MDP in Nigeria openly or implicitly premise their opposition on the need to
protect the professional turf of lawyers from encroachment by other professions,
rather than on the implications of MDP for the welfare of consumers of legal
services. Such reasoning lacks social legitimacy.3 3

The aforementioned notwithstanding, this section of the article canvases a
set of key considerations in the regulation of MDP that is premised on the con-
viction that the MDP debate as conducted so far, and as exemplified by the ar-
guments for and against it, constitutes a tempest in a tea cup for the Nigerian
regulator. The dominant reasons for and against MDP as explored above are
rather marginal when applied to the general circumstances of Nigeria, and the
Nigerian regulator must therefore look to other factors and reasoning to ground
his stance on the issue. Aside from the fact mentioned above that a preponderant
number of enterprises in Nigeria are indigenous with a national rather than in-
ternational scope, another significant factor that informs this conviction about
the marginality of arguments deployed in the debate as so far conducted is the
position and stature of the legal profession in Nigeria.

The Nigerian legal system is bifurcated into the received rules of English or
English-style law and the indigenous rules of customary law. The received law
is administered exclusively by English-style courts and English-style Nigerian
lawyers. The indigenous customary law is administered by the same English-
style courts as well as by customary courts and traditional institutions, and is in
practice far more extensive in its reach to Nigerians of all classes. Customary

33. Agbakoba, supra note 18. On the illegitimacy of reasons that focus on protecting the law-
yer's turf from competitors, see Bernard L. Greer Jr., Professional Services in the Global Economy:
Implications of One-Stop Shopping, INT'L Bus. LAWYER, Mar. 1996, at 133-34.
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law consequently regulates key aspects of the daily life for a preponderant seg-
ment of society. 34 As a consequence of these traditional institutions that admin-
ister customary law, the impact of the legal profession on the life of the average
Nigerian is relatively attenuated, given that advisory opinions and guidance in
matters of customary law are dispensed to most Nigerians who seek it not by
lawyers, but by the traditional oracles of customary law: elders. Lawyers are im-
portant to Nigerians, but this importance is attenuated by the parallel jurispru-
dence and structures of the indigenous customary law system. This situation is
in sharp contrast, for instance, with the position of lawyers in America, regard-

ing which the immortal words of Alexis de Tocqueville ring as true today as

they did almost two centuries ago:

In America there are no nobles.., and the people are apt to mistrust the wealthy;
lawyers consequently form the highest political class and the most cultivated por-
tion of society ... The influence of legal habits extends beyond the precise limits
I have pointed out. Scarcely any political question arises in the United States that
is not resolved, sooner or later, into a judicial question. Hence all parties are
obliged to borrow, in their daily controversies, the ideas, and even the language,
peculiar to judicial proceedings. As most public men are or have been legal prac-
titioners, they introduce the customs and technicalities of the profession into the
management of public affairs .... The language of the law thus becomes, in
some measure, a vulgar tongue; the spirit of the law, which is produced in the
schools and courts of justice gradually penetrates beyond their walls into the
bosom of society, where it descends to the lowest classes, so that at last the whole
people contract the habits and tastes of the judicial magistrate. The lawyers of the
United States form a party which . . . extends over the whole community and
penetrates into all the classes which compose it; it acts upon the country imper-
ceptibly, but finally fashions it to suit its own purposes. 35

The influence of lawyers and judicial habits in America remains as strong

today as it was in 1835 when De Tocqueville published these words.3 6 While

the influence of lawyers and their craft may not be as extensive in England as it

is in America, because of the peculiar realities of the English political situation

to which De Tocqueville alluded, 3 7 the influence of lawyers and legal practice

on the average Nigerian is far less than it is in England. While Nigerians crave

law and order, lawyers and their practices are not key to the average Nigerian's

experience of the law and its operation. Of more primary importance are the

conceptions of right and wrong, fairness and justice, embodied in customary

34. While Islamic law (just like English law) is also received law, it is for purposes of the pre-
sent article at par with customary law in its institutions and reach, notably in Northern Nigeria where
it governs a significant segment of the population.

35. ALEXIS DE TOCQUEVILLE, I DEMOCRACY IN AMERICA 278-280 (Alfred A. Knopf ed.,
Everyman's Library 1994) (1835).

36. See generally MARY ANN GLENDON, A NATION UNDER LAWYERS 257-263 (1994); see
also ANTHONY KRONMAN, THE LOST LAWYER: FAILING IDEALS OF THE LEGAL PROFESSION 4

(1993).

37. See DE TOCQUEVILLE, supra note 35, at 276 et seq. De Tocqueville mentions, for instance,
the existence of an aristocracy in England as a factor mitigating the influence of lawyers on the pol-
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norms and internalized in the average Nigerian from the earliest stages of child-
hood through socialization in society and the mediating influence of the institu-
tions of customary law. If a Nigerian does not kill his neighbor, it is less because
the received English-style criminal code prohibits it than because the customary
norms treat it as a taboo and the community would extract penalties from an of-
fender-penalties distinct from, even if complimentary to, the penalties due under
the criminal statutes. 38 Likewise if a Nigerian man, subsequent to a statutory
wedding, chooses to side-step the English-style Marriage Act and become si-
multaneously married to two or more wives, it is less because the Marriage Act
does not bar such marriage than because customary law strongly approves of it.
Indeed a marriage under customary law is, by definition, one that is potentially
polygamous even if the man and woman involved actually choose to spend their
lives together to the exclusion of all others, as is increasingly common with
younger couples. Lawyers are not essential to the workday determination of the
Nigerian's rights and responsibilities in many of these key areas, or at least not
to the same degree as in the United States or England.

In summary, the interest of Nigeria in maintaining an independent legal
profession, though important, is not so overwhelming as to crowd out other con-
siderations peculiar to Nigeria's situation. The Nigerian regulator is therefore
not under the same constraints as the American regulator, whose room for ma-
neuvering is limited by the fundamental role of the legal profession in American
life and polity. The regulatory approach to MDP in Nigeria should therefore be
nuanced and original, unconstrained by many of the factors reflected in the
dominant arguments deployed by both proponents and opponents of MDP-
factors which themselves reflect the different roles and situations of lawyers and
their craft in these other jurisdictions. The regulatory approach in Nigeria should
be cognizant of a wider array of factors, and the regulator should take a stance
reflective of the variety and novelty of factors so considered. The key factors
and considerations of which the regulators should be cognizant are analyzed be-
low.

A. Heightened Sophistication of the Professional Services Industry

The production of professional services is becoming more sophisticated
and legal services are no exception. From basic finance to mass torts litigation,
the practice of law is becoming increasingly complex. 39 Lawyers, whether prac-

38. Nigerian criminal law does not recognize any crime if it is not embodied in a criminal stat-
ute (that is the Criminal Code or Penal Code) or some other written law. See CONSTITUTION, Art.
36(12) (1999) (Nigeria). In this sense, it may be said that customary criminal law, which is not statu-
tory, is without force of law. The sociological reality is different however, since many of the rules in
the criminal statute reflect customary law. Besides, customary criminal law may be enforceable per
se through customary means such as ostracism.

39. This sophistication or complexity in the production of legal services is without prejudice to
the argument made above about the relatively straightforward character of the legal services con-
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ticing as sole practitioners or in a firm with other lawyers, need new knowledge
and new technologies to do their work professionally. Such technologies range
from billing software and video simulations/reconstructions of relevant scenes to
electronic imaging of sensitive documents and computer assisted screening of
clients for ethical conflicts. To do work professionally implies not just following
the hallowed canons of the profession, but also working for clients in a manner
that is effective and efficient. The standards of effectiveness and efficiency are
continuously advancing, and true professionalism demands that lawyers keep up
with these advancing standards, especially so in an interconnected and global-
ized world. While a decade ago a baseline turn-around time of a day or two
would have been accepted as prompt response to an inquiring client's needs, this
is no longer so today. Developments in technology have raised the bar both
within and outside Nigeria. To the extent that Nigerian standards are different,
global standards continuously exert an upward pressure on it. Clients would al-
ways demand services in line with the standards to which they have become ac-
customed, and even clients not so accustomed would demand services in line
with the same standards when they have been made aware of those standards by
those in the know. A Nigerian living in the United States, for instance, having
become accustomed to a certain style and level of efficiency in the services of-
fered by his small-time probate or immigration lawyer in remote parts of Cali-
fornia or Ohio, would no doubt expect (or at least wish for) standards approxi-
mating same when he consults a lawyer in Nigeria for similar services. The
same argument can be made with even greater vigor for business persons seek-
ing legal services in connection with transnational business transactions. In re-
sponding to the question of MDP, this reality is one that the Nigerian regulator
ought to bear in mind and try to provide for.

B. The Rising Importance of Services in International Trade

Beyond the increasingly more sophisticated character of legal practice is
the factor of the internationalization of the legal services industry in tandem with
the broader globalization of the services sector generally. The rising profile of
services generally in the new economy has been widely documented, with indi-
cations that in advanced economies services are assuming heightened impor-

sumed in Nigeria. See supra note 32 and associated text. The production method for simple items,
from confectionery to basic clothing, can become complex without a corresponding increase in the
complexity of the product itself. Such complexity in production method often arises from the need to
achieve economies of scale and other efficiencies in the production of the items in question. Indeed,
even an enhancement in the very nature of the product itself may be achieved without the item being
thereby removed from the sphere of simple products. Skirts do not cease to be basic items of cloth-
ing because they are, for instance, items of haute couture, produced to the exacting standards of New
York's Fifth Avenue. As with simple products, so it is also with straightforward legal services: so-
phistication or complexity in the methods of their production does not mean sophistication in the
services themselves.
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tance as comparative advantage shifts away from goods.40 For developing coun-
tries the importance of services as an item of trade is increasing, though it has
not attained the same level of importance as it has in advanced economies. 4 1

Professional services constitute a major segment of the new service economy,
with legal services a significant aspect of such professional services.42 Legal
services are therefore bona fide items of international trade between nations who
must strategize and actively position themselves for better and bigger slices of
the market. This is a fact that merits consideration by regulators of the legal pro-
fession in developed and developing countries alike. The importance of profes-
sional services is reflected in the activities of the World Trade Organization
since the inception of the General Agreement of Trade in Services (GATS) in
1994. GATS is aimed at liberalizing the international trade in services, in line
with the liberalization already achieved for international trade in goods by the
General Agreement on Tariff and Trade (GATT).

In this context the initiatives of the WTO Working Party on Domestic
Regulation (formerly known as the Working Party on Professional Services) are
noteworthy.43 The March 1995 Decision establishing the working party man-
dated it to develop disciplines in the area of professional services in fulfillment
of the broader mandate of the Council for Trade in Services under GATS Article
VI(4) to ensure that measures relating to technical standards, licensing require-
ments, qualification requirements and procedures do not constitute unnecessary
barriers to trade in professional services. Pursuant to this mandate, the Working
Party on Professional Services produced "Guidelines for Recognition of Qualifi-
cations in the Accountancy Sector," adopted by the Council for Trade in Ser-

40. See MICHAEL TREBILCOCK & ROBERT HOwSE, THE REGULATION OF INTERNATIONAL
TRADE 270-71 (1999); see also Pierre Sauve & Robert M. Stem, New Directions in Services Trade
Liberalization, in GATS 2000: NEW DIRECTIONS IN SERVICES TRADE LIBERALIZATION 1-2 (Pierre
Sauve & Robert M. Stem eds., 2000).

41. Id.

42. A broad picture of cross-border trade in legal services is provided by the World Trade Or-
ganization (WTO) Secretariat, which reports increases of several hundred percentage points in the
export levels for major industrialized countries in the 1990s. It notes that in the 1990s trade in legal
service appeared to grow at a faster rate than the overall economic performance of the sector, as a
probable reflection of increased international trade and the emergence of new fields of legal practice
having transnational implications. See Council for Trade in Services, Legal Services: Background
Note by the Secretariat, §§ A(3), E(25), S/C/W/43 (July 6, 1998). In this document the Secretariat
notes in Section D(20) that in the early 1990s the output of legal services represented 14% of all pro-
fessional services and 1.1% of the economy in a "representative" industrialized economy. Interest-
ingly, the United States Trade Representative (USTR) reports that for the United States, balance of
payments receipts for legal services amounted to roughly $3.2 billion annually. See Press Release,
USTR, U.S. Proposals for Liberalizing Trade in Services: Executive Summary 6 (July 1, 2002), at
http://www.ustr.gov/assests/Document-Library/Press-Releases/2002/July/asset-upload file file224
_2009.pdf(last visited October 16, 2006).

43. Established by virtue of Council for Trade in Services, Decision on Domestic Regulation,
S/L/70 (Apr. 26, 1999). Formerly Council for Trade in Services, Decision on Professional Services,
S/L/3 (Mar. 1, 1995).
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vices on May 29, 1997. 44 These non-binding guidelines are meant to assist gov-
ernments in effecting negotiations in the accounting sector. Towards this end it
provides for procedural standards (such as transparency) which should attend the
making of agreements for recognition of professional qualifications between
WTO member countries. More substantive than the Guidelines are the Disci-
plines Relating to the Accountancy Sector,4 5 adopted by the Council for Trade
in Services through its Decision on Disciplines Relating to the Accountancy
Sector of December 14, 1998.46 These disciplines are applicable only to those
WTO members who have scheduled specific commitments in accountancy un-
der GATS.4 7 However, the Guidelines are expected to be extended to the legal
services sub-sector in the course of current or future rounds of trade negotia-
tions.4 8 The GATS Working Party on Professional Services classifies legal ser-
vices together with professional business services, and therefore broadly ap-
proaches its regulation like accountancy, consultancy and other business
professional services. This is in line with the WTO Services Sectoral Classifica-
tion List49 under which legal services are listed as a sub-sector of "professional
services," which in turn is a sub-sector of business services.50

The above indicates that legal services can no longer be taken lightly in
trade policy terms, and regulators of the profession in Nigeria or other develop-
ing countries have to be sensitive to the imperatives here as they chart a course
for the profession's progress.

C. The Importance of Size

It should not be a surprise in light of the preceding discussion that legal
practice, properly approached, is capital intensive. It requires time and money to
develop a strategy and pursue it over an extended period. This fact has become

44. See Press Release, World Trade Organization, PRESS/73 (May 29, 1997), to which the
Guidelines were attached.

45. Working Party on Professional Services, Disciplines on Domestic Regulation in the Ac-
countancy Sector, S/WPPS/W/21 (Nov. 30, 1998).

46. Council for Trade in Services, Decision on Disciplines Relating to the Accountancy Sector,
S/L/63 (Dec. 15, 1998). The text of the Disciplines is usually annexed to the text of the Decision.

47. They do not apply to any measures subject to scheduling by virtue of Articles XVI and
XVII GATS, which measures are to be addressed through the negotiation of specific commitments.
The disciplines thus restrict themselves to licensing and qualification requirements under Article VI
GATS. See supra note 46, art. 1.

48. ld. at l-2.
49. WTO Secretariat, Services Sectoral Classification List, MTN.GNS/W/120, (July 10,

1991).

50. The GATS rejects the notion that legal services are so closely tied to the exercise of gov-
ernment functions that they should be excluded from trade talks altogether. This argument also failed
with regards to such services in the European Union. See CHRISTOPHER ARUP, THE NEW WORLD
TRADE ORGANIZATION AGREEMENTS: GLOBALIZING LAW THROUGH SERVICES AND INTELLECTUAL
PROPERTY 158 (2000).
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apparent to Nigerian lawyers, including those in non-specialized general prac-
tice, especially since the relative scarcity in earlier times of lawyers vis-A-vis
available legal work has ceased to be the case. 5 1 A career in legal practice now
necessitates the financial means to weather the rough patch encountered at the
outset of professional practice-the means to make the expenses and capital in-
vestments necessary for a robust, sustainable practice. With this reality in view,
one problem that plagues Nigeria's legal services sector is the fractional nature
of the service providers. There are only a handful of law partnerships in Nigeria.
Even the few that exist are very small partnerships by global standards and are
essentially unable to mobilize and deploy the resources necessary for a more vi-
brant and efficient legal services sector. Clearly there need to be strong firms if
the country is to compete globally by exporting legal services, or at least satisfy
local demand.

Currently, Nigeria imports significant amounts of legal services, notwith-
standing the surfeit of lawyers in Nigeria. While it is not possible to eliminate
completely the importation of such services, given the several modes that con-
sumption of imported legal services can take, bigger and stronger Nigerian firms
would ensure that other countries' legal services providers do not out-perform
Nigerian lawyers and thereby shortchange the Nigerian economy. It is some-
times argued in defense of Nigerian legal practitioners that size is not as signifi-
cant an issue as Nigerian lawyers' lack of connections to the major sources of
international-scale legal work. There is some truth in this given that the rise of
the American lawyer in international transactions was to a considerable extent
occasioned and facilitated by the rise of American big business, especially
American financial institutions. That being said, Nigerian lawyers are techni-
cally incapable of fully exploiting the opportunities for legal work available in
the Nigerian market today, not to speak of exploiting similar opportunities avail-
able elsewhere.

Take the energy sector, for instance, where it is possible for Nigeria and
Nigerian institutions to exert pressure on the operators to use Nigerian law
firms, especially in oil industry operations. 52 Such an approach would be suc-

51. In the early days of the legal profession (from the mid-19th century to the mid-20th cen-
tury) there were few lawyers relative to the amount of legal work available. See OMONIYI
ADEWOYE, THE LEGAL PROFESSION IN NIGERIA: 1865-1962, 28, 39 (1977). This meant generally
that for a new law practice, the transition from start-up to strong cash-flow took but a short while as
competition was not keen.

52. Nigeria is a major producer and exporter of crude oil and a stakeholder in one of the most
powerful institutions in the global energy market, the Organization of Petroleum Exporting Coun-
tries (OPEC). On OPEC membership, see the OPEC website,
http://www.opec.org/aboutus/member/20countries/nigeria.htm (last visited November 18, 2006.)
See Dr. Obi Nwasike, OPEC -It's Time to Say Goodbye, Oil, Gas & Energy Law Intelligence, Vol.
1, Issue 2 (2003), available at http://www.gasandoil.com/ogel/samples/freearticles/article lO.htm
(last visited Nov. 18, 2006) (arguing the case for Nigeria's exit from OPEC, in light of OPEC's in-
ability to accommodate in its quota assignments the increasing volume of Nigeria's oil production,
and Nigeria's heightened importance in terms of the United States' strategic interest in diversifying
its sources of crude oil).

[Vol. 25:2

19

Nnona: Multidisciplinary Practice through Developing-Country Lenses: The

Published by Berkeley Law Scholarship Repository, 2007



MDP IN THE NIGERIAN REGULA TORY CONTEXT

cessful to the extent that the briefs involved are common briefs (say convey-
ancing) requiring the application of basic methods of legal practice, even if to a
high-monetary-value transaction. Change the subject to a time-sensitive pre-
merger due diligence conducted efficiently across multiple locations, and many
Nigerian firms would falter from, among other things, paucity of personnel. In
situations where English or even Dutch firms can deploy scores of fine-tuned
and finance-literate lawyers to complete such assignments in record time, no Ni-
gerian firm is currently able to respond similarly.

In summary, firms, especially large firms, are increasingly becoming nec-
essary and dominant in the provision of legal services. Given the inability of Ni-
gerian lawyers to respond to the critical need for such firms, the Nigerian regula-
tor should take that need into consideration in fashioning a response to the
regulatory debate over MDP.

V.
NIGERIAN REGULATORS' RESPONSE TO MULTIDISCIPLINARY PRACTICE

It was noted above that when faced with a situation involving joint practice
between a lawyer and non-lawyers, lawyers as a group instinctively respond to
the situation as though it were one involving a violation by the non-lawyers of
the legal profession's professional monopoly-in other words, one involving the
unauthorized practice of law by lay persons. 53 This response inevitably results
in adverse action (or threats thereof) from the authorities of the legal profession
against the parties challenging or believed to be challenging the profession's
monopoly via such joint practice. The response of Nigerian authorities so far has
thus been predictable, involving criticism of MDP as an invasion of lawyers'
professional turf and threats against the parties thought to be involved in such
invasions. Given that the Nigerian bar is self-regulatory, with lawyer-dominated
bodies-especially the General Council of the Bar, the Nigerian Supreme Court,
the Nigerian Body of Benchers and the Nigerian Bar Association-performing
key regulatory roles, it is not difficult to deploy regulatory power in opposition
to suspected turf invasions. 54 The major MDP firms-accounting and consult-
ing-have consequently been cajoled into scaling down or adjusting their opera-
tions to avert the threat of adverse action from the Nigerian legal profession,
even though it was never clear that MDP involved unauthorized practice of law
by non-lawyers rather than lawyers' subjection of themselves to control by lay

53. See supra note 18 and the related text.

54. Without detracting from its character as a self-regulating profession, it may be said that in
reality, regulatory oversight of the profession is disaggregated among several legal bodies that are
formally united by little more than that they derive their power under the Legal Practitioners Act
(LPA), supra note 17. These include the General Council of the Bar (LPA § 1); Body of Benchers
(LPA § 3 ); Legal Practitioners Privileges Committee (LPA § 5); The Attorney-General of Nigeria
(LPA § 8(3)); Legal Practitioners Disciplinary Committee (LPA § 10) and The Nigerian Supreme
Court (LPA § 13).
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persons. 5 5 If the former, the authorities of the bar could properly seek to stop
such unauthorized practice by lay persons. But, if the latter is involved, they
could seek to do little more than disbar the lawyer involved from practicing law
and holding himself out as a lawyer. This is because the Rules of Professional
Conduct in the Legal Profession which undergird the prohibition of MDP in Ni-
geria 5 6 are, properly understood, a set of rules addressed to lawyers and not lay
persons. This is quite apart from its not being a general legislative enactment
applicable to non-lawyers. It is therefore doubtful that a non-lawyer can be le-
gally challenged and penalized for breach of its provisions.

The quest of the Nigerian regulators to stop MDP has been helped in recent
times by the Sarbanes-Oxley Act of 200257 passed by the United States Con-
gress in the wake of the Enron Corporation crises and the conviction (now over-
turned) 58 of Arthur Andersen in the United States for obstruction of justice in
connection with Enron. The Sarbanes-Oxley Act was designed to have overt or
direct extraterritorial reach, quite apart from the de facto impact it has had on the
affairs of multinational MDPs. Its reach and impact have been felt in Nigeria. In
terms of its overt reach, the Act was designed with no specific exemptions for
foreign companies, notwithstanding the obvious fact that a significant portion of
the securities listed in the United States belong to foreign issuers, many of
whom issued or listed their securities on securities exchanges in the United
States in reliance on the several exemptions provided by United States securities
law to facilitate such issuance and thereby enhance the market. Many of such
exemptions pertain to corporate governance issues such as the composition of
audit committees. Such foreign issuers have been surprised to discover, for in-
stance, that the audit committee provisions of the Sarbanes-Oxley Act apply to
them, mandating them, absent contingent exemptions by the United States Secu-
rities and Exchange Commission (SEC), to change the composition of their
committees in the home country in order to meet the independence requirements
embodied in S.301(3) of the Sarbanes-Oxley Act. A similar example of extrater-
ritorial reach can be found in the definition of "person associated with a public
accounting firm" in S.2(9) of the Act. This provision defines the term to mean
"any individual proprietor, partner . . . accountant, or other professional em-
ployee of a public accounting firm,... that in connection with the preparation or
issuance of any audit report ... participates as agent or otherwise on behalf of
such accounting firm in any activity of that firm." This clearly brings within the
purview of the Act the international (non-U.S.) branches or affiliates of any
United States accounting firm. Since such international branches or affiliates
would qualify as persons "associated with a public accounting firm" with their

55. See supra notes II and 18.

56. See supra notes 11-12 (citing sources).

57. Officially known as the Public Company Accounting Reform and Investor Protection Act
of 2002.

58. See Arthur Andersen v. United States, 544 U.S. 696 (2005).
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activities and standards being imputed to the United States office of the firm, the
oft-dominant United States office has little option than to get the foreign
branches to conform to the standards mandated by the Act. This is evident with
regard to S.201 of the Act, which prohibits an audit firm "and any associated
person of that firm" from providing a variety of non-audit services contempora-
neously with the provision of audit services to the same public company. This
has meant that MDP is no longer feasible in a meaningful way in the foreign
branches of these firms, even if the local laws permit such practices. In a juris-
diction like Nigeria where the local law disfavors MDP, the result is a predict-
able move away from practices bordering on MDP.

It should be noted as a background fact that even prior to the attack against
MDPs brought about by the recent resurgence in lawyers' enforcement of turf
restrictions, the MDPs in Nigeria had rested themselves on a somewhat shaky
legal pedestal. They could not claim and never claimed to be offering legal ser-
vices, since this would have been impolitic and directly confrontational with the
Nigerian bar authorities, quite apart from the fundamental question of legality.
Rather, they had proceeded by categorizing their activities as "business consult-
ing" or "tax consulting" services, which fall outside the ambit of the "legal ser-
vices" or "legal practice" reserved for lawyers. They accordingly designated the
lawyers employed by them as "legal consultants" or "regulatory consultants," a
designation that arguably removed such lawyers' professional activities from the
purview of the bar authorities.

Given the reality that the professional territory of lawyers is vast and unset-
tled at the edges, this approach provided succor for the MDPs: It is notoriously
difficult, outside litigation practice, to define with precision the scope of work
encompassed by "legal practice" and hence the activities from which non-
lawyers are excluded. Inevitably there is an umbra of professional territory in
which just about anyone can operate, even if operating there involves elements
of legal advisory work. After all, given the pervasiveness of law as an instru-
ment of social regulation, just about every activity involves or implicates some
form of legal advice, from the pharmacist who, in line with the pharmaceutical
codex or other regulation, counsels a client against the use of certain drugs, to
the architect who counsels clients against the construction of a house that vio-
lates zoning restrictions. The settled situation engendered by this reality of juris-
dictional imprecision has become disrupted in these new circumstances.

Even without the overtly extraterritorial provisions of the Sarbanes-Oxley
Act, the effect of its enactment and implementation in the context of the busi-
ness strategy of the major accounting firms would still have been to compel
these multinational accounting firms to scale down their MDP practices in Nige-
ria and globally. As a practical matter the audit or attest function has been the
backbone of the practices of such multinational firms. While it has not been the
most profitable segment of their practices in comparison to business consulting
or even legal services, it plays a major strategic role in marketing. The audit
usually provides the entry point for such a firm when cultivating new clients.
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Having once performed an audit for a client, it is easy in the course of that audit
examination to notice other business, legal and financial problems that may need
to be solved for the client. Armed with this knowledge and insight, other seg-
ments of the MDP are then able to make a case to the client for the provision of
the high-margin services necessary for solving the observed problems. The net
result of this situation is that where the audit function for global clients becomes
imperiled due to regulatory realities in the United States, the multinational firms
engaged in MDP would be under some pressure to scale down or abandon high-
margin multidisciplinary services to the extent necessary to save the audit func-
tion. Were they to abandon the audit function in order to continue the lucrative
multidisciplinary services they would risk atrophy, since they would in so doing
lose the long-run strategic advantage in marketing which the audit function pro-
vides in its role as their gateway to their clients' other service needs. This dy-
namic has played out in Nigeria. Due to the fact that a significant number of the
major audit clients in Nigeria are subsidiaries of major American corporations,
or non-American corporations whose securities are listed or traded in the United
States, and whose financial statements accordingly have to be acceptable di-
rectly or indirectly to the SEC or some other American parties, no international
firm performing audits in Nigeria for such a company can in reality ignore the
provisions of the Sarbanes-Oxley Act.

VI.
CHARTING THE OPTIMAL REGULATORY COURSE

Self-regulation seems to be the dominant approach to professional regula-
tion, at least in common-law countries of which Nigeria is arguably one. Unlike
countries of the civil law tradition where the state historically dominated the
professions with long-term stultifying effect, common law professions are vi-
brant, in part from the practice of self-regulation. 59 Not only does this lift the
cost of regulation off the shoulders of the state, but it also, as importantly, leaves
regulation in the hands of those with the expertise to do so-the professionals
themselves who understand the professional terrain and all the esoteric knowl-
edge it embodies. Yet above the luster of self-regulation lurks the specter of bla-
tant self-interest. The professionals engaged in self-regulation often regulate in
the interest of themselves as a faction, disregarding the social compact implicit
in the arrangement. In return for the privileges of self-regulation, the professions
promise the state to uphold the public interest and to act in the overriding and

59. For an exploration of this idea especially as encapsulated in the notion that English profes-
sions, unlike continental European professions, are themselves lesser governments (both in terms of
their self-regulation and the influence they have on government policy). See KEITH MACDONALD,
THE SOCIOLOGY OF THE PROFESSIONS, 72-74, 76-78 and 97 (1995). Andrew Abbot, exploring this
difference between Continental European and English professions, refers to the "quasi-free markets
characteristic of Anglo-American Professions." See ANDREW ABBOTT, THE SYSTEM OF
PROFESSIONS: AN ESSAY ON THE DIvISION OF EXPERT LABOR, passim (1988).
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overarching interest of the people. In these circumstances the professions seem-
ingly confirm George Bernard Shaw's pointed observation that all professions
are indeed conspiracies against the laity.60 In Nigeria, the compact underlying
the professional privilege of self-regulation has been at the receiving end of lip-
service gereated by the relative marginality of lawyers and their craft to the av-
erage Nigerian's life,6 1 and by the general complicity of government in the du-
plicity practiced by the professions as a whole (not just the legal profession) on
the Nigerian masses. The government continuously carves out portions of the
commonwealth in the form of professional work and grants monopoly over
them, de facto or de jure, to select cabals masquerading as professional group-
ings. Hardly any craft in Nigeria today, from equipment leasing to estate man-
agement, is without a group possessing or pursuing exclusive licensing rights
granted or to be granted by government. 62 The relationship of the expertise
claimed by these groupings to the overall needs and capability of Nigerians is
hardly ever the dominant consideration. Consequently, professional groups
emerge with self-regulatory powers, but little or no conception of the cardinal
responsibilities that attend such a privilege or the relationship of their powers to
the welfare of the people. While the licensing and self-regulatory powers of the
authorities running the legal profession in Nigeria did not originally conform to

60. "The effect of this state of things is to make the medical profession a conspiracy to hide its
own shortcomings. No doubt the same may be said of all professions. They are all conspiracies
against the laity." GEORGE BERNARD SHAW, preface to THE DOCTOR'S DILEMMA iv (Penguin 1946)
(1911).

61. See supra note 37 and accompanying text. This relative marginality reduces the incentive
for the masses to challenge the lawyers who abuse their professional privilege, since people can
more readily forgo the use of legal services altogether.

62. Examples of this may be seen in the licensing or allied regimes introduced by several stat-
utes. The Advertising Practitioners (Registration, Etc) Act, Cap A7, Laws of the Federation of Nige-
ria 2004 is, for instance, described in its Head Note as "An Act to establish a council for advertising
practitioners and to make provisions for the control of the practice of the profession of advertising."
Part IV of the Act embodies the privileges of registered advertising practitioners and establishes of-
fences for unregistered persons who traduce those privileges. The net result of this statute is that an
individual who has not obtained a professional license from the Advertising Practitioners Council
cannot, without risking prosecution, set up a business to buy and sell advertisements or advise per-
sons on advertising. A regime similar to the foregoing is established for estate surveyors and valu-
ers-a pretentious appellation for estate managers that is not to be confused with surveyors properly
so called. Section 16 of the Estate Surveyors and Valuers (Registration, Etc) Act, Cap E13 Laws of
the Federation of Nigera 2004, makes it an offence for anyone not being a registered estate surveyor
to use the title or, for an expectation of reward, practice or hold himself out as practicing the profes-
sion of estate surveying and valuing. In so doing, it creates a regime under which the average Nige-
rian risks prosecution and conviction for nothing other than good old appraisal of real property or
leasing of same. The number and range of statutes-passed largely in the last two decades-granting
some form of government recognition to occupational groups seeking direct or implicit monopoly
powers, is quite high. They include the following: Computer Professionals (Registration Council of
Nigeria) Act Cap C, Chartered Institute of Administration Act Cap C7, Chartered Insurance Institute
of Nigeria Act, Cap C 11, Chartered Institute of Bankers of Nigeria Act Cap C8, Institute of Person-
nel Management of Nigeria Act Cap 115, Institute of Chartered Secretaries and Administrators Cap
113 and Quantity Surveyors (Registration) Act Cap Q; all in the volumes of the Laws of the Federa-
tion of Nigeria 2004.
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this pattern, their recent configurations approximate it.
This background is necessary because the path suggested here as the opti-

mal regulatory path for Nigeria assumes a heightened level of disinterestedness
on the part of the regulator. It assumes a regulator whose motives are unencum-
bered by self-interest. It is not yet clear that the current regulators of the Nige-
rian legal profession, obsessed as they are with quelling competition against
lawyers from other service providers, can rise up to the challenges of crafting
such a regulatory framework.

This author has argued elsewhere in favor of the prohibition of MDP.6 3

This was in the context of the United States' regulatory environment and the dy-
namics of the legal profession there. Here a different tack is taken and the oppo-
site is argued: That the Nigerian regulator ought to legalize MDP at some (not
all) levels, taking into consideration the factors discussed above in Part IV of
this article.

There is a clear and present need to vitalize the Nigerian legal profession
along several dimensions: training, technology, labor practices and overall com-
petitiveness. The international accounting and consulting firms as well as the
large multinational (mainly American and English) law firms are best positioned
to do this and MDP presents an auspicious avenue for harnessing their input.
The multinational law firms, though by no means as large or resourceful as the
accounting and consulting firms, are able to contribute along these lines, given
that their size and resources dwarf their Nigerian counterparts' .64 The operation
of these international law firms would indeed be accommodated by legalizing
MDP because, just like the accountants and consultants, they would technically
qualify as MDPs were they to practice law in Nigeria in conjunction with Nige-
rian lawyers, given that their partners would ordinarily not be admitted as law-

63. See generally Nnona, supra note 1; George C. Nnona, Multidisciplinary Practice Under
The World Trade Organization's Services Regime, 16 IND. INT'L & COMP. L. REV. 73 (2005).

64. Only few of the multinational law firms such as Clifford Chance, Skadden Arps and Fresh-
fields have annual revenues approaching or exceeding $1 billion. On the other hand, the global ac-
counting and consulting firms such as KPMG and Accenture each has annual revenues running into
several billions. For instance in 2002 the U.S. revenue of each of the Big 4 accounting firms-
Delloite Touche, Ernst & Young, PricewaterhouseCoopers and KPMG-was respectively $5.9 bil-
lion, $4.5 billion, $4.25 billion and $3.2 billion. See UNITED STATES GENERAL ACCOUNTING OF-
FICE, PUBLIC ACCOUNTING FIRMS: MANDATED STUDY ON CONSOLIDATION AND COMPETITION 17,
Table 1 (July 2003), available at http://www.gao.gov/new.items/d03864.pdf (visited December 3,
2006). From their United Kingdom practices alone, for years ending in mid-2005, these four firms
had a total revenue of £5.5 billion., with each firm having at least £1.2 billion except Ernst & Young
with £0.9 in revenues. See Accountancy Age, Top 50 Accountancy Firms in 2006,
http://www.accountancyage.com/resource/top50 (last visited December 3, 2006). By contrast, the
four top United States law finns by gross revenue (from international and domestic operations) for
2002 were Skadden Arps ($1.3 billion) Baker & Mackenzie ($1.1 billion) Jones Day ($0.9 billion)
and Latham &Watkins ($0.9 billion). See Am Law 100, AMERICAN LAWYER, July 2003 available at
http://www.law.com/special/professionals/amlaw/2003/amlawl 00/amlaw 1O0main.html (visited
Nov. 3, 2006). This huge disparity in revenues between the global accounting firms and the global
law firms has been the trend for decades.
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yers in Nigeria and would thus technically be lay persons for purposes of law
practice in Nigeria. 65

It is worthwhile to caution in this wise against a mind-frame that takes the
modem practice of law to be a common service, in the sense of something that
can be provided without much more than a shingle and the basic resources af-
forded by law school training. Legal practice properly viewed is becoming, both
nationally and internationally, a technology driven-field to which the very same
metrics applicable in other competitive industries necessarily apply. Failure to
recognize this reality and regulate towards meeting its challenges would leave
the Nigerian legal sector in the doldrums, unable to meet the challenges of its
calling both locally and globally. Nigerian litigation practice is still plagued, for
instance, by basic problems that can be readily eliminated by better training and
equipment of practicing lawyers. These problems range from access to investi-
gative expertise and testimony in various technical fields implicated in a trial, to
excessive reliance on non-automated databases. In a nutshell, the legal field
should be approached as one as much in need of technology transfer as other
service fields such as banking and transportation. The best sources for such
technology transfer are the global professional service firms and the best context
is provided by MDP. MDP provides the best context because by definition it in-
volves the joint, interactive collaboration of teams of professionals in the provi-
sion of legal and allied services to clients; an approach attended by immense ad-
vantages that will be highlighted in the sub-sections below. Suffice it to say here
that true professional learning comes from immersion in the correct procedures,
and exposure to proper technique in the course of collaboration with persons
able to deploy such technique. Such learning thrives on interaction across no-
tional professional boundaries. Not only does MDP allow Nigerians belonging
to different professions to practice jointly and learn from one another across pro-
fessional boundaries, it also makes it possible to introduce foreign expertise and
technique into the mix by allowing non-Nigerians to participate without hin-
drance in that collaborative enterprise. It is a mistake to view law, whether as an
academic discipline or professional field as self-contained.66 Even if this was
once true, it has long ceased to be so, and lawyers must be able to project them-
selves and their activities across multiple fields of learning and hold their own
among other professionals. If this entails some blending in with these other pro-
fessionals in the context of an MDP, then so be it. It may well be that such expo-
sure is ultimately the sure path to professional self-survival of lawyers as a
group (assuming that such group survival is the most legitimate of the policy in-

65. Of course, unlike accountants and consultants, such practice by foreign law firms in Nige-
ria would, quite apart from the issue of MDP, implicate more directly the question of unauthorized
practice of law, since the foreign lawyers are less likely to be able to argue that their activities do not
amount to "practice of law" but rather "consulting."

66. On the law's decline as a distinct, autonomous intellectual field, see RICHARD A. POSNER,
THE PROBLEMS OF JURISPRUDENCE 374, 424 (1990), or his earlier work, Richard A. Posner, The

Decline of Law as An Autonomous Discipline: 1962-1987, 100 HARV. L. REv. 761 (1987).
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terests at stake). The debate over MDP may properly be viewed as a contest
among different professions regarding who would be the controlling force-the
team captain in soccer parlance-in an emerging world in which joint collabora-
tion across professional boundaries is ultimately inevitable. When this author
argues against MDP in the United States, it is implicitly an acknowledgement
that in that context, lawyers as a group are so advanced in the professional arts
as to be the captain and directing mind of the joint endeavor with other profes-
sions without imperiling any national interests. When, on the other hand, an ar-
gument is made for the liberalization of MDP in the Nigerian context, it is an
implicit admission that Nigerian lawyers are not up to speed yet in the profes-
sional arts, and that they need external assistance if their own group survival and
key national interests in the legal services sector are to be spared long-term
jeopardy.

A. Training

All lawyers admitted, in the regular way, to practice in Nigeria are trained
in the rudiments of legal practice at the Nigerian Law School. The curriculum of
the Nigerian Law School remains, however, in much the same shape as it has
been from the inception of the school in April 1963. That curriculum reflects the
recommendations of the Unsworth Committee set up by the Nigerian Govern-
ment in 1959 to consider and make recommendations for the future of the legal
profession in Nigeria.6 7 The report of the Committee, which was largely ac-
cepted by the government, recommended inter alia a one-year-course of practi-
cal training including book-keeping and trust accounts, practical conveyancing,
civil procedure, criminal procedure, interpretation and drafting of deeds and
statutes, professional conduct and etiquette. 68 Apart from the addition of a
course on commercial law no major substantive improvement to this curriculum
has since been effected. To put it mildly, this is a curriculum properly adapted to
the Nigerian colonial, or at best immediate post-colonial, era. It does not reflect
the needs of a modern economy or the realities of modern law practice. Indeed,
it assumes a provincial, circumscribed practice in which lawyers are predomi-
nantly entangled in questions of land rights or basic litigation on behalf of local
clients.

This shortcoming of the curriculum can, to a significant degree, be reme-
died through the activities of the international professional service firms. Many
of them deploy significant resources in teaching their staff cutting-edge tech-
niques in multiple areas of professional endeavor, even if this necessitates the
adaptation of those techniques to local conditions in various parts of the world.

67. The committee headed by E.I.G. Unsworth, Q.C. then Attorney General of the Federation
of Nigeria recommended among other things, that there be established a Nigerian Law School in
Lagos "to provide practical training in the work of a barrister and of a solicitor." See ADEWOYE, su-
pra note 51, at 107-08.

68. See id at 108.
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Many of them run training institutes that compare in size, scope and resources to
those of a university. 69 To give an example, it is a major handicap for a lawyer
to provide advice on some aspects of structured finance without knowledge of
the key accounting and tax issues implicated. Yet such accounting knowledge is
not easy to come by. A course in accounting at the Nigerian Law School or a
university is often insufficient to clarify, much less internalize, the essential
principles. Yet by working jointly with accountants in the environment of an
MDP and undertaking in-house training courses with them over a period of
years, the lawyer is able to internalize the essential principles in a manner that
makes them capable of ready deployment in the service of practical client prob-
lems-a manner not likely replicable if one were to attend only a course or two
on the subject. The lesson here is that the training element of an MDP involves
not just the formal courses provided at the various institutes operated by the in-
ternational firms in question-as far-reaching and significant as those may be-
but also the exposure obtained by a lawyer in the course of doing sophisticated
collaborative work in such firms.

It may be argued that what is necessary in response to the training needs of
the Nigerian legal profession is not the involvement of foreign firms, but a re-
view of the curriculum and that efforts are already afoot to do so. While abso-
lutely necessary, such a review does not, however, provide a long-term solution
to some significant systemic needs of the profession. It serves a purpose related
to, but different from, the purpose which training programs serve in a profes-
sional firm. Such training programs are on-going affairs and constitute an aspect
of the continuing education program that is aimed at keeping professionals at the
cutting edge of their game. The program of a university or law school, on the
other hand, is supposed to provide the long-term basic infrastructure on which a
professional's practice will run. Where such infrastructure is inadequate because
it has become outdated (as the Nigerian Law School's program largely has) the
training programs provided in-house by a firm can be valuable, even if in part, in
curing the defect. However, the converse is not the case: irrespective of how
good the basic university or law school education may be, it cannot replace on-
going professional development of the type that in-house training programs of-
fer. A professional needs to constantly refurbish and indeed enhance his intellec-
tual resources in order to remain competitive, and helping him achieve this on-
going objective is the domain of the in-house training program. The in-house
training program or other forms of integrated, formal continuing education
represents the ultimate manifestation of professional firms' appreciation of the
strategic importance of knowledge and its improvement in the professional ser-
vices arena. The professional service firm operates in an intellect industry and
sells its clients little else besides intellect, thus necessitating constant replenish-

69. An example is the Andersen organization, which until 2002 ran training centers in St.
Charles, Illinois and Veldhoven (Eindhoven) the Netherlands, these institutions equaled many uni-
versities in size and resources.
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ment and improvement of the intellect-an endeavor to which the firm brings
significant resources.

In the current environment of the legal profession, Nigerian lawyers need a
system of intellect replenishment that is self-adjusting and therefore more dy-
namic; a system which can respond to the training needs of the profession as
those needs evolve. Such a system is already in place with the major interna-
tional firms, many of which spend a sizeable percentage of their enormous an-
nual revenues on training. Many of these firms are very much attuned, by long-
term experience, to the imperatives and dynamics of anticipating change and
providing for it. With such firms, the country obtains access not only to top-
notch systems and facilities, but does so at costs subsidized or completely borne
by the international firms themselves, given that many of the firms' personnel,
after their term at such firms, inevitably move on to other Nigerian employers or
endeavors, bearing with them and replicating the expertise garnered.

MDP is the optimal vehicle for attaining the foregoing objectives as it fa-
cilitates seamless interaction between all the key elements in a firm.

B. Improvement in Labor Practices

Employment practices among Nigerian lawyers leave much to be desired,
especially in relation to the remuneration of junior lawyers and the denial of
partnership opportunities. Regarding partnership opportunities, the average Ni-
gerian provider of legal services is a solo practitioner, who if successful would
have a few junior lawyers as employees. These lawyers are typically never of-
fered partnership opportunities, irrespective of how long and hard they work
with the solo practitioner. While partnership status is never easily attained in any
firm, the approach of the international firms is more transparent and the obsta-
cles more easily surmountable.

In relation to remuneration, when Nigerian senior lawyers employ other
lawyers to work in their offices, the tendency is to remunerate these employees
at the lowest rates possible. Indeed, some senior lawyers insist, based on a man-
gled and perverse application of the English rule on pupilage, that these employ-
ees are really not entitled to any pay since, being pupils in law chambers, they
receive the benefit of learning essential skills from the senior lawyer as compen-
sation for the efforts they expend in working as employees. Those who argue
along these lines readily forget the several departures from English-style ar-
rangements wrought on the Nigerian legal profession at least since the Unsworth
Committee Reports of 1959. One such departure is the abandonment of the key
distinction in England between the solicitor (attorney) and the barrister, a devel-
opment that allows the lawyer admitted in Nigeria to function in both capacities
and to presumably earn more than might otherwise have been the case.

A predictable result is the impoverishment of junior lawyers even when
they are employed in law offices with sizeable fee incomes. These lawyers are
remunerated at rates that often cannot afford them the basic comfort of cheap
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tenement housing. The employer usually proceeds on the assumption that the
junior lawyer, were he to resign, would be readily replaceable at little or no extra
cost, given the surfeit of young law graduates in the market. The whole relation-
ship is undergirded by the warped assumption that a lawyer-employee has no
entitlement to a baseline living wage-a wage that should minimally meet cer-
tain basic needs irrespective of the labor market situation. This approach is in
sharp contrast to that adopted in Nigeria by the international professional firms
established either as MDPs or simply practicing within their discrete profes-
sional areas. They pay significantly more than indigenous law firms and provide
health benefits and other perquisites. 70 In this regard, they reflect a culture inter-
nalized globally about the intrinsic worth of an employee. Relative to Nigerian
lawyer-employers these firms are model institutions, with an embedded culture
of fair labor practices. To save the Nigerian legal profession from the exploita-
tive relationship between lawyer-employers and their lawyer-employees and the
attendant negative consequences, this culture of fair labor practices ought to be
propagated. Legalizing MDP in Nigeria will clearly advance this purpose by fa-
cilitating the establishment of international firms whose labor culture would act
as a counterpoise to the deplorable labor practices currently adopted.

C. Strategic Positioning of the Legal Services Sector

There are several ways in which a nation's legal-services sector can be un-
derstood, and hence several ways in which it might be approached or treated by
the regulator. At one extreme, it can be viewed along classical lines as a source
of public service, an intellectual endeavor informed primarily by an ethos of
public service, indeed one embodying a cultural ideal, and which thus merits
protection from the economic and other forces to which other areas of endeavor
are amenable. 7 1 At the other extreme, the profession can be viewed as an eco-
nomic activity like any other which should be open to all such forces. Between
these two extremes lies a middle course which recognizes the multiple charac-
ters of the profession.

70. It is arguable that they pay more only because they have deeper pockets. Anyone with
some experience of the Nigerian industry would attest that this is not the case. The best law practi-
tioners in Nigeria command fees that match those of any international firm providing professional
services in Nigeria. Indeed, compared to audit services for instance -a mainstay of international ac-
counting firms in Nigeria-the profit margins for legal services are significantly higher. Yet, in 1993
for instance, the annual income of a fresh lawyer-employee in Nigeria's most lucrative law firms in
Lagos, Nigeria was in the neighborhood of N24,000, a far cry from the annual income of about
4450,000 payable to a fresh lawyer working at the same level in an international accounting firm in
Lagos. If one moved a little down the rung of lawyers/law firms in Nigeria, the disparity between the
remuneration of the international firms and the Nigerian employers increased exponentially. This
pattern continues to be the case, with international firms paying new lawyers at rates exceeding three
times the pay in an above-average Nigerian law firm.

71. It seems that the position of the United States legal profession approximates this, though
its regulators have nevertheless not shielded it completely from these forces on that account.
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It would seem that the Nigerian government has taken the classical view
that treats the profession as a service devoid of economic implications-a view
that reflects Roscoe Pound's definition of a profession as "a group of men pur-
suing a learned art as a common calling in the spirit of a public service-no less
a public service because it may incidentally be a means of livelihood."'72 How-
ever, this governmental attitude is not reflected in the stance adopted by the pro-
fession's regulatory authorities, nor is it reflected even in the daily rhetoric of
Nigerian lawyers or their various local associations, who constantly articulate
their rights and obligations in blatantly commercial terms. Nigerian lawyers no
longer pay the classical view even the lip-service that it might have elicited in
earlier times. Since the profession is self-regulated, the regulators are themselves
lawyers (or lawyer-dominated bodies) who clearly recognize the economic di-
mensions of the profession and take steps to maximize the aggregate economic
benefits of lawyers as a group. As such the tacit or implicit government policy
that treats the profession as one with limited economic potential is at variance
with the overt initiatives of the regulators who recognize the economic potential,
albeit in a self-interested way. The government ought to recognize and adjust to
the realities, not just in terms of reconciling its perception with that of the law-
yer-regulators themselves, but more importantly in terms of fully exploiting the
potentials of the sector for the Nigerian people.

The fact that government has an overly sedate and classical perception of
the profession is also reflected in its approach to the sector in the context of the
WTO General Agreement on Trade in Services (GATS). The GATS is an effort
at liberalizing the international trade in services generally. The structure of the
GATS is such that for any country, the bulk of the obligations therein are acti-
vated in respect of any particular service sector if that sector is positively added
to the country's schedule of commitments. Furthermore, it depends on the extent
to which the country takes any derogations from the broadly applicable disci-
plines (that is obligations to liberalize) in respect of the service sectors it has
chosen to add to its schedule. Reflecting its sedate view of the profession is the
fact that Nigeria was one of the countries that never took any commitments in
the area of legal services.73 This often reflects a perception in the non-
committing country that legal services in their various forms constitute an aspect
of public administration, that ought to be shielded in its entirety from market
imperatives. Yet legal services constitute a significant item of international
trade, both in their own right and in relation to their relevance to the develop-
ment of other sectors. The dynamics which make free trade desirable in many
other sectors are to a significant extent applicable to legal services. It has been

72. ROSCOE POUND, TE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953).

73. In the Uruguay Rounds of trade negotiations, 43 countries included their legal services
sectors in their schedules. See SYDNEY M. CONE, INTERNATIONAL TRADE IN LEGAL SERVICES 2:17
(1996) (the number subsequently increased). See id at 2:20-2:22 (listing fifty-five countries that
included their legal sectors in their schedules).
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noted that some countries favor international trade in legal services as the estab-
lishment of foreign lawyers is seen as a catalyst for foreign investment, contrib-
uting to the security and predictability of the local business environment.74

Liberalizing the legal services sector by legalizing MDP would help Nige-
ria better explore and realize its potential in this connection. If structured with
adequate attention to the benefits accruable to the country, MDP can improve
the country's competitiveness in the services sector. The relative smallness and
financial weakness of Nigerian law firms and professional firms generally are
problems that can be addressed by permitting the establishment of MDPs in-
volving the major multinational professional firms. There is a need for strong
firms if the country is to compete globally by exporting legal services or by at
least satisfying local demand. (Currently, Nigeria imports a significant amount
of legal services in high end areas of practice, notwithstanding the current surfeit
of Nigerian lawyers.) 75 The need for capital infusion and technology transfer in
this regard can readily be met by the international professional service firms. 76

It is arguable that allowing foreign firms to operate as MDPs in Nigeria
would not facilitate the cultivation of a stronger legal services sector, since these
MDPs would only be out-posts of other countries' firms through which those
other countries seek to export legal and allied services to Nigeria and otherwise
exploit the Nigerian market. There is some merit in such an argument, but the
argument can readily be met by viewing the international firms as what they
really are-foreign investors in Nigeria. When these firms are properly viewed
as foreign investors in the Nigerian services sector, the problem of exploitation
without meaningful contributions to the sector's development dissolves, or at
least gets reduced to a point where no higher risks are presented by them than
would be the case if such firms were, for instance, foreign investors in the bank-
ing or telecommunications sectors. The problem is that the legal services sector
has never been considered, not to speak of being accepted, as a bonafide sector
for foreign investors' input, so that the parameters used for assessing the per-
formance of putative operators in the sector are anything but regular. If regular

74. See Legal Services: Background Note by the Secretariat, supra note 42, § A(3).
75. As an indication of such importation, the Bureau of Public Enterprises, a Nigerian agency

vested with the function of privatizing public enterprises, formally requires Nigerian Lawyers apply-
ing to provide legal services for some key projects overseen by the agency to associate themselves
with foreign consultants. Such foreign consultants ultimately provide legal advice to Nigeria in con-
junction with the associated Nigerian lawyers, for which advice they have to be paid, thus complet-
ing the importation of their services.

76. It is noteworthy that the need to obtain capital beyond what is ordinarily available to them
via traditional means has been a source of pressure towards the liberalization of MDP for English
law firms. (In this regard, see Crawley, supra note 10, 6.5.) While the Law Society did not ulti-
mately permit MDP, the absence of a lawyers' monopoly over legal work in England has meant that
in practice, a solicitor who is willing to abandon his title and cease holding himself out as a solicitor
can combine with members of other professions in the offer of legal services to the public. This is
not equally possible in Nigeria in view of lawyers' monopoly over legal services. On the sources of
the monopoly, see supra note 17.
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parameters were used, it will be seen that the Nigerian regime for the regulation
of foreign investments already provides a basically sound framework for check-
ing possible abuses of the system by foreign lawyers or firms. It would not be
far-fetched for government to insist, for instance, on a minimum threshold of
imported capital (say $10 million) for any firm desiring to establish in Nigeria as
an MDP, so as to pre-empt the relocation to Nigeria of pip-squeak foreign finns.
Nor would it be out of place for the government to insist on the employment of
only a limited number or ratio of foreign personnel in the Nigerian offices, so as
to facilitate the optimal employment therein of Nigerian lawyers and their con-
sequent exposure to the necessary techniques. It is not inconceivable that foreign
MDPs would establish in Nigeria in these circumstances, not for nefarious rea-
sons, but rather to tap the abundant labor pool in processing legal work originat-
ing from other countries or simply to get a strategic foothold in the region. 77

Guidelines of the sort able to meet the challenges of policing foreign investors
already exist in Nigeria's foreign investment laws administered by the Nigerian
Investments Promotion Commission (NIPC) 78 National Office of Technology
Acquisition and Promotion (NOTAP) 79 and allied regulatory agencies. With a
bit of fresh thinking, these can readily be adapted and extended to foreign inves-
tors in the legal services sector. The big problem, however, is taking the first
step-a conceptual revolution of sorts-of recognizing and accepting that legal
services constitute also an economic sub-sector.

VII.
COUNTERVAILING CONSIDERATIONS

Perhaps a sensitive point to be raised against the regulatory path suggested
above is that such an approach goes against the current of efforts made over the

77. Something akin to this is already happening in India, where in order to benefit from the
lower labor costs there United States lawyers outsource some of the paperwork and background
analyses involved in United States patent applications, divorce proceedings and other forms of legal
research, so Indian lawyers can perform them. See Eric Bellman & Nathan Koppel, More U.S. Legal
Work Moves to India's Low-cost Lawyers, WALL ST. J., Sept. 28, 2005, at B I. Nigerian lawyers pos-
sess some of the basic attributes that make India attractive to American lawyers who outsource work,
especially a common-law based jurisprudence and the dominance of English language in formal
practice.

78. The NIPC was established by the Nigerian Investment Promotion Commission Act No. 16
of 1995, which gave it its basic functions and powers. It is one in a series of legislation promulgated
by the Nigerian government in 1995 towards the liberalization of foreign investments in Nigeria.
These statutes-which included the Foreign Exchange (Monitoring & Miscellaneous Provisions) Act
No. 17 of 1995-repealed previous legislation that sought to fetter foreign investment and cross-
border capital flows in Nigeria and positively removed the restrictions that had existed under various
predecessor legislation.

79. On NOTAP and its functions under the enabling legislation, the National Office for Tech-
nology Acquisition and Promotion Act, see George C. Nnona, Choice of Law in International Con-
tracts for the Transfer of Technology: A Critique of the Nigerian Approach, 44 J. OF AFR. L. 78
(2000).
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last five decades to decolonize the Nigerian legal profession, which at some
point was dominated by English and English-trained lawyers. These efforts have
involved, in large part, the stringent enforcement of the requirement that those
seeking to practice in Nigeria be trained in Nigeria (that is the Nigerian Law
School) in order to qualify to sit for the final exams for admission to the bar.
This is effectively a barrier in the form of non-recognition of legal qualifications
from other countries. The approach seemingly has worked well, as the legal ser-
vices sector is largely indigenized, except to the extent that Nigerian government
corporations and a few private entities in their dealings with multinational enter-
prises or similar parties, sometimes find it necessary as a practical matter to use
foreign counsel for complex transactions-yet another example of Nigerian im-
portation of legal services. If legalizing MDP is seen as reversing the gains made
in decolonizing the Nigerian legal profession, the political backlash may be far-
reaching. As already indicated in the immediately preceding section of this pa-
per, this can be forestalled if the necessary steps toward the legalization of MDP
are properly choreographed and nuanced. In addition to the suggestions already
made, one such step may be the concession of certain areas of legal practice to
indigenous legal practitioners. Discrete areas such as probate work, convey-
ancing and non-corporate criminal litigation, can be left exclusively to such in-
digenous practitioners or firms. 80 Beyond the foregoing would be the need for a
nuanced public relations campaign to meet the challenges of liberalization. The
Nigerian government routinely does this in other sectors where fundamental
change, such as privatization, is wrought and opposition is therefore expected
from labor and other constituencies. Such a public relations campaign, if prop-
erly executed, should convey principles that are likely to prove persuasive in
important quarters.

Ultimately, the need to decolonize the Nigerian legal profession can be met
from a variety of other angles-for example, by jettisoning the Victorian-era
wigs that are currently mandatory for barristers, and eliminating the worn re-
quirement that candidates for admission to the bar eat a certain course of din-
ners. Given the broad advantages of an integrated multidisciplinary practice in
Nigeria, exclusionary and anti-competitive rules seem inherently illegitimate as
a tool for pursuing decolonization in the current context of the legal profession
and the Nigerian polity.

80. The temptation to reserve litigation exclusively for indigenous lawyers should be resisted.
Litigation as much as any other sphere of legal practice is technology, capital and skill intensive and
would therefore benefit from liberalization. It may be politic to reserve some aspects of litigation
pertaining to non-commercial litigation, for example criminal defense work for individuals, for in-
digenous lawyers.
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VIII.
CONCLUSION

Prognoses concerning MDP, its future and effect run the whole gamut,
from the optimistic through the ambivalent to the apocalyptic. They uncannily
reflect the range of emotions elicited and evoked by the law and lawyers through
the ages.8 1 Perhaps one of the direst of these prognoses, encapsulhting a parade
of horribles, is that of Lawrence J. Fox, a legal practitioner and noted critic of
MDP. In the course of his testimony before the ABA's Commission on MDP, he
had the following to say:

I also had nightmares. It was five years from now, the ABA was in steep decline
and I had fallen into the annual meeting of the National Association of Multi-
Disciplinary Professional Firms. Well-dressed individuals with badges scurried
about, and the hail-fellow-well-met greetings in the corridors had a familiar ring,
but after an exhaustive search no programs on pro bono were to be found, the cri-
sis in death penalty representation went unnoticed, free speech only referred to
the charge for attending the programs, not the cherished civil liberty, and no one
was worrying about the independence of the judiciary despite President Quayle's
recent call for the impeachment of seventeen federal judges who granted habeas
petitions in the last twelve months. In their place I found programs featuring
"Medicine: the Next Multi-disciplinary Frontier," "Leveraging Your Audit Ser-
vices into Profits in Legal Services" and "Eliminating Confidentiality: Improving
Society." Then I woke up and realized I had to persuade you here and now why
you should reaffirm our values and ethical commitments to our clients. 82

It has already been indicated in the preceding sections of this paper that
sentiments of this sort have greater relevance in the United States context, given
its political peculiarities and its near-excessive reliance on lawyers for social
regulation. Many other societies with a perhaps more organically-developed sys-
tem of social regulation rely less on lawyers and their craft. For instance, this is
the case with Japan, an orderly society with relatively little appetite for the law-
yer's craft. 83 This is not to say that elements of Mr. Fox's prognosis should not

81. On the cheerful, optimistic side is Alexis de Tocqueville's statement: "The people in de-
mocratic states do not mistrust the members of the legal profession, because it is known that they are
interested to serve the popular cause; and the people listen to them without irritation, because they
do not attribute to them any sinister designs." See DE TOCQUEVILLE, supra note 35, at 275-76. Ex-
tremely negative emotions are apparent in the biblical indictments: "Woe to you, teachers of the law
and Pharisees, you hypocrites! You shut the kingdom of heaven in men's faces. You yourselves do
not enter, nor will you let those enter who are trying to." Matthew 23:13 (New International Ver-
sion); "Woe unto you, lawyers! for ye have taken away the key of knowledge: ye entered not in
yourselves, and them that were entering in ye hindered." Luke 11:52 (King James Version); "Woe
unto you also, ye lawyers! for ye lade men with burdens grievous to be borne, and ye yourselves
touch not the burdens with one of your fingers." Luke 11:46 (King James Version).

82. Written Remarks of Lawrence J. Fox, You've Got the Soul of the Profession in Your
Hands, a presentation before the ABA MDP Commission on Thursday, Feb. 4, 1999, available at:
http://www.abanet.org/cpr/mdp/foxl.html (last visited Nov. 6, 2006).

83. See Joseph Sander, Adversarial Legalism and Civil Litigation: Prospects For Change, 28
LAW & SOC. INQUIRY 719, 733-37 (2003). See also Bruce E. Aronson , Reconsidering the Impor-
tance of Law in Japanese Corporate Governance: Evidence from the Daiwa Bank Shareholder De-
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give pause to the Nigerian regulator intent on liberalizing the legal services sec-
tor by legalizing MDP. Rather it is to indicate that the dangers inherent in such
regulatory adjustment are attenuated by the fact that lawyers (as distinct from
law) are not as fundamental to social order in Nigeria as they are in America.
Therefore, were there to be any regulatory fall-out, the Nigerian social system is
better equipped to withstand it than the American system. This realization
should leave Nigerian regulators relatively unfettered to explore novel ap-
proaches, taking other critical issues into consideration together with lawyers'
independence.

France's regulatory response to developments in the legal services sector
over the last few decades provides some lessons. On March 14, 1998 the Na-
tional Bar Council in France formally permitted MDPs, such MDPs being re-
stricted to members of other regulated professions. 84 The context of this deci-
sion was the fragmentation of the French legal profession into several branches
and the repeated attempts of the French government to forge a strong unified le-
gal profession over the preceding decades. Such a unified profession, it was felt,
would be better situated to compete with foreign law firms in the French and
global market places and would-perhaps more importantly-act as a bulwark
against the steady erosion of French legal values by US and British law firms
who have a considerable presence in France. 85

One of the moves towards a unified profession was the creation in 1971 as
part of the 1970 reform, of a regulated profession of conseiljuridique, roughly
approximating the English solicitor. The conseiljuridique had no right of audi-
ence in court, his activities being restricted to advisory work on legal aspects of
business and related transactions. Conseils Juridiques (full name: Conseils ju-
ridiques etfiduciaires - translated as "legal and tax consultants") had existed as
a recent, unofficial profession prior to 1970. As such the title was not a protected
one. Their activities covered transactional practice, an area long neglected by the
more traditional branch of the legal profession the avocats-which tended to

rivative Case, 36 CORNELL INT'L L.J. 11 (2003) (describing and challenging the pre-eminence of
this communal and non-legalistic approach to social regulation in Japanese business settings, spe-
cifically in the context of corporate governance). Recent attempts by the Japanese government to
"modernize" the judicial system by means of civil procedural reforms that enhance the capacity of
parties to use litigation have met with mixed results for a variety of reasons, including abiding cul-
tural realities.-See Carl F. Goodman, Japan 's New Civil Procedure Code: Has it Fostered a Rule of
Law Dispute Resolution Mechanism?, 29 BROOK. J. INT'L L. 511, 513-16, 560-57, 609-12 (2004). It
is instructive that the Japanese legal system has, just like the Nigerian legal system, experienced sig-
nificant legal transplantation. It has borrowed from the French and German civil law systems as well
as American common law. Id. at 513

84. See the examination of this and related aspects of the French scenario in the Report of the
New York State Bar, supra note 7, at 208.

85. Exploiting these sentiments, Juri Avenir, the professional association of the Big 5 in
France, called MDPs the most efficient vehicle for the development of French law internationally,
designed to "reinforce the status of French Business Law against the threat of Common law hegem-
ony." See id. at 209-10, n.64, and the related text (referring to Juri Avenir, L'exercise de la profes-
sion d'Avocat en Reseau Pluridisciplinaire 1998, at 8 (a 1998 publication by Juri Avenir)).
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focus on litigation to the exclusion of business advisory services. Such advisory
work was not considered an aspect of legal practice, so that non-lawyers (which
technically included the foreign lawyers and law firms in France) could practice
in that area. Following the 1970 reform, the conseil juridique became a pro-
tected professional title by virtue of Law 71-1130 of December 31, 1971.86

A subsequent reform, the 1990 reform, unified the conseilsjuridiques with
the avocats into a single profession of avocats.87 This, however, generated diffi-
culties with MDP, since a great many of the conseils juridiques were members
of the Big 5 multinational professional service firms and their integration into
the avocat profession while they were still members of the Big 5 meant that
MDPs had implicitly been sanctioned. Indeed, some accountants counted them-
selves among the former conseilsjuridique. The resulting debate put pressure on
regulatory authorities, leading to the National Bar Council's (Conseil National
des Barreaux) formal recognition of MDP in France in 1998, within specified
parameters. 8 8 The terrain remained murky in some respects. For instance, the
requirement that lawyers in an MDP not use the same name as the wider firm
meant that the fully-integrated MDP was not permitted in France. Furthermore,
the extent of the powers of the French Bar authorities to regulate MDPs involv-
ing other professions was not clear.

In the wake of the 1998 decision of the National Bar Council, the French
Prime Minister commissioned the Nallet Report, 89 the purpose of which was to
study how considerations of legal ethics would be reconciled with the demands
of MDP as a union of several professions providing legal as well as other ser-
vices. The report noted the presence of the Big 5 in the French legal market
through their control of substantial law practices. It stated that prohibiting MDPs
in France was out of the question, and made recommendations for their regula-
tion. Salient aspects of the recommendations include the creation of a national
commission with jurisdiction over matters of professional ethics, including the
authority to prescribe ethical rules where there exist gaps or conflicts in the
rules, and the ability to resolve particular cases where existing disciplinary bod-
ies lack jurisdiction. The report also recommended improvements in the financ-
ing of law firms through the introduction of passive investments, so as to better
enable French firms to obtain the means and attain the size necessary to compete

86. See Report of the New York State Bar, supra note 7, at 194-96, n20.
87. All persons who were conseilsjuridiques on December 31, 1991 became avocats, by op-

eration of law, on January 1, 1992. Report of the New York State Bar, supra note 7, at 198.
88. By its decision of March 14, 1998, the National Bar Council officially allowed avocats to

form partnerships with members of other regulated professions, including accountants. A major as-
pect of the decision was the requirement that lawyers in an MDP use a firm name distinct from the
name of the MDP. See id. at 208. In its decision of March 26-27, 1999, the National Bar Council,
among other things, affirmed the 1998 decision permitting MDPs and the requirement that lawyers
in an MDP use a firm name distinct from the name of the MDP.

89. Named after Henri Nallet, the French legislator and ex-justice minister responsible for the
report.

[Vol. 25:2

37

Nnona: Multidisciplinary Practice through Developing-Country Lenses: The

Published by Berkeley Law Scholarship Repository, 2007



MDP IN THE NIGERIAN REGULATORY CONTEXT

internationally.
90

The lesson from the French approach is that each jurisdiction has the capac-
ity to use the regulatory opportunities presented by MDP and related issues in
ways that meet its peculiar needs. There can be no hard and fast rules. In the
immortal words of Justice Brandeis, "every legitimate occupation, be it profes-
sion or business or trade furnishes abundant opportunities for usefulness if pur-
sued in what Matthew Arnold called 'the grand manner."' 9 1 There remain great
opportunities for the legal profession in Nigeria to be pressed into genuine, en-
hanced public service; opportunities which, if properly tapped, will provide a
conducive regulatory context for lawyers with the right mindset to practice the
profession in the grand manner. Whether such opportunities come to fruition de-
pends in great measure on the regulatory approach taken and the regulators' sen-
sitivity to competing constituencies, issues and perspectives that merit attention
in the governance of the legal profession.

90. See id. at 211-14 (containing a summary translation of the Nallet Report)
91. Louis D. Brandeis, The Opportunity in the Law, 39 Am. L. REV. 555 (1905).
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