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Environmental and Health Regulation:
Assessing Liability Under Investment

Treaties

By
Rahim Moloo and Justin Jacinto*

INTRODUCTION

In 2009, an American investor initiated a North American Free Trade
Agreement ("NAFTA") arbitration, Dow AgroSciences LLC v. Government of
Canada, based on the theory that Qu6bec's banning of pesticides containing an
ingredient produced by the investor, 2,4-dichlorophenoxyacetic acid (2,4-D),
violated the investor's right to fair and equitable treatment and was tantamount
to an expropriation. 1 Though the measure was purportedly adopted for health
reasons, the claimant alleged that "there was no evidence that 2,4-D posed a
health or safety risk to humans" 2 and that "Qudbec recognized the absence of a
scientific basis for its Ban of 2,4-D." 3 The claimant further argued that Qudbec's
"stated reliance on an interpretation of the precautionary approach was
motivated by political considerations, rather than any legitimate scientific
concerns." 4

When the first claims began to be filed under NAFTA's dispute resolution
mechanism over ten years ago, the number of claims relating to environmental

* Rahim Moloo is General Counsel at the University of Central Asia and a Senior Research Fellow
at Columbia University's Vale Center for Sustainable International Investment. Justin Jacinto is an
international disputes resolution practitioner and an Adjunct Professor at Georgetown University
Law Center. The authors thank the participants of the Second American Society of International Law
(ASEL) International Economic Law Interest Group Research Forum on Science, Risk and Law in
International Governance for their helpful comments on this paper. The views expressed in this
paper are the authors' own and not necessarily those of the authors' affiliated institutions or clients.

1. Dow AgroSciences LLC v. Government of Canada, NAFTA/UNCITRAL, Notice of
Arbitration 1147-53 (Mar. 31, 2009).

2. Id. 120.
3. Id. 125.

4. Id.
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and health regulations, like Dow AgroSciences, surprised observers.
Commentators from the International Institute for Sustainable Development
writing in 1999 noted that "the unexpectedly broad and aggressive use of this
process to challenge public policy and public welfare measures, including
environmental measures in about half the known cases today ... has caught
governments and observers off guard" and that "the provisions designed to
ensure security and predictability for the investors have now created uncertainty
and unpredictability for environmental (and other) regulators." 5

At that time, concerns about the potential chilling effect of investment
arbitration on public regulation were understandable. One of the first NAFTA
cases filed, Ethyl v. Canada, involved banning imports of a gasoline additive
suspected to be a dangerous toxin. The claimant, a U.S. chemical producer,
sought $251 million on the ground that the ban violated NAFTA's investor
protections. 6 Observers announced that the claim was "sure to set off alarm bells
throughout the public interest world," and that it "demonstrate[d] how present
and future international economic pacts could pose a danger to environmental
regulations and other safeguards." 7 The outcome appeared to confirm their
fears: in July 1998 Canada settled with the claimant and reversed the ban after
losing a jurisdictional ruling.8

Although recent investment treaty claims concerning environmental and
health regulation have proved less successful, the door remains open; indeed,
Dow AgroSciences is by no means unique as a recent example of such a case.
Marion Unglaube v. Costa Rica,9 which was registered with the International
Center for Settlement of Investment Disputes ("ICSID") in January 2008,
involves an investor who was denied permits needed to develop a beachfront
tourist project because of a legislative decree declaring an area of the beach a
preserve for endangered leatherback turtles. 10 Another ICSID case, Vattenfall
AB, et al. v. Germany, which was registered in April 2009 and then suspended in
August 2010 pursuant to a settlement agreement,11 involved claims brought

5. Howard Mann & Konrad von Moltke, NAFTA's Chapter 11 and the Environment:
Addressing the Impacts of the Investor-State Process on the Environment (International Institute for
Sustainable Development Working Paper 1999) at 5.

6. Ethyl Corp. & Canada Ethyl Corp. v. Government of Canada, NAFTA/UNCITRAL,
Statement of Claim % 19-50 (Oct. 2, 1997), available at http://www.naftaclaims.com.

7. Michelle Sforza & Mark Vallianatos, Chemical Firm Uses Trade Pact to Contest
Environmental Law, Global Policy Forum, Apr. 1997, available at www.globalpolicy.org/
component/content/article/212/4538 1.html.

8. Shawn McCarthy, Failed Ban Becomes Selling Point for MMT, THE GLOBE AND MAL,
July 21, 1998, at A3.

9. Marion Unglaube v. Republic of Costa Rica, ICSID Case No. ARB/08/1 (procedural
details at http://icsid.worldbank.org/ICSID/FrontServlet).

10. Damon Vis-Dunbar & Luke Eric Peterson, Blocked Eco-tourism Project in Costa Rica
Parkland Leads to BITArbitration, INVESTMENT TREATY NEws, Feb. 21, 2008.

11. Parties Announce Settlement of Dispute Over German Power Plant, INVESTMENT ARB.
REP., Aug. 28, 2010.

[Vol. 29:1
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ENVIRONMENTAL AND HEALTH REGULATION

under the Energy Charter Treaty ("ECT") relating to purportedly onerous
environmental restrictions imposed on a coal-fired power plant. 12 Philip Morris
v. Uruguay,1 3 an ICSID case registered in March 2001, involves claims relating
to legislation which, amongst other things, precludes multiple product lines
(e.g., "regular," "light," "menthol") and requires cigarette packages to be
covered by graphic images of the detrimental health effects of smoking. 14

Cases relating to environmental and health measures raise difficult
questions about the relationship between international investment law and
government regulation of health and the environment. Can states incur liability
under their investment treaty obligations for legitimate regulatory actions? How
do arbitral tribunals assess legitimacy? How much deference should tribunals
accord to states' policy choices? Does international investment law have a
chilling effect on regulation? Is precautionary regulation permissible? Tribunals
and commentators that have grappled with such questions over the last decade
have clarified certain issues in this regard. However, key aspects of the
applicable legal framework remain uncertain. Indeed, even at the time a dispute
arises, and the operative facts and applicable treaty language are known, the
parties may not be able to predict how the tribunal will rule on fundamental
legal issues.

This paper seeks to clarify the relationship between international
investment law and environmental and health regulation. To contextualize the
analysis, Part I reviews the legal framework within which international
investment disputes are resolved. It looks specifically at how the decisions of
other international tribunals, such as World Trade Organization ("WTO") panels
and the European Court of Human Rights ("ECHR"), which have grappled with
similar issues, may be of assistance to tribunals interpreting investment treaties.
It also examines how recent investment treaties have included provisions which
expressly promote environmental and health protection.

Parts II - IV review how claims relating to environmental and health
regulations are adjudicated under three key investment treaty standards-the
duty to provide: (1) compensation for expropriation, including indirect
expropriation and measures tantamount to expropriation; (2) fair and equitable
treatment; and (3) non-discriminatory treatment, including in comparison to
domestic investors (national treatment) and investors of third-party states (most-

12. Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG & Co. KG v.
Federal Republic of Germany, ICSID Case No. ARB/09/6 (Mar. 30, 2009); see also Damon Vis-
Dunbar, Vattenfall Request for Arbitration Sheds New Light on Dispute with Germany, INVESTMENT
TREATY NEWS, July 11, 2009.

13. FTR Holding S.A. (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal
Hermanos S.A. (Uruguay) v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7 (Mar. 26,
2010).

14. Luke Eric Peterson, Uruguay: Philip Morris Files First-Known Investment Treaty Claim
Against Tobacco Regulations, INVESTMENT ARB. REP. (Mar. 3, 2010), available at
http://www.iareporter.com/articles/20100303
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favored nation treatment). Particular attention is given to whether and how
tribunals assess the legitimacy of a governmental measure, including how the
tribunals assess the state's "intent" and the measure's proportionality,
effectiveness, and scientific soundness.

Part V summarizes the key elements of the three standards, identifying
common themes where applicable as they apply to the assessment of whether
health and environmental regulations will attract liability under international
investment law. It also assesses the overall influence of international investment
law on state regulation, including with regard to the specific question of whether
regulation in accordance with the precautionary principle is permissible.

The authors have also added a postscript discussing the recent decision of a
NAFTA tribunal in the Chemtura Corp. v. Canada case, which makes notable
findings relating to several of the issues discussed in this paper.

I.

THE APPLICABLE LEGAL FRAMEWORK

A. The International Legal Context

At the outset, it is important to understand the context in which investment
treaties are framed with respect to a state's other international legal obligations.
This is especially true when discussing environmental and public health
regulation given the recent proliferation of international law in these areas.

Investment treaties are primarily concerned with attracting foreign
investment by offering substantive protections to foreign investors, including
recourse to international arbitration to resolve any disputes with the host state
regarding violations of the treaty. 15 Investment treaties, however, do not operate
in a vacuum, and as such require an analysis of other international law to
interpret the commitments contained within them. The applicability of
international law to investment disputes is often expressly contained in
investment treaties,16 and where the dispute is submitted to ICSID's
jurisdiction, Article 42(1) of the ICSID Convention requires tribunals, as a
default position, to decide disputes in accordance with applicable "rules of
international law." 1 7

15. See Kenneth J. Vandevelde, The Political Economy of a Bilateral Investment Treaty, 92
AM. J. INT'L L. 621, 631 (1998).

16. See, e.g., Energy Charter Treaty, Dec. 17, 1994, 2080 U.N.T.S. 95, art. 26(6), available at
http://www.encharter.org/fileadmin/userupload/document/EN.pdf (requiring tribunals to apply
"applicable rules and principles of international law.") [hereinafter Energy Charter Treaty]; 2004
U.S. Model Bilateral Investment Treaty, art. 30 available at http://www.state.gov/documnts/
organization/1 17601 .pdf (providing that tribunals shall decide investment disputes "in accordance
with this Treaty and applicable rules of international law").

17. Convention on the Settlement of Investment Disputes between States and Nationals of

[Vol. 29:1
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ENVIRONMENTAL AND HEALTH REGULATION

In any event, Article 31(3)(c) of the Vienna Convention on the Law of
Treaties (the "Vienna Convention") requires that treaties be interpreted in light
of the "relevant rules of international law applicable in the relations between the
parties." 18 As such, interpreting the obligations of a host state under an
investment treaty may require a consideration of other treaties, customary rules,
or general principles of law. 19 In this regard, Philippe Sands has stated: "those
charged with interpreting and applying treaties on the protection of foreign
investment need to take into account the values that are reflected in norms that
have arisen outside the context of the investment treaty which they are
applying." 20 In assessing a state's investment treaty liability with respect to state
health and environmental regulation, it may be important to seek interpretive
guidance from the parties' other international public health and environmental
commitments. 2 1

However, one must be careful when relying on international common law
from other tribunals, such as the ECHR, as relevant sources for assessing
liability under investment treaties. Steven Ratner recently suggested that care
must be taken in this regard, due primarily to the varying institutional contexts
in which such cases are decided. 2 2 Contrary to Ratner's theory, the proper
starting point for assessing whether another institution's analysis is relevant
begins, not with a consideration of the institution making the decision, but with
the text of the treaty being interpreted. If treaty text being considered by another

Other States, art. 42, Oct. 14, 1966, 575 U.N.T.S. 159.; see also MTD Equity Sdn. Bhd & MTD
Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, 1 86 (May 25, 2004), available at
http://ita.law.uvic.ca; Camuzzi Int'l S.A. v. The Argentine Republic, ICSID Case No. ARB/03/2,
Objections to Jurisdiction, 132-133 (May 11, 2005), available at http://ita.law.uvic.ca; Aguaytia
Energy LLC v. Republic of Peru, ICSID Case No. ARB/06/13, 172 (Dec. 11, 2008), available at
http://www.investmentclaims.com.

18. Vienna Convention on the Law of Treaties, art. 31, May 23, 1969, 115 U.N.T.S. 331.

19. See generally, Conclusions of the work of the Study Group on the Fragmentation of
International Law: Difficulties Arising from the Diversification and Expansion of International Law,
Report of the International Law Commission, GAOR 61st Session Supplement No. 10, Ch. XII
251, U.N. Doc. A/61/10 (2006), Conc. 18, available at http://daccessdds.un.org/doc/UNDOC/
GEN/G06/636/20/PDF/GO663620.pdf?OpenElement; Campbell McLachlan, The Principle of
Systemic Integration and Article 31(3)(c) of the Vienna Convention, 54 INT'L & COMP. L.Q. 279,
290 (2005).

20. Philippe Sands, Searching for Balance: Concluding Remarks, 11 N.Y.U. ENVTL. L.J. 198,
202 (2002).

21. In the international trade law context, the Appellate body in the Shrimp-Turtle case
considered various international environmental treaties, including the United Nations Convention on
the Law of the Sea, Agenda 21, the Convention on the Conservation of Migratory Species of Wild
Animals and the Convention on International Trade in Endangered Species of Wild Fauna and Flora,
in determining the meaning of the terms "natural resources" and "exhaustible" as they appear in
article XX(g) of the General Agreement on Tariffs and Trade ("GATT'). Appellate Body Report,
United States-Import Prohibition of Certain Shrimp and Shrimp Products, 158, WT/DS58/AB/R
(Oct. 12, 1998).

22. Steven R. Ratner, Regulatory Takings in Institutional Context: Beyond the Fear of
Fragmented International Law, 102 AM. J. INT'L. L. 475, 527-28 (2008).

2011] 5
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6 BERKELEY JOURNAL OF INTERNATIONAL LAW

international tribunal closely resembles that before an investment treaty
tribunal-when both are interpreted in accordance with the ordinary meaning of
the terms in their context and in light of the object and purpose of the treaty23 -
then the decision of that other institution should be considered carefully. 24

Because all international tribunals are required to interpret treaties in accordance
with the same rules, i.e. Articles 31 and 32 of the Vienna Convention, 2 5

interpretation of similar language by another tribunal can be persuasive. Of
course, as Ratner suggests, the purpose and normative legitimacy of the
institution will be relevant to consider, 26 but that is of secondary importance to
an assessment of the similarity of the texts being compared. Indeed, no matter
the institutional context, another international tribunal's decision should not be
given significant weight if the governing texts are materially different. 27

Though parallels are often drawn between the applicable standard in
investment treaty claims for regulatory takings and the standard applied in other
fora for similar acts, particular attention should be paid to the textual difference
between the applicable treaties. For example, when the ECHR decides a
regulatory takings case, the text it considers is different from the standard
expropriation language in investment treaties. The Protocol to the Convention
for the Protection of Human Rights and Fundamental Freedoms provides, in
relevant part, that "[n]o one shall be deprived of his possessions except in the
public interest and subject to the conditions provided for by law and by the
general principles of international law." 2 8 The Protocol also provides that this
right "shall not, however, in any way impair the right of a State to enforce such
laws as it deems necessary to control the use of property in accordance with the
general interest." 29 This text appears to adopt a balancing test that is not

23. See Vienna Convention, supra note 18, art. 31(1).

24. See, e.g., Methanex v. United States of America, NAFTA/UNCITRAL, Award 1 6 (Aug.
9, 2005), available at http://ita.law.uvic.ca/ ("When it comes to interpreting the provisions of Section
A of Chapter 11 [of NAFTA], in particular in the instant case Article 1102, the Tribunal may derive
guidance from the way in which a similar phrase in the GATT has been interpreted in the past....
[T]he Tribunal may remain open to persuasion based on legal reasoning developed in GATT and
WTO jurisprudence, if relevant.").

25. See Vienna Convention, supra note 18, arts. 31, 32.
26. Ratner, supra note 22, at 488. In the international context, the legitimacy of the institution

is particularly important given that the constituency of all international decision-making bodies,
including investment treaty tribunals, includes the same group of sovereign states.

27. In discussing a recent investment tribunal's dismissal of the same expropriation claim
before the Overseas Private Insurance Company ("OPIC"), Ratner seems to acknowledge that the
text of the provisions before the two entities was of decisive importance. Ratner, supra note 22, at
525 ("[T]he ICSID panel ... gave the OPIC determination exactly the treatment it deserved. The
OPIC claim involved a completely distinct definition of expropriation .... OPIC's interpretation is
clearly outside the consensus view, as it begins with a sui generis textual definition and a completely
different purpose.").

28. Protocol to the Convention for the Protection of Human Rights and Fundamental
Freedoms, art. 1, Mar. 20, 1952, 213 U.N.T.S. 262.

2 9. Id.

[Vol. 29:1
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ENVIRONMENTAL AND HEALTH REGULATION

expressly found in many investment treaties. 30

Similarly, when considering whether environmental and health regulations
are exempt from attracting liability under investment treaties, one must be
careful when making comparisons to other international texts and tribunals. One
obvious comparison is with the general exception, contained in international
trade agreements, for measures adopted to protect health and the environment. 3 1

Thomas Waelde and Abba Kolo have suggested that the WTO's "least trade
restrictive" approach to determining whether a measure is a legitimate means of
protecting health or the environment on the one hand or protectionism on the
other "provide[s] us with some useful analogies" in the investment treaty
context. 32 This analogy is questionable, however, as the decisions of WTO
panels turn on the specific wording of the exceptions for health and
environmental measures. GATT Article XX(b) provides an exception for trade-
restrictive measures "necessary to protect human, animal or plant life or health"
while GATT Article XX(g) provides an exception for measures "relating to the
conservation of exhaustible natural resources if such measures are made
effective in conjunction with restrictions on domestic production or
consumption." 33 Investment treaties rarely provide such explicit and detailed
exceptions; 34 rather, as discussed below, the exemptions have become clearer
through a series of cases interpreting and applying investment treaties.

This is not to say that parallels can not (or should not) be drawn between
investment treaty arbitration and other international fora where similar disputes
arise, but that care must be taken when doing so. 35 Indeed, as will be discussed

30. Vicki Been & Joel C. Beauvais, The Global Fifth Amendment? NAFTA's Investment
Protections and the Misguided Quest for an International "Regulatory Takings" Doctrine, 78
N.Y.U. L. REv. 30, 57 (2003) ("The ECHR and ECJ accordingly have adopted a balancing approach
to public regulatory interest and burdens on private property that is premised on the specific
language of that provision.").

31. See, e.g., General Agreement on Tariffs and Trade arts. XX(b), XX(g), Apr. 15, 1994, 33
ILM 1153 (1994); Marrakesh Agreement Establishing the World Trade Organization, Annex lA, 33
ILM 1153 (1994).

32. Thomas Waelde & Abba Kolo, Environmental Regulation, Investment Protection and
'Regulatory Taking' in International Law, 50 INT'L & COMP. L.Q. 811, 833 (2001).

33. General Agreement on Tariffs and Trade arts. XX(b),(g), Oct. 30, 1947, 55 U.N.T.S. 187.
34. Some investment treaties, however, include what are known as non-precluded measure

clauses, which are usually limited to exempting measures that are necessary to protect national
essential interests, international peace and security, and public order. See William W. Burke White
& Andreas von Staden, Investment Protection in Extraordinary Times: The Interpretation and
Application of non-Precluded Measures Provisions in Bilateral Investment Treaties, 48 VA. J. INT'L
L. 307, 336 (2008) (summarizing the key components of NPM clauses found in investment treaties
entered into by the United States, Germany, Belgium, Luxemburg, the European Union and India).
Health and Environmental exceptions are rarely ever found in non-precluded measures clauses. On
the narrow scope of NPM clauses, see Rahim Moloo & Justin Jacinto, Reviewing Standards and
Standards of Review. Domestic Public Interest Regulation in International Investment Law, in
INTERNATIONAL LAW IN THE NEW ERA OF GLOBALiZATION (forthcoming, 2011).

35. See, e.g., Fireman's Fund Insurance Co. v. United Mexican States, Award 1 173, ICSID
Case No. ARB(AF)/02/02, (July 17, 2006) available at http://ita.law.uvic.cal (noting that "[t]he
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below, investment treaty tribunals have borrowed helpful elements of the
applicable substantive standards from the jurisprudence of many international
tribunals, including the ECHR and WTO.

B. The Treatment ofEnvironmental and Health Issues in Investment Treaties

Before engaging in a substantive discussion of the legality of
environmental and health regulation under international investment law, it is
important to understand the unique place that public health and the environment
occupy in the investment treaty context.

Many recent investment treaties contain specific provisions pertaining to
health and the environment. For instance, the parties to NAFTA resolved in the
preamble to the treaty to: "UNDERTAKE each of the preceding [investment and
trade objectives] in a manner consistent with environmental protection and
conservation; PRESERVE their flexibility to safeguard the public welfare;
PROMOTE sustainable development; STRENGTHEN the development and
enforcement of environmental laws and regulations." 36 The DR-CAFTA
provides that the parties resolve to "implement th[e] Agreement in a manner
consistent with environmental protection and conservation, promote sustainable
development ... and strengthen their cooperation on environmental matters." 37

The ECT's preamble makes note of international environmental agreements
with energy-related aspects and "recognize[es] the increasingly urgent need for
measures to protect the environment." 38 Recent U.S. Bilateral Investment
Treaties ("BITs") establish that the parties desire to achieve the objectives
contained in the treaty "in a manner consistent with the protection of health,
safety, and the environment." 39

Moving beyond the preamble, some recent investment treaties contain
substantive provisions relating to health and the environment. For instance,
many recent U.S. BITs provide that "[n]othing in this Treaty shall be construed
to prevent a Party from adopting, maintaining[,] or enforcing any measure
otherwise consistent with this Treaty that it considers appropriate to ensure that
investment activity in its territory is undertaken in a manner sensitive to

parties have ... debated the relevance of the case law of the Iran-US Claims Tribunal" and that "the
Algiers Accords give a notion of expropriation different from Article I110 of the NAFTA and also
partially depart from customary international law (in particular: 'other measures affecting property
rights'). However, the tribunal, "keeping these caveats in mind," decided that "it is justified to rely
on certain awards, or at least portions thereof, in determining the customary intemational law
meaning of expropriation in the present case.")

36. North American Free Trade Agreement, Can.-Mex.-U.S. pmbl., Dec. 17, 1992, 32 I.L.M.
605, 702.

37. Dominican Republic-Central America-United States Free Trade Agreement pmbl., Aug. 5,
2004, Hein Online No. KAV 7157 [hereinafter DR-CAFTA].

38. Energy Charter Treaty, supra note 16, pmbl.
39. 2004 U.S. Model Bilateral Investment Treaty, supra note 16, pmbl.

[Vol. 29:1
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ENVIRONMENTAL AND HEALTH REGULATION

environmental concems." 40 NAFTA 4 1 and the DR-CAFTA 4 2 contain similar
provisions.4 3 Such clauses are a form of what has come to be known as non-
precluded measures clauses ("NPM clauses"), which carve out certain types of
state conduct from liability under the substantive standards of protection. 44

The types of public interest regulation discussed in this article, and often at
issue in investment disputes, are rarely expressly the subject of NPM clauses. Of
note however, some German and recent Canadian investment treaties do provide
exceptions expressly covering, among other things, health and environmental
regulation. For instance, the Canada 2003 Model FIPA contains the following
NPM clause:

Subject to the requirement that such measures are not applied in a manner that
would constitute arbitrary or unjustifiable discrimination between investments or
between investors, or a disguised restriction on international trade or investment,
nothing in this Agreement shall be construed to prevent a Party from adopting or
enforcing measures necessary: (a) to protect human, animal or plant life or health;
(b) to ensure compliance with laws and regulations that are not inconsistent with
the provisions of this Agreement; or (c) for the conservation of living or non-
living exhaustible natural resources. 4 5

The future inclusion of such clauses into investment treaties will clarify the
treaty parties' intention to exclude such measures from liability under the treaty.
Until such time as these clauses become common place in investment treaties,
however, most tribunals will be faced with investment treaties that lack such

40. 2004 U.S. Model BIT, supra note 16, art. 12(2). The breadth of such clauses might be
limited by the requirement that measure must be "otherwise consistent with this Treaty."

41. NAFTA, art. 1114(1). Host states have at times relied on this provision to argue that
"health and environmental measure[s are] permitted by . . . NAFTA." Ethyl Corp. v. Canada,
Statement of Defence, 1 97 Nov. 27, 1997, available at http://naftaclaims.com/Disputes/Canada/
EthylCorp/EthylCorpStatementOfDefense.pdf

42. DR-CAFTA, supra note 37, art. 10.11.
43. See also 2007 Norway Draft Model BIT, art. 12, which proposes slightly broader language

("Right to Regulate: Nothing in this Agreement shall be construed to prevent a Party from adopting,
maintaining or enforcing any measure otherwise consistent with this Agreement that it considers
appropriate to ensure that investment activity is undertaken in a manner sensitive to health, safety or
environmental concerns.").

44. Sempra Energy Int'l v. Argentine Republic, ICSID Case No. ARB/02/16, Decision on the
Argentine Republic's Application for Annulment of the Award 115 (June 29, 2010) ("[The NPM
Clause] is a primary rule, since it delimits the scope of the substantive obligations of the BIT itself.
If the requirements under Article XI are met, there is no breach of the BIT."); CMS Gas
Transmission Co. v. Argentine Republic, ICSID Case No. ARB/01/8, Decision of the Ad Hoc
Committee on the Application for Annulment of the Argentine Republic 129 (Sept. 25, 2007)
(finding that "if [the NPM clause] applies, the substantive obligations under the BIT do not apply.");
Continental Casualty Company v. Argentine Republic, ICSID Case No. ARB/03/9, Award $164
(Sept. 5, 2008) ("The consequence would be that, under [the NPM clause], such measures would lie
outside the scope of the Treaty so that the party taking it would not be in breach of the relevant BIT
provision."). See generally Burke-White & von Staden, The Interpretation and Application of Non-
Precluded Measures Provisions, supra note 34.

45. Canadian Model BIT, art. 11 (2004), available at http://ita.law.uvic.caldocuments/
Canadian2004-FIPA-model-en.pdf.
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clarity. As such, they will ultimately be required to apply the individual treaty
standards, as discussed in this paper, to the measure in question.

NAFTA and recent U.S. and Canadian investment treaties also attempt to
address the race to the bottom by "recogniz[ing] that it is inappropriate to
encourage investment by relaxing domestic health, safety or environmental
measures." 46 To this end, the treaties allow one party to request consultations
with another that is seen to have "waive[d] or otherwise derogate[d] from, or
offer[ed] to waive or otherwise derogate from, such laws in a manner that
weakens or reduces the protections afforded in those laws as an encouragement
for the establishment, acquisition, expansion or retention of an investment in its
territory." 47

The ECT expressly reserves the right of the host state to "regulate the
environmental and safety aspects of [the] exploration, development and
reclamation [of its energy resources] within its Area." 48 The same treaty also
provides that:

In pursuit of sustainable development and taking into account its obligations
under those international agreements concerning the environment to which it is
party, each Contracting Party shall strive to minimize in an economically efficient
manner harmful Environmental Impacts occurring either within or outside its
Area from all operations within the Energy Cycle in its Area, taking proper
account of safety.49

Although this trend of addressing public health and the environment in
investment treaties is relatively new, it is a notable development. Indeed, in
interpreting the substantive protections contained in an investment treaty, one
must consider the object and purpose of the treaty, as well as the context.50 As
such, where the treaty in question expressly addresses matters relating to health
and the environment, it will be important to interpret the substantive protections
contained therein within the context of the relevant health and environmental
provisions.

II.
REGULATORY TAKINGS RESULTING IN INDIRECT EXPROPRIATION

This section begins with a discussion of the protection against indirect
expropriation without compensation, with a particular focus on the concept of
non-compensable government regulation. The second part of this section will

46. 2004 U.S. Model BIT, supra note 16, art. 12(1); NAFTA, art. 1114(2); DR-CAFTA, supra
note 37, art. 10.11; 2004 Canada Model FIPA, art. 11, available at http://ita.law.uvic.ca/
documents/Canadian2004-FIPA-model-en.pdf

47. Id.

48. Energy Charter Treaty, supra note 16, art. 18(3).
49. Energy Charter Treaty, supra note 16, art. 19(1).

50. Vienna Convention, supra note 18, art. 31(1).
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ENVIRONMENTAL AND HEALTH REGULA TION

discuss relevant cases that have considered whether particular governmental
health and environmental regulation amounts to a compensable expropriation.
The third part of this section discusses how a tribunal is to assess the legitimacy
of a health or environmental measure resulting in a taking, and whether such a
measure should attract the requirement to compensate the foreign investor.

A. Content of the Standard

Generally, a host state has the right to expropriate a foreign investor's
property for a public purpose on a non-discriminatory basis, and in accordance
with due process of law, if compensation is paid to the investor.51 Expropriation
of property can be direct or indirect. 52 An indirect expropriation, which can
occur through government regulation, occurs when "a State . . . interfere[s] with
property rights to such an extent that these rights are rendered so useless that
they must be deemed to have been expropriated, even though the State does not
purport to have expropriated them and the legal title to the property remains
with the original owner." 53

Though it is well accepted that both direct and indirect expropriations
require the payment of compensation, it is not entirely clear when a regulatory

51. See NAFTA, art. 1110 1; Energy Charter Treaty, supra note 16, art. 13 1 1; 2004 U.S.
Model BIT, supra note 16, art. 6 $ 1; 2008 German Model BIT, art. 4 1 2, available at
http://ita.law.uvic.ca/ documents/2008-GermanModelBIT.doc; 2003 India Model BIT, art. 5 1 1,
available at http://ita.1aw.uvic.ca/ Indiamodelbit.htm. Some investment treaties, including most U.S.
BITs, follow the "hull formula" and require "prompt, adequate, and effective" compensation.

52. See Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt,
ICSID Case No. ARB/99/6, Award 107 (Apr. 12, 2002), available at http://ita.law.uvic.ca/ ("When
measures are taken by a State the effect of which is to deprive the investor of the use and benefit of
his investment even though he may retain nominal ownership of the respective rights being the
investment, the measures are often referred to as a 'creeping' or 'indirect' expropriation or, as in the
BIT, as measures 'the effect of which is tantamount to expropriation."'); see also RUDOLF DOLZER
& CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW 92-96 (2008); Yves
Fortier & Stephen L. Drymer, Indirect Expropriation in the Law ofInternational Investment: I Know
It When I See It, or Caveat Investor, 19 ICSID REV., FILJ 293, 297 (2004).

53. Starrett Housing Corp. v. Islamic Republic of Iran, Award No. ITL-32-24-1 (Dec. 19,
1983), reprinted in 4 IRAN-US CLAIMS TRIBUNAL REP. 122, 154; see also Tippetts, Abbett,
McCarthy, Stratton v. TAMS-AFFA Consulting Engineers of Iran, Award No. 141-7-2 (June 22,
1984), reprinted in 6 IRAN-US CLAIMS TRIBUNAL REP. 219, 225 ("[T]aking of property may occur
under international law through interference by a state in the use of that property or with the
enjoyment of its benefits, even where legal title to the property is not affected."); Occidental
Petroleum and Production Co. v. Republic of Ecuador, LCIA Case No. UN 3467, Award 85 (July
1, 2004), available at http://ita.law.uvic.ca ("Expropriation need not involve the transfer of title to a
given property, which was the distinctive feature of traditional expropriation under international law.
It may of course affect the economic value of an investment."); Jan Paulsson & Zachary Douglas,
Indirect Expropriations in Investment Treaty Arbitrations, in ARBITRATING FOREIGN INVESTMENT
DISPUTES: PROCEDURAL AND SUBSTANTIVE LEGAL ASPECTS 152 (N. Horn & S. Krdll, eds. 2004)
("Indirect expropriations affect property interests in more subtle ways. Legal title to the property is
not disturbed. Rather, its income producing potential is somehow diminished by acts attributable to
the Host State.").
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measure of general application is such that it does not require compensation,
even if it results in an indirect taking from a foreign investor protected by an
investment treaty. 54 This section discusses the emerging standard for assessing
whether an indirect expropriation has occurred, with a specific emphasis on the
point at which a regulatory measure becomes expropriatory.

1. The Effect of the Measure

The effect of a regulatory measure is undoubtedly important in assessing
whether an indirect expropriation has taken place. Though cases are somewhat
inconsistent in the language they use to describe the level of interference
required in order to establish an indirect expropriation, some common themes
can be identified. 55

For instance, the United Nations Conference on Trade and Development
("UNCTAD") has suggested that "measures short of physical takings may
amount to takings in that they result in the effective loss of management, use or
control, or a significant depreciation of the value, of the assets of a foreign
investor." 56

One ICSID tribunal found that in order to qualify as an expropriation, the
measure in question should "have the substantial effects of a certain intensity
that reduce and/or eliminate the benefits legitimately expected from the
exploitation of rights subject to the said measure to such an extent that they
render the holding of these rights useless." 57 Several more recent investment
treaty cases have stated that in order to be expropriatory the taking "must be a
substantially complete deprivation of the economic use and enjoyment of the
rights to the property, or of identifiable distinct parts thereof."58

54. See generally Fortier & Drymer, supra note 52; Rudolf Dolzer, Indirect Expropriations:
New Developments? 11 N.Y.U. ENVTL. L.J. 64 (2002); Andrew Newcombe, The Boundaries of
Regulatory Expropriation in International Law, 20 ICSID REv., FILU 1 (2005); Waelde & Kolo,
supra note 32; Catherine Yannaca-Small, "Indirect Expropriation" and the "Right to Regulate" in
International Investment Law, OECD Working Papers on International Investment (Sept. 2004),
available at http://www.oecd.org/dataoecd/22/54/ 33776546.pdf.

55. See Fortier & Drymer, supra note 52, at 305 (noting the more widely accepted themes that
have emerged to describe the tipping point at which a regulatory measure becomes an indirect
expropriation).

56. UNCTAD, Series on Issues in International Investment Agreements: Taking of Property 4
(2000).

57. Consortium RFCC v. Royaume du Maroc, ICSID Case No. ARB/00/6, Award (Dec. 22,
2003), available at http://www.investmentclaims.com (translation from French original on file with
authors).

58. Corn Products International, Inc. v. the United Mexican States, ICSID Case No.
ARB(AF)/04/01, Decision on Responsibility 1 87(c) (Jan. 15, 2008) available at
http://ita.law.uvic.cal (citing to Fireman's Fund Insurance Co. v. United Mexican States, Award
176(c), ICSID Case No. ARB(AF)/02/02, (July 17, 2006) available at http://ita.law.uvic.ca/). See
also Telenor Mobile Communications A.S. v. The Republic of Hungary, ICSID Case No.
ARB/04/15, Award 1 65 (Sept. 13, 2006), available at http://ita.law.uvic.ca/ (noting that tribunals
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ENVIRONMENTAL AND HEALTH REGULA TION

Though the effect of a measure is certainly relevant to assessing whether a
measure is expropriatory one school of thought suggests that it is the only
relevant criterion to consider and that the character and purpose of the measure
in question are not relevant to the assessment (the "sole effect doctrine.") 59 One
case often cited as supporting the sole effects doctrine is the NAFTA decision in
Metalclad v. Mexico.60 In that case, the tribunal considered, among other things,
whether an ecological decree covering lands used by the investor as a landfill
site in Mexico amounted to an expropriation. The tribunal found that Mexico
had "indirectly expropriated Metalclad's investment without providing
compensation," 6 1 because, among other things, "[the] Decree had the effect of
barring forever the operation of the landfill." 62 The tribunal's definition of
expropriation employed in this case focused solely on the effect of a given
regulatory measure, noting that expropriation under NAFTA not only covers
"open, deliberate and acknowledged takings of property" but also "covert or
incidental interference with the use of property which has the effect of depriving
the owner, in whole or in significant part, of the use or reasonably-to-be-
expected economic benefit of property even if not necessarily to the obvious
benefit of the host State." 63 Furthermore, the tribunal explained that it "need not
decide or consider the motivation or intent of the adoption of the Ecological
Decree" in finding that "the Ecological Decree would, in and of itself, constitute
an act tantamount to expropriation." 64

The tribunal that decided Santa Elena v. Costa Rica similarly suggested
that only the effect of the measure in question is relevant to assessing whether an
expropriation, requiring the payment of compensation, has taken place. In the
Santa Elena case the parties agreed that a lawful direct expropriation of the
claimant's property had occurred, allegedly to preserve the ecology on the

agree that in order to constitute an expropriation "the interference with the investor's rights must be
such as substantially to deprive the investor of the economic value, use or enjoyment of its
investment.").

59. On occasion, this view was adopted by the Iran-U.S. Claims tribunal. See Phelps Dodge
Corp. v. Iran, Award No. 217-99-2 (Mar. 19, 1986) reprinted in 10 IRAN-US CLAIMS TRIBUNAL
REP. 121, 130 ("[T]he Tribunal understands the financial, economic and social concerns that inspired
the law pursuant to which [the Respondent] acted, but those reasons and concerns cannot relieve the
Respondent of the obligation to compensate Phelps Dodge for its loss."); but see Tippetts supra note
53, at 225-26 (noting that the purpose of the measure adopted is relevant, but that "[tlhe intent of the
government is less important than the effects of the measures on the owner. . . .").

60. Metalclad Corp. v. the United Mexican States, NAFTA, ICSID Case No. ARB(AF)/97/1,
Award (Aug. 30, 2000), available at http://www.naftaclaims.com/Disputes/ Mexico/Metalclad/
MetalcladFinalAward.pdf. The phrase "sole effect doctrine" is borrowed from Dolzer, supra note
54; see also Fortier & Drymer, supra note 52 referring to the "sole effect test."

61. Metalclad v. Mexico, 112. The British Columbia Supreme Court set aside part of the
tribunal's award, though not on this point. United Mexican States v. Metalclad Corp., 2001 BCSC
664 1 2, available at http://www.courts.gov.bc.caljdb-txt/SC/01/06/200 IBCSCO664.htm.

62. Metalclad v. Mexico, 109.
63. Id. 1 103.
64. Id.1111.
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property being expropriated.6 5 The only question for the tribunal regarded the
amount of compensation the claimant was due.66 In this context, the tribunal
found that "[w]hile an expropriation or taking for environmental reasons may be
classified as a taking for a public purpose, and thus may be legitimate, the fact
that the Property was taken for this reason does not affect either the nature or the
measure of the compensation to be paid for the taking." 67 The tribunal explained
that "the purpose of protecting the environment for which the Property was
taken does not alter the legal character of the taking for which adequate
compensation must be paid" and that "[t]he international source of the
[Respondent's] obligation to protect the environment makes no difference." 68

The tribunal reasoned that "the state's obligation to pay compensation remains"
"no matter how laudable and beneficial to society as a whole" are the
expropriatory environmental measures. 69

Similarly Professor Higgins, in her seminal lectures on the taking of
property, stated that "interferences which significantly deprive the owner of the
use of his property amount to a taking of that property. This will be so even if he
remains in physical possession of that property."7 0 In relation to the measure's
character, Professor Higgins considered whether it makes a difference that a
taking is direct or the result of a regulation. Professor Higgins asked: "Is this
distinction intellectually viable? Is not the State in both cases (that is, either by a
taking for a public purpose, or by regulating) purporting to act in the common
good? And in each case has the owner of the property not suffered loss?",71 In
answering her own question, Professor Higgins stated: "Under international law
standards, a regulation that amounted (by virtue of its scope and effect) to a
taking, would need to be 'for a public purpose' (in the sense of in the general,
rather than for a private, interest). And just compensation would be due." 7 2

Professor Higgins did, however, acknowledge that "interferences with property
for economic and financial regulatory purposes are tolerated to a significant

65. Compailia del Desarrollo de Santa Elena SA v Costa Rica, ICSID Case No. ARB/96/1,
Final Award 1 55, 18 (Feb. 17 2000), available at http://www.investmentclaims.com.

66. Id. 54 (holding that "the fundamental issue before the Tribunal is the amount of
compensation to be paid by Respondent, Costa Rica, to Claimant, CDSE. While a host of sub-issues
were raised by the parties in the context of the written and oral procedures, both parties agree that
such matters are relevant only insofar as they tend to affect this central issue.")

67. Id.T71.

68. Id. 71.

69. Id. T 72. It should be noted that subsequent to that decision, the President of the Santa
Elena tribunal wrote an article acknowledging "the advent of the so-called 'purpose test' and
advocating a balancing approach. Fortier & Drymer, supra note 52, at 326. The Santa Elena
tribunal's dismissal of the purpose criteria can be distinguished because that case involved a direct
taking, where compensation will almost always be due.

70. Rosalyn Higgins, The Taking of Property by the State: Recent Developments in
International Law, 176 RECUEL DES CouRs 259, 324 (1982).

71. Id.at331.

72. Id.
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degree." 73

2. The Measure's Character and Purpose

More recently, cases and commentators have departed from the sole effects
doctrine in suggesting that the character and purpose of a given taking is
relevant to assessing whether compensation is due, and that bona fide
regulations of general application will rarely, if ever, amount to an
expropriation. For instance, a leading commentary on takings concludes that
normally there will be no compensable expropriation where a regulation "can be
justified as being reasonably necessary to the performance by a State of its
recognized obligations to protect the public health, safety, morals or welfare." 74

Similarly, Professor Brownlie has commented that jurists supporting the
compensation requirement in the event of an expropriation recognize the
existence of exceptions including where the expropriation was a result of "a
legitimate exercise of police power" and where the loss was "caused indirectly
by health and planning legislation and the concominant restrictions on the use of
property." 75 Professor Brownlie's exceptions to the compensation requirement
suggest that certain bona fide regulatory acts are of such importance to the
common good that payment of compensation to investors adversely affected by
such regulations would be inappropriate.

In the same regard, the Third Restatement on Foreign Relations Law of the
United States indicates that "bona fide general taxation, regulation, forfeiture for
crime, or other action of the kind that is commonly accepted as within the police
power of states" does not result in a compensable taking, subject to the
conditions that the state action is "not discriminatory ... and is not designed to
cause the alien to abandon the property to the state or sell it at a distress
price." 76 Similarly, the Harvard Draft Convention on the International

73. Id.

74. G.C. Christie, What Constitutes a Taking of Property Under International Law?, 38 BRIT.
Y.B. INT'L L. 307, 338 (1962); See also id. at 331-32 ("[T]he operation of a State's tax laws,
changes in the value of a State's currency, actions in the interest of the public health and morality,
will all serve to justify actions which because of their severity would not otherwise be justifiable ...

75. IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 536 (7th ed. 2008); see also
OECD Working Papers on International Investment, supra note 54, at 5, n. 10 ("It is an accepted
principle of customary international law that where economic injury results from a bona fide non-
discriminatory regulation within the police powers of the State, compensation is not required."); id.
at 5 ("Non-discriminatory measures related to anti-trust, consumer protection, securities,
environmental protection, and land planning are non-compensable takings since they are regarded as
essential to the functioning of the state."); August Reinisch, Expropriation, 2 TRANSNAT'L DIsP.
MGMT. 27 (Nov. 2005), available at http://www.transnational-dispute-management.com/
authors/authordetail.asp?key-933 ("In principle there is a widespread consensus that regulatory
measures pursued for legitimate objectives cannot be regarded as indirect expropriation.").

76. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 712,
cmt. (g) (1987). It is instructive to consider the definition of "police powers" as adopted in BLACK'S

2011] 15

15

Moloo and Jacinto: Environmental and Health Regulation: Assessing Liability under In

Published by Berkeley Law Scholarship Repository, 2011



16 BERKELEY JOURNAL OF INTERNATIONAL LAW

Responsibility of States for Injuries to Aliens recognized that "[a]n
uncompensated taking of an alien property or a deprivation of the use or
enjoyment of property of an alien . .. shall not be considered wrongful" where it
results from "the action of the competent authorities of the State in the
maintenance of public order, health or morality; or from the valid exercise of
belligerent rights or otherwise incidental to the normal operation of the laws of
the State."7 7

Several cases have adopted the same reasoning, that certain bona fide
regulation that is non-discriminatory and within the state's police powers does
not require compensation, no matter what the effect. The Iran-U.S. Claims
tribunal, for instance, has stated that it is "an accepted principle of international
law that a State is not liable for economic injury which is a consequence of a
bona fide 'regulation' within the accepted police power of states."7 8 In
supporting this position the tribunal in Feldman v. Mexico stated that
"governments must be free to act in the broader public interest through
protection of the environment, new or modified tax regimes, the granting or
withdrawal of government subsidies, reductions or increases in tariff levels,
imposition of zoning restrictions, and the like." 79 The tribunal explained that
"[r]easonable governmental regulation of this type cannot be achieved if any
business that is adversely affected may seek compensation, and it is safe to say
that customary international law recognizes this." 80 Indeed, governmental
regulation in important areas such as health and environment would be
undesirably hindered if governments were constantly worried about having to
pay compensation to any foreign investor adversely affected. 8 1

Though the above cases and commentators do not necessarily suggest that
the measure's purpose be the sole criteria in assessing whether a measure be
considered expropriatory, they certainly indicate that when the measure in
question is a bona fide regulation of general application, within the legitimate
exercise of the state's police powers, a tribunal will be less likely to award
compensation.

LAW DICTIONARY (5th ed. 1979): "the power of the State to place restraints on the personal freedom
and property rights of persons for the protection of the public safety, health, and morals or the
promotion of the public convenience and general prosperity." This definition is a subset of the
possible "public purposes" that a State may invoke in order to legally expropriate property.

77. Reprinted in Louis B. Sohn & Richard R. Baxter, Responsibility of States for Injuries to
the Economic Interests ofAliens, 55 AM. J. INT'L L. 545 (1961).

78. Sedco, Inc. v. National Iranian Oil Company, Interlocutory Award No. ITL 55-129-3 (Oct.
28, 1985), reprinted in 9 IRAN-US CLAIMS TRIBUNAL REP. 248, 273-74.

79. Marvin Feldman v. Mexico, NAFTA, ICSID Case No. ARB(AF)/99/1, Award 1103 (Dec.
16, 2002), available at http://www.naftaclaims.com.

80. Id

81. Michael Reisman & Robert D. Sloane, Indirect Expropriation and Its Valuation in the BIT
Generation, 74 BRIT. Y.B. INT'L L. 115, 129 (2003).
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3. Meeting In-Between-The Relevance of a Measure's Effect and its
Character and Purpose

From the above discussion, a logical conclusion would be that both the
measure's effect and character should be taken into consideration in assessing
whether compensation should be due for an indirect expropriation, including a
regulatory taking. In fact, many cases have followed this approach.

One such case is Saluka v. Czech Republic, in which the investor in a
Czech bank, IPB, alleged that it had been treated unfairly and inequitably and
that it had been unlawfully deprived of its investment without compensation.82
The investor's claims were based on the Czech National Bank's ("CNB")
decision to put IPB into forced administration, and then to transfer IPB's
enterprise to another Czech Bank. 83 The Czech Republic on the other hand,
argued that it was entitled to adopt the regulatory measure it did to fulfill its duty
to maintain the stability of the banking system-the instability having been
caused by the IPB's shareholders' failure to rectify several deficiencies
identified by the CNB. 84

In deciding whether a compensable deprivation had occurred, the tribunal
made several important observations regarding a state's ability to adopt
regulations. Most notably the tribunal stated that "[i]t is now established in
international law that States are not liable to pay compensation to a foreign
investor when, in the normal exercise of their regulatory powers, they adopt in a
non-discriminatory manner bona fide regulations that are aimed at the general
welfare." 85 As such, in the opinion of the tribunal, "the principle that a State
does not commit an expropriation and is thus not liable to pay compensation to a
dispossessed alien investor when it adopts general regulations that are
'commonly accepted as within the police power of States' forms part of
customary international law today." 86 The tribunal acknowledged however, that
"international law has yet to identify in a comprehensive and definitive fashion
precisely what regulations are considered 'permissible' and 'commonly
accepted' as falling within the police or regulatory power of States and, thus,
noncompensable." 87 As such, the tribunal advocated what amounts to a

82. Saluka Investments BV (The Netherlands) v. the Czech Republic, UNCITRAL, Partial
Award 165 (Mar. 17, 2006), available at http://ita.law.uvic.ca.

83. Id. 246-49.

84. Id. 1 270 (reproducing the text of the Decision of the Czech National Bank to put IPB
under forced administration).

85. Id. 1 255. Interestingly, one of the tribunal members in this case was also on the tribunal in
Santa Elena v. Costa Rica, where, as discussed above, the tribunal appears to have taken a contrary
position.

86. Id. 262. The tribunal rightly took into consideration customary international law in
interpreting the BIT in question based on the principle articulated in art. 31(3)(c) of the Vienna
Convention requiring a consideration of "any relevant rules of international law applicable in the
relations between the parties." Id. $ 254.

87. Id. 263.
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balancing approach, finding that:
Faced with the question of when, how and at what point an otherwise valid
regulation becomes, in fact and effect, an unlawful expropriation, international
tribunals must consider the circumstances in which the question arises. The
context within which an impugned measure is adopted and applied is critical to
the determination of its validity. 88

The tribunal in Saluka decided that "the CNB was justified, under Czech
law, in imposing the forced administration of IPB and appointing an
administrator to exercise the forced administration." 8 9 In deciding that no
compensation was due to the investor, the tribunal concluded that the CNB's
decision was "a lawful and permissible regulatory action . .. aimed at the
general welfare of the State, and does not fall within the ambit of any of the
exceptions to the permissibility of regulatory action which are recognised by
customary international law.90 As such, the tribunal concluded that "the Czech
Republic adopted a measure which was valid and permissible as within its
regulatory powers, notwithstanding that the measure had the effect of
eviscerating Saluka's investment in IPB." 9 1

Few, if any, cases provide a blanket exception for the obligation to
compensate investors for regulatory actions that a state adopts. The tribunal in
Pope & Talbot v. Canada had the opportunity to address an argument
suggesting that a blanket exception existed.92 In that case the investor alleged
that Canada's implementation of the US-Canada Softwood Lumber Agreement
wrongfully interfered with its business of exporting softwood lumber to the U.S.
Canada argued that nondiscriminatory regulations did not constitute an
expropriation under NAFTA. 93 In response to this argument, the tribunal found
that "[r]egulations can indeed be exercised in a way that would constitute
creeping expropriation." 94 The tribunal explained that "a blanket exception for
regulatory measures would create a gaping loophole in international protections
against expropriation" and as such the tribunal rejected the argument that
Canada's Export Control Regime, "as a regulatory measure, is beyond the

88. Id. $ 264 (emphasis in original). In support of this proposition, the tribunal refers to,
among other cases, Too v. Greater Modesto Insurance Assocs., et al, Award No. 460-880-2 (Dec.
29, 1989) reprinted in 23 IRAN-US CLAIMS TRIBUNAL REP. 378, 387 (1989) (the tribunal affirming
that "[a] State is not responsible for loss of property or for other economic disadvantage resulting
from bona fide general taxation or any other action that is commonly accepted as within the police
power of States, provided it is not discriminatory and is not designed to cause the alien to abandon
the property to the State or to sell it at a distress price.").

89. Id. 271.

90. Id. 275.
91. Id 276.

92. Pope & Talbot Inc. v. the Government of Canada, NAFTA/UNCITRAL, Interim Award
(June 26, 2000), available at http://www.naftaclaims.com.

93. Id. 99.

94. Id.
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coverage of Article 1110."95 Indeed, the protection against expropriation
without compensation would become altogether meaningless if states were able
to escape the compensation obligation by disguising all expropriations as
regulations. On the facts of that case, however, the tribunal ultimately found that
"the degree of interference with the Investment's operation due to the Export
Control Regime [did] not rise to an expropriation." 96

The tribunal in Azurix v. Argentina affirmed the principle discussed in Pope
& Talbot.9 7 In Azurix, the tribunal criticized the S.D. Myers tribunal for
suggesting that "Parties to the Bilateral Treaty are not liable for economic injury
that is the consequence of bona fide regulation within the accepted police
powers of the State." 98 Though the Azurix tribunal found that the purpose of the
measure in question was relevant, it found that it could not provide a blanket
exception. The tribunal explained:

The argument made by S.D. Myers tribunal is somehow contradictory. According
to it, the BIT would require that investments not be expropriated except for a
public purpose and that there be compensation if such expropriation takes place
and, at the same time, regulatory measures that may be tantamount to
expropriation would not give rise to a claim for compensation if taken for a public
purpose.99

As such, the tribunal found that "[t]he public purpose criterion as an
additional criterion to the effect of the measures under consideration needs to be
complemented." 100

Along the lines of these cases, several recent U.S. and Canadian investment
treaties have expressly called for a balancing of the effect and the character of
the measure, with a specific reference to the "reasonable investment-backed
expectations" of the investor.10 1 These investment treaties provide for the
following:

The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-by-
case, fact-based inquiry that considers, among other factors:

95. Id.

96. Id. $ 102.

97. Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12, Award (July 14, 2006).

98. Id. 1 310. Although the S.D. Myers tribunal found that "[r]egulatory conduct by public
authorities is unlikely to be the subject of legitimate complaint under Article I110 of the NAFTA," it
"d[id] not rule out that possibility." S.D. Myers, Inc. v. Government of Canada,
NAFTA/UNCITRAL, Partial Award 1 281 (Nov. 13, 2000), available at
http://www.naftaclaims.com.

99. Azurix v. Argentina, 1311.
100. Id.

101. See KENNETH J. VANDEVELDE, U.S. INTERNATIONAL INvEsTMENT AGREEMENTS 482
(2009) ("A number of tribunals have sought to formulate a standard identifying the extent of
interference necessary to constitute an expropriation. Paragraph 4 [of the 2004 U.S. Model BIT,
Annex B] avoids all such quantitative standards that seem to set a single criterion for evaluating
whether host state action constitutes an expropriation.").
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(i) the economic impact of the government action, although the fact that an action
or series of actions by a Party has an adverse effect on the economic value of an
investment, standing alone, does not establish that an indirect expropriation has
occurred;
(ii) the extent to which the government action interferes with distinct, reasonable
investment-backed expectations; and
(iii) the character of the government action. 102

Of course, the specific text of the applicable investment treaty is important
to identifying the appropriate factors to consider in assessing whether a given
regulatory measure amounts to an expropriation. However, even where BITs do
not expressly contain the language found in recent U.S. and Canadian
investment treaties noted above, tribunals such as that in Continental Casualty
recognize that the factors articulated in these recent BITs are a manifestation of
what is an emerging consensus in international law. 103 Most recently, the
tribunal in Glamis Gold v. the United States noted the parties' apparent
agreement that "tribunals ... often assess whether measures of a State constitute
a non-compensable regulation or a compensable expropriation by examining,
inter alia, (1) the extent to which the measures interfered with reasonable and
investment-backed expectations of a stable regulatory framework, and (2) the
purpose and character of the governmental actions taken." 1 04

Several notable scholars have confirmed the criteria found in these recent
investment treaties as being relevant to consider in assessing whether an indirect
expropriation has taken place. For example, Yves Fortier and Stephen Drymer
have noted that "the determination of when State conduct crosses the line
between non-compensable regulation and compensable indirect expropriation
tends to involve a balancing of several considerations."105 In this regard, Fortier

102. See, e.g., DR-CAFTA, supra note 37, Annex 10-C, 4(a), at
http://www.ustr.gov/sites/default/files/uploads/agreements/cafta/assetuploadfile328 4718.pdf;
U.S.-Uruguay BIT, Annex B, 4(a), available at http://www.unctad.org/sections/dite/iia/does
/bits/USUruguay.pdf; U.S.-Rwanda BIT, Nov. 1, 2006, Annex B, 4(a) available at
http://www.sice.oas.org/Investment/BITSbyCountry/BITs/USRwanda.pdf; see generally 2004 U.S.
Model BIT, Annex B, 4(a); 2004 Canada Model FIPA, Annex B.13(1)(b). Of interest, though
political risk insurance for foreign investors will cover expropriation including "'creeping'
expropriation, due to unlawful government acts (or a series of acts) that deprive the investor of its
fundamental rights in a project" such coverage will often expressly "exclude losses due to lawful
regulation or taxation by host governments . OPIC, Expropriation, at http://www.opic.gov/
insurance/coverage-types/expropriation.

103. Continental Casualty Company v. Argentine Republic, ICSID Case No. ARB/03/9, Award
1 276 (Sept. 5, 2008), available at http://ita.law.uvic.ca/.

104. Glamis Gold, Ltd. v. the United States of America, NAFTA/UNCITRAL, Award 1 356
(June 8, 2009), available at http://ita.law.uvic.ca.

105. Fortier and Drymer, supra note 52, at 326. See also Ranter, supra note 22 at 527 ("Tecmed
probably made an important step in incorporating the European Human Rights Court's test of
proportionality, making explicit what has often stood in the background of regulatory takings
decisions that reject the sole effect doctrine and consider the purpose and context of the
government's actions."); Newcombe, supra note 54 at 55 ("The express introduction of factors,
presumptions and proportionality into international expropriation law is a positive development. The
concepts provide benchmarks for legal analysis and may allow for more explicit policy analysis into
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and Drymer concluded that "Tribunals appear increasingly disinclined to adhere
to extreme versions of the 'sole effect' or 'purpose' doctrines, and are wont in
any case to consider both the character and the practical impact of governmental
measures." 106

In a recent comparative study on regulatory takings in various fora, Ratner
has confirmed that recent decisions favor a consideration of the effect and the
purpose of the measure in assessing whether it is expropriatory. He notes that, in
determining whether an indirect expropriation has taken place, decision makers
have generally considered, among other factors, "the context of the
governmental measure, including its purpose and the proportionality between
the harm to the investor and the benefit to the public." 10 7 According to Ratner,
instead of relying only on the effects of the measure, "the better view from a
review of decisions is that this . . . factor is relevant." 10 8

With regards to the relevance of the reasonable expectations of the investor,
Paulsson and Douglas have noted that "one possible basis for distinguishing
between compensable and uncompensable takings in a regulatory context [is]
the frustration of the investor's legitimate expectations built on a reasonable
reliance upon representations and undertakings by the Host State." 10 9 The same
commentators note that compensation may also be due "[w]here the value of the
investment has been totally destroyed by bona fide regulation in the public
interest" as "it may be the case that international law does not allow the Host
State to place such a high individual burden on an investor for the pursuit of a
regulatory objective for the benefit of the community at large without the
payment of compensation."10

From the above analysis, the trend is clear: both the purpose and the effect
of a government regulation are relevant to assessing whether a compensable
expropriation has occurred. This analysis places a particular emphasis on the
reasonable or legitimate expectations of the investor.

regulatory expropriation decisions."); Simon Baughen, Expropriation and Environmental
Regulation: The Lessons ofNAFTA Chapter Eleven, 18 J. ENVT'L L. 207 (2006).

106. Fortier and Drymer, supra note 52, at 326.
107. Ratner, supra note 22, at 482-83.
108. Id.

109. Paulsson & Douglas, supra note 53, at 158.

110. Id.; see also Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID
Case No. ARB(AF)/00/2, Award 1 121 (May 29, 2003), available at http://ita.law.uvic.cal ("We find
no principle stating that regulatory administrative actions are per se excluded from the scope of the
Agreement, even if they are beneficial to society as a whole-such as environmental protection-
particularly if the negative economic impact of such actions on the financial position of the investor
is sufficient to neutralize in full the value, or economic or commercial use of its investment without
receiving any compensation whatsoever.").
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4. Weighing the Character and Purpose of the Measure Against its Effect

The weighing of the character of a measure, including its purpose, against
its effects can be a difficult task, and inevitably will require a fact-specific
analysis. Many tribunals look to the decision of the tribunal in TECMED v.
Mexico for guidance in this regard.111 TECMED is particularly instructive to
understanding when government regulation resulting in a taking will be
excluded from the compensation requirement.

In TECMED v. Mexico, the tribunal acknowledged that non-discriminatory
regulations enacted for a legitimate public purpose may still result in a
compensable expropriation.112 The tribunal explained however that "it [is]
appropriate to examine . .. whether the [measure], due to its characteristics and
considering not only its effects, is an expropriatory decision."11 3 The tribunal
went on to explain that, in light of the public interest being protected, the
proportionality of the measure must be considered: 114

[T]he Arbitral Tribunal will consider, in order to determine if they are to be
characterized as expropriatory, whether such actions or measures are
proportional to the public interest presumably protected thereby and to the
protection legally granted to investments, taking into account that the significance
of such impact has a key role upon deciding the proportionality.... There must
be a reasonable relationship between the charge or weight imposed to the foreign
investor and the aim sought to be realized by any expropriatory measure. 115

In adopting this approach, the tribunal relied on the ECHR's
jurisprudence.1 6 Specifically, it quoted from James et al. v. United Kingdom, in
which the ECHR tribunal found as follows:

Not only must a measure depriving a person of his property pursue, on the facts
as well as in principle, a legitimate aim 'in the public interest,' but there must also
be a reasonable relationship of proportionality between the means employed and
the aim sought to be realised.... The requisite balance will not be found if the
person concerned has had to bear 'an individual and excessive burden' ..... The
Court considers that a measure must be both appropriate for achieving its aim and
not disproportionate thereto.I17

Subsequent investment treaty tribunals have adopted similar approaches.

111. See e.g. Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12, Award 311-
12, 316-17 (July 14, 2006).

112. TECMED v. Mexico, $ 121.

113. Id. 1118.
114. See Fortier and Drymer, supra note 52, at 326-27.
115. TECMED v. Mexico, 1 122 (emphasis added).

116. Id. 122.

117. Case of James and Others v. United Kingdom, App. No. 8793/79, 8 Eur. H.R. Rep. 123,
50 (1986). For a helpful discussion on the ECHR in the regulatory expropriation context, see Helen
Mountfield, Regulatory Expropriations in Europe: The Approach of the European Court of Human
Rights, 11 N.Y.U. ENVTL. L.J. 136 (2002); H616ne Ruiz Fabri, The Approach Taken by the European
Court of Human Rights to the Assessment of Compensation for "Regulatory Expropriations" of the
Property ofForeign Investors, 11 N.Y.U. ENvTL. L.J. 148 (2002).
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For example, in Firemen's Fund v. Mexico, the tribunal found that "[t]o
distinguish between a compensable expropriation and a non-compensable
regulation by a host State" the tribunal must take into account the following
factors: "whether the measure is within the recognized police powers of the host
State; the (public) purpose and effect of the measure; whether the measure is
discriminatory; the proportionality between the means employed and the aim
sought to be realized; and the bona fide nature of the measure." 1 18

Similarly, the tribunal in LG&E Energy v. Argentina stated that "[i]n order
to establish whether State measures constitute expropriation . .. the Tribunal
must balance two competing interests: the degree of the measure's interference
with the right of ownership and the power of the State to adopt its policies."I 19

With respect to the measure's degree of interference with the investor's right of
ownership, the tribunal explained that "one must analyze the measure's
economic impact-its interference with the investor's reasonable expectations-
and the measure's duration." 120 As in all cases, the tribunal also noted that, in
order to be considered expropriatory, the economic impact of the measure must
be "substantial" 1 2 1 and the taking must be permanent. 122 The tribunal then
considered the power of the State to adopt its policies. In this regard, the tribunal
found that "it can generally be said that the State has the right to adopt measures
having a social or general welfare purpose."1 23 The Tribunal explained
however, that such measures "must be accepted without any imposition of
liability, except in cases where the State's action is obviously disproportionate
to the need being addressed." 124

The emerging consensus on the balancing and proportionality test first
articulated by the TECMED tribunal has recently been confirmed by the
Continental Casualty v. Argentina tribunal. That tribunal explained the
distinction between compensable expropriation on the one hand, and legitimate
government regulation on the other, stating:

[Tihere are limitations to the use of property in the public interest that fall within
typical government regulations of property entailing mostly inevitable limitations

118. Fireman's Fund Ins. Co. v. United Mexican States, ICSID Case No. ARB(AF)/02/02,
Award 176(j) (July 17, 2006) available at http://ita.law.uvic.ca/; see also Corn Products
International, Inc. v. the United Mexican States, ICSID Case No. ARB(AF)/04/01, Decision on
Responsibility 1 87(j) (Jan. 15, 2008), available at http://ita.law.uvic.cal (citing to Fireman's Fund).

119. LG&E Energy Corp. and Others v. Argentine Republic, ICSID Case No. ARB/02/1,
Decision on Liability 1 189 (Oct. 3, 2006), available at http://ita.law.uvic.ca/.

120. Id. T 190.

121. Id.1191.

122. Id. 193. The tribunal noted, however, that the requirement that the taking must be
permanent would not apply where "the investment's successful development depends on the
realization of certain activities at specific moments that may not endure variations."

123. Id. 195, (citing to Tecnicas Medioambientales Tecmed S.A. v. United Mexican States,
ICSID Case No. ARB(AF)/00/2, Award 1 121 (May 29, 2003), available at http://ita.law.uvic.ca/)
(emphasis added).

124. Id.
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imposed in order to ensure the rights of others or of the general public (being
ultimately beneficial also to the property affected). These restrictions do not
impede the basic, typical use of a given asset and do not impose an unreasonable
burden on the owner as compared with other similarly situated property owners.
These restrictions are not therefore considered a form of expropriation and do not
require indemnification, provided however that they do not affect property in an
intolerable, discriminatory or disproportionate manner. 12 5

This line of cases, all following TECMIED, make clear that even if there is a
legitimate social or general welfare purpose to a government regulation of
general application, its proportionality must be assessed before a decision not to
award compensation for a taking is made.

5. The Standard Summarized

In assessing whether a regulatory taking will amount to an expropriation,
the character, purpose, and effect of the measure will be relevant. In this regard,
a tribunal will likely consider (1) the degree of interference with the investment;
(2) the investor's legitimate expectations in relation to the use and enjoyment of
its investment; and (3) the character of the state's regulatory measure, including
its purpose.

In this regard, the greater the interference with the investment, the more
likely the tribunal will find that a given regulatory act is expropriatory. It should
be noted that most bona fide regulatory actions of general application will not
result in the degree of interference necessary to constitute an expropriation. It is
more likely that specifically targeted acts of a state, tailored to one particular
investor, will constitute the degree of interference necessary for an
expropriation. On the other hand, if the government is found to be legitimately
adopting certain regulations within its police powers, including for health and
environmental reasons, its actions will be less likely to be found expropriatory.
This proportionality analysis must be done with the legitimate expectation of the
investor in mind. Indeed, any investor should expect the host state to adopt
legitimate and proportionate regulatory measures in the general public's
interest. 126 On the other hand, if specific commitments have been made to an

125. Continental Casualty Company v. Argentine Republic, ICSID Case No. ARB/03/9, Award
1 276 (Sept. 5, 2008), available at http://ita.law.uvic.cal (emphasis added). See also Glamis Gold,
Ltd. v. the United States of America, NAFTA/UNCITRAL, Award 1 356 (June 8, 2009), available
at http://ita.law.uvic.ca (the tribunal noting the parties apparent agreement that "tribunals . . . often
assess whether measures of a State constitute a non-compensable regulation or a compensable
expropriation by examining, inter alia, (1) the extent to which the measures interfered with
reasonable and investment-backed expectations of a stable regulatory framework, and (2) the
purpose and character of the governmental actions taken.").

126. Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8, 1 334-
36 (Sept. 11, 2007), available at http://ita.law.uvic.cal (noting, in the context of assessing a breach of
the fair and equitable treatment standard: "The legitimate expectations of the Claimant that the legal
regime would remain unchanged are not based on or reinforced by a particular behaviour of the
Respondent. . . . By deciding to invest notwithstanding th[e] possible instability [of the legal
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investor, tribunals will expect that those commitments will be kept. 127

B. Regulatory Takings in Environmental and Health Regulation Cases

The specific case of takings resulting from health and environmental
regulation must be considered in light of the standard articulated above. What
are the specific considerations that will determine whether a taking in this
context does not require compensation? Though a measure adopted for health or
environmental reasons can be exempt from attracting compensation even if it
results in a taking, one must consider how the health or environmental purpose's
legitimacy behind such a measure can be tested.

Indeed, a tribunal will want to ensure that the host state's regulatory action
is not a disguise to protect its domestic investors, or economic interests. As such,
simply stating that a given regulation is adopted for an environmental or a health
reason is insufficient. The tribunal must be convinced that there was in fact a
legitimate environmental or health basis motivating the governmental action.

To avoid the compensation requirement for a taking, the host state will
normally have to present evidence that it was motivated by genuine concerns in
order to favor a finding that a given regulation was legitimate. In regards to
environmental and health regulations, the evidence supporting the measure's
purpose will most likely be scientific-whether based on a specific study, or a
general consensus that a given environmental or health issue is indeed cause for
concern. In this regard, it is helpful to consider certain case studies to appreciate
the importance that such evidence will play in the outcome of an investment
treaty dispute.

1. Methanex v. United States

In Methanex v. United States, the claimant claimed that California's
regulatory action to ban the fuel additive MTBE amounted to an expropriation
of its business, which marketed and distributed methanol, an ingredient used to

environment], the Claimant took the business risk to be faced with changes of laws possibly or even
likely to be detrimental to its investment."); Waelde & Kolo, supra note 32, at 824-25 ("The
question is . . . to identify the threshold of unexpected regulatory change and of its impact on the
investor's legitimate expectation which require that the investor be paid compensation. It is not . .. a
question of prohibiting regulatory change, often a legitimate way of evolving the regulatory regime
in tune with new knowledge, new standards and the demands of public opinion."); Baughen, supra
note 105, at 223 ("Is the investor [] entitled to assume that regulatory regime in force at the time the
investment is made will remain unaltered throughout the lifetime of the investment? The answer to
this question may well require an analysis of the motivation behind a particular regulation.").

127. Parkerings v. Lithuania, 1 336 (noting, in the context of assessing a breach of the fair and
equitable treatment standard, that in order to protect its investment, "[t]he Claimant could (and with
hindsight should) have sought to protect its legitimate expectations by introducing into the
investment agreement a stabilisation clause or some other provision protecting it against unexpected
and unwelcome changes."); see also Paulsson & Douglas, supra note 53, at 158.
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manufacture MTBE.12 8 California's ban was said to be adopted for
environmental and health reasons, specifically, because MTBE leaking from
underground storage tanks for gasoline posed a threat to groundwater and
drinking water. 129 In assessing whether the ban was expropriatory, the tribunal
noted as follows:

[A] non-discriminatory regulation for a public purpose, which is enacted in
accordance with due process and, which affects, inter alios, a foreign investor or
investment is not deemed expropriatory and compensable unless specific
commitments had been given by the regulating government to the then putative
foreign investor contemplating investment that the government would refrain
from such regulation. 130

Following this reasoning, the tribunal found that the regulatory ban was not
expropriatory. 13 1 The tribunal explained that Methanex did not have any
legitimate expectation that such a regulation would not be introduced. Rather,

Methanex entered a political economy in which it was widely known ... that
governmental environmental and health protection institutions ... continuously
monitored the use and impact of chemical compounds and commonly prohibited
or restricted the use of some of those compounds for environmental and/or health
reasons. 132

Turning to the regulation's purpose, the tribunal concluded that the health

and environmental reasons given as the basis for the measure were legitimate.
The tribunal found that the health reasons prompting the ban were supported by
a "scientific study" that was "objectively confirmed." 1 33 In fact, the tribunal
devoted 52 pages of its Award to a discussion of the scientific evidence that

California relied on in adopting its regulation. 134 Importantly, the tribunal found
that the University of California ("UC") Report commissioned and relied on by
the state "reflect[ed] a serious, objective and scientific approach to a complex
problem in California." 135 The tribunal found that:

Whilst it is possible for other scientists and researchers to disagree in good faith
with certain of its methodologies, analyses and conclusions, the fact of such
disagreement, even if correct, does not warrant this Tribunal in treating the UC
Report as part of a political sham by California. In particular, the UC Report was
subjected at the time to public hearings, testimony and peer-review; and its
emergence as a serious scientific work from such an open and informed debate is

128. Methanex v. United States of America, NAFTA/UNCITRAL (Aug. 9, 2005), available at
http://ita.law.uvic.cal.

129. Id. Pt. I, Ch. D IM 14-16, 19.
130. Id Pt. IV, Ch. D 7.

131. IdPt.IV,Ch.D 15.
132. Id. Pt. IV, Ch. D 9; See also id. at Pt. IV, Ch. D 10 (noting that Methanex "did not enter

the United States market because of special representations made to it").
133. Id. Pt. IV, Ch. D 1l4.

134. Id. Pt. III, Ch. A.
135. Id. Pt. III, Ch. A 101.
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the best evidence that it was not the product of a political sham. 136

Ultimately, the tribunal was not persuaded that the UC Report was
"scientifically incorrect."1 37

Thus, the tribunal's determination that the ban was not expropriatory was
based on its conclusion that the regulation was one of general application, in the
public interest, scientifically justified, and accomplished with due process. As
such, the tribunal concluded that "the California ban was a lawful regulation and
not an expropriation."1 38

2. TECMED v. Mexico

In contrast, in the TECMED case, which involved the government closure
of the claimant's landfill operations by refusing to renew its operating permit,
the tribunal held that an expropriation had taken place. In looking at the
government measure's effects, which were specifically targeted at the claimant,
the tribunal determined that when the host state "put an end to such operations
and activities at the Las Viboras site, the economic or commercial value directly
or indirectly associated with those operations and activities and with the assets
earmarked for such operations and activities was irremediably destroyed."l 39

In considering whether the purpose of the measure exempted Mexico from
compensating the investor, the tribunal did not find Mexico's assertion that
health and environmental concerns motivated its actions sufficient. The tribunal
decided that the evidence reflected that the claimant's "operation of the Landfill
never compromised the ecological balance, the protection of the environment or
the health of the people, and all the infringements committed were either
remediable or remediated or subject to minor penalties." 1 40

The tribunal explained that "the authorization to operate as a landfill, dated
May 1994, and the subsequent permits granted by [the Hazardous Materials,
Waste and Activities Division of the National Ecology Institute of Mexico
("INE")], including the Permit, were based on the Environmental Impact
Declaration of 1994, which projected a useful life of ten years for the
Landfill."1 41 Given this assessment by a government agency, it found that "the

136. Id.; see also id Pt. III, Ch. A 1 102 (finding that the subsequent policy response was
"contingent on the scientific findings of the UC Report" and thus also not a "sham").

137. Id. Pt. II, Ch. AT 101.

138. Id.Pt.IV,Ch.D 15.

139. Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case No.
ARB(AF)/00/2, Award 117 (May 29, 2003), available at http://ita.law.uvic.ca/. It is of note that in
Methanex, the measure at issue was a general regulation aimed at all investors equally, whereas in
TECMED, the measure at issue was the refusal to renew a permit-an act targeted specifically at the
claimant.

140. Id. 1 148. The tribunal found that there was no evidence that the operation of the Landfill
was a real or potential threat to the environment or to public health. Id. 144.

141. Id. T 150.
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investor expected its investments in the Landfill to last for a long term and that it
took this into account to estimate the time and business required to recover such
investment and obtain the expected return upon making its tender offer for the
acquisition of the assets related to the Landfill." 1 4 2

Similarly, the Federal Environmental Protections Attorney's Office
("PROFEPA") confirmed in correspondence to the claimant's investment
vehicle, Cytrar, that "[t]he inspections conducted by this Office to the landfill
referred to several times, have not shown [sic in the Spanish original] any
indication that risks for the population's health or the environment might
exist." 1 43 The tribunal noted that the municipality of Hermosillo and the federal
government of the United Mexican States within the Ministry of the
Environment, Natural Resources, and Fisheries ("SEMARNAP") both "insisted
that Cytrar's Landfill operation complie[d] with the Mexican legal provisions on
environmental protection and public health preservation or me[t] the
requirements necessary not to impair the environment or public health."1 44 All
of the scientific assessments, including those undertaken by the appropriate
government authorities, clearly suggested that the government itself did not
believe that the investment in question posed any serious environment or public
health risks. Instead, the tribunal found the evidence showed that "it [wa]s
irrefutable that there were factors other than compliance or non-compliance by
Cytrar with the Permit's conditions or the Mexican environmental protection
laws and that such factors had a decisive effect in the decision to deny the
Permit's renewal. These factors included 'political circumstances."1 45 The
circumstances the tribunal referred to also "include[d] mounting community
pressure to relocate the landfill," as confirmed through letters to the investor and
oral testimony at the hearing. 14 6

The tribunal finally found that with the political circumstances as the basis
for the measure, the government's action was not proportional to its actual
purpose of addressing community pressure against the landfill. 147 Even though
there were minor violations of the permit's terms, the tribunal stated that:

[Ilt would be excessively formalistic ... to understand that the Resolution is
proportional to such violations when such infringements do not pose a present or
imminent risk to the ecological balance or to people's health, and the Resolution,
without providing for the payment of compensation as required by Article 5 of
the Agreement, leads to the neutralization of the investment's economic and
business value and the Claimant's return on investment and profitability
expectations upon making the investment. 148

142. Id. 150.

143. Id. 124 (quoting note from PROFEPA to Cytrar (ll Feb. 1998)).

144. Id. 124.

145. Id. 127.
146. Id. M 126-27.
147. Id. 1 128.
148. Id. 1149.
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ENVIRONMENTAL AND HEALTH REGULATION

Thus the actions of the Mexican government were expropriatory and
required compensation. 149

So despite their differences, in both TECMvED and Methanex, the evidence
relied on by the host state in adopting its measure was pivotal in determining
whether the measure constituted a legitimate exercise of the state's regulatory
power for which no compensation was due. 150

3. Ethyl Corp. v. Canada

In the case of Ethyl Corp. v. Canada, the availability of scientific evidence
to support the measure Canada had adopted was a key factor in Canada's
decision to settle the case. The claimant, a manufacturer of the gasoline additive
MMT, sued Canada alleging that the government indirectly expropriated its
assets by adopting an import ban on MMT for health and environmental
reasons. 151 Canada ultimately settled the case, agreeing to pay Ethyl $19.3
million and repeal the ban on MMT.1 52

Upon settling the case, Canada expressly stated that there was no evidence
that low amounts of MMT were harmful to human health. 153 This was
consistent with the position Canada had taken in its Statement of Defense, that
"[t]he public health and environmental impacts of long-term, lower dose
exposure to airborne respirable manganese and unburned MMT are
unknown."1 54 Here the government also noted that "[i]n 1994 the Department of
National Health and Welfare had reviewed the available literature and assessed
the direct health risk associated with exposure to airborne respirable manganese"
and concluded that "current levels of airborne respirable manganese to which
the population in large urban centers are exposed are below the benchmark air
level at which no adverse health risks are expected."155

Some commentators have argued that Canada could have invoked the

149. Id. 111151,187-97.
150. See Newcombe, supra note 54, at 28 ("the requirement for: (i) a scientific-based risk

assessment; (ii) a rational connection between an identified risk and the measure taken; and (iii) an
assessment of the regulatory options available to a state to address the risk, are important factors in
determining the legitimacy of the police powers measures and whether non-compensation can be
justified given the risk in question.").

151. Given that there was no apparent direct toxic effect attributable to MMT, Canada felt that
"the Canadian Environmental Protection Act was not an appropriate mechanism for addressing the
regulation of MMT and other manganese-based fuel additives." Ethyl Corp. v. Canada, Statement of
Defence, 1| 97 Nov. 27, 1997, available at http://naftaclaims.com/Disputes/Canada/EthylCorp/
EthylCorpStatementOfDefense.pdf.

152. Shawn McCarthy, Failed Ban Becomes Selling Point for MMT, THE GLOBE AND MAIL
(July 21, 1998) at A3.

153. Id.

154. Ethyl Corp. v. Canada, 30.

155. Id. 1 60 (emphasis in original). This study was the only explicit mention of any scientific
evidence available to the government in adopting the ban.
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precautionary principle in justifying its ban. 156 This, however, would have been
a difficult argument to make in light of the fact that Canada had not adopted a
complete ban on MMT, but merely an importation ban. 157 As the same
commentators note, this approach would suggest that a "hidden protectionist
agenda" was behind the measure ultimately adopted. 158 In any event, although
Canada did not explicitly reference the precautionary principle, it did base its
argument on a precautionary approach.

While Canada acknowledged that the effects of low quantities of MMT
were unknown, it argued that the measure was not expropriatory "because it
involve[d] the exercise of regulatory powers or 'police' power" and that "the
Act was enacted for the maintenance of health, for the conservation of clean air
and for the protection of the environment." 1 59 This argument suggests that
Canada attempted to justify its regulation of MMT based on its potential harm to
health and the environment. But Canada did not believe it had a good case1 60

and so decided to settle.
Based on the applicable legal framework and specific facts of the case,

Canada made a sensible decision. A precautionary measure resulting in a
substantial deprivation of an investor's investment will more likely trigger the
requirement of compensation than a measure based on science evidencing a
legitimate concern. A state should be entitled to adopt precautionary regulations
to protect against potential health or environmental threats, but where there is no
evidence supporting a health or environmental measure, the state-and not the
investor-should bear the costs of adopting that measure. While investors can
reasonably expect regulation based on scientific evidence showing legitimate
health or environmental concerns, they cannot be said to reasonably expect
regulations lacking a scientific basis and supported only by political
pressures. 161

Of course, one must still consider the specific text of the treaty giving rise
to the investor's substantive rights to ensure that the state has not reserved the
right to regulate on a precautionary basis. For instance, it could be said that the
ECT endorses the precautionary principle. It provides: "In its policies and
actions each Contracting Party shall strive to take precautionary measures to
prevent or minimize environmental degradation." 16 2

156. Waelde & Kolo, supra note 32, at 834.

157. Id.

158. Id.

159. Ethyl Corp. v. Canada, 1 95. Notably, Canada references the vehicle industry's focus on
"the potential" harm to health. Id.

160. Shawn McCarthy, Failed Ban Becomes Selling Point for MMT, The Globe and Mail
(Toronto), July 21, 1998, at A3.

161. As in the Ethyl case, the adoption of precautionary measures will most often be driven by
political pressure.

162. Energy Charter Treaty, supra note 16, art. 19(l).
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4. S.D. Myers v. Canada

In S.D. Myers v. Canada, an American investor complained of Canada's
temporary ban on the export of poly-chlorinated biphenol (PCB) waste.1 63

Canada cited health and environmental reasons for its adoption of this policy,164

though after a consideration of the facts, the tribunal found that "there was no
legitimate environmental reason for introducing the ban"1 65 as "the
documentary record as a whole clearly indicates that the Interim Order and the
Final Order were intended primarily to protect the Canadian PCB disposal
industry from U.S. competition."' 6 6 The tribunal found that the measure in
question breached the national treatment and fair and equitable treatment
requirements in NAFTA, 167 but not the expropriation provision. 168 Ultimately,
the tribunal decided the ban was not expropriatory because, among other things,
the measure was temporary. 169

Nonetheless, the tribunal's analysis in relation to the expropriation
provision is notable. In its discussion the tribunal observed that in order to assess
whether the investors rights had been expropriated "international law makes it
appropriate for tribunals to examine the purpose and effect of governmental
measures."1 70 In light of this conclusion, the tribunal noted that "[t]he general
body of precedent usually does not treat regulatory action as amounting to
expropriation,"1 7 1 explaining that "[t]he distinction between expropriation and
regulation ... reduces the risk that governments will be subject to claims as they
go about their business of managing public affairs."l72 The tribunal made clear,
however, that although "[r]egulatory conduct by public authorities is unlikely to
be the subject of legitimate complaint under Article 1110 of the NAFTA, [] the
Tribunal does not rule out that possibility."' 73

Also worth noting is the fact that rather than invoking an independent study
to support its measure, Canada attempted to rely on an international consensus
on PCBs' environmental effects. Indeed, a scientific study does not have to be
specifically commissioned for the purpose of adopting a regulatory measure,

163. S.D. Myers, Inc. v. Government of Canada, NAFTA/UNCITRAL, Partial Award (Nov. 13,
2000), available at http://www.naftaclaims.com.

164. Id. 11 152 ("CANADA says that the measure was made because CANADA believed PCBs
are a significant danger to health and the environment when exported without appropriate assurances
of safe transportation and destruction.").

165. Id. 1 195.
166. Id. 11 194.

167. See infra part IlI.B.
168. S.D. Myers v. Canada, ill 279-88.

169. Id. 287-88.

170. Id.11281.

171. Id.

172. Id. 11282.
173. Id.11281.
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like in Methanex. Such an approach would put developing countries in a
particularly onerous position when wanting to regulate to protect public health
or the environment, and in any case would be a waste of resources where
duplicate, reliable research has already been done. Like in other investment
treaty cases, and particularly in WTO cases,1 74 other international conventions
may form the basis for concluding that a particular measure is warranted to
protect public health or the environment.

The S.D. Myers case, however, shows that the host state must be careful in
relying on international conventions when alleging that they require certain
action when they necessarily do not. In that case, Canada relied on the
Convention on the Control of Transboundary Movements of Hazardous Waste
and Their Disposal ("Basel Convention"), to which it was a party, to justify its
measure barring the transboundary movement of PCBs to the United States. The
tribunal considered the Basel Convention relevant to its analysis, but found that
Article 11 of the Basel Convention "expressly allows parties to enter into
bilateral or multilateral agreements for the cross-border movement of waste,
provided that these agreements do not undermine the Basel Convention's own
insistence on environmentally sound management."' 7 5

In coming to the conclusion that the Basel Convention did not require
Canada to ban the transboundary movement of PCBs, it seems that the S.D.
Myers tribunal was simply interested in determining whether there was a
legitimate scientific basis in preventing the transboundary movement of PCBs
on the facts of the case. Given that PCBs' movement across the U.S. border for
disposal (i.e. from Ontario to Ohio) would mean that the PCBs would have to
travel less distance than if it were to be disposed of in Canada (i.e. from Ontario
to Alberta), it seemed likely, as the tribunal found, 176 that the regulation was
invoked as a means to protect the domestic PCB disposal industry. In coming to
this conclusion, the tribunal noted that Canada and the United States themselves
recognized that Article 11 of the Basel Convention "clearly permitted" the
transboundary movement of PCBs "with its emphasis on including cross-border
movements as a means to be considered in achieving the most cost-effective and
environmentally sound solution to hazardous waste management."1 77

As such, relying on international consensus on a health or environmental
matter in adopting a measure does not necessarily legitimize the basis for that
measure. A tribunal will still investigate the scope of the international consensus
and whether the measure itself reasonably follows from its purported purpose.

174. See, e.g., United States-Import Prohibition of Certain Shrimp and Shrimp Products, supra
note 21 (the WTO Appellate Body relying on several international conventions, such as the
Convention on International Trade on Endangered Species, in finding that the protection of sea
turtles was a legitimate objective).

175. S.D. Myers v. Canada, 11213.
176. Id. 1J 194-95.

177. Id. 11213.
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C. Applying the Indirect Expropriation Standard to Claims Relating to
Environmental and Health Regulations

1. Lessons from the Jurisprudence

From the above discussion, it seems that the legitimacy of any
environmental or health-related measure adopted by a host state will be assessed
based on the scientific evidence relied on by the host state in deciding to adopt
the measure. In this regard, the tribunal will not act as a "science court" but will
be tasked with assessing whether the science relied on was "objective" and not a
"political sham." If a tribunal finds that the scientific basis for the measure
passes this test, then it will be less likely to award compensation for the effects
that measure has on an investment. 17 8

On the other hand, if specific commitments were made to the foreign
investor regarding its investment, it will be more difficult for a host state to
escape the obligation to compensate the investor in the event of a regulatory
taking, 179 even if for environmental or health reasons based on legitimate
scientific evidence. In such an instance, it would be reasonable for society as a
whole to bear the cost associated with the adoption of a measure for the public
good where it otherwise undermines the legitimate expectations of a foreign
investor. Although a foreign investor should expect a host state to adopt
regulations of general application that protect public health and the environment,
an investor would not expect such measures to undermine specific promises
made to it by the state.

That said, a tribunal will still have to engage in a careful consideration of
the particular facts of the case in coming to a decision. For example, if
significant time has elapsed since the specific commitments were made to the
foreign investor, and new, relevant, scientific discoveries have been made in the
interim, a host state may escape the compensation obligation if that new science
demonstrates harms unknown at the time the commitments were entered into. 180

178. This approach is consistent with the "polluter pays" principle, which appears to be
expressly adopted in the Energy Charter Treaty: "The Contracting Parties agree that the polluter in
the Areas of Contracting Parties, should, in principle, bear the cost of pollution, including
transboundary pollution with due regard to the public interest and without distorting Investment in
the Energy Cycle or international trade." Energy Charter Treaty, supra note 16, art. 19(1). See also
Waelde & Kolo, supra note 32, at 846 ("It is unlikely that courts or arbitrators will find a
compensable expropriation in cases where governments issue environmental regulation for
legitimate purposes, in accordance with the state of scientific knowledge and accepted international
guidelines.").

179. As discussed herein, the economic deprivation would have to be substantial, and for a
significant duration (if not permanent), in order to be considered a taking in the first place.

180. International law recognizes that, in certain instances, an unforeseen, fundamental change
in circumstances may exempt a state from fulfilling its obligations. See Case Concerning the
Gabbikovo-Nagmaros Project (Hungary v. Slovakia), Judgment (Sept. 25, 1997) ICJ REP. 1997 at 7,
1104.
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2. Assessing When Compensation is Due for Legitimate Environmental
and Health Related Regulations

Once it has been determined that a host state's public health or
environmental regulatory measure, of general application, has a legitimate
scientific basis, the next inquiry is whether the measure is proportionate to its
aim. Such an investigation begs the question: to what extent should an arbitral
tribunal defer to the state's decision to regulate a health or environmental risk in
a particular manner? In answering this, it is important to acknowledge one
important aspect of international investment law-the remedy for a breach of an
obligation contained in an investment treaty is not that the state has to withdraw
its regulation, but that the investor must be compensated for the breach. 18 1 As
such, the question is better framed in terms of when it is that a state should bear
the cost associated with a regulation versus the investor. 182

It is acknowledged that awarding compensation for the effects of bonafide
environmental and health regulations of general application may have a chilling
effect on governments adopting such regulations.1 83 As such, it is questionable
whether society should ever have to pay for regulatory measures that come
about as new information becomes known about its health and environment.
Certainly, a reasonable member of that society would not expect to have to pay
for such regulation and would expect the investor causing the harm to health or
the environment to pay. 184 On the other hand, a foreign investor often makes

181. See Higgins, supra note 70, at 338-39 ("[G]ovemments may indeed need to be able to act
qua government and in the public interest. That fact will prevent specific performance (including
restitution) from being granted against them. But that is not to liberate them from the obligation to
compensate those with whom it has entered into specific arrangements. That is the reasonable place
to strike the balance between the expectations of foreign investors and the bona fide needs of
governments to act in the public interest.").

182. See Francisco Orrego Vicufia, Carlos Calvo, Honorary NAFTA Citizen, 11 N.Y.U. ENvTL.
L.J. 19, 23 (2002) ("[T]he issue can be further refined as the determination of who is to pay for the
economic cost of attending to the public interest involved in the measure in question. Is it to be
society as a whole, represented by the state, or the owner of the affected property?").

183. Feldman v. Mexico, NAFTA, ICSID Case No. ARB(AF)/99/1, Award 103 (Dec. 16,
2002), available at http://www.naftaclaims.com ("[G]ovemments must be free to act in the broader
public interest through protection of the environment . . . . Reasonable governmental regulation of
this type cannot be achieved if any business that is adversely affected may seek compensation, and it
is safe to say that customary international law recognizes this."); see also Waelde & Kolo, supra
note 32, at 839; Kate Miles, International Investment Law and Climate Change: Issues in the
Transition to a Low Carbon World, Society of International Economic Law Conference (Geneva, 2
July 2008) at 22-24.

184. The polluter pays principle finds some authority in international law. See, e.g., United
Nations Conference on Environment and Development, Rio de Janiero, Braz., June 3-14, 1992, Rio
Declaration on Environment and Development, U.N. Doc. A/CONF.151/26/Rev.1 (Vol. 1), Annex I
(Aug. 12, 1992), Principle 16 ("The polluter should, in principle, bear the cost of pollution, with due
regard to the public interest and without distorting international trade and investment."); But see
PHILIPPE SANDS, PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAw 280 (2d ed. 2003) ("It is

doubtful whether [the polluter pays principle] has achieved the status of a generally applicable rule
of customary international law, except perhaps in relation to states in the EC, the UNECE and the
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valuable contributions to society worthy of protection, including capital
investments, creating employment opportunities and transferring technology, 185

and as such, should not have to bear all the risk associated with new knowledge
coming available.

In this regard, where the investor can be said to legitimately expect no
change in the regulatory framework through specific commitments made to it by
the host state, then a taking amounting to a significant interference with the
rights of the investor should be compensated. 186 On the other hand, where no
specific commitment has been obtained, even if the tribunal takes the position
that compensation may be required for a bona fide but unduly disproportionate
measure, the investor will face a significant challenge in satisfying that
threshold, particularly as some tribunals grant the state a "margin of
appreciation" when assessing the proportionality of the measure1 8 7

That said, even if a margin of appreciation is applied, the investor should
have the opportunity to demonstrate that the measure adopted amounts to a
taking and is highly disproportionate to the aim that the host state seeks to
achieve. 188 The tribunal, for its part, is expected to undertake a fact-specific
proportionality analysis which carefully balances the interests involved.189

OECD.").
185. Rahim Moloo & Alex Khachaturian, Foreign Investment in a Post-Conflict Environment,

10 J. WORLD INV. & TRADE 340 (2009).
186. Paulsson &Douglas, supra note 53, at 158; Waelde & Kolo, supra note 32, at 844.

187. Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case No.
ARB(AF)/00/2, Award 122 (May 29, 2003), available at http://ita.law.uvic.cal (noting that the
proportionality analysis "starts at the due deference owing to the State when defining the issues that
affect its public policy or the interests of society as a whole, as well as the actions that will be
implemented to protect such values . . . ."); Saluka Investments BV (The Netherlands) v. the Czech
Republic, UNCITRAL, Partial Award % 272-75 (Mar. 17, 2006), available at http://ita.law.uvic.ca
(deciding that in the host State's exercise of its legitimate regulatory authority, "[i]t enjoyed a
margin of discretion" in the exercise of its responsibility as banking regulator); see also Thomas
Franck, On Proportionality of Countermeasures in International Law, 102 AM. J. INT'L L. 715, 761
(2008) (in the ECHR context, noting that "the margin of appreciation, once conceded as a matter of
law, seems to shift the burden of proof away from the constraining authority to the complaining
party, and does so regardless of the facts of the case.").

188. Saluka v. Czech Republic, T 273 (requiring the investor to demonstrate through "clear and
compelling evidence" that the host State, exercising its legitimate regulatory authority, "erred or
acted otherwise improperly in reaching its decision.").

189. Franck, supra note 187, at 761 (In the ECHR context, noting that "[t]he principle of
proportionality . . . is case and fact specific. In many instances, it requires the tribunal to weigh the
actual evidence of situational necessity."); RESTATEMENT (THIRD), supra note 76, Reporter's Note 5
("Whether an action by the state constitutes a taking and requires compensation under international
law, or is a police power regulation or tax that does not give rise to an obligation to compensate even
though a foreign national suffers loss as a consequence [must be determined in light of all the
circumstances]."); Marvin Feldman v. Mexico, NAFTA, ICSID Case No. ARB(AF)/99/1, Award

102 (Dec. 16, 2002), available at http://www.naftaclaims.com ("Ultimately, decisions as to when
regulatory action becomes compensable under article 1110 and similar provisions in other
agreements appear to be made based on the facts of specific cases."); Fortier and Drymer, supra note
52, at 327.
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In the ECHR context, from which these balancing and proportionality
principles have been borrowed, Thomas Franck has commented that:

The jurisprudence leaves unclear ... whether the [margin of appreciation]
doctrine is invoked to allow the Court to relinquish its role in the rendering of
second opinions . .. or whether the Court, in determining the proportionality of a
state's regulatory response to special circumstances, is utting its finger on the
scale to give governments some evidentiary advantage.l

Franck concludes that "the true intent seems to be to deploy proportionality
as a check on the margin's impact."1 9 1 Accordingly, extension of a margin of
appreciation can be seen as shifting the burden onto the investor to demonstrate
how a measure adopted for a legitimate health or environmental aim is
disproportionate. 192

In this regard, the authors disagree with the view the S.D. Myers tribunal
endorsed with respect to the degree of discretion to be accorded to the host state
in adopting its regulations. The S.D. Myers tribunal thought it logical that
"where a state can achieve its chosen level of environmental protection through
a variety of equally effective and reasonable means, it is obliged to adopt the
alternative that is most consistent with open trade."1 93 In adopting this "least
restrictive measure" approach the tribunal felt it appropriate to make the analogy
to WTO jurisprudence noting that its conclusion was "consistent with the
language and the case law arising out of the WTO family of agreements."1 94

Although the tribunal's observation regarding the test adopted by the WTO
is correct, it does not follow that such a test should be adopted in the investment
treaty context. Indeed, as noted above, it is the specific language contained in
provisions such as Article XX(b) of the GATT-providing an exception for
measures "necessary to protect human, animal or plant life or health"-that has
brought about a "least restrictive measure" analysis. 195 In interpreting
investment treaties, including NAFTA, which was the applicable treaty in S.D.
Myers, such a strict requirement cannot be read into the text.

190. Franck, supra note 187, at 761.

191. Idat761.

192. While that approach is consistent with Franck's assessment of the operation of the margin
in the ECHR context, it does raise the question of whether the concept is well-suited for investment
law disputes, as tribunals will largely defer to the state's finding of facts and setting of policy
priorities even in the absence of any such margin.

193. S.D. Myers, Inc. v. Government of Canada, NAFTA/UNCITRAL, Partial Award 1 221
(Nov. 13, 2000), available at http://www.naftaclaims.com. The claimant in Methanex appears to
have adopted a similar argument in advancing its case, suggesting that adopting a more costly, more
restrictive measure, demonstrates a discriminatory intent. See Methanex v. United States of America,
NAFTA/UNCITRAL, Claimant's Second Amended Statement of Claim 1 109-10 (Nov. 5, 2002),
available at http://www.naftaclaims.com; Methanex v. United States of America,
NAFTA/UNCITRAL, Award Pt. II, Ch. D 1 24 (Aug. 9, 2005), available at http://ita.law.uvic.cal.

194. S.D. Myers v. Canada, supra note 98,1221.
195. See generally, Donald H. Regan, The Meaning of 'Necessary' in GA 7T Article XX and

GA TS Article XIV. The Myth of Cost-Benefit Balancing, 6 WORLD TRADE REV. 347 (2007).

[Vol. 29:1

36

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 1

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/1



ENVIRONMENTAL AND HEALTH REGULATION

The appropriate approach in the investment treaty context will likely be to
assess whether the measure adopted is proportionate to a legitimate
environmental or health aim. In this regard, however, given that it will be for the
host state to assess the level of risk it is willing to tolerate, it is hard to conceive
of a situation in which a tribunal would award compensation for a taking
resulting from a non-discriminatory, legitimate environmental or health
regulation. 196 Several investment treaties make this point expressly, noting:
"Except in rare circumstances, non-discriminatory regulatory actions by a Party
that are designed and applied to protect legitimate public welfare objectives,
such as public health, safety, and the environment, do not constitute indirect
expropriations."' 97

Where investment treaties expressly recognize this fact, it may be even less
likely that a tribunal will find that a legitimate health or environmental
regulation is expropriatory. As noted above, investment treaty protections
should be interpreted with due regard to any general provisions contained in
treaties pertaining to public health or the environment. 19 8 The Vienna
Convention on the Law of Treaties requires primarily that "[a] treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of its object and
purpose." 199 For treaty interpretation purposes, context includes "the text [of the
treaty], including its preamble and annexes." 200 As such, when weighing the
various factors in the assessment of whether a given government regulation
constitutes an expropriation, legitimate environmental and health regulations
should be considered as having a particularly important purpose that will often
outweigh any adverse impact on investors.

III.
FAIR AND EQUITABLE TREATMENT

The duty to offer foreign investors fair and equitable treatment ("FET") is a

196. Waelde & Kolo, supra note 32, at 846 ("[I]t is unlikely that courts or arbitrators will find a
compensable expropriation in cases where governments issue environmental regulation for
legitimate purposes, in accordance with the state of scientific knowledge and accepted international
guidelines.").

197. See, e.g., 2004 U.S. Model Bilateral Investment Treaty, supra note 16, Annex B, 4(b)
(emphasis added); DR-CAFTA, supra note 37, Annex 10-C, 4(b). See also VANDEVELDE, supra
note 101, at 482-83; Daniel M. Price, NAFTA Chapter 11-Private Party vs. Government, Investor-
State Dispute Settlement: Frankenstein or Safety Valve?, 26 CAN.-U.S. L.J. 107 (2000) ("The
negotiators considered whether or not they ought to try to draw a bright line in the text that would
distinguish between legitimate, bonafide and nondiscriminatory regulation, on the one hand, and an
expropriatory act requiring compensation, on the other hand. We quickly gave up that enterprise.").

198. See supra part I.A.
199. Vienna Convention, supra note 18, art. 31(1).

200. Id., art. 31(2).
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core investment treaty standard and a norm of customary international law.20 1

The FET standard provides a certain minimum standard of treatment to foreign
investors and their investments, and is the broadest of the three core standards.
Claimants often have, and likely will continue to, rely on this in cases relating to
environmental and health measures. The following discussion provides
background on the FET standard's content, reviews the approach taken in
leading cases involving environmental and health measures, and examines the
possibility of developing an analytical framework for applying the standard in
such cases.

A. Content of the Standard

The scope of the FET standard is notoriously resistant to elaboration in the
abstract (i.e., outside of the specific circumstances of a dispute). 20 2 That
vagueness is a result of multiple factors, a review of which provides important
context for understanding the standard's potential applicability to claims relating
to environmental and health measures.

First, the standard's key terms are intrinsically imprecise and contextual.
Although some tribunals begin their analysis with a review of the ordinary
meaning of "fair" and "equitable," that exercise typically results in little more
than an iteration of synonyms, 203 which may clarify the terms' potential
meaning but does not narrow the standard's overall breadth.

Second, there are significant differences in how FET clauses are
formulated. 204 For example, some treaties refer to treatment "in accordance with
principles of international law," 20 5 which can affect whether the language is
treated as autonomous treaty language or as an established customary
international law concept.206 Additionally, the clause sometimes expressly
prohibits certain types of state behavior, such as "arbitrary," "discriminatory," or
"unreasonable" conduct. 207 Such variations, which must be given meaning in

201. For general guidance on the FET standard see IOANA TUDOR, THE FAIR AND EQUrfABLE
TREATMENT STANDARD IN THE INTERNATIONAL LAW OF FOREIGN INVESTMENT (2008); ANDREW
NEWCOMBE & LLUIS PARADELL, LAW AND PRACTICE OF INVESTMENT TREATIES: STANDARDS OF
TREATMENT 232-319 (2009); DOLZER & SCHREUER supra note 52, at 119-49; Todd Grierson-
Weilier & Ian A. Laird, Standards of Treatment, in THE OxFORD HANDBOOK OF INTERNATIONAL
INVESTMENT LAW 272-90 (Muchlinski, et al. eds. 2008).

202. See, e.g., Mondev Int'l Ltd. v. United States of America, NAFTA, ICSID Case No.
ARB(AF)/99/2, Award 1 118 (Oct. 11, 2002), 42 IM 85 (2003); 6 ICSID REP. 192 (2004) ("[a]
judgment of what is fair and equitable cannot be reached in the abstract; it must depend on the facts
of the particular case").

203. MTD v. Chile, supra note 17, 1 113 ("[iln their ordinary meaning, the terms 'fair' and
'equitable' . . .mean 'just', 'even-handed', 'unbiased', 'legitimate"').

204. See DOLZER & SCHREUER supra note 52, at 121-22.

205. See TUDOR supra note 201, at 25.

206. See id. at 25-27.
207. See id. at 27-28.
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interpreting the clause in accordance with the Vienna Convention, can be crucial
when the standard is applied to the specific facts of a dispute.

Third, the FET standard has its origins in the international minimum
standard of treatment ("MST"), a norm of customary international law
concerning the treatment of aliens generally. Investment tribunals, mindful of
the standard's history, have traditionally looked to international law decisions
addressing the MST for guidance. Particularly notable is the Neer case, which is
often cited for the point that the standard requires claimants to establish a high
threshold of wrongfulness. 208 In light of the proliferation of international
investment agreements and arbitral decisions interpreting those agreements over
the last two decades, some tribunals and scholars now treat the FET standard as
a customary norm which has evolved independently from, and is no longer
constrained by, the MST. 209 Such a shift, separate from its substantive merits,
will be a source of additional inconsistency and uncertainty until a consensus
emerges.

Despite those complications it is possible to identify certain aspects of the
standard that have been consistently recognized by tribunals. Indeed, in applying
the standard, tribunals often look directly to established "components" rather
than attempting a complete interpretation. 2 10 Aspects that are particularly
pertinent to claims relating to environmental and health measures are discussed
below.

1. Legitimate Expectations

As the Biwater Gauff tribunal explained, "the purpose of the [FET]
standard is to provide to international investments treatment that does not affect
the basic expectations that were taken into account by the foreign investor to
make the investment, as long as these expectations are reasonable and legitimate
and have been relied upon by the investor to make the investment." 2 11 Although

208. Neer v. Mexico, 4 R. INT'L ARB. AWARDs (Oct. 15, 1926) at 4 ("[T]he treatment of an
alien, in order to constitute an international delinquency, should amount to an outrage, to bad faith,
to willful neglect of duty, or to an insufficiency of governmental action so far short of international
standards that every reasonable and impartial man would readily recognize its insufficiency.").

209. See, e.g., TUDOR supra note 201, at 65-68 (arguing that the FET standard should be treated
as an independent treaty standard, not part of the MST); DoLZER & SCHREUER supra note 52, at
124-28 (discussing the different views on this issue expressed by tribunals and commentators).

210. See, e.g., Biwater Gauff Ltd v. United Republic of Tanzania, ICSID Case No. ARB/05/22,
Award 1 602 (July 24, 2008), available at http://ita.law.uvic.cal (explaining that the standard
"comprises a number of different components, which have been elaborated and developed in
previous arbitrations in response to specific fact situations"); Bayindir Insaat Turizm Ticaret Ve
Sanayi AS v. Pakistan, ICSID Case No. ARB103129, Award 1 178 (Aug. 27, 2009), available at
http://ita.law.uvic.cal ("The Tribunal agrees with Bayindir when it identifies the different factors
which emerge from decisions of investment tribunals as forming part of the FET standard.").

211. Biwater GauffLtd v. Tanzania, 602; see also Saluka Investments BV (The Netherlands)
v. the Czech Republic, UNCITRAL, Partial Award 302 (Mar. 17, 2006), available at
http://ita.law.uvic.ca; TUDOR supra note 201 at 165 ("protection of the Investors' [legitimate]
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the principle of legitimate expectations can be seen as a substantive component
of the standard, in practice it typically informs the analysis of the other
components. 2 12

2. Stability and Predictability of the Legal Framework

Closely related to legitimate expectations is the issue of an investor's
reliance on the stability and predictability of the host state's legal framework.
According to the Occidental tribunal, "[t]he stability of the legal and business
framework is . .. an essential element of fair and equitable treatment." 2 13 Not
surprisingly, in cases in which the claimant complains of a state's enactment or
implementation of environmental or health regulations, the investor's reliance
on a stable and predictable legal framework is often at issue.

3. Arbitrary or Discriminatory Conduct

As the Bayindir tribunal noted, "the obligation ... to refrain from taking
arbitrary or discriminatory measures" is one of the "factors which emerge from
decisions of investment tribunals as forming part of the FET standard." 2 14

Arbitrariness in the investment law context can be understood as conduct "not
being founded on law but on other reasons which are not objective and fair," 2 15

and thus is potentially of substantial significance to investors arguing that a
regulation does not have a legitimate justification. The precise type of
discrimination covered by the FET standard is subject to debate. Tribunals have
traditionally acknowledged that nationality based discrimination can rise to the
level of a breach of the standard, but some have argued that the FET standard
only covers certain other types of discrimination (e.g., racial discrimination). 2 16

4. Transparency and Procedural Fairness

Several tribunals have affirmed that the FET standard includes a

expectations is an integral part, if not the most important element of the FET obligation"); but see
MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7, Decision on the
Application for Annulment $ 67 (Mar. 21, 2007), available at http://ita.law.uvic.cal (arguing that a
state's obligations derive from the terms of the treaty, not from an investor's expectations, and that
tribunals should not "generate from such expectations a set of rights different from those contained
in or enforceable under the BIT.").

212. TUDOR supra note 201, at 165-69.
213. Occidental Exploration and Production Company v. Ecuador, LCIA, UN3467, Final

Award 1183 (July 1, 2004), available at http://ita.law.uvic.ca/.

214. Bayindir v. Pakistan, 1178.
215. TUDOR supra note 201, at 179; compare THE AMERICAN HERITAGE DICTIONARY OF THE

ENGLISH LANGUAGE (4th ed. 2000) (defining "arbitrary" more colloquially as "[d]etermined by
chance, whim, or impulse, and not by necessity, reason, or principle.").

216. See infra part M.B. (regarding the Methanex tribunal's holding on the scope of NAFTA's
FET provision).

[Vol. 29:1

40

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 1

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/1



ENVIRONMENTAL AND HEALTH REGULATION

transparency obligation. For example, the Metalclad tribunal explained that "all
relevant legal requirements for the purpose of initiating, completing and
successfully operating investments made, or intended to be made, under the
Agreement should be capable of being readily known to all affected investors of
another Party." 2 17 The transparency obligation can be linked to the broader
principle of procedural fairness, which differs from the related concept of denial
of justice, as it is not limited to judicial procedures and covers serious
procedural flaws in administrative and regulatory proceedings. 2 18

5. Unreasonableness

As noted above, some treaties specify that unreasonable conduct is
prohibited. Under its ordinary meaning, unreasonableness appears to provide a
basis for tribunals to evaluate the substantive merits of a state measure,
including whether the measure was scientifically justified, proportional, or
rational. However, defined more exactingly as "manifestly without reasons," the
principle appears to require a mere prima facie showing that the state had a
reason for its conduct. 2 19

6. Other Aspects of the Standard

The above list is not exhaustive. Other components-such as coercion and
harassment, denial of justice, and failure to provide protection and security-are
well established, but are less pertinent to claims relating to environmental and
health measures.

Tribunals must also assess the overall threshold at which conduct becomes
so wrongful as to violate the standard. Tribunals that treat the standard as
equivalent to the MST as articulated in Neer are likely to set the threshold higher
than those that interpret it as an independent norm or autonomous treaty

language.220 However, as other MST cases articulate the threshold less
stringently, 22 1 a range of interpretations is possible even if the FET standard is
considered part of the MST. 222 As evidenced by the cases discussed below, the

217. Metalclad Corp. v. the United Mexican States, NAFTA, ICSID Case No. ARB(AF)/97/1,
Award 1 76 (Aug. 30, 2000), available at http://www.naftaclaims.com/Disputes/Mexico/
Metalclad/MetalcladFinalAward.pdf.

218. DOLZER & SCHREUER supra note 52, at 142-44; see also id. IM 85-97.

219. See Glamis Gold, Ltd. v. the United States of America, NAFTA/UNCITRAL, Award 24
(June 8, 2009), available at http://ita.law.uvic.ca.

220. See, e.g., id.

221. E.g., Case Concerning Elettronica Sicula SpA (ELSI) (United States of America v. Italy),
Judgment (July 20, 1989) ICJ REP. 1989 at 76 (interpreting the MST in a less exacting manner as
referring to conduct which "shocks, or at least surprises, a sense of juridical propriety") (emphasis
added).

222. See DOLZER & SCHREUER supra note 52, at 129 (citing cases relying on the less exacting
ELSI case).
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setting of the overall threshold can significantly impact how tribunals
conceptualize the standard's substantive components.

The issue of good faith also bears noting. Good faith is recognized as "a
broad principle that is one of the foundations of international law in general and
foreign investment law in particular." 22 3 While a finding of bad faith is
generally considered inessential to showing a breach of the FET standard, 224 it
carries substantial weight as evidence of a breach, 22 5 and has been treated as a
sufficient independent basis for finding a breach. 22 6 Such a finding can be
particularly significant in situations where a state uses an environmental or
health regulation as a pretext for an illegitimate purpose.

B. The FET Standard in Environmental and Health Regulation Cases

As noted above, claimants have filed several high profile cases relating to
environmental and health regulations. In almost every case involving such
measures, the claimant has included an FET claim.227 The following review of
several of the more notable cases assesses the tribunals' approach to interpreting
and applying the standard.

1. Metalclad v. Mexico

Metalclad v. Mexico, one of the first NAFTA cases in which a claimant
prevailed on claims relating to environmental and health regulations, has been
criticized for infringing states' ability to regulate environmental matters. 228

223. Id. at 144.

224. See, e.g., Mondev Int'l Ltd. v. United States of America, NAFTA, ICSID Case No.
ARB(AF)/99/2, Award I 116 (Oct. 11, 2002), 42 ILM 85 (2003); 6 ICSID REP. 192 (2004) ("A state
may treat foreign investment unfairly and inequitably without necessarily acting in bad faith.");
Biwater Gauff Ltd v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award 1 602 (July
24, 2008), available at http://ita.law.uvic.cal (explaining that "bad faith on the part of the State is not
required for its violation").

225. See, e.g., Bayindir Insaat Turizm Ticaret Ve Sanayi AS v. Pakistan, ICSID Case No.
ARB/03/29, Decision on Jurisdiction 242-43 (Nov. 14, 2005) available at http://ita.law.uvic.cal;
Waste Mgmt., Inc. v. United Mexican States, ICSID Case No. ARB (AF)/00/3, Award 1 138 (Apr.
30,2004), available at http://ita.law.uvic.cal.

226. TUDOR supra note 201, at 175 (2008) (citing Alix Genin v. Republic of Estonia, ICSID
Case No. ARB/99/2, Final Award 367 (June 25, 2001), available at http://ita.law.uvic.ca/);
Siemens v. Argentina, ICSID Case. No. ARB/02/8, Award 308 (Feb. 6, 2007), available at
http://ita.law.uvic.cal.

227. A notable exception is the Ethyl v. Canada case (see supra part I.B). That claimant's
decision not to make an FET claim may have been due to its belief that such a claim was unlikely to
succeed given that the disputed regulation was one of general application. However, the claimant
may have simply reasoned that relying on the national treatment and expropriation protections was
sufficient.

228. See, e.g., Public Citizen, NAFTA Chapter 11 Investor to State Cases: Bankrupting
Democracy (2001), available at http://www.citizen.org/publications/release.cfin?ID-7076, at 13-14;
Center for International Environmental Law, International Law On Investment: The Minimum
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Because the British Columbia Supreme Court set aside the FET aspect of the
decision, the tribunal's holding has little authoritative significance with regards
to the FET standard. It is, however, still notable for illustrating the issues that
can arise in such cases.

Metalclad focused its FET claim on the lack of transparency and
predictability in the respondent's conduct.2 29 With regard to transparency, it
cited investment law authorities to argue that the FET standard encompassed
such a principle, 2 30 and also argued that NAFTA's preamble, which affirmed
the principle of transparency, "informed" the content of Article 1105(1),
NAFTA's FET provision. 23 1 The tribunal, in finding that the respondent failed
to act with sufficient transparency, 232 articulated an exacting expectation of
transparency to which host states should be held.233 Crucially, the tribunal
highlighted the preamble's reference to transparency, 234 but did not cite any
authority for the point that the customary international law norm of FET
encompassed such a principle. Its failure to do so provided the basis for the set-
aside of that aspect of the award. 235

In its holding, the tribunal also highlighted Mexico's failure to ensure a
predictable legal framework. 236 The tribunal explained that Metalclad was
"entitled to rely on the representations of federal officials" 23 7 because it "was
led to believe, and did believe, that the federal and state permits allowed for the
construction and operation of the landfill." 238 This aspect of the award is
notable as an example of how a claimant can prevail on a stability and
predictability-based FET claim if it can show that it relied on specific
assurances.

The decision is also an example of how cases that appear to raise

Standard Of Treatment, (2003), at http://ciel.org/Publications/investment_ONovO3.pdf, at 4.

229. Metalclad Corp. v. the United Mexican States, NAFTA, ICSID Case No. ARB(AF)/97/1,
Investor's Memorial 162-65 (Oct. 13, 1997), available at http://www.naftaclaims.com.

230. Id. 1163.
231. Id. 162.

232. Id. 1101.

233. Id. 76 ("The Tribunal understands this to include the idea that all relevant legal
requirements for the purpose of initiating, completing and successfully operating investments made,
or intended to be made, under the Agreement should be capable of being readily known to all
affected investors of another Party. There should be no room for doubt or uncertainty on such
matters.").

234. Id. 70.
235. United Mexican States v. Metalclad Corp., 2001 BCSC 664 It 68-70, available at

http://www.courts.gov.bc.ca/jdb-txt/SC/01/06/2001BCSCO664.htm. (holding that the tribunal was
mistaken to rely on the preamble to establish that the principle of transparency was part of the FET
standard).

236. Metalclad Corp. v. the United Mexican States, NAFTA, ICSID Case No. ARB(AF)/97/1,
Investor's Memorial T 85(Oct. 13, 1997), available at http://www.naftaclaims.com.

237. Id. T 89.
238. Id. 185.
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potentially difficult and precedent-setting questions can be resolved without
addressing those questions. 2 39 Metalclad could have argued that the ecological
decree covering the lands the investor used as a landfill site, which it cited as
expropriatory, 240 was also unduly arbitrary and thus violative of the FET
standard. The decree appears to have been enacted without meaningful scientific
studies and for the purpose of blocking the project. 24 1 Had Metalclad pleaded its
claim differently, the tribunal could have been confronted with the difficult task
of assessing whether a procedurally legitimate environmental protection
measure, which appeared to have a questionable scientific justification,
constituted a breach of Article 1105(1).

2. S.D. Myers v. Canada

S.D. Myers v. Canada is notable to the FET standard as an example of a
tribunal finding for the claimant despite asserting the importance of deferring to
the state's regulatory choices, as well as for its treatment of discriminatory intent
and its focus on the precise character of the disputed regulatory measure.

The claimant, SDMI, argued that Canada's banning of PCB exports
violated Article 1105 in multiple respects, including because it was: (1) arbitrary
and discriminatory; 242 (2) procedurally unfair; 243 and (3) a "deliberate and
domestically unlawful attempt to cause injury [which] violated the obligation of
good faith." 2 44

The tribunal found, largely based on Canadian officials' statements and
contemporaneous governmental documents referring to the objective of
protecting domestic economic interests, that Canada had a protectionist intent in
implementing the measure. 24 5 The tribunal took that finding as sufficient to
establish a breach of the national treatment standard (Article 1102),246 which, in
turn, per se established a breach of Article 1105.247 Based on that finding, the
tribunal deemed it unnecessary to review SDMI's other arguments relating to

239. See also Empresas Lucchetti, S.A. and Lucchetti Peru, S.A. v. Republic of Peru, ICSID
Case No. No. ARB/03/4, Award (Feb. 7, 2005); 19 ICSID REv.-FLJ 359 (2004) (dismissing for
lack of jurisdiction ratione temporis a dispute which involved environmental measures without the
tribunal addressing any of the substantive arguments put forward by the parties).

240. See discussion supra part H.B.

241. Sanford Gaines, Environmental Policy Implications of Investor-State Arbitration under
NAFTA Chapter 11, 7 J. OF INT'L ENVT'L AGREEMENTS: POL., L., & ECON. 171, 181 (2007).

242. S.D. Myers, Inc. v. Government of Canada, NAFTA/UNCITRAL, Memorial on the
Merits, pt. H, sec. 1, 1140 (July 20, 1999), available at http://www.naftaclaims.com.

243. Id. pt. II, sec. I, 1 141.

244. Id. pt. H, sec. I, 142.

245. Id. pt. II, sec. I, 194.

246. S.D. Myers, Inc. v. Government of Canada, NAFTA/UNCITRAL, 1 254 (Nov. 13, 2000),
available at http://www.naftaclaims.com.

247. Id. 1265.

[Vol. 29:1

44

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 1

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/1



ENVIRONMENTAL AND HEALTH REGULATION

Article 1105.248 As a result, the tribunal's specific holding on the FET standard
is of limited significance to the question of how a tribunal may assess an
environmental or health measure's legitimacy. Several aspects of the tribunal's
broader discussion are, however, relevant and notable to interpretation of the
standard.

First, despite articulating the principle of due deference to a state's policy
choices in particularly robust terms, 249 the tribunal closely examined Canada's
motives to determine whether the measure had a discriminatory purpose. In
doing so, the tribunal examined the ban's substantive merits as an environmental
protection measure. As such, the decision is an important example of a subtle
distinction in tribunals' approach under the FET standard. While they refrain
from judging whether a measure was unnecessary, unreasonable, or
disproportionate and thus a breach, the tribunal will examine such substantive
issues as part of the process of assessing whether the state acted discriminatorily
or arbitrarily. 250

A second and related notable aspect of the decision is the discussion of
government intent. The tribunal acknowledged that government intent is
"complex and multifaceted" with decisions "shaped by different politicians and
officials with differing philosophies and perspectives." 2 51 Despite that caveat,
the tribunal was satisfied that the claimant had proven a sufficient degree of
discriminatory intent by showing that Canada's policy was "intended primarily
to protect the Canadian PCB disposal industry from U.S. competition." 252 The
tribunal did not explain its basis for considering such a threshold to be sufficient.
This approach has been deemed problematic, 2 53 and raises questions about how
to deal with compound government motives.

248. Id. 1 268. Notably, the Tribunal's approach led the NAFTA parties to issue a Note of
Interpretation through the NAFTA Free Trade Commission specifying that a "breach of other
provisions of NAFTA or of separate international agreements do not establish that there has been a
breach of Article 1105(1)." NAFTA Free Trade Commission, Notes of Interpretation of Certain
Chapter 11 Provisions, (July 31, 2001), available at www.international.gc.ca/trade-agreements-
accords-commerciaux/disp-diff/NAFTA-Interpr.aspx?lang-en.

249. S.D. Myers v. Canada, 261 ("When interpreting and applying the 'minimum standard,' a
Chapter 11 tribunal does not have an open-ended mandate to second-guess government decision-
making. Governments have to make many potentially controversial choices. In doing so, they may
appear to have made mistakes, to have misjudged the facts, proceeded on the basis of a misguided
economic or sociological theory, placed too much emphasis on some social values over others and
adopted solutions that are ultimately ineffective or counterproductive. The ordinary remedy, if there
were one, for errors in modern governments is through internal political and legal processes,
including elections.").

250. This distinction was further highlighted in the Methanex decision (see discussion infra part
III.B).

251. S.D. Myers v. Canada, 1 161.

252. Id. $ 194 (emphasis added).

253. Marcos A. Orellana, Science, Risk and Uncertainty: Public Health Measures and
Investment Disciplines, in NEW ASPECTS OF INTERNATIONAL INVESTMENT LAW 770 (Ph. Kahn & T.
W. Walde eds. 2007).
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A third notable aspect of the decision is the tribunal's focus on the specific
character of the regulatory action giving rise to the claims. The tribunal did not
dispute the legitimacy of regulating PCBs, and also took note of the fact that
PCB transport posed environmental risks.2 54 It nevertheless concluded that
"there was no legitimate environmental reason for introducing the ban." 25 5 That
statement illustrates the tribunal's view that while regulatory action relating to
managing risks associated with PCB transport may have been justified, as
discussed above,2 56 there was no scientific justification for the specific decision
to ban PCB exports. 2 57 This approach is significant as claimants may find it
effective to direct tribunals' focus to specific aspects of the regulatory measure
given how commonly the final design of environmental and health measures
reflects economic and political considerations.

3. TECMED v. Mexico

In TECMED v. Mexico, the claimant argued that the FET standard was
violated by the non-transparent and inconsistent manner in which Mexican
authorities managed the renewal of a landfill permit. The decision is notable to
the FET standard for holding states to a high threshold of conduct, particularly
with regard to transparency, and as an example of how tribunals base the
standard on the investor's legitimate expectations.

The tribunal began its discussion by noting that the standard requires
"treatment that does not affect the basic expectations that were taken into
account by the foreign investor to make the investment." 258 It proceeded to
identify various legitimate expectations investors may have relating to their
investments. 259 In doing so, the tribunal cited Neer, but elaborated on it by
referencing ELSI, which is less exacting in requiring that the conduct "shocks,
or at least surprises, a sense ofjuridical propriety." 260

The tribunal described the transparency component of the FET standard,
which it subsequently found was violated by Mexico, 2 6 1 in particularly robust
terms:

The foreign investor expects the host State to act in a consistent manner, free

254. See S.D. Myers v. Canada, 105-107, 152.
255. Id. 195.
256. See supra part I.B.

257. See S.D. Myers v. Canada. 1 176 (highlighting a contemporaneous government
memorandum which found that an interim order to ban PCB exports "is not a viable option because
it cannot be demonstrated that closing the border is required to deal with a significant danger to the
environment or to human health"); see also supra part I.B.

258. Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case No.
ARB(AF)/00/2, Award 154 (May 29, 2003), available at http://ita.law.uvic.ca/.

259. See, e.g., id.

260. Id.

261. Id. 162.
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from ambiguity and totally transparently in its relations with the foreign investor,
so that it may know beforehand any and all rules and regulations that will govern
its investments, as well as the goals of the relevant policies and administrative
practices or directives, to be able to plan its investment and comply with such
regulations. 262

This aspect of the award has been rightly criticized for holding states to an
unrealistically high standard, 263 but has also been cited by subsequent
tribunals. 264

Notably, the tribunal linked the investor's legitimate expectations to the
issue of whether the respondent used its governmental powers for a proper
purpose:

[T]he fair expectations of the Claimant were that the Mexican laws applicable to
such investment, as well as the supervision, control, prevention and punitive
powers granted to the authorities in charge of managing such system, would be
used for the purpose of assuring compliance with environmental protection,
human health and ecological balance goals underlying such laws. 26 5

This explanation is significant for providing a theoretical basis grounded in
established interpretation of the FET standard for treating governmental
regulations as violative of the standard if they are used as a pretext for an
improper purpose. As discussed above, 266 the tribunal concluded that the
respondent acted for the purpose of resolving "social and political difficulties"
raised by community opposition to the landfill, 267 and had "resorted to the non-
renewal of the Permit to overcome obstacles not related to the preservation of
health and the environment." 2 68

4. Methanex v. United States

The NAFTA case, Methanex v. United States, which was discussed with
regard to indirect expropriation, has been described as "a major win for the
environmental community," 269 and is one of the highest profile decisions to
address claims relating to environmental and health measures. Methanex based

262. Id. $ 154.
263. See, e.g., Zachary Douglas, Nothing if Not Critical for Investment Treaty Arbitration:

Occidental, Eureko, Methanex, 22 ARB. INT'L 27, 28 (2006) (describing the expectation as "perfect
public regulation in a perfect world, to which all states should aspire but very few (if any) will ever
attain.").

264. See, e.g., MTD Equity Sdn. Bhd & MTD Chile S.A. v. Republic of Chile, ICSID Case No.
ARB/01/7, 114 (May 25, 2004), available at http://ita.law.uvic.ca.

265. TECMED v. Mexico, 1 157 (emphasis added); see also id. 1 154.
266. See supra part II.B.
267. TECMED v. Mexico, 1163.
268. Id 164 (emphasis added); see also id. 129-31 (discussing the tribunal's factual

findings on this point).
269. Alberto Alvarez-Jimdnez, The Methanex Final Award: An Analysis from the Perspectives

ofEnvironmental Regulatory Authorities and Foreign Investors, 23 J. OF INT'L ARB. 427 (2006).
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its Article 1105(1) claim on the argument that the MTBE ban was intentionally
discriminatory. 2 70 In rejecting the claim, the tribunal first focused on whether
the text of Article 1105(1) covered discriminatory conduct. It explained that
Article 1105(1) does not mention discrimination, and that a separate reference to
discrimination in Article 1105(2) is evidence that Article 1105(1) was not
intended to include a non-discrimination norm.2 71 The tribunal also cited the
NAFTA Free Trade Commission ("FTC") interpretation of Chapter 11, which it
viewed as "confin[ing] claims based on alleged discrimination to Article 1102,
which offers full play for a principle of non-discrimination." 272

The tribunal proceeded to examine "whether a rule of customary
international law prohibits a State, in the absence of a treaty obligation, from
differentiating in its treatment of nationals and aliens." 273 The tribunal
concluded that in "the absence of a contrary rule of international law binding on
the State parties, whether of conventional or customary origin, a State may
differentiate in its treatment of nationals and aliens." 274 That framing of the
issue follows the approach taken by the United States in its pleadings. 275

The claimant seemingly would have benefitted by arguing that it only
needed to prove that customary international law recognizes that discriminatory
conduct can be unfair and inequitable such that it breaches the FET standard, not
that discrimination in general is prohibited.2 76 Methanex could have cited
substantial authority for the specific point that the FET standard, even if
understood as part of the customary international law MST, provides for
nationality-based discrimination to be treated as unfair and inequitable in

270. Methanex v. United States of America, NAFTA/UNCITRAL, Claimant's Second
Amended Statement of Claim 1 313 (Nov. 5, 2002), available at http://www.naftaclaims.com ("the
California measures were intended to discriminate against foreign investors and their investments,
and intentional discrimination is, by definition, unfair and inequitable").

270. S.D. Myers v. Canada, supra note 98, 1 221.

271. Methanex v. United States of America, NAFTA/UNCITRAL, Award Pt. IV, Ch. C 14-
16 (Aug. 9, 2005), available at http://ita.law.uvic.ca/.

272. Id Pt. IV, Ch. C124.

273. IdPt.IV,Ch.CJ25.

274. Id Pt. IV, Ch. C 25.
275. See Methanex v. United States of America, NAFTAIUNCITRAL, Amended, Statement of

Defense 366 (Dec. 5, 2003), available at http://www.naftaclaims.com ("Methanex supplies no
legal support for its suggestion that discrimination is per se violative of customary international
law's minimum standard."); Id. 367 (arguing that "customary international law contains no general
prohibition on economic discrimination against aliens."); Id. 1 357 (examining whether Methanex
had proven the existence of a "general obligation of non-discrimination").

276. The tribunal's acceptance of the United States' framing of the discrimination question may
be due to the claimant's singular reliance on Waste Management, which the tribunal treated as
authority only for the point that sectional or racial discrimination is restricted. Methanex v. United
States, Pt. IV, Ch. C 1 26. Notably, although the Waste Management tribunal's articulation of the
standard referred to sectional or racial discrimination, that tribunal examined whether the respondent
engaged in nationality-based discrimination. Waste Management Inc. v. Mexico, IM 123, 130.
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ENVIRONMENTAL AND HEALTH REGULATION

violation of the standard. 277 Further, discrimination may take the form of anti-
foreign investor conduct in the absence of domestic or third-party comparators.
Such a situation is seen in Eureko v. Poland, in which the tribunal concluded
that the respondent's obstruction of the claimant's investment in a state-owned
financial institution because of political hostility to foreign control of a
strategically important company breached the FET standard. 278 Given the
absence of similarly situated domestic investors, a national treatment claim
would not have been viable in that case. This point is significant because of the
possibility of an investor seeking to argue that a regulatory measure was
motivated by anti-foreign investor considerations.

Methanex is also notable to the FET standard for the manner in which the
tribunal examined the regulatory process in its discussion of the facts. The
parties submitted 14 expert reports, which disputed the methodological
soundness of the study on which the MTBE ban was based, the accuracy of its
substantive findings, and whether the regulatory response was rational and
appropriate. 279 The tribunal reviewed all aspects of the reports, but placed the
analysis in the context of determining whether the measures "constitute a 'sham
environmental protection in order to cater to local political interests or in order
to protect a domestic industry. "'280

Although the tribunal did not precisely articulate its analytical framework
for determining that the measures were not a sham, its conclusion, as also
discussed above with regard to the expropriation standard, reveals its reasoning.
The tribunal accepted that the UC Report "reflected a serious, objective and
scientific approach to a complex problem in California." 281 It further found that
while "it is possible for other scientists and researchers to disagree in good faith
with certain of its methodologies, analyses and conclusions, the fact of such
disagreement, even if correct, does not warrant this Tribunal in treating the UC

277. See, e.g., Lauder v. Czech Republic, UNCITRAL, Final Award 292 (Sept. 3, 2002);
MTD Equity Sdn. Bhd & MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, 1 109
(May 25, 2004), available at http://ita.law.uvic.ca; Saluka Investments BV (The Netherlands) v. the
Czech Republic, UNCITRAL, Partial Award 309 (Mar. 17, 2006), available at
http://ita.law.uvic.ca; Eureko B.V. v. Republic of Poland, ad hoc, Netherlands/Poland BIT, Partial
Award 1 233 (Aug. 19, 2005); Glamis Gold, Ltd. v. the United States of America,
NAFTAIUNCITRAL, Award $ 616 (June 8, 2009), available at http://ita.law.uvic.ca; United
Nations Centre on Transnational Corporations, Bilateral Investment Treaties (1988) at 42; TUDOR
supra note 201, at 178; CAMPBELL McLACHLAN ET AL., INTERNATIONAL INVESTMENT
ARBITRATION 260 (2007); PETER MUCHLINSKI, MULTINATIONAL ENTERPRISES AND THE LAw 625

(1999).
278. Eureko v. Poland, 213; see also Eureko $ 233 (finding that the respondent's action was

motivated by "the interplay of Polish politics and nationalistic reasons of a discriminatory
character").

279. Methanex v. United States of America, NAFTA/UNCITRAL, Award Pt. III, Ch. A % 43,
71 (Aug. 9, 2005), available at http://ita.law.uvic.cal.

280. Id. Pt. II, Ch. A 41.

281. JdPt.II,Ch.A$10l.
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Report as part of a political sham by California." 282 In short, the tribunal was
willing to fully examine both the procedural and substantive merits of the risk
assessment and the regulatory response, but, like the S.D. Myers tribunal, did so
only to determine whether the regulatory process was used as a pretext for
improper conduct.

The tribunal's approach is also notable for diverging from TECMED in not
treating evidence of social or political pressure as particularly significant in
determining whether the regulatory measure was arbitrary or discriminatory. In
TECMED, the tribunal emphasized that the regulatory authority acted in
response to community pressure, and not for the purpose of environmental or
health protection.2 83 In Methanex, the tribunal noted the high level of public
concern and political activity around MTBE, but treated it as a normal part of
the regulatory process. 284

A final notable aspect of the case is its significance to the precautionary
principle, which appeared to be implicated by the dispute. 2 85 Although the UC
Report recognized gaps in the data on MTBE toxicity and the uncertainty
regarding health risks, 2 86 it found that the data showed significant risks and
costs associated with water contamination. 28 7 Accordingly the ban, while
reflecting a strong preventative approach to regulation, did not constitute
precautionary regulation, which is more properly understood as regulation made
in the absence of conclusive evidence. 288

5. Glamis Gold, Ltd. v. United States ofAmerica

Glamis Gold v. United States involved a Canadian mining company which
had invested in a gold mine project in the United States. 289 With regard to the
FET standard, the case is most notable for affirming, at least in the NAFTA
context, that claimants must establish a high level of wrongfulness for state
conduct to constitute a breach.

282. Id.; see also id. at Pt. III, Ch. A 1 102 (finding that the subsequent policy response was
"contingent on the scientific findings of the UC Report" and thus also not a "sham").

283. Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case No.
-ARB(AF)/00/2, Award 132 (May 29, 2003), available at http://ita.law.uvic.ca/.

284. Methanex v. United States of America, NAFTA/UNCITRAL, Award Pt. IV, Ch. D T 9
(Aug. 9, 2005), available at http://ita.law.uvic.ca/.

285. See Methanex v. United States of America, NAFTA/UNCITRAL, Submission of Non-
Disputing Parties Bluewater Network, Communities for a Better Environment and Center for
International Environmental Law JR 10-15 (Mar. 9, 2004), available at http://www.naftaclaims.com
(highlighting the importance of the precautionary principle in the dispute).

286. Methanex v. United States, Award Pt. III, Ch. A 9-12.

287. Id. Pt. HI, Ch. A 9.
288. Methanex v. United States ofAmerica, Submission of Bluewater Network, 1 10.

289. Glamis Gold, Ltd. v. the United States of America, NAFTA/UNCITRAL, Award. 633-
50 (June 8, 2009), available at http://ita.law.uvic.ca.
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Glamis began efforts to develop an open pit gold mining project in
California in 1994.290 In 2001, the Federal Interior Department accepted the
findings of a legal opinion changing the interpretation of an established rule, 29 1

and denied the project on the basis of its impact on a Native American spiritual
pathway. 292 Following a change in presidential administrations, the Interior
Department reversed the denial. 293 The State of California subsequently adopted
legislation and administrative regulations that mandated backfilling of all open
pit mines to near the original surface elevation of the site. 294

With regard to Article 1105(1), Glamis argued that the initial denial of the
project violated its reasonable expectation that the state would maintain a fair
and transparent business environment, 295 and that the overall delay in the
review of the project was unreasonable and intentional. 296 Glamis further
argued that the State's backfilling requirement rendered the project
economically unviable. 297

Glamis filed its claim after the FTC interpretation of Article 1105(1), and
accepted that that the FET standard was to be understood as the customary
international law MST. 298 The tribunal extensively assessed the parties'
arguments regarding the content of that standard, including the specific question
of whether the standard had evolved since its elucidation in Neer.299 it
concluded that Glamis, which had cited the relatively less exacting articulation
of the standard in ELSI,300 had not proven that the standard had evolved. It thus
articulated a demanding threshold:

[T]o violate the customary international law minimum standard of treatment
codified in Article 1105 of the NAFTA, an act must be sufficiently egregious and
shocking-a gross denial of justice, manifest arbitrariness, blatant unfairness, a
complete lack of due process, evident discrimination, or a manifest lack of
reasons-so as to fall below accepted international standards. 30 1

The tribunal did, however, acknowledge that while the MST "remains as

290. Id. 10.

291. Id 1136-47.

292. Id. 153-55.

293. Id. 157.

294. Id. 166-84.
295. Id 1270.
296. Id. 1 64.
297. Id. 1 321; see also id. 1 370 (discussing the cost of backfilling and how materials "swell"

to have a larger volume upon removal, which can necessitate off-site removal).

298. Id. 549.

299. Id. T 601.

300. Glamis Gold, Ltd. v. the United States of America, NAFTA/UNCITRAL, Claimant's
Memorial 1 525 (May 5, 2006), available at http://www.naftaclaims.com (quoting ELSI supra note
221, 128 (internal citation omitted)).

301. Glamis Gold, Ltd. v. the United States of America, NAFTA/UNCITRAL, Award .1 22
(June 8, 2009), available at http://ita.law.uvic.ca.
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stringent as it was under Neer; it is entirely possible that, as an international
community, we may be shocked by State actions now that did not offend us
previously." 302

With regard to the 2001 denial of the project, the tribunal noted that "it is
not for an international tribunal to delve into the details of and justifications for
domestic law," 3 03 and that its task was only to determine whether the measure
met the high standard of wrongfulness it had articulated. 304 In rejecting each of
the claimant's arguments relating to the denial, the tribunal focused on whether
the respondent had submitted sufficient evidence to preclude a finding of
manifest wrongfulness. For example, in determining that the legal opinion on
which the denial was based did not constitute a breach, the tribunal observed
that the opinion was not "manifestly without reason" 30 5 without examining the
actual merits of the analysis.306

In similarly rejecting Glamis' arguments regarding the delayed and
purportedly arbitrary and discriminatory review process, 30 7 the tribunal
repeatedly referred to whether the respondent had made a "prima facie" case
that its conduct was legitimate. 308 That term provides a helpful shorthand
description of the tribunal's overall approach to the FET standard. It first looked
at whether the respondent had submitted some reasonable evidence that its
conduct had a legitimate basis. If so, the tribunal would be satisfied that the
conduct was not manifestly wrongful, and would refrain from undertaking an in
depth examination of the conduct unless the claimant produced compelling
evidence of wrongfulness.

The award also includes a noteworthy discussion of the issue of whether a
measure is one of general application. In dealing with the legislation requiring
backfilling, the tribunal assessed, as a threshold matter, whether the law targeted
the project with the specific goal of making it infeasible. 309 The tribunal noted
the difficulty of defining government intent, and the reality that policies of

302. Id

303. Id 1762.
304. Id

305. Id 1805.
306. Id 764.

307. Id I 776, 779.

308. See e.g., id. 786 ("[I]t is not for this Tribunal to assess the veracity of evidentiary support
for domestic governmental decisions; the Tribunal may assess only whether there was reasonable
evidence, and thus the government's reliance on such was not obviously and actionably
misplaced."); Id. 1 783 (assessing whether there was a legitimate basis for the cultural review, and
concluding that the respondent "was justified in relying upon the opinion of the professionals it
engaged in the way that it did, as these professionals appear quite qualified for the task and they
provided substantial evidentiary support for their conclusions").

309. The tribunal also dismissed Claimant's argument that the legislative process denied its
expectation of a "transparent and predictable" legal framework. In doing so, it mirrored the
Methanex tribunal in highlighting the fact that California is a highly regulated state. Id 800.
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general applicability could be linked to "symbolic" projects that serve as a
"rallying call" for legislative action. 310 It then focused on the language and
drafting history of the bill to conclude that, on its face, it could apply to other
mines, 3 11 and thus could not be taken as specifically targeting the project. 3 12

In summary, the tribunal essentially crafted the Neer requirement that the
conduct be "egregious and shocking" upon the substantive components of the
FET standard. The resulting requirement that the claimant establish that the
state's conduct was manifestly wrongful would, if followed, appear to limit a
claimant's ability to successfully advance an FET claim under NAFTA relating
to an environmental or health regulation. Notably, however, the Glamis
tribunal's interpretation of the FET standard under NAFTA was not followed by
a subsequent NAFTA tribunal.3 13

C. Applying the FET Standard to Claims Relating to Environmental and
Health Regulations

As the decisions make clear, application of the FET standard varies
substantially, particularly as the standard can be highly dependent on the
operative facts and treaty language. Most notably, the threshold at which
conduct breaches the FET standard has been set at significantly different levels.
For example, while the TECMED tribunal held the state to an unrealistically
high standard of good performance, at least with regards to transparency, the
Glamis tribunal was much more exacting on the investor in requiring it to
establish that the state's conduct was manifestly wrongful. That said, in most
cases, the FET standard's application to environmental and health related claims
comes down to a few key questions. While these questions may involve
substantial nuance, they provide a road map for tribunals to follow.

First, did the state violate the investor's legitimate expectations regarding
the legal framework's stability and predictability? The legitimate expectations'
significance under the FET standard is well-established, and an investor may be
able to prevail on a claim based on a change in the legal framework. 3 14

However, as Methanex and Glamis made clear, because environmental or health
regulation is common, claims based on such regulations are unlikely to succeed
on stability and predictability grounds if the investor cannot show, as it did in
Metalclad, that it received specific assurances of stability.

310. Id. 792.

311. Id. 794.

312. Id 797.

313. Merrill & Ring Forestry L.P. v. Canada, NAFFA/UNCITRAL, Award 200-213 (Mar.
31, 2010), available at http://ita.law.uvic.ca (concluding that the international minimum standard is
broader than that defined in the Neer case).

314. See TUDOR supra note 201, at 169-72 (discussing cases finding a breach on the basis of a
failure to provide a stable and predictable legal framework).

2011]) 53

53

Moloo and Jacinto: Environmental and Health Regulation: Assessing Liability under In

Published by Berkeley Law Scholarship Repository, 2011



54 BERKELEY JOURNAL OF INTERNATIONAL LAW

Second, were there serious procedural deficiencies which harmed the
investor? Although the threshold at which a procedural deficiency constitutes a
breach has been set at widely different levels, it appears well-established that a
substantial lack of transparency, consistency, or procedural fairness in the
administration of government regulations may violate the FET standard.3 15

Substantial deviations from established procedures are particularly significant
because of the legitimate expectations principle. Emphasizing deviations also
accounts for the fact that investors cannot have the same expectations from
states with high and low administrative capacities.

Especially significant in the environmental and health regulation context is
a failure to comply with a requirement to conduct a study (e.g., a risk assessment
or cost-benefit evaluation). Notably, the FET standard does not include a
requirement comparable to Article 5 of the WTO Agreement on the Application
of Sanitary and Phytosanitary Measures ("SPS Agreement"), which requires that
environmental and health measures be based on a risk assessment. 316

Accordingly, under the FET standard, if a study is not required by law and
would not be legitimately expected given established practice, then the state may
fairly act without undertaking one as long as it can show that in doing so it is not
acting in an unduly arbitrary or unreasonable manner. While it may be
appropriate to additionally assess whether the study was conducted in a
procedurally legitimate manner, failure to comply with all applicable standards
is unlikely to constitute a breach unless the study becomes so flawed as to be
illegitimate. 3 17

Third, does the measure follow from the findings that are cited as its
basis? 318 While tribunals are understandably hesitant to second-guess policy
choices, it is appropriate to examine whether the measure actually followed from
whatever analysis is cited as its basis. If a state undertook a study which found
that no regulation was necessary, and still acted, that action is more likely to be
found arbitrary. In this regard, interpretation of the terms "based on" in Article
5.1 of the SPS Agreement may be instructive. 319 The WTO Appellate Body has
emphasized that "based on" is more than a "minimal procedural requirement,"
and is "appropriately taken to refer to a certain objective relationship between
two elements, that is to say, to an objective situation that persists and is

315. See supra part II.B (discussing TECMED).

316. Agreement on the Application of Sanitary and Phytosanitary Measures, 1867 U.N.T.S.
493, Annex IA to the Marrakesh Agreement Establishing the World Trade Organization, art. 5, 1867
U.N.T.S. 3 (entered into force Jan. 1, 1995).

317. See, e.g., supra part 1.B (discussing the Methanex tribunal's approach to this issue).

318. This question potentially overlaps with the second and fourth questions, but it also targets
a particularly notable aspect of environmental and health regulated claims.

319. SPS Agreement, supra note 316, art. 5.1 ("Members shall ensure that their sanitary or
phytosanitary measures are based on an assessment, as appropriate to the circumstances, of the risks
to human, animal or plant life or health, taking into account risk assessment techniques developed by
the relevant international organizations.").
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observable between an SPS measure and a risk assessment." 320 Such a degree of
substantive analysis-which does not extend to whether the measure is
necessary or the most rational, proportional, or efficient response-would
provide investors a baseline protection from unjustified regulatory actions.

Interestingly, the precautionary principle can be pertinent to this question.
The available science may not conclusively affirm or deny the presence of a risk
which merits regulation. If the potential risk is serious or if there is evidence that
concerns about potential risks have proven valid in factually similar situations,
the precautionary principle suggests that regulation may still be appropriate.
While such precautionary regulation would need to be proven necessary in the
WTO context, the regulation only need not be arbitrary under the FET standard.
For example, if a state restricted use of a new chemical compound where no
studies proved that regulation was necessary (and also did not conclusively
prove that it was safe), the state's low risk tolerance could still be legitimate
because of the recognized possibility of serious but difficult to identify risks
associated with the use of such chemical compounds.

Fourth, even if the measure appears procedurally proper, does the evidence
show that the measure, or some aspect of it, was taken for an improper purpose?
It is not difficult to imagine a state enacting an environmental or health
regulation in accordance with established procedures, and perhaps even
undertaking a risk assessment providing justification for the regulation, as a
pretext to achieve an improper purpose. Such conduct has been recognized as
disguised protectionism in the WTO context, and motivated the enactment of the
SPS Agreement. 32 1 In the investment law context, the conduct could be
violative of the FET standard on the grounds of being discriminatory, arbitrary,
grossly unfair, or for representing an improper use of state power contrary to the
investor's legitimate expectations. While the tribunal's role in such a situation
may be difficult, claimants subjected to such treatment should be given the
opportunity to show that the respondent acted in a wrongful manner.

The claimant will certainly bear a significant burden to produce evidence of
the state's wrongful purpose, which tribunals will not lightly infer. Tribunals
will, of course, consider any direct evidence of improper purpose, such as
internal communications of government officials indicating protectionism. 322

However, such evidence will often be unavailable and tribunals should be
willing to consider whether other forms of evidence are sufficient. Examining

320. Appellate Body Report, European Communities - Measures Concerning Meat and Meat
Products (Hormones), WTO Docs WT/DS26/AB/R and WT/DS48/AB/R at 189 (Jan. 16, 1998).

321. See John 0. McGinnis & Mark L. Movsesian, The World Trade Constitution, 114 HARv.
L. REV. 511, 597 (2000) (explaining that the SPS Agreement and TBT Agreement "improve on
GATT ... in that they more clearly direct WTO tribunals to apply procedure-oriented tests to root
out covert discrimination").

322. See S.D. Myers, Inc. v. Government of Canada, NAFTA/UNCITRAL, Partial Award .1m
161-195 (Nov. 13, 2000), available at http://www.naftaclaims.com (reviewing the evidence in the
documentary record showing that Canada was primarily motivated by protectionist considerations).
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the measure's effects can be particularly helpful in this regard as a wrongful
purpose should have certain symptomatic effects (e.g., benefits to domestic
investors at the expense of foreign investors). Whether the enactment of the
measure is consistent with the state's typical practice is also significant as an
anomalous measure may indicate that the state was motivated by other purposes.
As the jurisprudence indicates, tribunals may also examine the substantive
merits of a measure as evidence that the measure was highly disproportional,
irrational, or not scientifically justified may suggest that it was used as a pretext
for an improper objective. 323

Situations where the evidence suggests that the state had multiple motives,
or that intent varied amongst state officials, will be particularly challenging.
There is a crucial, but not yet fully explored, distinction between an S.D. Myers
type situation where the tribunal is able to conclude that the state's primary
motive was wrongful, and a Methanex type situation where multiple motives are
accepted as a normal part of the regulatory process. One approach would be to
determine whether a legitimate motive existed that could have reasonably led to
the enactment of the measure in the absence of the other motives. That approach
would cover a situation where a state took action for a wrongful purpose and
justified its action on some minor or tangentially related environmental or health
risk. However, a situation where a bona fide regulation was enacted in
circumstances where other incentives, such as the opportunity of domestic
producers to profit, were present would not be treated as wrongful. In summary,
the primary focus of a tribunal in assessing the measure's legitimacy under the
FET standard is on the measure's procedural soundness and whether the
measure was used as a pretext for a wrongful purpose. A measure that is
substantively flawed (e.g., disproportionate or based on unsound science) is
unlikely to be considered a breach of the FET standard if it is otherwise
legitimate. In a situation where the applicable treaty expressly prohibits
"unreasonable" conduct, a bonafide and procedurally legitimate measure, could,
in theory, be so disproportional and unjustified as to constitute a breach. No
such examples are seen in the jurisprudence, however.

One other notable issue that remains unsettled is the distinction between
measures of general application and those specifically applied to a claimant's
investment. While intuitively of substantial significance, this issue has not been
clearly defined in the FET context. It would presumably be more difficult for a
claimant to establish that a regulation of general application was discriminatory.
However, the decisions, including Glamis in particular, illustrate the difficulty
of even determining whether a measure is one of general application. 324

323. The decisions of the S.D. Myers and Methanex tribunals are particularly clear examples of
this practice. See supra parts II, HI.

324. See supra part M.B.

[Vol. 29:1

56

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 1

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/1



ENVIRONMENTAL AND HEALTH REGULATION

IV.
NATIONAL TREATMENT AND MOST FAVORED NATION TREATMENT

Non-discrimination on the basis of nationality is a core protection of most
investment treaties. It is typically addressed through a national treatment ("NT")
clause and a most-favored nation ("MFN") clause. Under the NT standard, the
state is expected to accord treatment to foreign investors and their investments
"no less favorable" than that provided to comparable domestic investors and
their investments. 3 25 The MFN standard provides the same protection relative to
third-party nationals and their investments. 326

The basic process for assessing claims under either standard is to: (1)
identify the relevant subjects for comparison (i.e., the comparators considered to
be "in like circumstances" with the claimant); and (2) examine whether the
claimant received less favorable treatment than the comparators. 327 While the
practical impact of the governmental measure is the primary factor in examining
whether the claimant received less favorable treatment, evidence of protectionist
intent, while not requisite to a finding of discrimination, can be a significant
factor.328

For claims relating to environmental or health measures, the key question is
whether the state's action was based on a legitimate policy objective. 329 If the
state had a legitimate basis for distinguishing the claimant and the purported
comparators, then they are not "in like circumstances" for purposes of the NT
and MFN assessment. 330 For example, the regulation may have affected the
claimant but not the comparators because the claimant's investment was located
in an environmentally sensitive area or utilized an environmentally harmful
production process. 33 1

325. See NEWCOMBE & PARADELL supra note 201, ch. 4; DOLZER & SCHREUERsupra note 52,
at 178-86.

326. See NEWCOMBE & PARADELL supra note 201, ch. 5; DoLZER & SCHREUERsupra note 52,
at 186-91.

327. See Pope & Talbot v. Canada, NAFTA/UNCITRAL, Award on the Merits of Phase 2 15
73-104 (Apr. 10, 2001), available at http://www.naftaclaims.com.

328. See, e.g., S.D. Myers, Inc. v. Government of Canada, NAFTA/UNCITRAL, Partial Award
M 252-54 (Nov. 13, 2000), available at http://www.naftaclaims.com; NEWCOMBE & PARADELL

supra note 201, § 4.1.
329. This question can extend beyond environmental and health measures. For example, in

GAMI Investments Inc. v. United Mexican States, the legitimate policy objective concerned the
solvency of the local sugar industry. GAMI v. Mexico, NAFTA/UNCITRAL, Award IN 114-15
(Nov. 15, 2004), 44 ILM 545 (2005).

330. See, e.g., Pope & Talbot v. Canada, 179; see also DoLZER & SCHREUER supra note 52, at
181-83 (discussing cases supporting the accepted view that "like circumstances" can take legitimate
differentiations into account).

331. See, e.g., Methanex v. United States of America, NAFTA/UNCITRAL, U.S. Rejoinder on
the Merits 159 (23 Apr. 2004), available at http://ita.law.uvic.ca/ ("[R]egulations limiting business
activities in certain environmentally sensitive areas or imposing additional limitations on emissions
where air pollution is more severe will not ipso facto violate national treatment even though some of
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Some commentators suggest that the approach could more appropriately be
described as the tribunal examining whether the respondent state had shown that
it had a legitimate justification for the differential treatment.3 3 2 While that
description may be more intuitive and semantically clear than placing the
examination in the context of a "like circumstances" analysis, it may not be
compatible with the applicable treaty language. NT and MFN clauses typically
do not provide for such a justification of discriminatory treatment.33 3

Examining regulatory distinctions as part of the "like circumstances"
analysis does, however, constitute a deviation from the WTO/GATT "like
products" approach. 334 Indeed, in Pope & Talbot, the claimant argued that the
tribunal should adhere to the WTO/GATT approach and consider the "in like
circumstances" test satisfied if the investors or investment produced like
products or services. 335 Canada argued that there was no basis for such an
interpretation, emphasizing the broader meaning that must be accorded to the
term "circumstances." 336 The tribunal accepted Canada's reasoning, and other
investment treaty tribunals have similarly declined to import the WTO/GATT
approach.337

In addition to being correct as a matter of treaty interpretation, this
approach is correct as a matter of policy. While Article XX of the GATT
provides an express exception for measures adopted for environmental and
health protection purposes, 3 38 no similar exception is included under most
investment treaties. Accordingly, if regulatory distinctions could not be
considered in the "like circumstances" analysis, states would be strictly liable if

these regulations may be applied to some operations and not to other, competing operations. In those
cases, direct competitors may be deemed not to be in like circumstances for the purpose of the
measure at issue because of their operations' differing locations.").

332. See, e.g., MEG N. KINNEAR ET AL., INVESTMENT DisPuTEs UNDER NAFTA; AN

ANNOTATED GUIDE TO NAFTA CHAPTER 11, 1102-26 (2009); NEWCOMBE & PARADELL supra note

201, at 161.
333. See, e.g., 2004 U.S. Model Bilateral Investment Treaty, supra note 16, arts. 3, 4; 2008

German Model BIT, art. 3; 2003 India Model BIT, art. 4; NAFTA, Ch. 11, arts. 1102, 1103; see also
Methanex v. United States of America, NAFTA/UNCITRAL, Award 1 37 (Aug. 9, 2005), available
at http://ita.law.uvic.cal (addressing this point, and concluding that "the [NAFTA] text and the
drafters' intentions, which it manifests, show that trade provisions were not to be transported to
investment provisions.").

334. See GATT, supra note 33, art. 111(2) ("The products of the territory of any contracting
party imported into the territory of any other contracting party shall not be subject, directly or
indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly
or indirectly, to like domestic products.").

335. Pope & Talbot v. Canada, NAFTA/UNCITRAL, Memorial of the Investor Initial Phase
63-72 (Jan. 28, 2000), available at http://www.naftaclaims.com.

336. Pope & Talbot v. Canada, NAFTA/UNCITRAL, Government of Canada Counter-
Memorial 185-97 (Mar. 29, 2000), available at http://www.naftaclaims.com.

337. See, e.g., Occidental Exploration and Prod. Co. v. Ecuador, UNICTRAL, Final Award 1
176 (July 1, 2004).

338. GATT, supra note 33, art. XX(b), (g).
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ENVIRONMENTAL AND HEALTH REGULATION

an action resulted in foreign investors receiving less favorable treatment. 339

Further, the deviation from WTO/GATT jurisprudence is not as definite as some
claimants have argued. For a period of time, GATT jurisprudence applied an
"aims and effects" test that included an examination of legitimate regulatory
distinctions in the "like products" analysis, 340 and there are indications that
aspects of that test are reappearing in recent WTO decisions. 34 1

However the test is articulated, the essential analysis is whether the state
had a legitimate policy basis for the differential treatment. Whether the claimant
bears the burden of proving that fact, or whether the burden shifts to the
respondent, is a disputed question. 342 It is the opinion of the authors that the
question itself is misguided. The claimant certainly bears the burden of
establishing that it is in "like circumstances" with a comparator that received
differential treatment. Whether a legitimate regulatory distinction precludes a
finding of "like circumstances" is a factor to be taken into account by the
tribunal in determining whether the claimant has met its burden. The claimant
could take the initiative in arguing that no such distinction is present or could
wait to rebut an argument to that effect from the respondent. If the respondent
did not argue that such a distinction existed, it would be incongruous to
conclude that the claimant had failed to meet its burden.

Additionally, even if the state may need to show that it had a legitimate
basis for its action, tribunals tend to defer to states' policy choices. For example,
the Pope & Talbot tribunal only examined "whether there is a reasonable nexus
between the measure and a rational, non-discriminatory government policy," 343

not whether the action was necessary. In Feldman v. Mexico, the tribunal looked
at whether there was "any rational justification in the record" for the less

339. The S.D. Myers tribunal appeared to adopt this reasoning: "The Tribunal considers that the
interpretation of the phrase 'like circumstances' in Article 1102 must take into account the general
principles that emerge from the legal context of the NAFTA, including both its concern with the
environment and the need to avoid trade distortions that are not justified by environmental concerns.
The assessment of 'like circumstances' must also take into account circumstances that would justify
governmental regulations that treat them differently in order to protect the public interest." S.D.
Myers, Inc. v. Government of Canada, NAFTA/UNCITRAL, 250 (Nov. 13, 2000), available at
http://www.naftaclaims.com.

340. See Nicholas DiMascio & Joost Pauwelyn, Nondiscrimination in Trade and Investment
Treaties: Worlds Apart or Two Sides of the Same Coin? 102 AM. J. INT'L L. 48, 63 (2008).

341. Id. at 65.

342. See, e.g., Pope & Talbot Inc. v. the Government of Canada, NAFTA/UNCITRAL, Interim
Award IN 78-82 (June 26, 2000), available at http://www.naftaclaims.com (placing the burden of
showing a legitimate distinction on the respondent); United Parcel Service of America, Inc. v.
Canada, NAFTA/UNCITRAL, Award on the Merits IN 83-87 (June 11, 2007), available at
http://www.naftaclaims.com (placing the burden on the claimant); see also id., Separate Statement of
Dean Ronald A. Cass 1 17 (June 11, 2007) (arguing that the decision erred in not shifting the burden
to the respondent); KINNEAR ET AL., supra note 332, at 1102-26 (arguing that shifting the burden sets
the threshold too low for the investor); DiMascio & Pauwelyn, supra note 340, at 86 (arguing that
the claimant should retain the full burden of proving nationality-based discrimination).

343. Pope & Talbot v. Canada, 1 81.
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favorable treatment. 344 That approach resembles the Glamis tribunal's
examination of whether the state made a prima facie showing of legitimacy
under the FET standard. 345 If anything, such a degree of deference may be too
substantial in the context of applying the NT and MFN standards. While the
FET standard is intended to provide only a baseline level of protection to
investors against wrongful treatment, the NT and MFN standards typically
provide full protection against nationality-based discrimination. Thus, while the
state's legitimate regulatory responsibilities justify a broad "like circumstances"
analysis so that the state is not strictly liable for actions which have a
discriminatory effect, they do not justify extending substantial deference to the
state in assessing whether a health or environmental regulation had a
discriminatory intent.

In that regard, the S.D. Myers tribunal's willingness to fully examine the
state's motives with the goal of identifying the primary motive, i.e., to favor
domestic PCB treatment enterprises, appears generally appropriate. For all the
reasons cited above under the FET standard, such an approach may represent a
more difficult task for the tribunal, but it addresses the fact that states can
produce "some rational justification" for their conduct with relative ease. 34 6

V.
CONCLUSION

Each of the three core standards involves significant nuance and raises
unique legal issues. With respect to health and environmental regulation,
however, there appears to be convergence on the significance of the issue of
legitimacy. Under all three standards, the question of whether the state measure
was motivated by legitimate regulatory objectives is likely to be at issue at some
point in the analysis. Under the FET and nondiscrimination standards, the
resolution of that question is likely to be dispositive. If the measure is
illegitimate, then it constitutes a breach. If it is legitimate, then, with the
exception of situations where the measure violates specific assurances given to
the investor, it likely will not constitute a breach.

Under the expropriation standard, there has traditionally been somewhat
more space for a legitimate health or environmental regulation to require
compensation. However, the emerging trend in this regard, as expressly
articulated in recent investment treaties, is that such a regulation would rarely
attract compensation, except in certain specific circumstances: where the taking
undermined the specific commitments granted to the investor; or, according to
some tribunals and commentators, where the measure had a highly

344. Marvin Feldman v. Mexico, NAFTA, ICSID Case No. ARB(AF)/99/1, Award 1182 (Dec.
16, 2002), available at http://www.naftaclaims.com.

345. See supra part II.B.

346. See Pope & Talbot v. Canada, IN 80-81 (raising this concern).
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disproportionate impact on the investment relative to its purpose.

Notably, certain states have adopted a policy to expressly exclude bonafide
government regulation from the scope of the expropriation provision in
investment treaties. For instance, the 2007 Norwegian Draft Model BIT provides
that its expropriation provision "shall not ... in any way impair the right of a
Party to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest." 347 This provision appears to exclude the
host state from liability under the expropriation provision for bona fide,
generally applicable government regulation in the interest of the public.3 48 Host
states concerned about their ability to regulate in the public interest may wish to
include similar language in future investment treaties. In any event, whether or
not the investment treaty expressly provides such an exception, the legitimacy of
the measure's purpose will remain of critical importance in assessing whether
the exception would apply.

What, then, does it mean for a tribunal to determine whether a measure is
legitimate? Although such a question could be construed as a tautology, it
appears that tribunals have been able to give it meaning. Indeed, much of the
analysis in this paper is essentially an unbundling of the term "legitimate."
While all the nuances cannot be captured in a concise summary, it is possible to
identify one crucial distinction: legitimacy in the international investment law
context largely concerns the objectives and procedural soundness of a measure,
not its substantive merits (although substantive deficiencies may evidence a
wrongful motive). A regulatory action may be illegitimate if, for example,
discrimination or unjust enrichment motivated it, or if it seriously departed from
established procedures. It would not be illegitimate just because, for example,
the underlying scientific justification was flawed or later proved mistaken, or if
the cost-benefit analysis greatly emphasized risk avoidance over investment
protection or economic value.

In that respect, international investment law is distinct from international
trade law in not requiring an assessment of whether a regulation was
"necessary" for protecting health or the environment. Such a distinction is
sensible given the different legal frameworks and objectives of investment and
trade law. Regulations in the investment law context are applied directly to the

347. 2007 Norway Draft Model BIT, art. 6(2), at http://ita.law.uvic.ca/; see also id. art. 12
("Nothing in this Agreement shall be construed to prevent a Party from adopting, maintaining or
enforcing any measure otherwise consistent with this Agreement that it considers appropriate to
ensure that investment activity is undertaken in a manner sensitive to health, safety or environmental
concerns.").

348. This conclusion is confirmed by the cover letter to the Model BIT. See Cover Letter to
2007 Norway Draft Model BIT (7 Jan. 2008) at 2, at http://ita.law.uvic.ca/ ("The right of states to
exercise legitimate authority has . . . been a central factor in the work on a new Norwegian model
agreement. In order to meet the authorities' need to regulate, the draft model agreement contains
provisions that emphasize the legitimacy of states' general legislative authority, exercise of authority
and political freedom of action in their own territory.").
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state's own territory, while in trade law, they address conduct that occurs extra-
territorially. Additionally, states typically are more incentivized to violate their
international trade obligations (given the differing political views on the merits
of imports and foreign investment). 349

That said, the risk with the investment law approach-particularly the
placing of the burden on the investor to establish that the state's purpose was
wrongful-is that states will be too readily able to do what they have done in the
trade context, which is to use environmental or health regulation as a cover for
wrongful conduct. While investors succeeded in early cases which fit this
dynamic, such as S.D. Myers and Metalclad, they might find it more difficult to
prevail if host states become more adept at disguising their actions.

The final question, then, is, if the state of international investment law is as
suggested above, what does that mean for government regulation? Put simply, a
state's ability to engage in good faith environmental and health regulation does
not appear to be significantly impeded by international investment law. In the
FET and nondiscrimination context, that appears to include regulation in
accordance with the precautionary principle, as investment law, unlike
WTO/GATT jurisprudence, does not include a "necessity" test which could be
problematic for precautionary regulation. Even if the indirect expropriation
standard is interpreted as potentially requiring compensation for "takings"
caused by legitimate regulations, the space for investors to prevail on such a
claim appears very narrow-albeit more open in cases of precautionary
regulation.

Somewhat ironically, one way in which international investment law
appears capable of influencing environmental and health regulation is by
incentivizing improved administration of environmental and health affairs by
penalizing states for procedural shortcomings. Although it may be optimistic to
expect such a positive impact, the possibility that a state's international
investment obligations could improve governance in this area should not be that
surprising. As the above analysis makes clear, investment protections are in
large part concerned with whether a state acts in good faith. States that conduct
their regulatory affairs in a transparent, fact-driven manner with the aim of
fulfilling legitimate environmental and health objectives should have little cause
to worry about liability under investment treaties.

POSTSCRIPT

The recently issued decision in a NAFTA case, Chemtura Corp. v. Canada,
is a significant marker of international investment law's development regarding

349. See DiMascio & Pauwelyn, supra note 340, at 53-58.
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claims relating to environmental and health measures. The claimant, a major
U.S. based chemical manufacturer, argued that measures taken by Canada
relating to the review and eventual banning of an agro-chemical, lindane,
constituted a breach of Canada's investment treaty obligations. 350 As such, the
case bears significant resemblances to the Ethyl and Dow AgroSciences cases,
which likewise involved bans of chemicals (albeit a manifestly more suspect
importation ban in Ethyl).

The award, which is the unanimous decision of a prominent tribunal, 3 51

decisively rejects the claimant's arguments that Canada breached its NAFTA
obligations, specifically Article 1110 (expropriation) and Article 1105
(FET/MST).35 2 As a general matter, the award thus stands as a strong
confirmation that legitimate regulatory conduct does not significantly conflict
with a state's investment treaty obligations.

In addressing the claim of indirect expropriation, the tribunal found that the
cancellation of the claimant's lindane registrations did not substantially deprive
the claimant of its investment, and no such expropriation had taken place. 353

The tribunal found that "the sales from lindane products were a relatively small
part of the overall sales of Chemtura Canada at all relevant times" and as such
"the interference of the Respondent with the Claimant's investment can not be
deemed 'substantial'."354

Nonetheless, the tribunal found that the measures in question constitute "a
valid exercise of the Respondent's police powers." The tribunal explained:

[T]he Tribunal considers in any event that the measures challenged by the
Claimant constituted a valid exercise of the Respondent's police powers. As
discussed in detail in connection with Article 1105 of NAFTA, the [Pest
Management Regulatory Agency of Canada] took measures within its mandate, in
a non-discriminatory manner, motivated by the increasing awareness of the
dangers presented by lindane for human health and the environment. A measure
adopted under such circumstances is a valid exercise of the State's police powers
and, as a result, does not constitute an expropriation.355

The authors agree that, under the circumstances presented in this case,
especially given the legitimate health and environmental concerns, Canada's
measures were a legitimate exercise of its police powers. However, the authors
caution against a broad reading of this passage as a general police power
exception for acts that would otherwise constitute expropriatory acts. As

350. Chemtura Corp. v. Canada, NAFTA/UNCITRAL, Award 92-96 (Aug. 2, 2010).

351. The tribunal was comprised of Gabrielle Kaufnan-Kohler (President), Charles N. Brower,
and James R. Crawford.

352. Chemtura Corp. v. Canada.The claimant also unsuccessfully argued that it was entitled to
the protection provided by more favorable FET standards found in other BITs by virtue of NAFTA's
MFN clause. Id. 231-37.

353. Id. IM 259-65.
354. Id. 1263.
355. Id. 1 266.
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discussed in this article a regulatory measure within the state's police powers
may be expropriatory and attract the compensation requirement if it violates
specific commitments made to an investor. Some tribunals will also treat the
measure as expropriatory if it is highly disproportionate relative to the measure's
purpose.

With regard to the FET standard, the claimant argued that several specific
measures constituted a breach, either because: (i) the state lacked a sufficient
scientific basis for taking the measure; (ii) the measure was taken in bad faith
because it was motivated by a wrongful purpose; or (iii) the regulatory process
associated with the measure was flawed and unfair.

The tribunal expressly rejected determining whether the measure
constituted a breach because its scientific basis was flawed. 356 The tribunal was
willing, however, to examine the overall factual context in assessing arguments
that the measures were taken in bad faith. 357 In making that assessment, the
tribunal noted that the burden of proof rested on the claimant, and that the
standard of proof was demanding. 358 On the facts, the tribunal found that the
claimant failed to satisfy that burden with respect to any of the measures. 3 59 The
claimant appears to have lacked direct evidence of disingenuous purpose of the
sort seen in S.D. Myers and the overall factual context did not provide a basis for
inferring bad faith.

The tribunal made it clear that while shortcomings in the regulatory process
could rise to a level of unfairness constituting a breach the state would not be
held to an unreasonably high standard. It explained, for example, that it "must
take into account the obvious fact that the operation of complex administration
is not always optimal in practice and that the mere existences of delays is not
sufficient for a breach of the international minimum standard of treatment." 360

The tribunal then noted, however, "This is not to say that a violation must be
outrageous in order to breach such standard."3 6 1 While the tribunal identified
additional general principles that would guide its assessment on this point,362 it
ultimately found that there were no significant procedural shortcomings, which
made it unnecessary for the tribunal to more precisely determine what type of

356. Id. 1134.

357. See, e.g. id 137.
358. Id. at 137 (citing Bayindir v. Pakistan, supra note 210, 143)

359. Id. part II.B.

360. Id.1215.
361. Id

362. Id. ("(1) The failure to fulfill the objectives of administrative regulations without more
does not necessarily rise to a breach of international law. (2) A failure to satisfy requirements of
national law does not necessarily violate international law. (3) Proof of a good faith effort by the
Government to achieve the objectives of its laws and regulations may counter-balance instances of
disregard of legal or regulatory requirements. (4) The record as a whole - not isolated events -
determines whether there has been a breach of international law.") (quoting GAMI Investments, Inc.
v. Mexico, NAFTA/UNCITRAL, Award 97 (Nov. 15, 2004)).
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procedural infirmities constitute a breach.

In summary, the tribunal's unambiguous rejection of the claims confirms
that investment treaty obligations do not significantly impede a state's ability to
engage in legitimate regulatory activities. Consistent with the authors' analysis
in this article, it will be unlikely that a bonafide regulatory measure of general
application will result in the level of interference necessary to be considered
expropriatory. In any event, where the purpose of the measure is compelling,
such as for the protection of human health and the environment, it will be
difficult to show that the measure is disproportionate to the purpose in question,
and will rarely be found to be expropriatory. With regard to the FET standard,
even if NAFTA jurisprudence may be seen as fragmented because of the Note of
Interpretation equating the FET standard with the international MST, the
tribunal's rejection of the FET claims in this case had more to do with the
fundamental character and purpose of the FET standard than whether or not it
equates to the MST. As such, that aspect of the decision may be influential in
affirming that the space under the FET standard for claimants to seek recovery
for harm caused by legitimate regulatory conduct is limited.
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Anti-Dumping and Distrust:
Reducing Anti-Dumping Duties under the

W.T.O. Through Heightened Scrutiny

By
Reid M. Bolton*

INTRODUCTION

In the first week of February, 2010, the world's three largest trading
entities1 all became directly involved in anti-dumping 2 disputes before the
World Trade Organization (W.T.O.). China alleged that the European Union had
improperly imposed anti-dumping duties on China's footwear exports,' while
Vietnam alleged that the United States had imposed the same type of
protectionist tariffs on its imported shrimp.4 This was not an extraordinary event
as member-countries are constantly invoking Article VI, the W.T.O.'s anti-
dumping provision, as both complainant and respondent. Whether W.T.O.
members are initiating anti-dumping investigations on behalf of their domestic
producers-there are over 200 investigations a year 5-or challenging another

* A.B., Harvard University, 2004; J.D., University of Chicago Law School, 2010. I thank Anu
Bradford, Joseph Bolton, Lindsay Chenault, Alison Miller, and Kathryn Nielson for their helpful
comments. Thanks also to Mark Bass for his research assistance.

1. The United States, China, and the European Union. See, GLOBAL TRADE FLow INDEX,
CAPGEMENI CONSULTING 7 (2010), available at http://capgemini.com/insights-and-resources/by-
publication/global-trade-flow-index/.

2. Anti-dumping refers to the sanctions that members are allowed to assess against other
members if they can prove that the goods were in fact "dumped" into the member's market.

3. Request for the Establishment of a Panel by China, European Union-Anti-Dumping
Measures on Certain Footwear from China, WT/DS405/2 (Apr. 9, 2010), available at
http://www.wto.org/english/tratope/dispu-e/cases_e/ds405_e.htm.

4. Request for the Establishment of a Panel by Vietnam, United States-Anti-Dumping
Measures on Certain Shrimp from Viet Nam, WT/DS404/5 (Apr. 9, 2010), available at
http://www.wto.org/english/tratop e/dispu-e/cases_e/ds404_e.htm.

5. See Press Release, World Trade Org., WTO Secretariat Reports Increase in New Anti-
Dumping Investigations (May 7, 2009), available at http://www.wto.org/english/news_e/
presO9_e/pr556 e.htm (showing that 3,427 investigations were initiated between 1995 and 2008).
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members' imposition of anti-dumping duties in front of the W.T.O.'s Dispute
Settlement Body (D.S.B.), 6 challenges based on Article VI are practically an
everyday occurrence.

These everyday occurrences, however, can often raise eyebrows and create
tit for tat responses. For example, when the United States recently announced
that it was placing tariffs on Chinese automobile tires under the W.T.O.'s
safeguard provision, 7 China announced only two days later that it would be
initiating an anti-dumping investigation into whether exporters in the United
States were dumping automobile and chicken products into China.8 The timing
of the announcement was no accident. The anti-dumping investigation was
clearly intended to counter the tariffs placed on Chinese products. 9 Its initiation
indicated the type of retaliatory intent and protectionist sentiment that is
precisely what the W.T.O. was formed to prevent.

These types of events highlight the challenges to world trade embodied in
Article VI. First, the incidence of dumping investigations and duties is
extremely high because the elements of dumping are both easily alleged and
quickly proven by domestic agencies. Second, anti-dumping investigations and
duties (more than any other aspect of the W.T.O.) can become weapons vis-i-vis
other members because there are few checks on their use. Third, anti-dumping
duties harm consumers (of footwear, shrimp, chicken products, etc.)-a
politically powerless group in the context of anti-dumping decisions-by
maintaining higher prices for these goods on behalf of domestic producers.' 0

Given the fact that anti-dumping investigations are initiated and duties are
assessed so often, the D.S.B. has been called upon to adjudicate numerous anti-
dumping disputes. Yet what is telling is that in these disputes, the dispute

6. Between 1999 and 2004, there were 41 anti-dumping disputes before the D.S.B. See Chad
P. Bown, Trade Remedies and World Trade Organization Dispute Settlement: Why are So Few
Challenged?, 34 J. LEGAL STUD. 515, 517 (2005). From 2004 through March of 2010, there were
another twenty-two disputes. See Chronological List of Disputes Cases, WORLD TRADE
ORGANIZATION, http://www.wto.org/english/tratope/dispu e/dispustatus-e.htm (last visited Oct.
10, 2010).

7. Peter Whoriskey & Anne Kornblut, US. to Impose Tariff on Tires From China, WASH.
POST (Sept. 12, 2009), http://www.washingtonpost.com/wp-dyn/content/article/2009/09/11/
AR2009091103957.html.

8. See China Probes 'Dumping' of US. Auto, Chicken Products, BLOOMBERG (Sept. 13,
2009), http://www.bloomberg.com/apps/news?pid=20601087&sid=a7nGNZzouDOM.

9. See Gregory Mankiw and Philip L. Swagel, Antidumping: The Third Rail of Trade Policy,
84 FOREIGN AFFAIRS 107, 115 (2005) (noting that China's increase in "antidumping allegations is
motivated, at least in part, by a desire for retaliation against U.S. antidumping actions, not by a
change in the trading practices of U.S. exporters").

10. See ANTIDUMPING ACTION IN THE UNITED STATES AND AROUND THE WORLD: AN
UPDATE, CONG. BUDGET OFFICE xi (2001), available at http://www.cbo.gov/ftpdocs/
28xx/doc2895/Antidumping.pdf (finding that anti-dumping duties impose "net costs on the U.S.
economy as a whole"). See also Douglas Nelson, The Political Economy of Antidumping: A Survey,
22 EUR. J. POL. ECON. 554, 577 (2006) (noting that without institutional checks, each country
attempts to protect its own domestic industries, producing "excessive protection").
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settlement mechanism has invariably found the duties inconsistent with W.T.O.
obligations." Thus, there is tension between the frequent use of anti-dumping
measures by most members of the W.T.O. and the fact that the D.S.B. has rarely
found the measures as-applied to be acceptable. Instead, anti-dumping
investigations (and the imposition of tariffs) continue despite disfavor by the
W.T.O. because many duties are never challenged in front of the D.S.B. While
Article VI remains the most challenged provision of the W.T.O., litigation such
as the cases initiated by Europe and Vietnam represents only the tip of the
iceberg of anti-dumping duties that should be challenged. Although there are
some theoretical justifications for recognizing anti-dumping duties, these
rationales are rarely present in situations where dumping is alleged. 12

Recent scholarship has identified a troubling characteristic of anti-dumping
disputes: legal capacity, rather than more relevant criteria such as the merits of
the case itself, predicts both the targets of anti-dumping duties and the likelihood
of anti-dumping measures being challenged. These studies show that anti-
dumping investigations are often directed against countries that do not have the
legal capacity to defend themselves, and that countries with low capabilities tend
to forego challenges to anti-dumping duties due to the complexity of these
disputes. 13 There is also evidence that anti-dumping provisions can lead to
"vigilante justice,"1 4 since it is easier and faster to initiate one's own anti-
dumping investigation against another W.T.O. member than to challenge that
member's anti-dumping assessment in front of the D.S.B. These studies suggest
that anti-dumping duties have little correlation with the actual merits of
prohibiting dumping and more to do with raising protectionist barriers against

11. See DEBASHIS CHAKRABORTY ET AL., ANTIDUMPING: GLOBAL ABUSE OF A POLICY

INSTRUMENT 155, 162 (Debashis Chakraborty & Bibek Debroy eds. 2007) (noting that of the fifty-
six dumping duties challenged before the W.T.O. between 1996 and 2005, only two were upheld). A
different study noted that between 1995 and 2002, dispute settlement panels found at least parts of
the anti-dumping measures invalid in twelve of the thirteen cases it reviewed. See James P. Durling,
Deference, But Only When Due: WTO Review of Anti-Dumping Measures, 6 J. INT'L ECON. L. 125
(2003); Daniel K. Tarullo, The Hidden Costs of International Dispute Settlement: WTO Review of
Domestic Anti-Dumping Decisions 6 (Georgetown Univ. Law Ctr., Working Paper No. 351080,
2002), available at http://papers.ssrn.com/sol3/papers.cfn?abstract id=351080 (noting that every
antidumping measure analyzed between 1998 and 2002 had been at least partially invalidated by the
W.T.O.). But see Bernard Hoekman, Henrik Horn, and Petros C. Mavroidis, Winners and Losers in
the Panel Stage of the WTO Dispute Settlement System 11 (Research Inst. of Indus. Econ., Working
Paper No. 769, 2008), available at http://papers.ssm.com/sol3/papers.cfn?abstract id=1410618
(finding that challenges to anti-dumping duties only "won" 30% of the time).

12. See Alan 0. Sykes, Antidumping and Antitrust, What Problems Does Each Address?,
BROOKINGS TRADE F., 2 (1988) (noting that the purpose of anti-dumping law is to protect
"industries facing weak markets or long-term decline").

13. See Marc Busch, Eric Reinhardt, & Gregory Shaffer, Does Legal Capacity Matter?
Explaining Patterns of Protectionism in the Shadow of WTO Litigation, (Feb. 1, 2008) (unpublished
working paper), available at http://papers.ssrn.com/sol3/papers.cfn?abstract-id=1091435.

14. Vigilante justice is a form of self-help and describes the incentive for W.T.O. members to
file their own retaliatory complaints against other members rather than defend themselves in the
initial dispute. Bown, supra note 6, at 524.
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fellow W.T.O. members who are unable to participate in the highly legalistic
D.S.B. institution.

With all of the problems embodied by Article VI, the obvious question is
how to reduce the burden on world trade imposed by this protectionist
mechanism. Although the ideal remedy would likely be a wholesale reform of
the Article or outright appeal,1 5 those avenues are foreclosed by the complete
deadlock of every round of trade negotiations over the last decade and resistance
from member governments. The anti-dumping regime was an important factor in
establishing the original General Agreement on Tariffs and Trade (G.A.T.T.)
framework and most (if not all) governments would reject a proposal that
completely excised the anti-dumping "safety-valve" from the W.T.O. 16

Since complete repeal is impractical and likely impossible, this article
instead proposes a significant change that is both in the best interest of every
single member of the W.T.O. and also possible to implement. This article argues
that the W.T.O. should adopt a theory of "heightened scrutiny" for all anti-
dumping cases. This "heightened scrutiny" standard would be similar to the
"strict scrutiny" standard used by United States judiciary when dealing with
powerless minorities, presumed breakdowns in the political process, and certain
fundamental rights. This article argues that such a procedural proposal is not
outside the realm of possibility for the D.S.B. and W.T.O. to adopt. It would
have an immediate positive impact on world trade through a decrease in the
number of anti-dumping investigations initiated as well as a larger number of
duties found inconsistent by the D.S.B. This reform would work by decreasing
the importance of legal capacity in bringing suits and thereby increasing the
number of petitions raised in front of the W.T.O. Since most petitions against
anti-dumping duties that make it to the D.S.B. already end favorably, this reform
could also ultimately decrease the overall number of anti-dumping duties
assessed.

This article is divided into four sections. Part I outlines the traditional
justifications for allowing anti-dumping duties and the body of economic
analysis that has rejected those justifications. It also provides a brief background
on the specific structure of anti-dumping requirements and procedures. Part II
then introduces the concept of legal capacity, which recent studies have
suggested is the single most important factor in understanding anti-dumping
investigations and disputes. In particular, it highlights the differences in usage
and outcomes for high-capacity (e.g. sophisticated) W.T.O. members compared

15. J. Michael Finger famously suggested that the best "reform" of the anti-dumping provision
in the G.A.T.T. is complete redaction. MICHAEL FINGER, ANTIDUMPING: How IT WORKS AND WHO
GETS HURT 57 (1993) ("The most appealing option is to get rid of antidumping laws and to put
nothing in their place.").

16. See Nelson, supra note 10, at 579-80 (noting that "negotiators have long known that
sustainability of liberal international institutions over the long run rests, at least in part, on provision
of sufficient flexibility" to deal with domestic pressures and that antidumping mechanisms are one of
the mechanisms that has provided that flexibility).
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to low-capacity (e.g. most developing countries) across a number of facets of the
dispute settlement process. Part III then outlines previous proposals for
reforming the W.T.O.'s anti-dumping provisions. Finally, in Part IV, this article
argues that the ideal way of overcoming the legal capacity dilemma is through a
concept of "heightened scrutiny" for anti-dumping duties. After making
arguments for this reform by the Appellate Body, it then addresses some of the
likely counter-arguments.

I.
BACKGROUND: W.T.O. ANTI-DUMPING LAW

The World Trade Organization broadly stands for the proposition that
global trade should be free of restrictions. Together with its predecessor, the
G.A.T.T., the W.T.O. has been able to reduce overall duties on trade while
increasing its membership from an original membership of 24 countries in 1947
to 153 presently. Yet even as tariffs have been reduced, non-tariff-barriers
(N.T.B.s) have remained in place or increased in prevalence. The increased
utilization of N.T.B.s is due to the difficulty in identifying any particular
regulation as a barrier on trade, and the numerous exceptions within the W.T.O.
agreement that allow many N.T.B.s to remain in place, even if they have a
negative effect on trade.17 For example, the W.T.O. allows protectionist policies
where such trade may harm the health of citizens, 18 impair the member's
national defense, 19 or, under certain circumstances, trigger unexpectedly strong
negative consequences for domestic manufacturers. 20

This article focuses on one N.T.B. in particular-the anti-dumping
provisions in the W.T.O. that allow members to impose duties whenever they
believe that exports have been "dumped" into their country in violation of
Article VI and the Agreement on Implementation of Article VI (known as the
Anti-Dumping Agreement, or A.D.A.). These agreements allow protection
whenever an export is sold at "less than normal value" as determined by the
importer's domestic government. 21 This part of the article provides the
foundations for understanding this provision, including the economic
justifications for the policy and the current procedure for assessing anti-dumping
duties. In general, the aim of this part of the article is to illustrate the utter lack
of justification for such policies and the transparently protectionist decisions that

17. See Daniel Y. Kono, Optimal Obfitscation: Democracy and Trade Transparency, 100 AM.
POL. SCI. REv. 369 (2006).

18. See Agreement on the Application of Sanitary and Phytosanitary Measures, Apr. 15, 1994,
1867 U.N.T.S. 493 [hereinafter SPS Agreement].

19. General Agreement on Tariffs and Trade, art. XXI, Oct. 30, 1947, 61 Stat. A-11, 55
U.N.T.S. 194 [hereinafter G.A.T.T.].

20. Id. at art. XIX.

21. Id. at art.VI.1(a)-VI(b).
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are possible through most, if not all, of the anti-dumping procedures used by
W.T.O. members.

A. The (Shaky) Theoretical Foundations for Anti-Dumping Duties

There are certain circumstances when countries can-and should-enact
anti-dumping duties to protect their domestic industries from exporters that are
able to produce and sell their goods for less than the "normal" value. 2 2 The
original justifications for an anti-dumping policy were closely tied to the
justifications for enacting antitrust laws. 23 Fears of predatory pricing from
foreign imports justified protections for domestic firms that were already subject
to internal anti-monopoly legislation. Jacob Viner provided some of the original
theoretical support for anti-dumping provisions and suggested that dumping was
"presumptive evidence of abnormal and temporary cheapness" 24 that would
subsequently lead to monopolistic behavior and higher prices for consumers in
the long run. Robert Willig has described predatory-pricing dumping as:

[L]ow-priced exporting that is geared to driving rivals out of business in order to
obtain monopoly power in the importing market. The exporter's losses from
supplying its goods at the low price are expected to be more than recouped later,
under the high prices made possible by the monopoly osition resulting from the
irreversible exit of the rivals for the importing market.

Although predatory dumping justifies anti-dumping duties, the mechanisms
W.T.O. members use for identifying dumping do not distinguish between this
type of dumping and other types of dumping.26 Incidentally, domestic antitrust
law has evolved over time to address this shortcoming by increasing its intent
requirements in order to account for the fact that predatory intent is a key part of
predatory-pricing dumping. 27

22. The paradigmatic definition of dumping is "the practice of selling a good for export at a
price below that charged for the identical good in the exporting market." Robert D. Willig, Economic
Effects ofAntidumping Policy, in ROBERT Z. LAWRENCE (ED.), BROOKINGS TRADE F., 2 (1988).

23. In fact, the antidumping law of 1916 was only enacted after the Supreme Court had denied
extraterritorial application of the Sherman Act. See Am. Banana Co. v. United Fruit Co., 213 U.S.
347, 357 (1909) (finding that the Sherman Act was "intended to be confined in its operation and
effect to the territorial limits over which the lawmaker has general and legitimate power").

24. JACOB VINER, DUMPING: A PROBLEM IN INTERNATIONAL TRADE 147 (1923).

25. Willig, supra note 22, at 66.

26. Id. at 75 ("General antidumping policy does not necessarily adhere to this philosophy, and
the comparison between export prices and 'normal values' does not sharply distinguish between
behavior consistent and inconsistent with normal (if imperfect) competition.").

27. See CONG. BUDGET OFFICE, ANTIDUMPING ACTION IN THE UNITED STATES AND AROUND

THE WORLD: AN ANALYSIS OF INTERNATIONAL DATA, 15 (1998) ("At least in recent decades, the
courts have tightened requirements for proving predatory pricing under the antitrust laws. Their
actions reflect economic research indicating that such behavior is infrequent and seldom rational.
They have also interpreted the antitrust laws to prohibit mainly the small subset of cases in which
price discrimination is predatory. Harm to the economy can be demonstrated reliably mainly for
cases in this subset, whereas vigorous prosecution of cases that do not represent predatory price
discrimination could diminish the beneficial effects of competition.").
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In contrast, anti-dumping law has not followed the same path. Unlike
modem domestic antitrust law, Article VI has no requirement to show predatory
intent. Thus, even if there is a justification for anti-dumping law in preventing
predatory dumping, anti-dumping law captures far more types of dumping than
just predatory dumping. Furthermore, economists have proven that predatory-
pricing dumping is irrational and therefore unlikely to occur-in other words,
the most important justification for anti-dumping protection has been shown to
be highly unlikely to ever take place. 28

A second economic justification for anti-dumping duties is the fear of
strategic dumping, where exporters are protected from competition at home and
thus can sell their exports at a lower price than they sell in their domestic
market. 29 This dumping can be problematic if the industry has high research and
development costs or large economies of scale. Producers in the importing
market could be driven out of business due to their inability to generate the same
economies of scale by selling across multiple markets (including the exporter's
home market). In this case, anti-dumping duties can be an effective remedy if
they deter strategic dumping and prevent the exercise of monopoly power.
However, if the anti-dumping duties are unable to deter protection in the
exporter's home market, then anti-dumping duties do nothing more than help
producers to the detriment of consumers in the importing market. 30

Furthermore, while instances of strategic dumping could justify anti-dumping
duties, the actual practice of this type of dumping (much like actual predatory
price discrimination) is exceedingly rare.31

Fears of market-expansion dumping, 32 cyclical dumping, 33 and state-
trading dumping 34 have also been advanced as justifications for anti-dumping
duties. However, these types of dumping are "entirely consistent with robustly

28. See Gunnar Niels, What is Antidumping Policy Really All About?, 14 J. ECON. SURV. 467,
476 (2000) (noting that several prominent scholars have dismissed the threat of predatory pricing in
international markets). In fact, according to Edwin Vermulst, "predatory dumping has never been
proven to exist." EDWIN VERMULST, THE WTO ANTI-DUMPING AGREEMENT: A COMMENTARY, at
n.7 (2005).

29. See Niels, supra note 28, at 475; Willig, supra note 22, at 65 (describing the circumstances
necessary for strategic dumping to take place).

30. Willig, supra note 22, at 71.
31. See Niels, supra note 28, at 475 (noting that several scholars have conducted studies of the

steel, electronics, and semi-conductor industries and found strategic dumping to be a minor issue).

32. Market expansion dumping is defined as "exporting at a lower net price than is charged at
home for the purpose of the expanded export sales that this form of price discrimination makes
possible." See Willig, supra note 22, at 61.

33. Cyclical dumping is defined as "export at unusually low prices of goods for which there is
substantial excess production capacity owing to a downturn in demand." See id at 62.

34. State-trading dumping is defined as "the export of state-owned enterprises in economies
whose currencies are not freely convertible to those generally employed in international trade" for
the purpose of gaining "hard currency." See Willig, supra note 22, at 63.
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competitive conditions in the importing nation's market."3 5 Indeed, "the benefit
to buyers outweighs, in terms of consumers' surplus, any rent or producers'
surplus that is lost as a result of the sales of imports at the low dumping
price." 36

Even if there are valid reasons for anti-dumping provisions in the W.T.O.,
these mechanisms in fact allow for a "disguised form of protectionism." 37 While
anti-dumping theory is based on fears of predatory pricing (and strategic
dumping) schemes-which "are economically detrimental but comparatively
rare" 38-in practice, these policies have been applied to non-predatory price
discrimination and sales that are "generally beneficial and common." 39 These
forms of dumping are beneficial because the competition forces domestic
producers to either achieve their own cost reductions or close shop and
consumers receive the gains from lower prices. Therefore, the importing country
is actually made worse off when anti-dumping duties prevent these types of
dumping.

The idea that anti-dumping provisions could be used for nefarious motives
is not new. There are many examples of domestic producers making meritless
allegations that exporters are dumping products into the market. 40 Indeed, there
are few doubts that anti-dumping measures hurt the overall economy of the
United States far more than they benefit domestic producers.4 1 Furthermore, the
presence of anti-dumping provisions alone can depress real income globally
through higher prices since the "mutual threat of anti-dumping enforcement
could stifle international competition, to the detriment of consumers and
efficient suppliers in all countries involved." 42 Companies threatened with anti-
dumping investigations sometimes choose to raise their prices or restrict their
exports voluntarily. Such a chilling effect is likely when a country is known for
utilizing the anti-dumping machinery. 43 In other words, even though the overall

35. Id. at 66.

36. Id. at 67.

37. JOHN H. JACKSON, WILLIAM J. DAVEY, & ALAN 0. SYKES, JR., INTERNATIONAL
ECONOMIC RELATIONS 757 (Thompson 5h ed. 2008).

38. CONG. BUDGET OFFICE, ANTIDUMPING ACTION IN THE UNITED STATES AND AROUND THE

WORLD: AN ANALYSIS OF INTERNATIONAL DATA 2 (1998), available at http://www.cbo.gov/
ftpdocs/4xx/doc439/antidump.pdf.

3 9. Id.

40. See, e.g., Richard J. Pierce Jr., Antidumping Law as a Means of Facilitating Cartelization,
67 ANTITRUST L.J. 725, 726-28 (2000).

41. See C.E.J. Bronckers, Rehabilitating Antidumping and Other Trade Remedies Through
Cost-Benefit Analysis, 30 J. WORLD TRADE 5, 18 (1996); Mankiw & Swagel, supra note 9, at 107.

42. Willig, supra note 22, at 68; see also Douglas Nelson, Political Economy of Antidumping:
a Survey, 22 EUR. J. POL. ECON. 555, 564 (2006) (reviewing scholarly papers that found that anti-
dumping duties had "a statistically significant trade suppressing effect").

43. See K.D. Raju, India's Involvement in Antidumping Cases in the First Decade of WTO, in
ANTI-DUMPING: GLOBAL ABUSE OF A TRADE POLICY INSTRUMENT 37 (Bibek Debroy & Debashis

Chakraborty eds., 2007) (noting that "[a]n investigation is more effective than actual antidumping
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welfare of the importing country typically increases if dumping is allowed,4 the
small risk of injurious dumping provides cover for the many domestic actors that
prefer protectionist policies. Indeed, anti-dumping protection is really just
"ordinary protection, albeit with a good public relations program" 45 that allows
domestic interest groups to appeal to the superficial righteousness of protecting
domestic producers from unfair competition. 46

Thus, the inclusion of Article VI is arguably the most important mistake in
the G.A.T.T.'s founding documents and anti-dumping duties currently occupy
the same position that tariffs did sixty years ago: a barrier to trade that
potentially benefits an individual country acting alone (or certain interest groups
within that country) but ultimately hurts all nations when applied universally.
There is a collective action problem that can only be solved through the same
types of mutually agreed-upon reductions that successfully reduced tariff rates.
However, reducing the number of anti-dumping disputes is far more difficult
than reducing tariffs because, unlike tariffs, anti-dumping claims can sometimes
(however infrequently) be meritorious. In other words, the W.T.O. needs a
system that creates disincentives for frivolous anti-dumping disputes but keeps
the forum open for true dumping accusations. The following subsections explain
in more detail the elements and procedures that illustrate the problem with the
current anti-dumping system and why a procedural solution at the D.S.B. level is
appropriate.

B. Elements Required in Anti-Dumping Claims

Under the original G.A.T.T. bylaws, anti-dumping duties are only
permissible when a member country proves that the product was introduced into
the country for less than "normal value" and that "the export price of the product
exported from one country to another is less than the comparable price, in the
ordinary course of trade, for the like product when destined for consumption in
the exporting country." 47 However, in many cases there is no easy way to
determine what a normal price is for the purposes of anti-dumping
investigations. For example, in the U.S., the Department of Commerce (D.O.C.)
first looks to the price charged for the product in the exporter's domestic market.
If the product is not sold there, or the sales of the product in the home market is
less than 5% of the volume sold in the United States, then the D.O.C. looks to
other third-party markets. If there are no comparable markets, then the D.O.C.
constructs its own estimate of what the product's price should be by making

duties in many cases. This is mainly due to the 'chilling effect' and harassment of the importers in
the course of the investigation").

44. See Niels, supra note 28, at 467, 475 ("Importing country's welfare increases with
dumping because of the inflow of cheap imports.").

45. Finger, supra note 15, at 13.
46. See Niels, supra note 28, at 485.

47. See G.A.T.T., supra note 19, at art. 2.1.
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assumptions about what the costs would be to sell the product in the home
country.4 8 This sequence of events raises questions about the validity of any
assessment that rests on such assumptions.

Anti-dumping duties are also possible if the product is sold at a price below
full cost. Of course, this simple statement also introduces a host of questions,
including what constitutes the normal value and export price, whether the
products are "like" and how to determine what constitutes the ordinary course of
trade. 49 Thus, given all these questions, a D.S.B. panel could be right to assume
that the evaluating agencies within the government manipulated these terms to
reach a predetermined result.

In addition to requiring that they prove that the product was dumped,
Article VI requires that the importing country prove that the dumping "causes or
threatens material injury to an established industry" and provide evidence of a
causal link between the dumping and the injury itself.50 This additional
requirement can constrain the ability of countries to impose duties against the
exporter. However, the failure of Article VI or the A.D.A. to provide a definition
of what constitutes material injury limits the usefulness of that provision as a
shield. While the Appellate Body has held that injury determinations can only be
based on "an 'objective examination' of 'positive evidence"' 5 1 and verifiable
evidence, 52 these terms still give much leeway to the examining agencies for
determining how to interpret evidence and do not even require the importing
country to disclose all of the factors it considered in reaching its conclusion. 53

C. Procedures for Enacting Anti-Dumping Duties

Even with this very generous scheme, the mere fact that a domestic
producer alleges that the elements of dumping have been satisfied by a
competing foreign firm does not automatically lead to anti-dumping duties.
Instead, the producer's accusations must overcome several procedural and
administrative hurdles within the importing country's government before any
anti-dumping duties are assessed. While each country can develop its own
procedures, the A.D.A. establishes a floor for these investigations and most
procedures have tended to mirror the U.S. and Canadian anti-dumping laws

48. See Brink Lindsey and Daniel Ikenson, The Rhetoric and Reality of US Anti-Dumping
Law, in ANTI-DUMPING: GLOBAL ABUSE OF A TRADE POLICY INSTRUMENT 106-08 (Bibek Debroy
& Debashis Chakraborty eds., 2007).

49. See Vermulst, supra note 28, at 9.
50. See G.A.T.T., supra note 19, at art. VI. Note that dumping itself is not per se incompatible

with the W.T.O. The causal link is critical.

51. Appellate Body Report, United States-Anti-Dumping Measures on Certain Hot-Rolled
Steel Products from Japan, 1 192, WT/DS 1 84/AB/R (July 24, 2001).

52. Appellate Body Report, Thailand-Anti-Dumping Duties on Angles, Shapes and Sections
oflron or Non-Alloy Steel and H-Beams from Poland, 14, WT/DS122/AB/R (Sept. 28, 2000).

53. See Appellate Body Report, supra note 51, at J 107.
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since those members were the original active users.

A typical anti-dumping dispute begins when a domestic producer or
industry group gathers enough support to request a dumping investigation by the
relevant government body.54 That agency then investigates the claim by
inquiring with a foreign producer about its practices and costs in order to
determine whether the domestic producer's claim has merit. This inquiry
typically takes the form of questionnaires and requires the exporter to provide a
substantial amount of information to the government agency.55 The procedure
can be quite onerous for the exporter accused of dumping on the domestic
market-and in the U.S., failure to provide the requested information in a timely
manner can lead to an adverse inference justifying anti-dumping tariffs. 56 Thus,
even from the inception of the investigation, there is a large burden (both in time
and expense) on the accused exporter. It should be no surprise that the
announcement of an investigation can sometimes be enough to intimidate an
exporter into limiting its shipments to that country, or worse, encourage an
exporter to raise its prices in order to avoid the time and expense of dealing with
the investigation.

The investigating agency must then take the information received and
construct the "normal value" of the product. This is not an easy task, since
creating a normal value requires the agency to develop assumptions about what
the net prices are in the U.S. and home country by subtracting out freight,
brokerage, handling fees, and commissions from the prices disclosed. It is even
more complicated if the product is not sold in the exporting country57 or an
equivalent third country's domestic market. In that case, the agency would have
to create a "constructed value" that is equal to the inferred production costs of
the product plus a profit margin. The process is further complicated if the
products are slightly different (i.e. not "like" products in the narrow sense of
W.T.O. interpretation), which then requires further assumptions to create an
apples to apples comparison.

Once the agency has created a basis for comparison between prices in the
exporter's home market and the domestic market and established that dumping
has taken place, the agency must then identify a "material injury" to the
domestic industry. 58 This injury is easily proven due to the plethora of negative

54. JOHN H. JACKSON, WILLIAM J. DAVEY, AND ALAN 0. SYKES, JR., INTERNATIONAL
ECONOMIC RELATIONS 784 (Thompson 5 h ed. 2008); Chakraborty et al., supra note 11, at 18.

55. Id. at 765.

56. See 19 U.S.C. § 1677e(b) (2007) ("If the administering authority or the Commission (as
the case may be) finds that an interested party has failed to cooperate by not acting to the best of its
ability to comply with a request for information from the administering authority or the Commission,
the administering authority . . . may use an inference that is adverse to the interests of that party in
selecting from among the facts otherwise available.").

57. Even if the product is sold in the exporting country, if such sales volume is less than 5
percent of U.S. sales, then the prices cannot be used in calculations. See infra note 62.

58. See Agreement on Implementation of Article VI of the General Agreement on Tariffs and
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indicators an industry can point to as evidence of dumping, including price
decreases in the market, decreases in sales for domestic producers, lower market
share, productivity or even depressed return on capital investments. 59

Establishing a causal link can sometimes be a more difficult hurdle since it
requires evaluating macroeconomic factors and determining whether the
dumping was a "principal cause" of the injury to the domestic industry.
However, given the fact that anti-dumping duties can be established merely by
showing the threat of injury, anti-dumping duties can generally be imposed even
where "the link between dumping and injury is missing." 60 In other words,
dumping is usually punished even though the "shape and structure of the modem
world economy make it particularly difficult to determine whether dumping is
taking place and what its effects are." 6 1

As the above snapshot of the anti-dumping investigation procedures
suggests, there is more art than science to the process of assessing anti-dumping
duties. As one commentator evaluating the U.S. procedure noted:

In the typical anti-dumping investigation, the [Department of Commerce]
compares home-market and U.S. prices of physically different goods, in different
kinds of packaging, sold at different times, in different and fluctuating currencies,
to different customers at different levels of trade, in different quantities, with
different freight and other movement costs, land] different credit terms . . . . Is it
any wonder that the prices are not identical? 2

Similarly, the utilization of econometric models for identifying injury and
causation as well as reliance on a "totality of the factors" 63 standard leads to the
inexorable conclusion by most agencies that actionable dumping has taken
place.

In summary, the anti-dumping procedures are subject to two main
criticisms: (1) overly complex regulations do not provide precision due to the
multitudes of scenarios that require assumptions; and (2) complexity
camouflages opportunity for abuse. Each of these problems alone would
probably suffice to raise doubts about the reliability of anti-dumping
investigations. Combined, the procedures are "prone to finding dumping even

Trade 1994, Jan. 1, 1995, Art. 3.2 [hereinafter A.D.A.].

59. Id. at Art. 3.4. The ADA also notes that "the list is not exhaustive, nor can one or several
of these factors necessarily give decisive guidance." But see Fresh Cut Roses from Colombia and
Ecuador, USITC Inv. No. 731-TA-684-85 (1995) (finding no injury despite establishing that
exporters were dumping into the U.S. market).

60. Chakraborty et al., supra note 11, at 317.
61. Willig, supra note 22, at 60.

62. Lindsey and Ikenson, supra note 48, at 106.
63. See A.D.A., supra note 58, at art. 3.7.
64. Finger, supra note 15, at 29.
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when there is no price discrimination or selling below cost" 65 and "fail to
distinguish between normal commercial pricing practices and those that reflect
market-distorting government policies." 66 Even the most procedurally sound
anti-dumping investigation can lead to a suspicious result. There are simply too
many ways for countries to game the outcome. 67

Perhaps because of this ease, anti-dumping duty assessments have become
a popular exercise in recent years despite the widespread consensus that anti-
dumping never had "a scope more particular than protecting home producers
from import competition."6 8 While only four countries were known to be
frequent users of anti-dumping measures prior to 1993,69 many developing
countries have subsequently become adept at implementing anti-dumping duties.
Argentina, India, Brazil, South Africa, and Turkey in particular have begun
protecting domestic industries through this mechanism. 70

Once all of the elements are proven by the investigating agency, the
national government decides whether to assess the anti-dumping duty. If the
government decides to impose the duty (which happens the majority of the
time71 ), then the exporting firm's government must decide whether to challenge
the protectionist tariff. Many anti-dumping duties are never challenged. For
example, one study found that while 1,822 anti-dumping measures were
imposed between 1995 and 2005, only 615 challenges were made. 72

This gap is strange because challenges to anti-dumping disputes are
generally successful. It makes very little sense for countries not to challenge
anti-dumping duties assessed against them. For example, one study found that
between 1996 and 2004, the complainant had a W.T.O. panel find the anti-
dumping duty inconsistent in 19 of the 56 disputes and only "lost" its anti-
dumping complaint in 2 of 56 cases.73 The majority of the other disputes led to
some sort of negotiated settlement. 74 Another study found at least parts of the

65. Lindsey and Ikenson, supra note 48, at 112.

66. Id. at 117.
67. NEERAJ VARSHNEY, ANTI-DUMPING MEASURES UNDER THE WTO REGIME: LAW-

PRACTICE AND PROCEDURE WITH SPECIAL EMPHASIS ON INDIAN CASE-LAW 391 (Universal Law,
2007) ("Authorities are not always perceived to be acting in an unbiased and neutral manner.").

68. Finger, supra note 15, at 13.

69. Niels, supra note 28, at 470.

70. Michael 0. Moore & Maurizio Zanardi, Does Antidumping Use Contribute to Trade
Liberalization in Developing Countries?, 42 CAN. J. ECON. 469,471 (2009).

71. Hoekman et al., supra note 11, at 8.

72. See id at Table 4, 5.

73. Chakraborty, supra note 11, at 163 and Table 8.1.

74. There is evidence that negotiated settlements have a high likelihood of leading to partial or
full concessions. See Busch et al., supra note 13, at 163 Table 2 (noting that 78 of 125 settlements
that took place prior to a panel being established had concessions benefiting the plaintiff). However,
legal capacity does have an effect on the likelihood that settlements will be favorable. This is yet
another reason that solutions are needed to level the playing field regarding legal capacity. See infra
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anti-dumping measures invalid in 12 of the 13 cases it reviewed. 7 5 Furthermore,
the actual "win" rate for the plaintiff in disputes is relatively equal across all
W.T.O. members-whether developed or developing countries-once they
convene a D.S.B. panel. 76 The message from this evidence is that anti-dumping
duties should be challenged immediately-yet challenges are not raised on a
significant number of the anti-dumping duties that are imposed.

II.
LEGAL CAPACITY AND ANTI-DUMPING DUTIES

As the above section demonstrated, there are a host of problems with the
way anti-dumping duties are assessed. What can explain the striking lack of
complaints against many anti-dumping duties? One potential explanation is that
decisions to impose anti-dumping duties are based on market power-a form of
realpolitik where smaller market members fear angering larger market members.
Yet this hypothesis has been discredited in favor of the idea of legal capacity.77

Legal capacity can not only predict which countries will impose anti-dumping
duties, but even more importantly, it can predict which country will be targeted
by the duties and whether or not the targeted country will challenge the anti-
dumping duties in front of the W.T.O.'s dispute settlement body.

Legal capacity can be defined as the "institutional, financial, and human
resources available to pursue a case."7 8 This characteristic is important for
W.T.O. members due to the increasing "judicialization of international trade
dispute settlement" 79 and the large amount of time, energy, and expertise
required to initiate a dispute in front of the W.T.O. and see it through to
conclusion. The average length of time between identifying the violation,
researching the appropriate arguments, filing a complaint, engaging in
consultations, arguing in front of a panel and then in front of the appellate body
is 15 months.80 These cases also require legal fees in the hundreds of thousands,

note 112.

75. See Durling, supra note 11.

76. Hoekman et al., supra note 11, at 9.
77. See, e.g., Andrew T. Guzman & Beth A. Simmons, Power Plays and Capacity

Constraints: The Selection of Defendants in World Trade Organization Disputes, 34 J.L. STUDIES
557, 591 (2005) ("Surprisingly, limitations on a government's capacity to litigate seem to be more
important than the fear of political or economic retribution."); Busch et al., supra note 13, at 28
("Legal capacity thus appears to make at least as much substantive difference as market power.")
(emphasis in original).

78. Guzman & Simmons, supra note 77, at 566.
79. Gregory Shaffer, Developing Country Use of the WTO Dispute Settlement System: Why it

Matters, the Barriers Posed 168 (Legal Studies Research Paper Series Research Paper No. 08-50,
2008) [hereinafter Developing Country Use].

80. William J. Davey, Evaluating WTO Dispute Settlement: What Results Have Been Achieved
Through Consultations and Implementation of Panel Reports? 20 (HII. Pub. L. & Legal Theory
Research Papers Series Research Paper No. 05-19, 2005).
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if not millions, of dollars. 81

Legal capacity is not political power 82 and does not correspond to the
cleavage between developing and industrialized countries. While many
developing countries do have low legal capacity and tend to avoid the W.T.O.'s
dispute settlement system,8 3 other developing country members of the W.T.O.,
such as China, India, and Brazil, "nonetheless can defend their interests in
W.T.O. litigation" due to the size of their economy notwithstanding their low
G.D.P. per capita. 84

Over the last decade, numerous studies have examined the effect of legal
capacity on W.T.O. dispute settlements and found that those countries with the
most sophisticated legal capacity have been the ones least targeted by anti-
dumping measures as well as the most likely to dispute (and therefore win, since
most complaints against anti-dumping duties end favorably) challenges to
disputed anti-dumping duties. This evidence suggests that the most important
factor in creating a trade-maximizing W.T.O. is not inherently endogenous to
the countries themselves, but rather related to the complexity of the W.T.O.
dispute settlement system and the resources required to navigate it.

For example, research shows that low capacity countries are the most
frequent targets of anti-dumping duties8 5 and are least likely to challenge those
duties. 8 6 This suggests that countries make decisions about which countries to
target their anti-dumping duties against at least in part because of the perceived
inability of that country to challenge the anti-dumping duties in front of the
W.T.O. In fact, if every country had a similar legal capacity, one study estimated
that there would be 10% less anti-dumping measures imposed. 87

81. Developing Country Use, supra note 79, at 183. The author estimated a smaller matter
costing $400,000 and a more complicated dispute costing $2,000,000. These figures estimated the
amount for a low capacity country to hire a private law firm for a single challenge. Developing in-
house legal capacity would lower the cost per case but would entail a high amount of fixed start-up
costs.

82. Guzman & Simmons, supra note 77, at 571 ("There is no evidence to support the view that
poor or weak countries are especially reluctant to file against rich or powerful countries for fear of
the political consequences.").

83. Developing Country Use, supra note 79, at 185 ("95 of the WTO's 120 non-OECD
members have never filed a WTO complaint.").

84. Id. at 170.
85. Busch et al., supra note 13, at 28 (showing that increased legal capacity for developing

countries would have led to 176% more challenges against anti-dumping duties in front of the
D.S.B.).

86. Id. at 27 ("Controlling for level of development, market size, and bilateral trade share,
countries with greater W.T.O.-specific legal capacity are less likely to be subjected to duties when
anti-dumping investigations are conducted against their firms ... [and] a country with greater legal
capacity is significantly more likely to file a W.T.O. complaint against another Member's anti-
dumping action.").

87. Id. at 28. See also Moonhawk Kim, Costly Procedures: Divergent Effects of Legalization
in the GAT77/WTO Dispute Settlement Procedures, 52 INT'L STUD. Q. 657, 679 fig. 7 (2008) (noting
that the likelihood that a WTO member will request consultations is directly correlated with legal
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Public choice also explains the decision to impose these duties against
these particular exporters. The interest groups that initially file complaints with
domestic agencies will try to identify firms in countries least likely to challenge
the duties imposed. As Chad Bown notes, "domestic industry [] recognize[s]
that their petition would be more likely to be accepted if it named firms from
countries that were relatively weak and did not name firms from countries which
were relatively strong." 88

Legal capacity is also important in that the required capacity to levy anti-
dumping duties themselves is much lower than the expertise required for
challenging a duty in front of the W.T.O. Thus, low capacity countries may have
a strong preference for "vigilante justice" and bring their own anti-dumping
duties instead of challenging anti-dumping duties directed against their own
industry. 89 This behavior has significant negative consequences on all parties,
and leads to escalating levels of trade barriers as anti-dumping tariffs go into
place rather than falling down through challenges.

It is important to note that studies of legal capacity have not been limited to
the anti-dumping context. Indeed, legal capacity explains the behavior of
complainants-particularly complainants with low legal capacity-across most
aspects of dispute resolution regardless of what claim is being litigated. 90

Several studies have also described how sufficient legal capacity to bring
complaints is directly correlated with other beneficial aspects of the dispute
settlement process. 9 1

Furthermore, countries appear to gain from simply remaining apprised of
the latest case law and textual interpretations. 92 High capacity countries have

capacity); Developing Country Use, supra note 79, at 181 (using wealth as a proxy for legal capacity
and finding that "developing countries are less able to convince a defendant of the eventual success
of their case at an early stage and that a defendant may more likely drag out a legal case against a
developing country plaintiff in order to impose legal costs that it is better positioned to absorb").

88. See Chad P. Bown, Antidumping Against the Backdrop of Disputes in the GA7T/WTO
System, Brandeis Working Papers, 30 (2002), available at http://chongbanphagia.vn/beta/files/2002-
anti-dumping-against-the-backdrop-of-Dispute-in-WTO.pdf.

89. Bown, supra note 6, at 524. But see Busch et al., supra note 13, at 29-30 (finding no
statistical significance for vigilante justice as an explanatory variable).

90. See Guzman and Simmons, supra note 77, at 562 ("Poor countries have to pick their fights
very carefully, and this is reflected in the types of defendants they pursue."). Since these countries
face high opportunity costs, they are more likely to bring their few (or only) complaints against "the
largest targets and those with whom they already have large amounts of trade." Id. at 568.

91. See, e.g., Marc Busch and Eric Reinhardt, Bargaining in the Shadow of the Law: Early
Settlement in GA7T/WTO Disputes, 24 FORDHAM INT'L LAW J. at 158 (noting that when a country
has sufficient legal capacity to bring complaints to the dispute settlement body, merely raising a
complaint in front of the W.T.O. meant that the complainant country achieved a full or partial
concession by the defendant through consultation or dispute resolution two-thirds of the time);
Hoekman et al., supra note 11, at 14 ("the success rate as measured by share of claims 'won' is
similar" between developing and developed countries whether it is an anti-dumping claim or
otherwise.").

92. Gregory Shaffer, How to Make the WTO Dispute Settlement System Work for Developing
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elected to participate as third parties in virtually every single case before the
dispute settlement body, which suggests that the value of participation in all
trade contexts exceeds its costs. 93 Without legal capacity, countries cannot
participate in the continuing discussion and development of W.T.O. law whereas
high capacity W.T.O. members can "attempt to defend their systemic interests
[by] shaping the interpretation of W.T.O. rules over time." 94

In other words, legal capacity matters not only in the anti-dumping context,
but in all circumstances. However, this article focuses on anti-dumping both
because it is the most common dispute between W.T.O. members and because
Article VI is so easily abused. 9 5 Other provisions of the W.T.O. are not nearly
as likely to be abused or produce global net welfare loss. Thus, while legal
capacity matters across all D.S.B. disputes, this article focuses on the highest
priority problem. It follows that the solutions proposed in Part IV are equally
applicable to other D.S.B. contexts such as safeguards or subsidies. However,
the justifications put forward for applying a heightened scrutiny to anti-dumping
disputes simply are not as powerful when applied to other disputes.

Capacity plays a part in whether a country is targeted, whether the country
then challenges the anti-dumping duty, and whether it requests consultations.
Yet if the country can begin negotiations, then it has a chance of improving its
trading terms. If the country can get its complaint in front of a panel, then the
mechanisms of the D.S.B. take over and it has an even better chance of having
the duties found inconsistent. Thus, if the goal is to reduce the damage of anti-
dumping duties on world trade, legal capacity is the linchpin. By reducing the
importance of legal capacity for anti-dumping disputes, we would expect both
fewer overall anti-dumping duties and a higher percentage of imposed duties to
be challenged in front of the D.S.B.

III.
PREVIOUS PROPOSALS FOR REFORM

Of course, this article's proposal for reducing the importance of legal
capacity emerges from a background of numerous reform ideas that have
already been suggested. These reforms can be divided into two categories:

Countries: Some Proactive Developing Country Strategies, ICTSD Res. Paper No. 5, 10 (2003)
(noting that W.T.O. law follows a common-law approach and that judicial outcomes are far more
important in the W.T.O. than in sovereign states due to the inability of the governing body to make
statutory changes within the unanimity model).

93. Developing Country Use, supra note 79, at 176.

94. Id.

95. Mankiw & Swagel, supra note 9, at 108 ([anti-dumping] is "little more than an opaque
way of protecting favored industries that have powerful lobbies").
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incremental procedural or substantive reforms and major structural overhauls.
This section evaluates previous reforms and argues that these reforms either
make small improvements or are unlikely to ever be adopted.

In the first category are a number of proposals that are already under
consideration at the Doha round of negotiations. These incremental reforms
cover every single aspect of the initiation, investigation, and imposition of duties
as well as how they are reviewed by the D.S.B. For example, several procedural
reforms have been aimed at clarifying how domestic agencies notify the affected
foreign firms and their affiliates for the purpose of quantifying total sales. 96

Similarly, several reforms have been suggested for removing discretion from
domestic agencies when calculating the dumping margin. These reforms include
eliminating the practice of "zeroing" (ignoring sales above the average price
when calculating the dumping margin), ending the use of third-country
benchmarks to calculate the normal value, and restricting the opportunities for
creating "constructed values" that have no benchmark in reality. 97 Another
reform proposal increases the burden of proof that domestic firms must present
to the investigating agency in order to open an investigation.9 8 This procedural
reform would also reduce the number of anti-dumping investigations and thus
the amount of protectionist tariffs.

Another proposal that would restrict domestic agencies and improve Article
VI is a "lesser duty" rule that would require domestic agencies to assess the
lowest anti-dumping duty "adequate to remove the injury to the domestic
industry." 99 This reform would remove the discretion and though it would not
limit the application of duties, it would significantly decrease the protection
possible under the anti-dumping framework. Similarly, there are proposed
mandatory "sunset provisions" on existing anti-dumping duties as well as
restrictions on back-to-back investigations.100 These rules would effectively
limit the amount of time that duties can be in place and prevent revolving duties
against the same products.

Finally, there are reform proposals to reduce the cost of challenges to anti-
dumping duties. One suggestion by the E.C. delegation is to create a "fast track"
procedure for challenging certain aspects of anti-dumping duties. 101 Other ideas

96. Brink Lindsey & Dan Ikenson, Reforming the Antidumping Agreement: A Roadmap for
WTO Negotiations, CATO Inst. Trade Po]'y Analysis No. 21, at 19 (2002), available at
http://www.cato.org/pubdisplay.php?pub_id=3636.

97. Id.

98. Id. at 30.

99. A.D.A., supra note 58, at 157; See Varshney, supra note 67, at 446-72. Currently,
members have the option of assessing a duty equal to the dumping margin or assessing the lesser
duty.

100. See Varshney, supra note 67, at 446-72; Lindsey & Ikenson, supra note 96, at 35.

101. See Negotiating Group on Rules, Negotiations on Anti-Dumping and Subsidies - Reflection
Paper of the European Communities on a Swift Control Mechanism for Initiations, TN/RIJW/67 03-
1312 (Mar. 5 2003), available at
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include requiring a simple arbitration ruling for straightforward cases and
establishing a standing advisory panel that can comment on whether anti-
dumping investigations have abided by the most basic requirements for proper
initiation. All of these proposals would reduce the complexity of the anti-
dumping system and thereby make it easier for W.T.O. members to challenge
duties assessed against their domestic industries. Yet these ideas, even in the
aggregate, do not suggest a significant change from the status quo.

More interesting are the reforms that have been proposed by various
academics. At the most extreme end, there are suggestions that the only reform
should be wholesale elimination of anti-dumping duties as advocated by
Finger, 102 as well as Mankiw and Swagel. 103 In its place, some scholars suggest
implementing a modified version of antitrust law that more accurately prohibits
only those behaviors shown in theory to be welfare destroying (e.g. predatory
behavior or strategic dumping).104 This could take place through a multilateral
agreement between the largest trading partners or through a new competition
code within the W.T.O. itself.10 5 Alternatively, an expanded safeguard
provision under Article XIX would allow the same amount of protection but
under a more intellectually honest framework that acknowledged the undesirable
conse-quences of protectionism.106

Other proposed reforms include giving standing to other parties in the anti-
dumping investigation itself and requiring that domestic agencies take a totality-
of-the-circumstances approach when determining whether a duty is
appropriate. 107 Each of these reforms would add more counter-pressure to the
domestic producers lobbying for the duty, and reduce the likelihood that the
dumping duty would be assessed in the first place.

Gregory Shaffer has also proposed several significant reforms to help less
developed countries (typically low-capacity countries) navigate through the
D.S.B. For example, he advocates imposing monetary penalties on infringing
members and allowing for retroactive remedies or allowing developing countries
to recoup attorney's fees on successful actions directly from the losing
country. 08 This reform, if enacted, would certainly reduce the negative effects
of anti-dumping duties by increasing the incentives for low-capacity countries to

http://trade.ec.europa.euldoclib/docs/2003/september/tradoc_113008.pdf.

102. See Finger, supra note 15.
103. Mankiw & Swagel, supra note 9, at 107.

104. See Robert A. Lipstein, Using Antitrust Principles to Reform Antidumping Law, in
GLOBAL COMPETITION POLICY (E.M. Graham & J.D. Richardson eds., Institute for International
Economics, 1997).

105. See Niels, supra note 28, at 484.

106. See Michael 0. Moore, Antidumping Reform in the Doha Round 8: A Pessimistic
Appraisal, presented at the University of Hong Kong, The Economics of the Doha Round and the
WTO" (Dec. 16, 2005), available at http://home.gwu.edu/-mom/ad-reform-doha.pdf.

107. See id. at 9; Lindsey & Ikenson, supra note 96, at 34.

108. Shaffer, supra note 92, at 40.

[Vol. 29:1

19

Bolton: Anti-Dumping and Distrust: Reducing Anti-Dumping Duties under the

Published by Berkeley Law Scholarship Repository, 2011



ANTI-DUMPING AND DISTRUST

develop legal capacity.
Another proposed reform is a small-claims court for countries bringing

claims under a certain fixed amount. 109 Bringing a claim in small-claims court
would entail fewer procedural requirements and would therefore require less
legal capacity. Since many low-capacity countries have less trade and thus less
at stake in trade disputes, they would be more likely to use this procedure and
benefit from the reform.

All of these reforms would indeed reduce the burden of anti-dumping
duties on world trade and increase the legal capacity of countries to challenge
these duties. Yet each of these reforms would likely require the unanimous
approval of W.T.O. members in order to modify the basic structure of Article
XXIII or change Article VI requirements and would therefore be practically
impossible to implement. 10

Finally, a number of reforms aimed at legal capacity have already been
implemented. For example, the Advisory Centre on W.T.O. Law (A.C.W.L.) has
been operating as a legal fund and source of expertise for developing countries
since 2001 and provides legal resources to developing countries as needed.111

While this reform was not aimed at anti-dumping in particular, its effect was to
make all low-capacity countries more likely to bring challenges on a variety of
matters, including anti-dumping claims. The problem with the A.C.W.L.,
however, is that "its institutional design does not allow it to take care of all the
problems associated with providing necessary W.T.O. enforcement assistance to
poor countries." 11 2 As a general legal assistance organization with less than ten
full-time attorneys, 113 its purpose is not to address the problem of anti-dumping
duties directly. This article, in contrast, proposes a targeted approach addressing
anti-dumping duties in particular because "modem anti-dumping practice
actually facilitates the kind of unfair and anticompetitive behavior it was
intended to prevent," 1 14 and thus requires more urgent attention. Addressing
anti-dumping duties and the costs of challenging those duties in particular will
likely bring the largest return on investment of any reform.

109. See Hakan Nordstrom & Gregory Shaffer, Access to Justice in the World Trade
Organization: A Case for a Small Claims Procedure?, 7 WORLD TRADE REV. 587 (2008).

110. See G.A.T.T., supra note 19, at 50; Hunter Nottage & Thomas Sebastian, Giving Legal
Effect to the Results of WTO Trade Negotiations: An Analysis of the Methods for Changing WTO
Law, 9 J. INT. ECON. L. 989 (2006) (noting that unanimity is the rule for all significant modifications
to the W.T.O. institution).

I11. See ADVISORY CENTRE ON WTO LAW, http://www.acwl.ch/e/index.html (last visited Oct.
10, 2010); Shaffer, supra note 92, at 29 (suggesting that the A.W.C.L. is helpful in litigating
challenges but not in identifying claims or collecting crucial data for those claims).

112. See CHAD P. BOWN, SELF ENFORCING TRADE: DEVELOPING COUNTRIES AND WTO
DISPUTE SETTLEMENT, 138 (2009).

113. Bown states that the A.C.W.L. has "less than ten" attomeys on staff Id. at 138. The
current website lists only eight attorneys. See ACWL STAFF, http://www.acwl.ch/e/about/staff.html
(last visited Oct. 10, 2010). Regardless, it is clear that the A.C.W.L. is a very small organization.

114. Mankiw & Swagel, supra note 9, at 111.
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Some W.T.O. members have also signed side deals agreeing not to assess
any anti-dumping duties on each others' exports.11 5 This too is an ideal solution
that would be far more effective than most procedural reforms, because it would
cut off the problem at its source. By agreeing to bind themselves through
regional or bilateral deals, much of the waste associated with anti-dumping
duties disappears. Yet the rarity of these types of deals suggests that policies
favoring anti-dumping duties remain well entrenched within member
governments. It is indicative that the U.S. insisted that N.A.F.T.A. allow anti-
dumping duties between its members because it wanted to preserve its autonomy
in applying its anti-dumping procedures against regional trade agreement
(R.T.A.) partners. 116 Of the 74 R.T.A.s examined in one 2005 study, only nine
explicitly prohibited anti-dumping duties between its members. 1 17

In contrast to the reforms detailed above, the reform suggested in this
article is neither incremental nor structural (and thus practically impossible to
implement). Instead, it directly addresses the issue of legal capacity in a way
that is easily implemented and avoids many of the political economy problems
associated with major changes to the status quo.

IV.
HEIGHTENED SCRUTINY OF ANTI-DUMPING DUTIES

Virtually all anti-dumping duties are meritless and negatively affect the
country imposing the anti-dumping measures, the exporting producers, as well
as world trade more generally. Furthermore, recent scholarship has noted that
the presence (or absence) of legal capacity for W.T.O. members is the
fundamental factor affecting anti-dumping decisions. Thus, this article proposes
that D.S.B. panels articulate a new standard for anti-dumping disputes that
simultaneously decreases the amount of legal capacity necessary for challenging
an anti-dumping duty and reflects W.T.O. suspicion toward all anti-dumping
duties. This standard would be a form of heightened scrutiny for anti-dumping
cases that reach the panel stage. By explicitly adopting a presumption that anti-
dumping duties are inconsistent with the W.T.O.'s core principles, less legal
capacity would be required for challenging anti-dumping duties, which in turn
would lead to almost all anti-dumping duties being challenged. This standard

115. See, e.g., Chile-Canada Free Trade Agreement, ch. M, July 5, 1997, 36 I.L.M. 1079
("[NJeither party shall initiate any anti-dumping investigations or reviews with respect to goods of
the other Party."). But see Bruce A. Blonigen, The Effects of NAFTA on Antidumping and
Countervailing Duty Activity, 19 WORLD BANK ECON. REv. 407 (2005) (noting that free trade
agreements have not been shown to reduce the number of antidumping duties assessed amongst
signatories).

116. Blonigen, supra note 115, at 21.

117. Robert Teh, Thomas Prusa, & Michele Budetta, Trade Remedy Provisions in Regional
Trade Agreements 18WTO Econ. Research & Statistics Div., working paper No. 2007-03(2007),
available at http://www.wto.org/english/res-e/reser-e/ersd200703 e.pdf.
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would be beneficial to all members-not only developing countries-and would
also incentivize settlements at the consultation stage since there would be far
less incentive for defendants to take an anti-dumping dispute to the D.S.B.

The idea of requiring that anti-dumping duties withstand a more exacting
inquiry stems from a line of U.S. case law where courts have interposed
themselves between various political actors when the court felt that proper
functioning of the political process had broken down. 1 18 Whereas courts
typically let coalitions pass legislation in their interests as long as it "rationally
relates" to the goals of the majority, there are times when courts reject
seemingly rational legislation for discriminating against politically powerless
groups or offending some fundamental constitutional law. In those two
circumstances, U.S. courts have instead required that the law or government
action withstand a higher standard of review.

This higher standard of review is a "more exacting judicial scrutiny"1 1 9

that judges use whenever they believe that the state is directly abridging a
fundamental part of the Constitution or accomplishing its aims by using a
"highly suspect tool,"1 20 such as classifications explicitly based on race, gender,
religion or citizenship. 12 1 Although courts acknowledge that there may be
"compelling" justifications for the government using such categorizations, such
justifications must be so important-and so narrowly tailored-that in reality the
categorizations rarely withstand scrutiny.

Statutes that employ these categories are struck down because their use
reflected a failure of the democratic process. Even though the government
passed the law or executed the policy based on a duly constituted majority,
courts invalidate the actions because they believe that a properly functioning
political process would not have allowed that decision to take place. Thus, the
U.S. judiciary "ensur[es] that courts are most skeptical in cases in which it is
highly predictable that illegitimate motives are at work."1 22 In the context of
U.S. law, the illegitimate motives are typically directed towards insular
minorities, but invidious motives may also be present in other contexts, such as

118. See JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 73
(Harvard Univ. Press 1980) (discussing a theory of heightened scrutiny for representational
procedures and fundamental values). For examples of legislation struck down through strict scrutiny
review, see Loving v. Virginia, 388 U.S. 1 (1967); Brandenburg v. Ohio, 395 U.S. 444, 449 (1969);
R.A.V. v. City of St. Paul, 505 U.S. 377 (1992).

119. United States v. Carolene Prods. Co., 304 U.S. 144, 152-53 n.4 (1938).
120. Michael A. Helfland, The Usual Suspect Classifications: Criminals, Aliens and the Future

ofSame Sex Marriage, 12 UNIV. PENN. J. CONsT. L. 1, 14 (2009).
121. See Adam Winkler, Fatal in Theory and Strict in Fact: An Empirical Analysis of Strict

Scrutiny in the Federal Courts, 59 VAND. L. REV. 793, 797 (2006) (describing the traditional areas
where heightened scrutiny has been applied by federal courts).

122. Id. at 802 (citing Cass R. Sunstein, The Supreme Court, 1995 Term-Foreword: Leaving
Things Undecided, 110 HARv. L. REV. 6,78 (1996)).
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gender discrimination. 123 Instead, courts are attune to preventing impermissible
animus or allowing conduct that contained badges of fraud-circumstances
where the court should be a more "vigilant judicial police."1 24

Similarly, courts use heightened scrutiny where law burdens rights or
privileges fundamental to citizenship. 125 In these instances, when a litigant
alleged that government law or action infringes on a fundamental part of our
social contract, U.S. courts closely scrutinize the purported restriction on a
group or right. Typically, a strict scrutiny analysis finds the restriction
inconsistent with the most basic goals of the U.S. Constitution. 12 6 Again, the
only way for such restrictions to overcome heightened scrutiny is if the
restriction is both narrowly tailored and has a compelling justification.1 27

Although this foray into U.S. law appears completely unrelated to the
problem of anti-dumping duties, a closer inquiry reveals that the problems
associated with anti-dumping measures are similar to the problems that led to
the development of heightened scrutiny: protecting politically weak groups and
fundamental rights. First of all, the heightened scrutiny standard is appropriate
for anti-dumping duties because of the similarities between the justifications for
strict scrutiny in U.S. law and the justifications for preventing protectionist
tariffs through anti-dumping measures. For example, just as strict scrutiny is
justified where there is evidence that the political process has broken down and
law is based on impermissible motivations, a "more searching judicial
inquiry"1 2 8 is necessary by the D.S.B. for challenges to anti-dumping duties.
This is particularly true given that domestic agency determinations in anti-
dumping decisions typically ignore the consumers harmed by the decision and
"the protectionist status quo enjoys the support of entrenched bureaucracies and
import-competing corporate interests."1 29

123. See, e.g., Craig v. Boren, 429 U.S. 190 (1976) (invalidating legislation discriminating
against men under a heightened scrutiny standard of review).

124. Booherv. Worrill, 57 Ga. 235, 238 (1876).

125. E.g., infringements on fundamental rights have been subject to strict scrutiny-and
protected-in Skinner v. Oklahoma, 316 U.S. 535, 541 (1942); Roe v. Wade, 410 U.S. 113 (1973).
In the free speech context, cases such as Brandenburg v. Ohio, 395 U.S. 444, 449 (1969) have
suggested such strict scrutiny as to "accord absolute protection to the speaker so long as he does not
use express words of incitement." GEOFFREY STONE ET AL., CONSTITUTIONAL LAw 1096 (Aspen
5th ed. 2005).

126. For a recent example, see District of Columbia v. Heller, 128 S.Ct. 2783 (2008) (finding
the right to bear arms was a fundamental right such that any legislation restricting ownership of
weapons must be subjected to strict scrutiny and citing Carolene Products, 304 U.S. 144 for the
proposition that rational basis scrutiny was inappropriate). See also Winkler, supra note 118, at 802
(noting that courts can use "an alternative course in core rights and discrimination cases.").

127. See, e.g., Chaplinksy v. New Hampshire, 315 U.S. 568 (1942) (upholding a statute that
made certain types of speech illegal notwithstanding the First Amendment's protection of free
speech because the statute was narrowly construed to only outlaw "fighting words").

128. Id.

129. Lindsey & Ikenson, supra note 48, at 117.
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The very problems that make anti-dumping investigations perfunctory and
the protectionist tariffs a virtual certainty suggest that the anti-dumping process
ignores the interests of many groups who benefit from dumping. In fact, J.
Michael Finger acknowledges the potential for discrimination in anti-dumping
mechanisms, stating:

It is no surprise that when economic decisions are made through political
instruments, which the anti-dumping mechanisms are, it is the economic interests
of the least politically powerful group that are put in greatest jeopardy. 130

The reference to political power and wealth diversion are key. Anti-dumping
duties are assessed without taking into account the full national economic
interests because of the imbalance in political power within the anti-dumping
investigation mechanism. While consumers may not be an insular minority in
general, for the purposes of anti-dumping law they have no voice in a broken
political process. Judicial intervention can eliminate this welfare loss:

If statutes employing suspect classifications are inordinately likely to be wealth
transferring rather than wealth creating, strict judicial scrutiny that discourages
such legislation reduces the dead weight losses associated with competing for and
enacting it. 131

Since every government authority conducting these anti-dumping investigations
arguably under-represents the interests favoring dumping-or more accurately,
the interests favoring normal competitive behavior-strict scrutiny could
overcome the problems of this institutional breakdown. 132

Strict scrutiny is also justified due to the fundamental nature of trade within
the W.T.O. system and the inherent tension between that principle and anti-
dumping tariffs. Even though Article VI allows anti-dumping duties, this
provision should be interpreted in the shadow of the founding document's
Preamble, which states that member countries should endeavor to "expand [] the
production and exchange of goods" chiefly through "substantial reduction of
tariffs and other barriers to trade."1 33 Just as racially-motivated discrimination
is against the idea of a "color-blind" Constitution in the United States, 134 anti-
dumping provisions authorizing protectionist tariffs require more scrutiny
because of their inherent tension with the very existence of the W.T.O. Thus,
D.S.B. panels and the Appellate Body should allow anti-dumping duties, but

130. Finger, supra note 15, at 38.

131. Lynn A. Stout, Strict Scrutiny and Social Choice: An Economic Inquiry Into Fundamental
Rights and Suspect Classifications, 80 GEO. L.J. 1787, 1815 (1992), reprinted in Stone, supra note
125, at 538.

132. See also, Ely, supra note 118, at 102-03 ("Malfunction occurs when the process is
undeserving of trust, when (1) the ins are choking off the channels of political change, or (2) though
no one is actually denied a voice or a vote, representatives beholden to an effective majority are
systematically disadvantaging some minority ... obviously our elected officials are the last people
we should trust with identification of either of these situations.").

133. G.A.T.T. Preamble, supra note 19, at 194-96 (emphasis added).

134. See Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J. dissenting).
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only if they can find that the dumping duty is narrowly tailored to actual
impermissible dumping and has a compelling justification (e.g. predatory or
strategic dumping). This heightened scrutiny would align the understanding of
Article VI with the greater framework of the W.T.O.'s constitution and ensure
that anti-dumping duties are not used to subvert the very purpose of the
institution.

Furthermore, establishing an explicit heightened scrutiny standard under
Article VI may not be such an extreme change from the status quo for the
Appellate Body. The history of Appellate Body's treatment of anti-dumping
challenges suggests that it has quietly-perhaps unintentionally-adopted this
heightened standard already. As Daniel Tarullo observed, the W.T.O.'s track
record of evaluating anti-dumping cases shows that the standard of review in use
is a much higher standard than the one on the books. 135 Tarullo even states that
the Appellate Body has a "practice of applying strict scrutiny of trade
restrictions taken by national administrative authorities." 136

This article argues that even if such a de facto practice exists, it should be
converted into an explicit policy statement as a method of increasing the number
of challenges to anti-dumping assessments. This policy would make such a
standard more likely to be utilized in every dispute settlement panel and would
advertise to countries with low legal capacity, who are least likely to be aware of
such a de facto standard, that the resources necessary to challenge the anti-
dumping duty are lower than they would expect from looking at the dispute
settlement rules in Article XVII.1'3 7 A heightened scrutiny standard also
addresses the legal capacity issue by decreasing the expected cost of litigation in
front of the D.S.B. and increasing the likelihood of winning a challenge to an
anti-dumping duty. While a heightened scrutiny standard would initially
increase the amount of litigation in front of the W.T.O., as this standard
becomes more established, one would expect far more anti-dumping duties to be
settled or never assessed. In addition, even if the political economy of anti-
dumping assessments continued to produce anti-dumping duties in non-

135. Daniel K. Tarullo, The Hidden Costs of International Dispute Settlement: WTO Review of
Domestic Anti-Dumping Decisions 59 (Georgetown University Law Center 2002 Working Paper
Series in Business, Economics, and Regulatory Policy, Working Paper No. 351080, 2002), available
at http://ssm.com/abstract=351080 or doi: 10.2139/ssm.351080.

136. Id

137. The standard of review is articulated in A.D.A. article XVH.6(i)-(ii), which states that all
administrative reviews such as anti-dumping determinations should be given both factual and legal
deference as long as "the evaluation was unbiased and objective" and based on a "permissible
interpretation" of the A.D.A. provision. If this occurs, "the evaluation shall not be overturned" "even
though the panel might have reached a different conclusion." Tarullo believes that this practice has
negative consequences due to the dynamic effect of unhappy member countries "limiting later
opportunities for trade liberalizing negotiations." Daniel K. Tarullo, Paved with Good Intentions:
The Dynamic Effects of WTO Review of Antidumping Action, 2 WORLD T. REv. 373, 374 (2003)
(arguing that at least in the anti-dumping sphere, such dynamic effects are outweighed by the
benefits to all players from decreased anti-dumping challenges to world trade).
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predatory pricing situations, the clear standard would decrease the burden on the
petitioner for establishing that the duty was inconsistent.

Finally, the Appellate Body has established a higher standard of review in
other areas of adjudication. For example, in EC-Asbestos,138 the Appellate
Body interpreted the public health exception in Article XX(b) to require a higher
burden of proof by a member challenging the exception as not being the least
trade-restrictive regulation reasonably available. 139 As the W.H.O. noted in its
analysis of that decision, the standard of review for health-related trade
restrictions changed after the EC-Asbestos decision:

The EC-Asbestos ruling does not provide WTO members with an argument that
automatically trumps any challenge that a measure relating to health is
unnecessary, but it establishes that challenges to health-related measures face
strict scrutiny as to their effectiveness vis-l-vis the measure adopted. 140

There is nothing to prevent the Appellate Body from making a similar
determination for all disputes pertaining to Article VI and putting the higher
burden on defendants in those cases.

Under heightened scrutiny, D.S.B. panels or the Appellate Body would
explicitly impose a higher threshold for the country imposing the anti-dumping
duty in order to sustain a finding that anti-dumping duties are necessary. This
burden could be satisfied by showing predatory dumping or strategic dumping,
the only types of dumping that justify anti-dumping duties. This would also
integrate international trade with domestic antitrust standards, which
differentiate between actionable predatory price discrimination and non-
actionable competitive behavior, 14 1 while avoiding the political economy
problems of requiring that each member government approve a new standard for
enacting anti-dumping duties. Duties would subsequently have to be narrowly
tailored to only prevent truly deleterious dumping while allowing other types of
trade to continue; evidence of run-of-the-mill dumping would no longer justify
anti-dumping duties.

138. Appellate Body Report, European Communities - Measures Affecting Asbestos and
Asbestos-Containing Products, WT/DS135/AB/R, (March 12, 2001), available at
http://www.worldtradelaw.net/reports/wtoab/ec-asbestos%28ab%29.pdf

139. Subsequent reports have confirmed this higher standard. See, e.g., Appellate Body Report,
Brazil-Imports of Retreaded Tires, 1 210, WT/DS332/AB/R (Dec. 17, 2007). In this instance, it is
interesting to note that the Appellate Body stated that a "fundamental principle" was involved: "the
right [] to determine the level of protection that they consider appropriate in a given context." Id.
This language mirrors the language that courts use for justifying strict scrutiny in the United States.

140. David P. Fidler et al., World Health Org., GATS Legal Review Team, Legal Review of the
General Agreement on Trade in Services (GATS) from a Health Policy Perspective 1 255
(Globalization, Trade, and Health Working Paper Series, 2005), available at
http://whqlibdoc.who.int/gats/GATS_Legal-Review-eng.pdf.

141. There are important differences between the standards of proof in domestic competition
laws, for example between the E.C. and U.S., see Douglas H. Ginsburg, Comparing Antitrust
Enforcement in the United States and Europe, 1 J. COMPETrrION L. & EcON. 427 (2005). However,
for the purposes of this reform, whichever standard the Appellate Body adopted in practice would
accomplish the goal of decreasing the legal capacity requirements for anti-dumping challenges.
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This heightened scrutiny approach would mitigate the problem of legal
capacity for W.T.O. members by making it easier to challenge anti-dumping
duties imposed on a member's exporting industries. Furthermore, if member
countries knew ex ante that their duties would consistently be challenged, they
would likely impose fewer unjustified anti-dumping duties in order to avoid
ensuing legal costs. This effect is borne out in the theoretical work done by
Professors Busch, Reinhardt and Shaffer. 14 2 One would also expect lower levels
of anti-dumping retribution as challenging the laws became easier. Of course,
while this proposal would diminish the prevalence of anti-dumping duties, it
would not eliminate all unjustified duties; some domestic industries would still
insist on protection despite the costs and enjoy the protection for the brief period
before the D.S.B. panels found the tariff inconsistent with W.T.O. rules.

Although there are several counter-arguments for why heightened scrutiny
jurisprudence is inappropriate to anti-dumping duties, all of them can be refuted
or blunted. First, the fact that exporter countries challenging anti-dumping duties
would not have any relationship to the importing country's consumers, who are
hurt by the anti-dumping duties, does not mean the exporters have no standing
or that the D.S.B. or Appellate Panel must ignore the malfunctioning anti-
dumping process. While the issue of standing has merit, review panels can take
into account the suspicious nature of anti-dumping investigations, including the
badges of fraud that would suggest motivations contrary to the W.T.O.'s
founding documents, and the way they ignore interests in the importing country
itself. Even the fact that panels do not exercise de novo reviewl 4 3 does not mean
that the D.S.B. must accept the procedures themselves as appropriate.

A second argument against this article's proposal is that consumer groups
are not the type of political minority that require a heightened scrutiny standard,
since they constitute a large interest group in the importing country. This can
also be refuted by the near unanimity of criticism of the anti-dumping
investigation process for being opaque to most affected parties. Even large
interest groups can be shut out where the political process does not take their
values into account. 144 In fact, there is little doubt that anti-dumping duties
would disappear if the political process were to operate correctlyl 45-precisely
the type of circumstance where strict scrutiny would be appropriate in the
United States. Increasing trade is the foremost goal of the W.T.0 and where the
agreement's text seems to contradict itself, as it arguably does in Article VI,

142. See Busch et al., supra note 13, at 28.

143. See Appellate Body Report, United States - Anti-Dumping Measures on Certain Hot-
Rolled Steel Products from Japan, 17.6, WT/DS I84/R (Aug. 23, 2001).

144. See Neil Vousden, The Economics of Trade Protection, at 182 (Cambridge, 1990) (noting
that consumers "have been notably unsuccessful in forming a coalition to oppose tariffs and other
distortions" even though these groups have more to gain from free trade than the manufacturers do
from protection through anti-dumping duties); Mankiw and Swagel, supra note 9, at 107-08.

145. See Niels, supra note 28, at 484 (noting that if all interests were taken into account within
the anti-dumping investigation, "few duties would be applied after such analysis").
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D.S.B. panels should refer to the first principles embodied in the Preamble and
protect free trade amongst W.T.O. members.

V.
CONCLUSION

This article has focused on the negative consequences of anti-dumping
duties, their prevalence in the current trading environment and the legal capacity
issues that allow anti-dumping duties to flourish. Although anti-dumping
policies no longer have widespread support,146 this criticism has rarely led to
workable solutions for reform. By contrast, the reform proposed by this article
goes directly to the problem of legal capacity without requiring major reforms in
the way the W.T.O. operates. By increasing the likelihood that such challenges
will be successful at a cheaper price, a heightened scrutiny standard should
effectively reduce the use of anti-dumping duties. While Article VI is not going
anywhere, the utilization of that provision can, and should, be limited by making
the procedural changes outlined and reducing the legal capacity constraint in
challenging anti-dumping duties.

146. Finger, supra note 15, at 7.
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Decisions Detained: The Courts' Embrace
of Complexity in Guantainamo-Related

Litigation

By
Joshua Alexander Geltzer*

INTRODUCTION

In confronting the litigation arising from post-9/11 detentions at
Guantfinamo Bay, American courts have struggled to determine which actions of
the executive branch, often supported by Congress, qualify as part of what the
executive originally called the "Global War on Terror," and which actions fall
beyond the scope of that war. This question poses a necessary threshold
determination in evaluating the political branches' behavior: courts first must
ask whether a given action qualifies as a war action, as the executive often has
claimed, and then, if answering in the affirmative, must ask whether the given
action qualifies as a lawful war action. I

In grappling with cases from Rasul v. Bush2 in 2004 to Basardh v. Obama3

in 2009, the courts have labored to evaluate that threshold question in the
context of an unusual, and perhaps even unprecedented, type of American war.
In so doing, they have charted a deliberately difficult course: the factors of time

* Joshua Alexander Geltzer is a third-year student at Yale Law School, where he is editor-in-chief of
the Yale Law Journal. He received his Ph.D. in War Studies from King's College London. His
dissertation was published by Routledge as US Counter-Terrorism Strategy and al-Qaeda:
Signalling and the Terrorist World- View. The author thanks his father, Katherine Boone, and
Jonathan Justl for close and careful readings of previous drafts of this article, as well as Michael
Fairhurst and his fellow editors at the Berkeley Journal of International Law for their thorough and
helpful assistance. Furthermore, the author thanks Eugene Fidell and Linda Greenhouse for
exceptionally dedicated feedback and encouragement throughout the entire course of this project.

1. Cf Sterling v. Constantin, 287 U.S. 378, 401 (1932) (finding insufficient military necessity
to justify a governor's order to restrict production of oil and explaining that "the allowable limits of
military discretion, and whether or not they have been overstepped in a particular case, are judicial
questions").

2. 542 U.S. 466 (2004).

3. 612 F. Supp. 2d 30 (D.D.C. 2009).
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and space are clearly much stricter and, once determined, much easier for courts
to apply, yet the courts steadfastly have avoided using them as limiting factors in
evaluating where the political branches' war on terrorism begins and ends.
Instead, the courts have chosen to focus on the amorphous factor of means, with
all its accompanying difficulty and complexity. Such courts have chosen the
most difficult and complex factor precisely because of its difficulty and
complexity: by focusing on the one factor that defies hard and fast delineations,
the courts have been able to push back against the political branches in case-
specific ways without appearing to assume the questionable role of defining
where today's war begins and ends. In other words, sticking to the most difficult
factor has actually made the courts' job easier by allowing them to issue narrow
rulings while never foreclosing the possibility of reinterpreting the contested
material should they deem it prudent to move in a different direction in future
cases. One consequence, however, has been persistent judicial uncertainty, in
which virtually every ruling of a higher court leaves more questions unanswered
for lower courts and virtually every ruling of a lower court is appealed to test the
interpretation of a higher court. Another potentially more enduring consequence
has been the possible marginalization of the judiciary during war-time.

This article explores the judicial embrace of complexity in the context of
Guantinamo-related litigation. First, the article sets out a conception of war as
defined by time, space, and means, and the conceptual challenge to each of those
limiting factors that today's war against terrorism has posed. Next, the article
examines a number of key judicial decisions implicating post-9/11 detention at
Guantinamo to reveal how courts have shied away from delving too deeply into
the factors of time and space while concentrating on the factor of means.
Subsequently, the article suggests institutional reasons for that emphasis: in
particular, the avoidance of issues potentially considered political questions, and
the evasion of clear and potentially unwinnable conflict with other branches.
Afterwards, the article explores the benefits of that choice to a handful of
detainees by demonstrating how it has allowed the courts to intervene in case-
specific ways and, in so doing, to secure the release of a limited number of
detainees. The article then reveals the costs of that choice by showing how
uncertainty has repeatedly traveled up and down the judicial hierarchy, delaying
resolution of central issues that remain unsettled today, all the while potentially
endangering the judiciary's institutional standing in war-time. Finally, the article
concludes by framing Guantinamo-related litigation as an experiment in war-
time democracy that underscores the requirements for a true democratic
dialogue to emerge and reveals distinct advantages on the part of the executive
branch in setting policies in certain controversial areas.

Throughout, the article argues that courts have refused to define time or
space as limiting factors in the war against terrorism, instead focusing on the
means employed. Emphasizing that distinctly difficult defining factor has made
the courts' task easier, enabling them to issue narrow rulings through
reinterpretable opinions. Institutional reasons explain this judicial approach: in
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particular, the courts have sought to avoid clear intrusion into the sphere of
political questions as well as to evade clear and potentially unenforceable
conflict with the political branches. While the benefits of this approach have
included particularized judicial intervention, the costs have loomed large,
including persistent uncertainty and potential institutional diminution for the
judiciary during war-time.

I.
A THREE-PART ASSAULT: HOW TERRORISM COMPLICATES WAR'S

LIMITING FACTORS

Our conception of a particular war usually characterizes that war based on
three factors: time, space, and means. Time captures when the war's violence
begins and ends; space captures where the war's violence occurs; and means
capture the very fact that organized political violence, war's hallmark, is
employed in ways that qualify as war-making. The great military theorist Carl
von Clausewitz set out the following definition on his treatise's opening page:
"War is thus an act offorce to compel our enemy to do our will. . . . Force-that
is, physical force[-]is thus the means of war. . . ."4 Hence, violent force of a
particular kind and toward a particular end constitutes war itself,5 while time
and space define the parameters of a particular war.6

4. CARL VON CLAUSEWITZ, ON WAR 75 (Michael Howard & Peter Paret, eds. & trans.,
Princeton Univ. Press 1984) (1832). While Clausewitz's conception of warfare remains a towering
authority in the field, see Michael Howard, The Influence of Clausewitz, in id. at 3, 44 ("It remains
the measure of [Clausewitz's) genius that, although the age for which he wrote is long since past, he
can still provide so many insights relevant to a generation, the nature of whose problems he could
not possibly have foreseen."), other scholars also refer regularly to differing uses of force as
delineating the limits of what constitutes warfare. For example, in the context of analyzing
international humanitarian law as placing limits on the permissible bounds of war-making, Craig
Forrest refers to constraints on the use of force as a "limitation to the means of waging war." Craig
J.S. Forrest, The Doctrine of Military Necessity and the Protection of Cultural Property During
Armed Conflicts, 37 CAL. W. INT'L L.J. 177, 183 (2007); cf PAUL SEABURY & ANGELO CODEVILLA,
WAR: ENDS & MEANS 160 (1989) ("Arms are the tools of war. . . .").

5. See SEABURY & CODEVILLA, supra note 4, at 12; RUPERT SMITH, THE UTILITY OF FORCE:
THE ART OF WAR IN THE MODERN WORLD 6 (2006).

6. Other limiting factors could, of course, be suggested, perhaps most notably participants.
To be sure, who takes part in a war does seem central to defining that war: thus, for the Vietnam
War, it is undeniably significant that South Vietnam, the United States, and various allies fought
against North Vietnam, the Viet Cong, and various allies. However, even the very example of
Vietnam reveals that a war's participants are not constitutive of the war in the same way as time,
space, and means: some participants fought for just part of the war, others participated in the war
effort but not actually in war-making, and yet the broad phenomenon known as the Vietnam War
remains a relatively distinct one. Participation is unquestionably a defining factor on the level of
individuals, but at the level of a war itself, the fact that violence is being employed for a certain
amount of time in a certain geographical space sets out boundaries for the war in a way that
particular participants do not. Moreover, much of the GuantAnamo litigation has concerned precisely
the question of who qualifies as participants in the conflict between the United States and al-Qaeda,
the Taliban, and others, and for how long-meaning that courts clearly could not use the limiting
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Today's war against terrorism7 complicates all three factors. 8 In terms of
time, the beginnings and ends of traditional wars fought by the United States
were, in general, relatively clear: often they began with a declaration of war and
ended with a surrender; or, in other cases, the beginning was marked by the
insertion of American troops onto foreign soil and the end was defined by the
removal of those troops, or their transition from active war-fighting to mere
stationing. 9 In contrast, it remains unclear precisely when America's war against
terrorism began and when it will end. 10 Perhaps it began with the issuance of al-
Qaeda's "Ladenese Epistle" in August 1996,11 or with the declaration of the
"World Islamic Front" in February 1998.12 The war even may have begun with
al-Qaeda's attacks on American embassies in East Africa in August 1998, or
with the attacks of September 11, 2001. Alternatively, the war may have
commenced a week later with Congress' Authorization for Use of Military
Force (AUMF),1 3 or the following month with the actual introduction of
American forces into Afghanistan. Even less clear is when the conflict will end:
given the unlikelihood of a formal surrender by al-Qaeda (or America), 14 Will
the war end when every known al-Qaeda leader has been killed or captured, or

factor of participants to answer the very question facing them of who qualifies as participants.
Participation is a limiting factor at the level of individuals; time, space, and means are limiting
factors at the level of wars themselves.

7. While courts (and others) have, at times, distinguished between the United States' war
against al-Qaeda and its war against the Taliban, see, e.g., Hamdan v. Rumsfeld, 548 U.S. 557, 628
(2006); JOSHUA ALEXANDER GELTZER, US COUNTER-TERRORISM STRATEGY AND AL-QAEDA:

SIGNALLING AND THE TERRORIST WORLD-VIEW 122-24 (2010), this article does not do so, given its

emphasis on litigation concerning all types of detainees at GuantAnamo and, moreover, given the
executive branch's frequent insistence on the intertwined nature of its conflicts with al-Qaeda, the
Taliban, and affiliates of each.

8. See Rosa Ehrenreich Brooks, War Everywhere: Rights, National Security Law, and the
Law ofArmed Conflict, 153 U. PA. L. REv. 675, 677 (2004) ("Shifts in the nature of security threats
have broken down once clear distinctions . . . between spatial zones in which conflict is occurring
and zones in which conflict is not occurring; [and] between temporal moments in which there is no
conflict and temporal moments in which there is conflict . . . ."); id at 725 ("The laws of armed
conflict traditionally conceptualize conflict as bounded temporally as well as spatially. Spatially,
there were zones of war, in which the laws of armed conflict applied, and zones of peace, in which
ordinary domestic law and international law applied. Temporally, the laws of armed conflict drew a
sharp distinction between armed conflict on the one hand, and the 'cessation of hostilities'-peace-
on the other hand.").

9. See id at 725-26 ("[I]n the traditional paradigm, war is clearly defined, marked by the
formal surrender of the defeated parties or by an armistice or other peace agreement.").

10. See id. at 726 ("[T]he 'war on terrorism' renders the traditional temporal distinctions
between war and peace less salient.").

11. MESSAGES TO THE WORLD: THE STATEMENTS OF OSAMA BIN LADEN 23-30 (Bruce

Lawrence ed., 2005).
12. Id. at 58-62.
13. Pub. L. No. 107-40, 115 Stat. 224 (2001).

14. See MOHAMMAD-MAHMOUD OULD MOHAMEDOU, UNDERSTANDING AL QAEDA: THE

TRANSFORMATION OF WAR 80-94 (2007); MICHAEL SCHEUER, THROUGH OUR ENEMIES' EYES:

OSAMA BIN LADEN, RADICAL ISLAM, AND THE FUTURE OF AMERICA 283-85 (2006).
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when anyone acting in the group's name has failed to take any action for a long
enough period of time, or when public opinion worldwide turns sufficiently
against the group-or at some other point?15

Similarly, terrorism complicates the spatial limitations associated with a
traditional conception of war. To be sure, the World Wars of the twentieth
century spanned vast geographic expanses. Yet, at any given moment during
each of those wars, belligerents and observers alike could specify with relative
precision where the war was being fought and, perhaps even more significantly,
where it was not being fought.16 Not so with today's war against terrorism 17 : al-
Qaeda and its affiliates operate from and in many countries, sometimes
appearing unexpectedly in previously uninvolved areas; 18 and the United States
takes action worldwide, sometimes suddenly striking in countries in which few,
if any, American forces are actually on the ground. 19 Geographical limits and
boundaries simply fail to contain the war against terrorism within the type of
geographical space that delineated the scope of traditional wars. 20

Finally, today's war against terrorism challenges the means typically

15. See HOWARD BALL, BUSH, THE DETAINEES, AND THE CONSTITUTION 7,32 (2007); JOSEPH
MARGULIES, GUANTANAMO AND THE ABUSE OF PRESIDENTIAL POWER 12 (2007) ("A conflict so
nebulous is unlikely to end with either a single, recognizable event or within a foreseeable period.");
BENJAMIN WITTES, LAW AND THE LONG WAR: THE FUTURE OF JUSTICE IN THE AGE OF TERROR 13,
49 (2008) (referring to "the indefinite nature of the long war on terror" and asserting that "[w]e have
no idea even what the end of hostilities might look like"); Audrey Kurth Cronin, How al-Qaida
Ends: The Decline and Demise of Terrorist Groups, INT'L SECURITY, Summer 2006, at 7; Matthew
C. Waxman, Administrative Detention of Terrorists: Why Detain, and Detain Whom?, 3 J. NAT'L
SECURITY L. & POL'Y 1, 11 (2009) ("Terrorism ... is unlikely to end soon or at all or with any
certainty."). See generally Mary L. Dudziak, Law, War, and the History of Time, 97 CAL. L. REV.
(forthcoming 2010) (manuscript at 5, 6) (on file with author) (exploring "the role of wartime in legal
thought" and "the way the tension between war's seamlessness and our conception of temporally
distinct wartimes surfaces in contemporary cases relating to GuantAnamo detainees").

16. See Brooks, supra note 8, at 720 ("The traditional paradigm of armed conflict assumes that
at any given time, it will be readily apparent where the armed conflict is taking place and where it is
not. To put it another way, the traditional paradigm assumes clear spatial boundaries between zones
of war and zones of peace.").

17. See id. at 721 ("The distinction between zones of war and zones of peace-between spatial
areas in which the law of armed conflict governs and spatial areas in which 'ordinary' domestic law
and international agreements govern-is another once clear-cut distinction that no longer seems
tenable in light of recent events.").

18. See PHILIP BOBBITr, TERROR AND CONSENT: THE WARS FOR THE TWENTY-FIRST
CENTURY 14-15 (2008); Philippe Migaux, Al Qaeda, in THE HISTORY OF TERRORISM: FROM
ANTIQUITY TO AL QAEDA 314, 334-36 (Gdrard Chaliand & Arnaud Blin eds., 2007).

19. See DANIEL BYMAN, THE FIVE FRONT WAR: THE BETTER WAY TO FIGHT GLOBAL JIHAD
116-24 (2008).

20. See MARGULIES, supra note 15, at 12 ("Unlike prior conflicts, the [Bush] Administration
argues, this one is not confined to a particular theater of operations."); George W. Bush, The
President's Radio Address (Sept. 29, 2001), available at http://www.presidency.ucsb.edu/
ws/index.php?pid=24999&st=&stl= (last visited Sept. 30, 2010) ("[O]ur war on terror will be much
broader than the battlefields and beachheads of the past. This war will be fought wherever terrorists
hide or run or plan.").

[Vol. 29: 1

5

Geltzer: Decisions Detained: The Court's Embrace of Complexity in Guantana

Published by Berkeley Law Scholarship Repository, 2011



DECISIONS DETAINED

employed by belligerents in violent conflicts. 2 1 Terrorists employ violence
against civilians in dramatic ways for the sake of provoking a violent response
by governments, and often attack only sporadically to allow that response and its
consequences to develop 22-all of which is very different from the customary
use of force on the battlefield. More importantly for issues confronting
American courts, countering terrorism involves means such as detentions,
interrogations, and targeted strikes, which also can occur sporadically and, often,
in secret. 23 In sum, terrorism wages a three-front assault on the factors that
normally define and limit the scope of a particular war: time, space, and means
are all complicated by the unconventional strategy of terrorism and the
unconventional governmental response that it demands.

II.
EMBRACING COMPLEXITY: COURTS' FOCUS ON MEANS RATHER

THAN TIME OR SPACE

In handling the litigation that has emerged from post-9/11 detentions,
American courts have consistently declined to mark out any sorts of limits
whatsoever for the time and space of America's war against terrorism-even
though such factors, once defined, would be quite clear and would enable
judicial ease and predictability in handling future cases. Instead, courts have
focused exclusively on the means of America's current war, thus electing to
engage solely with the most complex limiting factor. The consequences of this
approach have been narrow rulings, reinterpretable opinions, and potential
doctrinal inconsistency as circumstances change.

A. Courts'Avoidance of Time

The courts have consistently refrained from using time as a limiting factor
in considering the boundaries of permissible executive actions in today's war
against terrorism. In one of its initial decisions concerning post-9/11 detention,
Hamdi v. Rumsfeld, the Supreme Court, in a plurality opinion by Justice
O'Connor, set out the executive's position that temporal limits simply cannot
and do not apply to a conflict with terrorists: "As the Government concedes,
'given its unconventional nature, the current conflict is unlikely to end with a
formal ceasefire agreement."' 24 The Court recognized the possibility that "the

21. See WrrrES, supra note 15, at 13 ("[A]s the war on terror progressed, it became clear that
a lot of its major operations were not, in fact, military in nature.").

22. See Andrew H. Kydd & Barbara F. Walter, The Strategies of Terrorism, INT'L SECURITY,
Summer 2006, at 49; Peter Neumann & M. L. R. Smith, Strategic Terrorism: The Framework and
Its Fallacies, 28 J. STRATEGIC STUD. 571 (2005).

23. See BYMAN, supra note 19; BRIAN MICHAEL JENKINS, UNCONQUERABLE NATION:
KNOWING OUR ENEMY, STRENGTHENING OURSELVES (2006).

24. 542 U.S. 507, 520 (2004) (plurality opinion) (quoting the government's brief); cf In re
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Government [might] not consider this unconventional war won for two
generations," and then acknowledged the corresponding concern raised by the
"clearly established principle of the law of war that detention may last no longer
than active hostilities." 25 The Court homed in quickly on precisely the temporal
challenge posed by a war against terrorism, and appeared poised to establish
some sort of limit: "Certainly, we agree that indefinite detention for the purpose
of interrogation is not authorized." 26

Then, just as quickly, the Court backed away: while asserting that Congress
had authorized detention only "for the duration of the relevant conflict," the
Court refused to set any sort of temporal parameters to that conflict. Instead, the
plurality avowed that it did not need to confront the problem, or the challenge to
traditional temporal understandings of war that today's conflict against terrorism
poses:

If the practical circumstances of a given conflict are entirely unlike those of the
conflicts that informed the development of the law of war, that understanding
may unravel. But that is not the situation we face as of this date. Active combat
operations against Taliban fighters apparently are ongoing in Afghanistan. 27

Because the conflict still seemed to resemble a traditional war, the Court
could pretend that it was. Hence, Justice O'Connor declared for the Court:

The United States may detain, for the duration of these hostilities, individuals
legitimately determined to be Taliban combatants who "engaged in an armed
conflict against the United States." If the record establishes that United States
troops are still involved in active combat in Afghanistan, those detentions are part
of the exercise of "necessary and appropriate force," and therefore are
authorized ... . 28

At first glance, this approach seems sensible: the Court could be sure that
detention was authorized for as long as hostilities resembled those of traditional
wars, and if the Court had to confront detentions thereafter, it could settle the
broader issue of temporal limitations then. Yet, closer inspection reveals the
tautological nature of this holding: what qualifies as "the duration of these

Guantanamo Detainee Cases, 355 F. Supp. 2d 443, 465 (D.D.C. 2005) ("Indeed, the government
cannot even articulate at this moment how it will determine when the war on terrorism has ended.").

25. Hamdi, 542 U.S. at 520 (plurality opinion); cf Boumediene v. Bush, 553 U.S. 723, 785
(2008) (referring to "the duration of hostilities that may last a generation or more"); Khalid v. Bush,
355 F. Supp. 2d 311, 319 & n.10 (D.D.C. 2005) (invoking Hamdi for the principle that "detention
may last for the duration of active hostilities" while noting that "[i]f the current conflict continues for
an unacceptable duration, inadequacies in the law of 'traditional' warfare may be exposed,
requiring a reevaluation of the laws by the political branches, not the judiciary").

26. Hamdi, 542 U.S. at 521 (plurality opinion).

27. Id.

28. Id. (quoting the government's brief and the Authorization for Use of Military Force, Pub.
L. No. 107-40, § 2(a), 115 Stat. 224 (2001)); see Dudziak, supra note 15 (manuscript at 42) ("The
Court did not have to face the prospect of endless detention, however, at least not yet. O'Connor
found that the war on terror, at that moment, fit within conventional understandings of military
conflict, with temporal limits, for there were 'active combat operations' against the Taliban in
Afghanistan.").
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hostilities" is precisely one of the core questions that detainees like Yaser
Hamdi, who initially had been held at Guantinamo, have wanted the courts to
resolve. Temporal limits, however, would not be forthcoming from the nation's
highest Court-as lower courts clearly recognized. 29 Indeed, Justice Souter had
said as much at oral argument: ". . . I can also imagine that the concern about
Afghanistan will go on as long as there is concern about Al Qaeda, and there is
no endpoint that we can see at this point to that." 30

Perhaps, in 2004, such judicial reluctance even to speculate on temporal
constraints seemed natural, even though Hamdi himself-an American citizen-
already had been held by his own government for over two and a half years
without being charged with any crime. Yet, a full two years later, the Supreme
Court again recognized that it had been asked to articulate a temporal limit on
the political branches' war against terrorism-and again flatly refused. In
Hamdan v. Rumsfeld,3 1 the Court was confronted with a Guantinamo detainee's
challenge to the military commission before which he was to be tried. Writing
for the Court, Justice Stevens rejected the design for military commissions
adopted by the executive, but refused to touch the temporal issue. Relatively
early in his lengthy opinion, he set out the requirement that "the offense charged
'must have been committed within the period of the war,"' 32 and emphasized
that "the offense alleged must have been committed both in a theater of war and
during, not before, the relevant conflict" 33-a potential complication in
Hamdan's case, in that the bulk of his involvement with Osama bin Laden
appeared to have preceded the actual attacks on 9/11 and the passage of the
AUMF. 34 Yet, despite Justice Stevens' acknowledgement that this temporal
element "alone cast[s] doubt on the legality of. . . the commission," 3 5 that
temporal focus completely dropped out of the majority's analysis-until, at the
very end of its opinion, the majority made clear that, once again, it had chosen to

29. See, e.g., Gherebi v. Obama, 609 F. Supp. 2d 43, 50-51 (D.D.C. 2009) (quoting and
discussing Hamdi).

30. Transcript of Oral Argument at 52, Hamdi, 542 U.S. 507 (No. 03-6696); see Richard H.
Fallon, Jr. & Daniel Meltzer, Habeas Corpus Jurisdiction, Substantive Rights, and the War on
Terror, 120 HARv. L. REv. 2029, 2073 (2007) ("We have no ready solution to this vexing
problem-vexing because wartime detention has not traditionally been indefinite, because terrorists
dangerous today may remain dangerous indefinitely, and because absent a clear termination to the
war on terror, there is no obvious point at which to conclude that any lawful basis for detention no
longer exists.").

31. 548 U.S. 557 (2006).
32. Id at 597 (quoting WILLIAM WINTHROP, MILITARY LAW AND PRECEDENTS 837 (2d ed.

1920)).

33. Id. at 600.
34. See id at 598-99 ('The charge against Hamdan. . . alleges a conspiracy extending over a

number of years, from 1996 to November 2001. All but two months of that more than 5-year-
long period preceded the attacks of September 11, 2001, and the enactment of the AUMF-the Act
of Congress on which the Government relies for exercise of its war powers and thus for its authority
to convene military commissions." (citation omitted)).

35. Id
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avoid delineating any temporal limit to the war against terrorism: "It bears
emphasizing that Hamdan does not challenge, and we do not today address, the
Government's power to detain him for the duration of active hostilities . . . ."36
While the Court may have been right that the particular question had not been
posed in a way that required the Court to address it in this case, such a
reaffirmation, at the end of a lengthy rejection of the political branches' design
for military commissions, raised the specter of a strange incentive. By the
Court's logic, it would be far easier for the executive simply to jettison the
troublesome commissions altogether and indefinitely hold a detainee like
Hamdan, never trying him at all. Based on the Court's ruling in Hamdi, it would
have little to say about such detention, at least "for the duration of active
hostilities," which it has refused to define.

Moreover, writing in dissent, Justice Thomas seized on the Court's even
implicit suggestion of temporal limitations to the war, avowing that Hamdan's
conflict certainly fell within the span of time that would justify use of a military
commission. Justice Thomas asserted that America's war began long before
Congress recognized its existence:

The starting point of the present conflict (or indeed any conflict) is not
determined by congressional enactment, but rather by the initiation of
hostilities.... Thus, Congress' enactment of the AUMF did not mark the
beginning of this Nation's conflict with al Qaeda, but instead authorized the
President to use force in the midst of an ongoing conflict. 37

America's war, Justice Thomas argued, was not limited by congressional
declaration, and extended at least as far back as 1996: "the President's
determination that the present conflict dates at least to 1996 is supported by
overwhelming evidence." 38 Moreover, that retrospectively open-ended start date
"is beyond judicial reproach." 39 Hence, going even further than Justice Stevens'
opinion for the Court, Justice Thomas' Hamdan dissent exemplified courts'
repeated insistence that the judiciary should not and would not use time as a
limiting factor in assessing the scope of the political branches' authority in
connection with the war against terrorism.

B. Courts'Avoidance ofSpace

Much as the courts have insistently avoided limiting the temporal
dimension of the political branches' war against terrorism, they also have
consistently refrained from delineating the spatial boundaries of that war. In
Rasul v. Bush,40 the Supreme Court shied away from even considering
geographic boundaries to the war against terrorism much as it refrained from

36. Id. at 635.

37. Id. at 685 (Thomas, J., dissenting).
38. Id. at 687.
39. Id. at 688.

40. 542 U.S. 466 (2006).
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addressing temporal boundaries to that war in Hamdi, handed down the same
day. Indeed, the Court assiduously avoided any specification of the war's
geography even though Rasul concerned an entirely geographic question:
whether the habeas jurisdiction of American courts extended to Guantinamo. 4 1

Given Rasul's focus, it was entirely natural that, at oral argument, the two
questions of geography-one concerning the scope of the war, the other the
scope of federal courts' habeas jurisdiction-became, for just a moment,
merged. Justice Kennedy asked whether jurisdiction over a habeas petition
might extend to an actual battlefield: "What do you do if you have a lawful
combatant in a declared war, and the combatant, an enemy of the United
States[,] is captured and detained[:] habeas?" 42 Shafiq Rasul's lawyer, sensing
dangerous territory, replied, "Habeas, you mean on the battlefield? Absolutely
not." 43 Here Justice Scalia jumped in, and tried to test whether any spatial limits
could be set on what qualified functionally as "the battlefield": "We'll take it
from the battlefield, and a week later, 10 miles away, then six months later, a
thousand miles away." 44 Again sensing danger, Rasul's attorney refused to
consider the possibility of limits to the war-zone: "In the zone of active military
operations or in an occupied area under martial law, habeas corpus jurisdiction
has never extended." 45 Then Justice Kennedy asked the crucial question:
"Suppose it's Guantanamo." 46 After hesitating for a moment, the lawyer found a
way out: "an application for a writ of habeas corpus in those circumstances
would, under [Federal Rule of Civil Procedure] 12(b)(6), be summarily
dismissed" for failure to state a claim upon which relief can be granted; in other
words, were active fighting actually to occur on Guantinamo, trial judges could
erect bars other than jurisdiction to dismiss any improvidently hasty habeas
petitions.4 7 And then the conversation moved on: the Court had tempted the
advocate with the notion that his argument might require a delineation of
geographic boundaries; he had refused to specify any; but he had escaped.

Indeed, even as Rasul prevailed in establishing federal court jurisdiction
over Guantinamo, Justice Stevens' opinion for the Court made no mention of
geographic limits to the war itself. Clearly, however, the exchange during oral
argument remained in Justice Kennedy's mind, and in his short concurrence he
sought to distinguish the hypothetical battlefield that he had conjured from the
situation at Guantinamo. He explained that Guantinamo is "far removed from

41. See id. at 470 ("These two cases present the narrow but important question whether United
States courts lack jurisdiction to consider challenges to the legality of the detention of foreign
nationals captured abroad in connection with hostilities and incarcerated at the Guantanamo Bay
Naval Base, Cuba.").

42. Transcript of Oral Argument at 14, Rasul, 542 U.S. at 466 (No. 03-334).

43. Id

44. Id. at 15.

45. Id.

46. Id.
47. Id.
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any hostilities" and that detainees there had been "taken from a zone of
hostilities" but no longer remained in one.48 Particularly revealing is what
Justice Kennedy did not say: even as he signed on to the majority's recognition
of jurisdiction over Guantinamo, thus transforming the place from a zone in
which the military held complete dominion to one within the reach of the federal
courts, he still would not proclaim the enclave beyond the boundaries of the war
itself, which would seem the natural way of distinguishing his battlefield
hypothetical from the more criminal-like detentions at Guantinamo-especially
in the context of the Court's apparent extension of potential habeas rights to
those detained there. 49 Nonetheless, Justice Kennedy would recognize
geographic boundaries only to the "zone of hostilities"-not to the war itself. 50

In contrast, Justice Scalia, dissenting, chastised Justice Kennedy for even
this rather minimal suggestion of geographic limitation to the war, asking, "If
there is a terrorist attack at Guantanamo Bay, will the area suddenly fall outside
the habeas statute because it is no longer 'far removed from any hostilities'?
Justice Kennedy's approach provides enticing law-school-exam imponderables
in an area where certainty is called for." 5 1 Indeed, as far as Justice Scalia was
concerned, whatever the Court said about Guantinamo applied everywhere:
through its decision in Rasul, "the Court boldly extends the scope of the habeas
statute to the four comers of the earth." 52 Standing the Court's logic on its head,
Justice Scalia provocatively suggested that if Guantinamo was not, in fact,
within the geographic expanse of today's war, then neither were parts of
Afghanistan or Iraq, meaning that jurisdiction might extend there, too: based on
the Court's holding in Rasul, "part of Afghanistan and Iraq should logically be
regarded as subject to our domestic laws." 53 Whatever minimal geographic

48. Rasul v. Bush, 542 U.S. 466, 487, 488 (2004) (Kennedy, J., concurring); cf In re
Guantanamo Detainee Cases, 355 F. Supp. 2d 443, 446 (D.D.C. 2005) (referring to detainees held at
Guantinamo "who were captured hundreds or thousands of miles from a battle zone in the
traditional sense of that term").

49. Cf Boumediene v. Bush, 553 U.S. 723, 798 (2008) (Souter, J., concurring) ("[N]o one
who reads the Court's opinion in Rasul could seriously doubt that the jurisdictional question must be
answered the same way in purely constitutional cases, given the Court's reliance on the historical
background of habeas generally in answering the statutory question.").

50. Rasul, 542 U.S. at 488 (2004) (Kennedy, J., concurring); see also Hamdan v. Rumsfeld,
548 U.S. 557, 597 (2006) (noting that military commissions traditionally could try only crimes
committed within the "theatre of war," but exploring no further the relevance of those traditional
geographic limitations); id at 688 (Thomas, J., dissenting) (urging the same deference to the
executive regarding the "theatre of war" as urged regarding the timing of the war's commencement);
Hamdi v. Rumsfeld, 542 U.S. 507, 524 (2004) (plurality opinion) (criticizing Justice Scalia's dissent
for implying that the geographic location of Hamdi's detention site should affect the Court's
holding).

51. Rasul, 542 U.S. at 495 n.4 (Scalia, J., dissenting).

52. Id. at 498; cf Boumediene v. Bush, 553 U.S. 723, 843 (2008) (Scalia, J., dissenting)
("[T]he Court's ultimate, unexpressed goal is to preserve the power to review the confmement of
enemy prisoners held by the Executive anywhere in the world.").

53. Rasul, 542 U.S. at 501 (Scalia, J. dissenting).
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distinction Justice Kennedy sought to demarcate, Justice Scalia seemed
determined to eliminate.

Over three years later, the Court of Appeals for the District of Columbia
Circuit followed the Supreme Court's lead in declining to express any
geographic limitations to the war against terrorism. The court made explicit and
affirmative what Justice Kennedy's Rasul concurrence left uncertain (and what,
due to its uncertainty, elicited such protest from Justice Scalia). The D.C. Circuit
split five-to-five in Bismullah v. Gates54 on whether to rehear en banc a panel's
decision 55 on what materials had to be presented by the government in response
to eight Guantinamo detainees' challenges to their Combatant Status Review
Tribunals. Concurring in the denial of rehearing en banc, Judge Randolph wrote
separately to emphasize his view that Guantinamo falls decidedly within the
geographic expanse of the war against terrorism.

While effectively backing the detainees in denying an en banc rehearing of
the panel's decision largely in their favor, Judge Randolph took issue with even
the implicit suggestion that their transportation, at the hands of the United States
military, from Afghanistan and Pakistan to Guantinamo somehow moved them
from inside to outside the physical space of America's war against terrorism. He
wrote: "Each of the detainees, according to their pleadings, was taken into
custody by American armed forces 'in the field in time of war.' I believe they
remain in custody 'in the field in time of war.' It is of no moment that they are
now thousands of miles from Afghanistan." 56 To the contrary, even in
Guantdnamo the detainees remained, in Judge Randolph's view, unquestionably
within the same geographic war-zone in which they were first detained:

Their detention is for a purpose relating to ongoing military operations and they
are being held at a military base outside the sovereign territory of the United
States. The historical meaning of "in the field" was not restricted to the field of
battle. It applied as well to "organized camps stationed in remote places where
civil courts did not exist." To allow judicial inquiry into military decisions after
those captured have been moved to a "safe" location would interfere with military
functions .. .57

Without making direct reference to it, Judge Randolph provided determined
affirmation to the implicit suggestion of Justice Kennedy's Rasul concurrence
and the explicit assertion of Justice Scalia's Rasul dissent: the courts should and
would impose no geographic limits to the war against terrorism, even for a locus
as far from the site of traditional types of battle as GuantAnamo. Much like time,
space was simply off-limits for the courts as a constraining factor in assessing
the scope of the war against terrorism. 58

54. 514 F.3d 1291 (D.C. Cir. 2008) (denying rehearing en banc).

55. Bismullah v. Gates, 501 F.3d 178 (D.C. Cir. 2007).

56. Bismullah, 514 F.3d at 1306 (denying rehearing en banc) (Randolph, J., concurring).

57. Id. (citation omitted).

58. See Khalid v. Bush, 355 F. Supp. 2d 311, 320 (D.D.C. 2005) ("[T]he AUMF does not
place geographic parameters on the President's authority to wage this war against terrorists."); cf
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C. Courts' Focus on Means

While avoiding any delineation of potential temporal or spatial boundaries
of the war against terrorism, the Supreme Court and lower courts have seized on
the third defining factor of wars-means-as an entry point for evaluating the
extent of the political branches' authority. 59 Indeed, the courts' interventions
into issues emanating from the war against terrorism-which have been repeated
and, for actual war-time, unusually extensive 60-have made use of this single,
complex limiting factor as the basis for judicial appraisal.

The Supreme Court's first significant intervention into the political
branches' conduct of the war against terrorism came in Hamdi. In her decision
on behalf of a plurality of the Court, Justice O'Connor effectively homed in on a
single perspective on the complex issue of detention presented to the Court: did
detaining citizens who qualify as enemy combatants fall within the permissible
means of America's war against terrorism? Never addressing the time-frame of
such detentions or their geographic location, the Court applied a narrow and
explicit focus on the means employed by the executive: "The threshold question
before us is whether the Executive has the authority to detain citizens who
qualify as 'enemy combatants.' . . . We therefore answer only the narrow
question before us: whether the detention of citizens falling within that
definition is authorized." 6 1 In other words, the sole question with which the

Respondents' Memorandum Regarding the Government's Detention Authority Relative to Detainees
Held at Guantanamo Bay at 7, In re Guantanamo Bay Litigation, No. 08-442 (D.D.C. Mar. 13, 2009)
("[T]he AUMF is not limited to persons captured on the battlefields of Afghanistan.").

59. In Boumediene v. Bush, to be discussed below, the Supreme Court was quite explicit that
its refusal to set temporal limits to the scope of the war against terrorism led the Court instead to
assess and restrict the political branches' means of prosecuting that war: "Because our Nation's past
military conflicts have been of limited duration, it has been possible to leave the outer boundaries of
war powers undefined. If, as some fear, terrorism continues to pose dangerous threats to us for years
to come, the Court might not have this luxury." Boumediene v. Bush, 553 U.S. 723, 798 (2008).

60. See DAVID COLE & JAMES X. DEMPSEY, TERRORISM AND THE CONSTITUTION:

SACRIFICING CIVIL LIBERTIES IN THE NAME OF NATIONAL SECURITY 188 (2006) ("From a Supreme
Court that has historically deferred to the president during wartime . . . the enemy combatant
decisions of June 2004 were a resounding defeat for which the administration was totally
unprepared."); JONATHAN MAHLER, THE CHALLENGE: HAMDAN V. RUMSFELD AND THE FIGHT OVER

PRESIDENTIAL POWER 197 (2008) ("Never is the Supreme Court more reluctant to act than when
faced with a challenge to the president's constitutional war powers in the midst of an ongoing
conflict."); MARGULIES, supra note 15, at 11-12 ("It is indisputably true, . . . at least as a historical
matter, that the president is given substantially more latitude by the other branches of government
during wartime than during peace."); ARTHUR M. SCHLESINGER, JR., THE IMPERIAL PRESIDENCY

287 (1973) ("Never in American history had the Court tried in any significant way to interfere with a
war in progress."); cf United States v. O'Brien, 391 U.S. 367 (1968) (upholding, in the midst of the
Vietnam War, a statute criminalizing the burning of a draft card); Korematsu v. United States, 323
U.S. 214 (1944) (upholding, in the midst of World War II, President Roosevelt's Civilian Exclusion
Order removing from most of the western United States all persons of Japanese ancestry); The Prize
Cases, 67 U.S. (2 Black) 635 (1863) (upholding, in the midst of the Civil War, President Lincoln's
seizure of foreigners' goods in order to blockade Confederate ports, despite his acting without
congressional authorization).

61. Hamdi v. Rumsfeld, 542 U.S. 507, 516 (2004) (plurality opinion).
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Court would grapple was whether Congress had authorized the executive to
employ these particular means-detention of enemy combatants-in
prosecuting the war against terrorism. 62

Answering that question in the affirmative, the Court explicitly included
such detentions within the use of force that constitutes the means of war-making
while bracketing the question of temporal limitations:

We conclude that detention of individuals falling into the limited category we are
considering, for the duration of the particular conflict in which they were
captured, is so fundamental and accepted an incident to war as to be an exercise
of the "necessary and appropriate force" Congress has authorized the President to
use. 63

Thus, within the necessary and appropriate force specified by the AUMF as
the means of fighting terrorism, detention-even of American citizens-was
included. The Court was explicit that its ruling hinged entirely on whether such
detention could be viewed as a means of war-making, finding that it could:
"Because detention to prevent a combatant's return to the battlefield is a
fundamental incident of waging war, in permitting the use of 'necessary and
appropriate force,' Congress has clearly and unmistakably authorized detention
in the narrow circumstances considered here." 64 Put differently, Hamdi's
detention, even on American soil, fell within congressionally approved means of
warfare-and so the Court accepted it, while requiring the implementation of
some protections for the detainee, namely notice and an opportunity to be heard
by a neutral adjudicator. 65 The Supreme Court thus became significantly
involved in the political branches' conduct of the war against terrorism based on
an evaluation of that war's means, rather than its time or space.

Similarly, the Court imposed additional procedural requirements on the
executive's conduct related to Guantinamo in Hamdan, doing so again on the
basis of the Court's inspection of the means employed by the political branches
in prosecuting a war against terrorism. In Hamdan, the Court framed the central
question as whether the military commissions, as designed by the executive at
that time, fell within the means of prosecuting a war against terrorism. After
dealing with complex issues of retroactivity and comity, Justice Stevens arrived
at the core of the case and framed his discussion of military commissions as an
assessment of the means of war-making: "The military commission, a tribunal
neither mentioned in the Constitution nor created by statute, was born of
military necessity." 66 In turn, the real question before the Court was whether the
military commissions that had been established fell within "the powers granted

62. Cf Jonathan M. Justl, Note, Disastrously Misunderstood: Judicial Deference in the
Japanese-American Cases, 119 YALE L.J. 270, 289 (2009) ("In Hamdi v. Rumsfeld, the Supreme
Court exercised . .. a low degree of means deference." (citation omitted)).

63. Hamdi, 542 U.S. at 518 (plurality opinion).

64. Id. at 519.

65. See id. at 533.
66. Hamdan v. Rumsfeld, 548 U.S. 557, 590 (2006).
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jointly to the President and Congress in time of war." 67 As with other detainees
challenging the government, Hamdan's fate hinged not on the duration or
location of his then almost five-year detention or on whether that time or space
fell within the war against terrorism, but entirely on whether the commission
convened to try him qualified as falling within the means of prosecuting the war
against terrorism.

The Court held that the commission, as proposed, did not qualify as a
means of prosecuting the war, criticizing various aspects of it and pointing to "a
broader inability on the Executive's part here to satisfy the most basic
precondition-at least in the absence of specific congressional authorization-
for establishment of military commissions: military necessity." 6 8 The executive,
Justice Stevens was saying, had not convinced the Court that Hamdan's military
commission was needed as a means of prosecuting the war against terrorism.
Once the executive was acting outside the scope of war-making, it no longer
merited judicial deference: what Hamdan did "may well be a crime, but it is not
an offense that 'by the law of war may be tried by military commission."' 6 9 The
executive had strayed beyond the means of permissible war-making-and, in so
doing, had provoked correction by the judiciary.

Unsurprisingly, lower courts have followed the Supreme Court's lead in
addressing means, rather than time or space, as the limiting factor of the war
against terrorism suitable for judicial appraisal, and one through which the
courts could have some input on the conduct of the war against terrorism. With
the Supreme Court having enabled the filing of habeas petitions by Guantinamo
detainees, the District Court for the District of Columbia has been flooded with
about two hundred of them. In handling the petitions, district court judges have
avoided addressing time or space as limiting factors, instead focusing on
whether the continued detention of particular detainees falls within the means of
the war against terrorism.

In Basardh v. Obama,70 Judge Huvelle faced a habeas petition from a
Yemeni national. While noting that Yasin Basardh "has been held at the U.S.
Naval Base at Guantanamo Bay, Cuba for the past seven years," Judge Huvelle
made no further comment on the duration or location of Basardh's detention,
except for accepting the government's position that "hostilities with al-Qaeda or
the Taliban ... are still ongoing. .. "71 Instead, Judge Huvelle focused on the
scope of the government's "authority to imprison individuals at Guantanamo
Bay" based on "the laws of war." 72 The court's inquiry, therefore, would
analyze the means employed by the executive to determine whether they fell

67. Id. at 591.
68. Id. at 612.

69. Id. (quoting 10 U.S.C. § 821) (citation omitted).

70. 612 F. Supp. 2d 30 (D.D.C. 2009).
71. Id. at 30, 33-34.

72. Id. at 34 (quoting the government's memorandum).
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within the scope of war-making.
Noting the AUMF's emphasis on the prevention of "future acts of

international terrorism,"73 Judge Huvelle held that "the AUMF does not
authorize the detention of individuals beyond that which is necessary to prevent
those individuals from rejoining the battle, and it certainly cannot be read to
authorize detention where its purpose can no longer be attained." 74 The
executive, according to Judge Huvelle, had exceeded the means authorized by
Congress for the prosecution of the war against terrorism. Granting Basardh's
habeas petition, "the Court concludes that the government has failed to meet its
burden of establishing that Basardh's continued detention is authorized under
the AUMF's directive that such force be used 'in order to prevent future acts of
international terrorism."' 75 Here, the judiciary found that the executive had
exceeded the means limiting the war against terrorism, and thus rebuffed the
executive's assertion of a continuing right to detain. Much like the Supreme
Court, this district court steadfastly avoided time or space but instead engaged
with the question of means as a factor limiting the political branches' behavior
in the war against terrorism.

D. Consequences

The insistence of the judiciary, from the Supreme Court down to the D.C.
District Court, on refraining from passing any judgment on the temporal or
geographic scope of the war against terrorism and instead assessing only the
means of that war has had a number of significant consequences. Those
consequences include narrow rulings, reinterpretable holdings, and potential
doctrinal inconsistency as circumstances change.

The rulings that have emerged from Guantinamo-related litigation have
been exceedingly narrow, as others have noted. 76 Consider, first, the major
activity at the Supreme Court. Initially, in Rasul, the Court established federal
court jurisdiction over Guantinamo, without addressing the implications that
might flow from the filing of habeas petitions based on that jurisdiction. Next, in
Hamdi, the Court upheld the detention without charge of an American citizen on
American soil while demanding the implementation of some procedural
protections-all the while avoiding the broader issue of war-time detentions in

73. Id. (quoting the Authorization for Use of Military Force, Pub. L. No. 107-40, § 2(a), 115
Stat. 224 (2001) (emphasis added by the court)).

74. Id

75. Id. at 35 (quoting the Authorization for Use of Military Force, Pub. L. No. 107-40, § 2(a),
115 Stat. 224 (2001)).

76. See WITTES, supra note 15, at 106-09; Owen Fiss, The Perils of Minimalism, 9
THEORETICAL INQUIRIES L. 643, 647 (2008) (suggesting that the Supreme Court has resolved
GuantAnamo-related cases on "the narrowest ground" needed to resolve the particular disputes); cf
Linda Greenhouse, The Mystery of Guantanamo Bay, 27 BERKELEY J. INT'L L. 1, 20 (2009) ("How
is it that the Administration has lost, and lost, and lost again, and still has not been ordered against its
will to release a single detainee?").
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general. Third, in Hamdan, the Court found no statutory bar to jurisdiction over
Guantinamo, and struck down the particular procedures and charges associated
with an intended military commission at Guantinamo. Fourth, when Congress
responded by clearly stripping such statutory jurisdiction, the Court countered,
in Boumediene v. Bush,77 by finding a constitutional right to jurisdiction over
habeas petitions by Guantinamo detainees while still avoiding the substantive
issues associated with those petitions, such as what rights could be vindicated
through habeas and what potential remedies might be available. While the Court
does, in general, seek to issue narrow rulings to avoid constitutional questions,7 8

and has even labored to do so specifically in the habeas context, 79 it is hard to
imagine much more delicately incremental judicial answers than these. Indeed,
each of these rulings could not have been much narrower, a direct consequence
of the courts' focus on means rather than time or space.

Lower courts have proceeded with similarly focused rulings. Judges of the
D.C. District Court considered at length the issue of defining the proper standard
for determining whether particular detainees are subject to the detention
authority provided by the AUMF, initially without actually resolving individual
detainees' claims. 80 The D.C. Circuit decided, and then painstakingly decided
not to re-decide, the narrow question of what materials had to be provided by the
government to the Circuit for its review of Guantinamo's Combatant Status
Review Tribunals. 8 1 Almost nine years into detentions at Guantinamo, the truly
big questions remain unanswered, even by the lower courts-let alone by the
Supreme Court itself. 82

Not only have the courts' means-based rulings been narrow, they also have
emerged from judicial opinions that are flexibly reinterpretable and even
effectively revisable as new cases present themselves. A perfect and still
unresolved example concerns the Uighurs, originally from China's Xinjiang
Province, held at Guantinamo. One Uighur successfully challenged his status as
an enemy combatant and prevailed before the D.C. Circuit in Parhat v. Gates.83

In rejecting Huzaifa Parhat's status as an enemy combatant, the Court of
Appeals explicitly explored its assumption that, should the government prove

77. 553 U.S. 723 (2008).
78. See, e.g., Gregory v. Ashcroft, 501 U.S. 452 (1991); Ashwander v. Tennessee Valley

Auth., 297 U.S. 288 (1936); Murray v. Schooner Charming Betsy, 6 U.S. 64 (1804).

79. See INS v. St. Cyr, 533 U.S. 289 (2001); Fallon & Meltzer, supra note 30, at 2050 ("From
one perspective, the St. Cyr opinion was disingenuous, resting on a tortured interpretation of
statutory language.").

80. See Hamlily v. Obama, 616 F. Supp. 2d 63 (D.D.C. 2009); Gherebi v. Obama, 609 F.
Supp. 2d 43 (D.D.C. 2009).

81. Bismullah v. Gates, 501 F.3d 178 (D.C. Cir. 2007), reh'g en banc denied, 514 F.3d 1291
(D.C. Cir. 2008).

82. See WrrrEs, supra note 15, at 109 ("[N]otwithstanding these ... highly publicized cases,
all of the fundamental questions remain unanswered."); Greenhouse, supra note 76, at 2-3.

83. 532 F.3d 834 (D.C. Cir. 2008).
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unable to offer different evidence supporting its claim that Parhat qualified as an
enemy combatant, he could file a habeas petition and the district court could
order him released. The Court of Appeals concluded: "Most important, in that
proceeding there is no question but that the court will have the power to order
him released." 84 Such language appeared rather unambiguous.

After Parhat, the government conceded that sixteen other Uighurs were
situated similarly to Parhat and, thus, cleared all seventeen for release or
transfer. However, the Uighurs feared persecution if returned to China, and no
other country was willing to accept them. A district judge ordered them released
into the United States, citing the language above from Parhat while
acknowledging that "[t]he precise extent of this court's authority to implement
Parhat's mandate remains opaque." 85 On appeal, the D.C. Circuit reversed,
rejecting any requirement that the government release the Uighurs into the
United States as well as the notion that an Article III court had jurisdiction to
order such a release. 86 The D.C. Circuit clarified that when Parhat anticipated a
release, it meant a "simple release": but "petitioners are not seeking a 'simple
release.' Far from it-they asked for, and received, a court order compelling the
Executive to release them into the United States outside the framework of the
immigration laws."8 7 Rather, the D.C. Circuit was "certain that no habeas court
since the time of Edward I ever ordered such an extraordinary remedy."88

Whatever imprecise dicta may have surrounded the narrow holding in Parhat
proved reinterpretable-and such language did not, upon later interpretation,
entitle the Uighurs to be released by court order onto American soil. To order
the executive to take that step presumably would have intruded into an area of
immigration authority beyond the courts' reach, not to mention taking an
unprecedented geographic step in judicially demanding that those held at
Guantinamo-deemed in Rasul to be functionally part of the United States-
should be admitted onto actual American soil. Having granted certiorari,89 the
Supreme Court was expected to have the final say, but ended up vacating the
circuit court's opinion,90 then seeing it reinstated by the D.C. Circuit.9 1 Perhaps,
on a return visit to the Supreme Court, that Court will decide the case on its
merits-and, based upon past performance, one might expect the ruling to be a
flexible one subject to retrospective reinterpretation. 92

84. Id. at 851.

85. In re Guantanamo Bay Detainee Litig., 581 F. Supp. 2d 33, 41 (D.D.C. 2008).

86. Kiyemba v. Obama, 555 F.3d 1022 (D.C. Cir. 2009).

87. Id. at 1028 (quoting Munaf v. Geren, 553 U.S. 674, 693 (2008)).

88. Id.
89. Kiyemba v. Obama, 130 S. Ct. 458 (2009).

90. Kiyemba v. Obama, 130 S. Ct. 1235 (2010).

91. Kiyemba v. Obama, 605 F.3d 1046 (D.C. Cir. 2010).

92. Cf Joseph T. Thai, The Law Clerk Who Wrote Rasul v. Bush: John Paul Stevens's
Influence from World War II to the War on Terror, 92 VA. L. REv. 501, 531-32 (2006) (anticipating
ways in which the Supreme Court might reinterpret aspects of Rasul in grappling with subsequent
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In addition to producing narrow rulings and flexible opinions, the courts'
focus on means rather than time or space as limiting the war against terrorism
has laid the groundwork for potential inconsistency as circumstances change.
That future cases might produce new rulings moving in new directions is, of
course, simply in the nature of common law jurisprudence. But the decisions
discussed here have been so narrow and rested on such contingent factors that
slight alteration of those factors would seem to invite potentially contrary
rulings, as inconsistent as those might seem. The finding of jurisdiction in Rasul
rested on the United States' "plenary and exclusive jurisdiction" over
Guantdnamo. 9 3 Yet, what if the United States were formally to relinquish
jurisdiction over Guantnamo-would Rasul's narrow holding still apply? The
outcome in Hamdi relied on American troops' patent "active combat" in
Afghanistan. 94 What if those troops were to become engaged only in training
local forces, or in sporadic special operations-would Hamdi's narrow holding
survive? The questions are endless.

Perhaps most dramatically, Hamdan relied on what the Court deemed
Congress' lack of intent to strip jurisdiction over pending habeas petitions from
Guantinamo. 9 5 Congress soon thrust back by unmistakably stripping the courts
of statutory habeas jurisdiction, thus changing the circumstances that had
underpinned the previous, statutory decision. Consequently, in Boumediene, the
Court had to find a new basis-now a constitutional one-in order for habeas
jurisdiction over Guantinamo to survive. 96 Narrow holdings, based on the war-
making means that happen to be employed by the political branches at the
moment when such holdings are handed down, lack the broad, definitive, and
enduring coherence that holdings based on the less malleable factors of time and
space would possess. Thus, a result of courts' focus on the most complex factor
limiting the scope of the war against terrorism is potential doctrinal
inconsistency in light of changed circumstances.

III.
INSTITUTIONAL REASONS FOR EMBRACING COMPLEXITY: WHY

COURTS HAVE FOCUSED ON MEANS RATHER THAN TIME OR SPACE

Why have American courts, in assessing the limits of the political
branches' war against terrorism, consistently focused on the means of that war,
rather than on its time or space? Two institutional considerations reveal why
tackling the war's most difficult and complex limiting factor actually has made
the courts' job easier. By embracing complexity-in the form of the

cases).

93. Rasul v. Bush, 542 U.S. 466, 475 (2004).

94. Hamdi v. Rumsfeld, 542 U.S. 507, 521 (2004) (plurality opinion).

95. See Hamdan v. Rumsfeld, 548 U.S. 557, 584 (2006).
96. See Boumediene v. Bush, 553 U.S. 723 (2008).
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multifarious, nebulous limiting factor of the means of prosecuting a war against
terrorism-the judiciary has avoided clear intrusion into the space of political
questions, while also eluding clear and potentially unwinnable conflict with the
political branches.

A. Avoiding Political Questions

As previously mentioned, American courts have shown a willingness to
scrutinize and even alter the political branches' conduct of the war against
terrorism that is unusual for the judiciary during war-time. Becoming involved
to such an extent treads contested ground. In few arenas has the notion of non-
justiciable political questions been pressed as vigorously as in the national
security arena, in which a vision of "unchecked executive discretion has claimed
virtually the entire field of foreign affairs as falling under the president's
inherent authority."9 7 While acceptance of this vision has waxed and waned
throughout American history, it emerges most strongly during war-time, and is
often attributed to the Supreme Court's 1936 decision in United States v.
Curtiss- Wright Export Corp.98

The dissenting opinions in the major cases bearing on post-9/11 detention
consistently have complained that the Court has overstepped its bounds by
venturing into political questions.99 In Rasul, Justice Scalia's dissent charged
that the Court's decision would force "the courts to oversee one aspect of the
Executive's conduct of a foreign war" and would bring "the cumbersome
machinery of our domestic courts into military affairs." 100 In Hamdi, Justice
Thomas' dissent insisted that "[t]his Court has long . .. held that the President
has constitutional authority to protect the national security and that this authority
carries with it broad discretion," adding that 'udicial interference in these
domains destroys the purpose of vesting primary responsibility in a unitary
Executive" and avowing that "we lack the information and expertise to question
whether Hamdi is actually an enemy combatant, a question the resolution of

97. HAROLD HONGJU KOH, THE NATIONAL SECURITY CONSTITUTION: SHARING POWER
AFTER THE IRAN-CONTRA AFFAIR 72 (1990) [hereinafter KOH, THE NATIONAL SECURITY
CONSTITUTION]; see Harold Hongju Koh, Judicial Constraints: The Courts and War Powers, in THE
U.S. CONSTITUTION AND THE POWER TO GO TO WAR: HISTORICAL AND CURRENT PERSPECTIVES
121 (Gary M. Stem & Morton H. Halperin eds., 1993); Barry N. Sweet, Legal Challenges to
Presidential Policies on the Use of Military Force, 24 POL'Y STUD. J. 27 (1996).

98. 299 U.S. 304 (1936); see KOH, THE NATIONAL SECURITY CONSTITUTION, supra note 97,
at 95.

99. Other critics of the decisions have lodged similar critiques. See, e.g., JOHN YOO, WAR BY
OTHER MEANS: AN INSIDER'S ACCOUNT OF THE WAR ON TERROR 160-61 (2006) ("[Rasul] was a

wrongheaded decision that posed the threat of judicial micromanagement of military operations as
never before."); id. at 237 ("The Hamdan Court displayed a lack of judicial restraint that would have
shocked its predecessors. This signals a dangerous judicial intention to intervene in wartime
policy.").

100. Rasul v. Bush, 542 U.S. 466, 499, 506 (2004) (Scalia, J., dissenting).
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which is committed to other branches."10 1 In like vein, Justice Thomas' dissent
in Hamdan complained that the Court's opinion "openly flouts our well-
established duty to respect the Executive's judgment in matters of military
operations and foreign affairs," arguing that the Court's "evident belief that it is
qualified to pass on the 'military necessity' of the Commander in Chief's
decision to employ a particular form of force against our enemies is so
antithetical to our constitutional structure that it simply cannot go
unanswered." 1 02

Already, the Court was straying far enough into the contested borderland
between the judiciary and the political branches to make its decisions deeply
divided, at times forcing a plurality to speak for the Court. However, the
complexity of the war's limiting factor being questioned by the Court-the
war's means-masked the extent to which the judiciary really was contesting
the political branches' war-making authority. In asserting jurisdiction, as in
Rasul, or in demanding procedural protections for American citizens detained on
American soil, as in Hamdi, or in rejecting the proposed procedures and charges
for a military commission, as in Hamdan, the Court plausibly could claim
merely to be delineating the scope of the law, rather than circumscribing the
scope of the war. After all, it is the judiciary's job to uphold the law, while it is
the political branches' responsibility to wage war. 103 In turn, the Court was able
to portray itself as modestly ensuring that the law played some role in situations
where judges and justices seemed to belong: the extent to which that role
enmeshed the judiciary in the prosecution of the war against terrorism was at
least partially obscured amidst the complexity that defines the means of war-
making, a complexity that is heightened when those means involve detentions
and military commissions on or near American soil.

In contrast, consider the patent intrusion into the area of war-making that
the judiciary would have made had the Court instead seized upon time or space
as a factor limiting the scope of the political branches' war against terrorism.
Imagine if the Court had set a temporal limit to the war against terrorism, 104 or

101. Hamdi v. Rumsfeld, 542 U.S. 507, 581, 582, 585-86 (2005) (Thomas, J., dissenting). Note
that Justice Thomas specifically cites Curtiss-Wright. See id. at 582.

102. Hamdan v. Rumsfeld, 548 U.S. 557, 678 (2006) (Thomas, J., dissenting) (citation
omitted). Note that, once again, Justice Thomas specifically cites Curtiss-Wright. See id at 719, 723;
cf Boumediene v. Bush, 553 U.S. 723, 796 (2008) (asserting that "proper deference must be
accorded to the political branches" and citing Curtiss-Wright).

103. See Maqaleh v. Gates, 604 F. Supp. 2d 205, 217 (D.D.C. 2009) ("As Boumediene has
already made clear, reaching back to the admonition in Marbury v. Madison, 5 U.S. 137, 1 Cranch
137, 177, 2 L. Ed. 60 (1803), that it is the Court that says 'what the law is,' the Judiciary-not the
Executive-must decide when and where the Suspension Clause applies .... ); cf MARGULIES,
supra note 15, at 9 ("This is the spirit that has animated the litigation in Rasul. The question is not
whether the United States has the power to imprison people seized in connection with the war on
terror; without doubt the government has such power. The question is, and has always been, whether
the exercise of this power would be restrained by the rule of law.").

104. By way of contrast, Owen Fiss appears willing to assert that "[i]n [a] sense, the war in
Afghanistan ended more than five years ago." Fiss, supra note 76, at 644.
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more modestly to the authority conferred upon the executive by the AUMF,1 05

or-more modestly still-to the length of time any detainee could be held
without some form of process, whether a Combatant Status Review Tribunal, a
military commission, or a trial in federal court. Such an approach would not be
entirely unprecedented in the Court's history. In the immigration context, and
without any clear basis for doing so, the Court held in Zadvydas v. Davis that six
months constituted a "presumptively reasonable period of detention" for
determining whether a deportable alien's "removal is no longer reasonably
foreseeable." 106 Had the Court set a similarly arbitrary limit on detention in the
context of the war against terrorism, the response would have been outrage at
the judiciary's intrusion into the political branches' prerogative to interrogate
detainees and gather intelligence. Of course, had the Court gone further still and
judicially imposed a sunset provision on the AUMF or a limit on the war as a
whole, the response surely would have been bolder still, as such a move would
have directly implicated military strategy. In any event, not even a plurality on
the Court could be found to recognize a geographic limit on the war against
terrorism. The intrusion into the space of political questions simply would have
been too obvious to maintain.

Alternatively, imagine if the Court had declared everywhere beyond
Afghanistan (and perhaps Pakistan) outside of the war's scope-and, thus,
outside of the political branches' exclusive war-making authority. For the
judiciary to set such unmistakable limits on where the United States was and
was not to wage war would have constituted utterly unprecedented judicial
involvement in the conduct of war, and would have been most unlikely to
command even a plurality of votes on the Court. Indeed, the Supreme Court
rejected precisely such a challenge in Holtzman v. Schlesinger,107 in which a
member of Congress and three members of the Armed Services challenged the
expansion to Cambodia of America's involvement in the Vietnam War. Eight
members of the Court appeared to deem the matter off-limits for the judiciary.
The geographic expanse of a war seems utterly within the sway of the political

105. It is worth noting here the consistently broad interpretations of the AUMF espoused by
courts in Guantinamo-related litigation, a trend particularly unusual in the context of yielding
jurisdiction. Generally, the judiciary demands an "unmistakably clear statement" from Congress
before yielding jurisdiction. Hamdan, 548 U.S. at 575. In contrast, the courts-both in the
jurisdictional context and otherwise-have consistently erred on the side of assuming that the
AUMF does authorize the executive branch's activity being challenged. See, e.g., Hamdi, 542 U.S.
at 519 (plurality opinion) ("[I]t is of no moment that the AUMF does not use specific language of
detention. . . . Congress has clearly and unmistakably authorized detention in the narrow
circumstances considered here.").

106. 533 U.S. 678, 701, 699 (2001); see also Clark v. Martinez, 543 U.S. 371 (2005) (finding
that Zadvydas applied to inadmissible aliens, as well). Interestingly, the Zadvydas Court
acknowledged that its analysis might have differed had the statute at issue been targeted at suspected
terrorists. See Zadvydas, 533 U.S. at 691; Waxman, supra note 15, at 19 ("In Zadvydas v. Davis, . .
the Court also noted that a statutory scheme directed at suspected terrorists, in particular, might
change its analysis.").

107. 414 U.S. 1323 (1973).
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branches' war-making discretion, making space an extraordinarily difficult
limiting factor for courts to employ in assessing the scope of the war against
terrorism.

B. Avoiding Conflict with the Political Branches

Focusing on the means of today's war against terrorism rather than on the
war's time or space not only spared the judiciary from intruding into political
questions; doing so also avoided the courts' clear and potentially unwinnable
conflict with the political branches. To be sure, the courts' decisions in cases
like Hamdi, Hamdan, Basardh, and Parhat dealt direct defeats to the
government and forced the political branches, usually the executive, to take
steps that previously it had claimed a right not to take. 108 Put in perspective,
however, the effects of the judiciary's rulings were rather minimal. 109 While
Hamdi may have demanded notice and an opportunity to be heard by a neutral
adjudicator and Hamdan may have required alterations to Guantinamo's
military commissions, as this article approached publication-almost nine years
into the post-9/11 detentions-only a handful of detainees had been released
from Guantinamo by court order, the ultimate outcome for which most
detainees have been pressing. 1 10 Hence, by nibbling at the margins of the
political branches' conduct of the war against terrorism, the courts have

108. See Dawn E. Johnsen, The Story of Hamdan v. Rumsfeld: Trying Enemy Combatants by
Military Commission, in PRESIDENTIAL POWER STORIES 447, 448 (Christopher H. Schroeder &
Curtis A. Bradley eds., 2009) ("The Bush administration ... suffered substantial setbacks, both with
regard to the particular policy under review and in its broader effort to expand presidential power.").

109. See WrrrES, supra note 15, at 15 ("[T]he Court's specific pronouncements have been far
less consequential than many commentators imagine.... In both decisions [in Rasul and Hamdan],
the administration suffered dramatic setbacks that amounted in practical terms merely to a
requirement to seek congressional permission for what it wanted to do-congressional permission
that proved, in both cases, relatively easy to obtain.").

110. See, e.g., Bacha v. Obama, No. 05-2385, slip op. (D.D.C. July 30, 2009) (ordering the
release of Mohammed Jawad); Ahmed v. Obama, 613 F. Supp. 2d 51 (D.D.C. 2009) (ordering the
release of Alla Ali bin Ali Ahmed); see also CENTER FOR CONSTITUTIONAL RIGHTS, GUANTANAMO
HABEAS SCORECARD, http://www.ccjustice.org/files/2010-09-27%20Habeas%20SCORECARD%
20Website%20Version.pdf (last visited September 30, 2010); cf Johnsen, supra note 108, at 482
("Viewed narrowly from the personal perspective of Hamdan and other detainees who faced possible
trials before military commissions, the Court's ruling [in Hamdan] changed little. . . . Hamdan's
victory, of course, did not result in his-or any detainee's-release. The United States continued to
hold him as an unlawful combatant while developing its response."). Many detainees have been
released at the discretion of the executive branch; others have prevailed in court but await the
outcome of the government's appeal; but relatively few have been ordered released by a court and
then, in fact, been released by the executive branch in response. See Aziz Z. Huq, What Good Is
Habeas?, 26 CONST. COMMENT. 385, 429 (forthcoming 2010), available at http://papers.ssm.com/
sol3/papers.cfn?abstractid=1596963 ("Only two [district court decisions], Judge Huvelle's order
concerning the juvenile detainee Muhammed Jawad and Judge Kessler's concerning Alla Ali bin Ali
Ahmed, directly order release."); id. at 410 ("After Boumediene, releases in the absence of a final
judgment from a habeas corpus continue to dominate over releases in the wake of a district court
remedial order.").
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managed to alter some of the means employed in that war without provoking
open conflict with the political branches on major issues--conflict that the
judiciary might well lose.

The defeats dealt to the government by the courts, while significant, have
been ones that the government could afford to lose without altering the basic
course of its prosecution of the war against terrorism.11 1 In Hamdi, the Supreme
Court demanded that an American citizen held on American soil be provided
with notice and an opportunity to be heard by a neutral adjudicator, rather than
being detained indefinitely. 112 In response, the executive branch released Hamdi
to Saudi Arabia in return for his relinquishing American citizenship and
accepting travel restrictions. 113 It hardly could be said that the major contours of
the war against terrorism had been shaken. 1 14 Rasul, handed down the same
day, recognized federal court jurisdiction over Guantinamo. That decision laid
the groundwork for the Court, first in Hamdan and then in Boumediene, to
enable habeas petitions from Guantinamo to be heard. Such petitions may have
shaken the courts by flooding the dockets of the D.C. District and Circuit Courts
with hundreds of habeas petitions, and in turn consumed the time of dozens of
executive branch lawyers-but, again, such activity hardly demanded a
fundamentally different approach to the war against terrorism, as only a handful
of detainees actually have been released by court order and Guantitnamo itself
remains in use as a detention facility.

Indeed, rather than imposing its will on the political branches, the judiciary
appeared to see itself as opening a dialogue with those branches in the hope of
collectively forging a path ahead. As recently as in Boumediene, the Supreme
Court looked back on its own narrow ruling in Hamdan as intended to
encourage a cooperative response from Congress: "This interpretive rule
facilitates a dialogue between Congress and the Court." 115 Not only did the
Supreme Court seek dialogue rather than collision with Congress, it even
portrayed its narrow rulings as facilitating dialogue between the other two
branches, leaving the judiciary as simply an umpire or even bystander. Justice
Breyer struck this tone in his Hamdan concurrence. After ruling against the
executive branch, he then stated: "Nothing prevents the President from returning
to Congress to seek the authority he believes necessary." 11 6 Mediation, not
conflict, would be the judiciary's preferred role in relation to the political

111. See JACK GOLDSMITH, THE TERROR PRESIDENCY: LAW AND JUDGMENT INSIDE THE BUSH
ADMINISTRATION 135 (2009) ("And yet while the government's losses in the Supreme Court made
front-page news, the decisions were really little more than slaps on the wrist.").

112. Hamdi v. Rumsfeld, 542 U.S. 509, 533 (2004) (plurality opinion).

113. See Hamdi Voices Innocence, Joy About Reunion, CNN.COM, Oct. 14, 2004,
http://www.cnn.com/2004/WORLD/meast/10/14/hamdi/.

114. See Fallon & Meltzer, supra note 30, at 2073 ("The practical significance of Hamdi is
probably slight.").

115. Boumediene v. Bush, 553 U.S. 732, 738 (2008).
116. Hamdan v. Rumsfeld, 548 U.S. 557, 636 (2006) (Breyer, J., concurring).
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branches-and narrow rulings would make that role possible.

Nonetheless, despite this relatively modest judicial intrusion into the
political branches' conduct of the war against terrorism and despite the courts'
posture of favoring dialogue and mediation, the political branches have resisted
the courts at every step-in ways that, at times, have tested the limits of
constitutionally acceptable inter-branch jostling.' 17 After Hamdan held that the
2005 Detainee Treatment Act1 18 did not strip the courts of jurisdiction over
already pending habeas petitions, Congress responded by unambiguously
stripping that jurisdiction in the 2006 Military Commissions Act11 9-a move
that the Supreme Court, in Boumediene, declared unconstitutional. Perhaps even
more strikingly, the Bush administration, apparently eager to vindicate a broad
conception of executive power,120 responded to the Court's finding, in Rasul, of
jurisdiction over Guantinamo by picking up exactly where the executive had left
off before the decision: "Immediately renewing its motions to dismiss the
[habeas] petitions, the government proceeded as if Rasul had not been decided-
or as if that decision had been a victory rather than a repudiation of the very
basis for transferring the prisoners to Guantinamo in the first place."1 2 1 In other
words, when confronted with relatively minor defeats in court, the political
branches responded either by ignoring the courts altogether or by acting in a
manner soon deemed unconstitutional. 122

117. See Greenhouse, supra note 76, at 8 ("If the Court envisioned ... an inter-branch dialogue,
as I believe it did, the dialogue would prove to be all one way, with the Court consistently offering
flexibility and accommodation, and the Administration demanding nothing less than total
deference.").

118. Detainee Treatment Act of 2005, Pub. L. No. 109-163, 119 Stat. 3474 (2005).

119. Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (2006); see BALL,
supra note 15, at 178-86.

120. See GOLDSMITH, supra note 111, at 123-26 (discussing the Bush administration's
"unquestioned commitment to a peculiar conception of executive power"); id. at 135 ("The June
2004 decisions gave the administration the perfect opportunity to go to a Congress controlled by
Republicans to get the entire terrorism program on a stronger and more explicit legal footing not
driven by backward-looking legalisms. . . . Refusing to read the Court's tea leaves, and taking
advantage of the fact that the Court had not in fact technically required the executive to do very
much, [Counsel to the Vice President David] Addington successfully argued once again that the
administration should continue push-push-pushing until a stronger force required otherwise,
something the Supreme Court had not done yet.").

121. Greenhouse, supra note 76, at 10; see BALL, supra note 15, at 125, 126 (noting "the Bush
administration's almost instantaneous minimally compliant responses to the June 2004 decisions of
the Court" in Rasul and Hamdi as well as "the Bush administration's refusal to comply with the
Court's 2004 opinions"); MARGULIES, supra note 15, at 158-59 ("[T]he administration unveiled its
response to Rasul . ... Having lost that argument, the Administration now repackaged it to say that
while the prisoners could seek relief, none could be provided. This argument, however, ignores the
determination by the Supreme Court in Rasul .... The government's position suggests that Rasul
was nothing more than a fire drill, a meaningless exercise.").

122. Indeed, Senator Arlen Specter warned Congress that the Military Commissions Act would,
in his view, be unconstitutional, yet Congress approved it nonetheless-with Senator Specter himself
voting in favor of the Act. See MARGULIES, supra note 15, at 260; Jonathan Mahler, After the
Imperial Presidency, N.Y. TIMES MAG., Nov. 9, 2008, at 42.
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Imagine, then, the potential for the judiciary's direct conflict with its
coordinate branches that would have emerged had the courts more boldly
applied time and space as limiting factors constraining the political branches'
war against terrorism. Ever since Marbury v. Madison,12 3 the Supreme Court
has been alert to the possibility that its decisions will be ignored by the political
branches, a threat encapsulated in President Andrew Jackson's famous, if
apocryphal, retort to the Marshall Court's holding in Worcester v. Georgial24:
"John Marshall has made his decision; now let him enforce it!" 125 Had the
judiciary boldly declared a temporal limit to the war against terrorism, setting a
period of acceptable detention or reading in a sunset provision to the AUMF,
would the political branches have complied? Or, had the courts announced a
geographic constraint to the war against terrorism that rendered detentions at
Guantitnamo impermissible, would the political branches have acquiesced?
Especially given the post-9/11 state of public opinion regarding national security
in general, it is hard to imagine the political branches (or the public) simply
acquiescing-particularly in light of the political branches' pattern of either
ignoring or responding unconstitutionally to far more minor setbacks in court.

Perhaps this disobedience to clear judicial orders seems farfetched, but
recent history demonstrates how plausible it is. Before the Supreme Court as a
whole took the aforementioned action in Holtzman, in which the Court refused
to support an injunction prohibiting American military operations in Cambodia,
Justice Douglas, acting individually, granted a vacatur lifting the Second
Circuit's stay of the injunction, thus reinstating the trial court's order that the
military operations come to a halt. 126 Justice Douglas' vacatur restored the
injunction for just a few hours before the Court reversed him-but even in that
fleeting moment, the Pentagon adamantly announced that it would defy
America's highest Court. 127 If the executive branch was so eager to disobey the
Supreme Court in 1973, for the sake of prosecuting a new expansion of an
already unpopular war, then how might the executive branch have responded
three decades later if brought into direct conflict with the Court regarding
existing policies in a war against terrorism that remained generally popular?1 28

123. 5 U.S. (1 Cranch) 137 (1803).

124. 31 U.S. (6 Pet.) 515 (1832).
125. JOHN F. BOLLER, JR. & JOHN GEORGE, THEY NEVER SAID IT: A BOOK OF FALSE QUOTES,

MISQUOTES, & MISLEADING ATTRIBUTIONS 53 (1990); see BALL, supra note 15, at 126 ("In the case
of a Supreme Court order going against the government, the question becomes how or whether the
executive will implement the ruling of the Court. The Court has no mechanisms for enforcing its
orders; no formal sanctions attach to a president's noncompliance.").

126. Holtzman v. Schlesinger, 414 U.S. 1316 (1973); see JOHN HART ELY, WAR AND
RESPONSIBILITY: CONSTITUTIONAL LESSONS OF VIETNAM AND ITS AFTERMATH 34 (1993); Sweet,
supra note 97.

127. See Philippa Strum, The Supreme Court and the Vietnamese War, in 4 THE VIETNAM WAR
AND INTERNATIONAL LAW 535, 566-67 (Richard Falk ed., 1976).

128. Cf BALL, supra note 15, at 127 ("At no time did the Bush administration lawyers and
political managers acknowledge that their legal views of presidential power had been rejected by the
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The judiciary never tempted fate by exploring that question, avoiding direct and
potentially unwinnable conflict with the political branches by steering clear of
time and space as limiting factors in the war against terrorism and instead more
subtly focusing on the war's means.

IV.
BENEFITS OF EMBRACING COMPLEXITY: PARTICULARIZED

JUDICIAL INTERVENTION IN THE WAR AGAINST TERRORISM

The judiciary's embrace of complexity in defining the limits of the war
against terrorism has avoided political questions and potentially unwinnable
conflict with the political branches while yielding certain benefits, at least from
the perspective of a number of detainees, in the form of particularized judicial
intervention. While limited, these benefits nonetheless have had a profound
impact on the lives of individual detainees.

The Supreme Court's decision in Hamdi rejected the government's claimed
right to detain indefinitely an American citizen on American soil, instead
demanding that the detainee be provided with notice and an opportunity to be
heard by a neutral decision-maker, among other procedural guarantees. In
response, the government-presumably concluding either that it could not
substantiate its case against Hamdi through such processes 1 29 or that doing so
required more effort than it was worth 130-released Hamdi to Saudi Arabia as
mentioned above. 13 1 Though unhappy that his release took so long, Hamdi
nonetheless made clear that it was the judiciary's intervention that set in motion
the process that freed him: "[I] was hoping that it [my case] would reach the
Supreme Court . .. faster and they will look at my case because I believe that I
was innocent and I was locked down for the wrong reason." 132 While Hamdi
may have eschewed clearer statements limiting the time or space of the war
against terrorism in favor of more modest tailoring of the war's means, the
decision nonetheless resulted in a person long detained being set free.

Similarly, the string of decisions in Rasul, Hamdan, and Boumediene that
permitted habeas petitions from Guantinamo to proceed led to the freedom of
Mohammed Jawad. Jawad may have been as young as 12 when taken into
custody in 2002, and he was held at Guantinamo for almost seven years. 133

After protracted judicial proceedings, and despite the continuing opposition of

Court majorities.").

129. See Louis FISHER, THE CONSTITUTION AND 9/11: RECURRING THREATS TO AMERICA'S
FREEDOMS 196 (2008).

130. See BALL, supra note 15, at 125, 131-32; DAVID COLE & JULES LOBEL, LESS SAFE, LESS
FREE: WHY AMERICA IS LOSING THE WAR ON TERROR 5 1(2007).

131. See BALL, supra note 15, at 132; Hamdi Voices Innocence, supra note 113.
132. Hamdi Voices Innocence, supra note 113 (quoting Yaser Hamdi).
133. William Glaberson, Obama Facing Big Court Test over Detainee, N.Y. TIMES, July 29,

2009, at Al.

[Vol. 29: 1

27

Geltzer: Decisions Detained: The Court's Embrace of Complexity in Guantana

Published by Berkeley Law Scholarship Repository, 2011



DECISIONS DETAINED

the executive branch, the D.C. District Court granted his habeas petition in 2009,
ordering that the government "promptly release petitioner Jawad from detention
at the U.S. Naval Station at Guantanamo Bay ..... 134 Within a month, he was
back home in Afghanistan.135 The decisions leading up to and enabling Jawad's
release by court order may have been tentative and gradual, as they avoided the
clear limiting factors of time and space and focused exclusively on means; but,
in the end, Jawad did leave GuantAnamo and return home, making him the first
detainee released from Guantinamo by court order.

A month later, Alla Ali Bin Ali Ahmed became the second detainee to be
released by court order. 136 While acknowledging massive questions still left
unanswered by the Supreme Court's most recent Guantinamo-related decision
in Boumediene,137 the district court held that "[t]he Government has failed to
prove ... by a preponderance of the evidence, that Alla Ali Bin Ali Ahmed was
'part of, or substantially supported, Taliban or al-Qaida forces or associated
forces that are engaged in hostilities against the United States or its coalition
partners."' 1 38 After five months of further delay by the executive branch,
Ahmed finally returned to his native country of Yemen. 139 As it had been for
Jawad, the wait had been long for Ahmed; but the courts' limitation of the scope
of the political branches' war against terrorism ultimately led to his release.
Then again, Jawad and Ahmed, as well as the subsequently freed Fouad al-
Rabiah, 140 were just three detainees out of hundreds. 141

V.
COSTS OF EMBRACING COMPLEXITY: PERSISTENT JUDICIAL

UNCERTAINTY AND POTENTIAL INSTITUTIONAL DIMINUTION

While Hamdi and Jawad may have benefited from particularized judicial
intervention in the war against terrorism, hundreds of detainees have not
experienced such concrete benefits-even when they have ostensibly prevailed

134. Bacha v. Obama, No. 05-2385, slip op. at 1 (D.D.C. July 30, 2009).

135. Guantdnamo Detainee Released, N.Y. TIMEs, Aug. 25, 2009, at A8.
136. Huq, supra note 110, at 429; Scott Shane, Detainee's Case Illustrates Bind of Prison's

Fate, N.Y. TIMES, Oct. 4, 2009, at Al.
137. See Ahmed v. Obama, 613 F. Supp. 2d 51,52 (D.D.C. 2009).
138. Id at 66 (quoting the government's memorandum).

139. Shane, supra note 136.
140. Judge Frees Kuwaiti Detainee, N.Y. TIMEs, Dec. 10, 2009, at A30 ("A Kuwaiti detainee

held in the military prison at Guantanamo Bay, Cuba, for almost eight years was sent home after a
federal judge ordered him freed, the Justice Department said.").

141. See WriFES, supra note 15, at 124 ("[lIt is important to identify what all of this litigation
has not accomplished: For the person erroneously or unnecessarily detained at GuantAnamo, access
to federal courts has not meant freedom."). Of course, hundreds of detainees have been released over
the years by the executive branch, rather than by judicial intervention; but such releases were based
on executive discretion rather than on court order. See supra note I10.
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in court.14 2 As Owen Fiss has explained, despite all the judicial activity, the
Guantinamo detainees still do not really know the scope of their rights and how
to vindicate them: "For over six years, they have been unable to obtain a
satisfactory response to their constitutional claims."1 4 3 With courts eschewing
rulings based on the bright-line factors of time and space, detainees still find
themselves with fundamental questions left unanswered as to their rights and
remedies, such as what standard of review should be applied to their habeas
petitions, 144 what voice they might possess in determining the location of their
own resettlement after release from Guantanamo, 145 whether they are entitled to
any protections under the Fifth Amendment's Due Process Clause, 14 6 and to
what extent their detention is governed by the laws of war. 147 Indeed, two
distinct costs of the courts' embrace of complexity have emerged: persistent
judicial uncertainty and potential institutional diminution.

A. Persistent Judicial Uncertainty

Tackling the most complex limiting factor of the war against terrorism, its
means, has led the courts into treacherous terrain. The lack of bright lines in
judicial decisions has meant that virtually every lower court ruling has been

142. See Christopher Flavelle, Why Many Guantanamo Detainees Ordered Released Are Still
Stuck There, PROPUBLICA, Oct. 12, 2009, http://www.propublica.org/feature/gitmo-guantanamo-
detainees-ordered-released-are-still-stuck-there-1012.

143. Fiss, supra note 76, at 647; see Samuel Estreicher & Diarmuid O'Scannlain, The Limits of
Hamdan v. Rumsfeld, 9 GREEN BAG 353, 356 (2006) ("Hamdan says nothing about the President's
authority to detain the Guantanamo detainees or other alleged unlawful combatants for the duration
of hostilities, even without bringing formal charges against them.").

144. See Al-Adahi v. Obama, 613 F.3d 1102 (D.C. Cir. 2010) (declining to decide whether the
Suspension Clause requires use of a preponderance of the evidence standard in reviewing habeas
petitions); Petition for Writ of Certiorari at i, Al-Odah v. United States, No. 10-439 (Sept. 28, 2010),
available at http://sblog.s3.amazonaws.com/wp-content/uploads/2010/09/Al-Odah-cert-petition-9-
28-10.pdf (petitioning the Supreme Court to decide "[w]hether a preponderance of the evidence
standard, rather than a clear and convincing evidence standard, is sufficient under the Due Process
Clause of the Constitution and 28 U.S.C. § 2241 to support a ruling in favor of indefinite
imprisonment, potentially for life," at Guantanamo).

145. See Kiyemba v. Obama, 561 F.3d 509, 516 (D.C. Cir. 2009).

146. Compare Kiyemba v. Obama, 555 F.3d 1022, 1026, 1032 (D.C. Cir. 2009) (explaining that
"the due process clause does not apply to aliens without property or presence in the sovereign
territory of the United States" and that "Boumediene therefore specifically limited its holding to the
Suspension Clause") with Al-Qurashi v. Obama, No. 05-2385, 2010 U.S. Dist. LEXIS 85520, at *31
n.14 (D.D.C. Aug. 3, 2010) ("[I]t remains uncertain to what extent the Due Process Clause applies to
the detainees at Guantanamo Bay."), and Basardh v. Obama, 612 F. Supp. 2d 30, 33 (D.D.C. 2009)
("[T]he Court is spared from having to wade into the debate over whether the due process principles
recognized by the Supreme Court in Hamdi v. Rumsfeld also apply to a non-U.S. citizen held at
Guantanamo.").

147. Compare Al-Bihani v. Obama, No. 09-5051, 2010 U.S. App. LEXIS 18169, at *2 (D.C.
Cir. Aug. 31, 2010) (Sentelle, J., concurring in denial of rehearing en banc and characterizing as
dicta the panel's holding finding inapplicable international law of war principles), with id. at *26
(Kavanaugh, J., concurring in denial of rehearing en banc and offering further support for the panel's
holding finding inapplicable international law of war principles).
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appealed, yet every higher court decision has left many questions unanswered-
which, when answered by lower courts, have been appealed yet again. It might
be said that the trajectories of the cases assume the shape of a double or even
triple helix.

Various such treks up and down the judicial hierarchy can be tracked. 14 8

Rasul, for example, began with a district court opinion grappling, in significant
part, with whether detentions at Guantinamo fell within the non-justiciable war-
making means of the political branches' war against terrorism. 149 Given the
complexity of such an evaluation, the district court's opinion in favor of the
government was appealed, producing another discursive examination of the
subject, this time by the D.C. Circuit. 150 Both lower courts then were reversed
by the Supreme Court. 15 1 This pronouncement by the nation's highest Court
hardly resolved the matter: as previously mentioned, on remand to the district
court, the government simply renewed its motion to dismiss by asserting
executive authority over foreign affairs, 152 thus calling into question whether
the Supreme Court's dramatic decision actually had altered anything and
poignantly underscoring just how much uncertainty continued to face the lower
courts and plague the case law. 153 Indeed, two district court judges, tasked with
responding to Rasul, reached diametrically opposite conclusions. 154 One of the
judges specifically noted that "the Court would have welcomed a clearer
declaration in the Rasul opinion regarding the specific constitutional and other
substantive rights of the petitioners." 155 Embracing complexity thus made the
application of higher courts' rulings an extremely difficult taskl 56 and one

148. See WITTES, supra note 15, at 70 (describing "separate rounds of this back-and-forth" of
litigation).

149. Rasul v. Bush, 215 F. Supp. 2d 55 (D.D.C. 2002).

150. Al Odah v. United States, 321 F.3d 1134 (D.C. Cir. 2003).

151. Rasul v. Bush, 542 U.S. 466 (2004).

152. See Greenhouse, supra note 76, at 10.
153. See Rasul, 542 U.S. at 485 ("Whether and what further proceedings may become

necessary after respondents make their response to the merits of petitioners' claims are matters that
we need not address now."); BALL, supra note 15, at 127 ("[T]he Rasul majority opinion did not
provide any clear guidelines regarding the next steps in the legal processes for foreign nationals
detained at GuantAnamo."); Thai, supra note 92, at 525 n.137 ("in holding that petitioners had a
procedural right to challenge the legality of their detention under federal law, the Court did not
express an opinion on the merits of petitioners' underlying claims.").

154. Compare Khalid v. Bush, 355 F. Supp. 2d 311 (D.D.C. 2005) (granting the government's
motion to dismiss), with In re Guantanamo Detainee Cases, 355 F. Supp. 2d 443 (D.D.C. 2005)
(denying in part the government's motion to dismiss). Both cases later were consolidated by the D.C.
Circuit, Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007), and found their way to the Supreme
Court, Bournediene v. Bush, 553 U.S. 723 (2008).

155. In re Guantanamo Detainee Cases, 355 F. Supp. at 454.

156. See Boumediene, 553 U.S. at 817 (Roberts, C.J., dissenting) ("[T]he majority fobs that
vexing question off on district courts to answer down the road."); Anam v. Obama, No. CA 04-1194,
slip op. at 6-7 (D.D.C. Dec. 14, 2009) ("We have ... in this court now a difference in substantive
law that will be applied among the District Court judges. . . . We have different rules and procedures
being used by the judges. Different rules of evidence being used by the judges . . . ."); see also
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inevitably challenged by further appeals.

A similarly tangled trail from lower to higher courts and back again
emerged in the case of the Uighurs. After Hamdan and then Boumediene
traveled up and down-and then back up and back down-the judicial
hierarchy, it seemed resolved that GuantAnamo detainees could file habeas
petitions. What relief was available, however, remained unclear. Following the
D.C. Circuit's rejection of enemy combatant status in ParhatI57 and its
suggestive language regarding a court's authority to order release in response to
a habeas petition,158 the district court responded to precisely such a set of
petitions by ordering the Uighurs released into the U.S. 159 The government,
however, questioned whether that was really what the Court of Appeals had
envisioned in Parhat, and appealed-winning a reversal, as the D.C. Circuit
made clear that release on American soil was not, in fact, what Parhat had in
mind. 160 As this article goes to press, the uncertainty persists and the judicial
journey continues, with the Supreme Court having vacated the D.C. Circuit's
decision and remanded the case, 161 only to have the D.C. Circuit reinstate its
previous opinion. 16 2

Hence, virtually the entire string of major Guantinamo-related cases has
traveled from the D.C. District Court to the D.C. Circuit to the Supreme Court,
only to return to the district court with unanswered questions whose resolution
by district court judges is inevitably challenged first before the D.C. Circuit and
again before the Supreme Court. 16 3 The narrow rulings and reinterpretable

BENJAMIN WrITEs, ROBERT CHESNEY, & RABEA BENHALIM, BROOKINGS INST., THE EMERGING
LAW OF DETENTION: THE GuANTANAMo HABEAS CASES As LAWMAKING 1 (2010), available at
http://www.brookings.edu/-/media/Files/rc/papers/2010/0122_guantanamo witteschesney/0122_g
uantanamo wittes chesney.pdf ("While the justices [in Boumediene] insisted on a role for the
courts, they expressly refused to define the contours of either the government's detention authority
or the procedures associated with the challenges it authorized. All of these questions they left to the
lower courts to address in the first instance."); id. at 6 ("[Dletainees freed by certain district judges
would likely have had the lawfulness of their detentions affirmed had other judges who have
articulated different standards heard their cases. And the reverse is also true."); Stephen 1. Vladeck,
Common-Law Habeas and the Separation of Powers, 95 IOWA L. REv. BULL. 39, 53 (2010)
("Kennedy thereby anticipated exactly what has followed in the D.C. District Court: a process of
common-law judicial decision making in which the courts have articulated the rules that they have
then enforced."). See generally Baher Azmy, Executive Detention, Boumnediene, and the New
Common Law ofHabeas, 95 IOWA L. REV. 445 (2010).

157. Parhat v. Gates, 532 F.3d 834 (D.C. Cir. 2008).

158. Id. at 851.

159. In re Guantanamo Bay Detainee Litig., 581 F. Supp. 2d 33, 41 (D.D.C. 2008).

160. Kiyemba v. Obama, 555 F.3d 1022 (D.C. Cir. 2009).

161. Kiyemba v. Obama, 130 S. Ct. 1235 (2010).

162. Kiyemba v. Obama, 605 F.3d 1046 (D.C. Cir. 2010).

163. See Ahmed v. Obama, 613 F. Supp. 2d 51, 52 (D.D.C. 2009) (noting that "[a]fter more
than six years of litigation," the Supreme Court decided Boumediene, yet even there "[t]he Court did
not define what conduct the Government would have to prove, by a preponderance of the evidence,
in order to justifiably detain individuals-that question was left to the District Courts. Nor did the
Supreme Court lay down specific procedures for the district courts to follow in these cases." (citation

[Vol. 29:1

31

Geltzer: Decisions Detained: The Court's Embrace of Complexity in Guantana

Published by Berkeley Law Scholarship Repository, 2011



DECISIONS DETAINED

opinions produced by the courts' avoidance of time and space as limiting factors
constraining the war against terrorism have generated persistent judicial
uncertainty, as court after court must assess the complex factor of the war's
means. This cost burdens not only the detainees, who must await answers from
their cells in Guantinamo, but also the courts themselves, which find their
dockets flooded with endless litigation on the subject. In addition, the country as
a whole seems to suffer from the unrelenting uncertainty surrounding such a
major issue and the political energy and space that it therefore consumes.

B. Potential Institutional Diminution

A potentially more enduring cost to the judiciary is the threat of its
institutional diminution. The courts' embrace of complexity-in the form of
engagement with a complex limiting factor of war, rather than more bright-line
factors-seems to have banished the judiciary to the margins of the three
branches' interactions regarding the scope of the war against terrorism. Indeed,
the narrowness of the Supreme Court's and lower courts' rulings and the virtual
invitation to reinterpret those decisions already have ceded much ground to the
political branches, which consistently have taken the lead in setting and, when
necessary, re-setting detention policies.

The political branches have dominated definition of the parameters of post-
9/11 detention policies, despite the apparent judicial implications of an
unprecedented manner of detention. The AUMF 1 64 and the President's
"Military Order of November 13, 2001-Detention, Treatment, and Trial of
Certain Non-Citizens in the War Against Terrorism"1 65 laid the foundations for
detention policies. Even when the courts intervened, the political branches
reclaimed the lead with the Detainee Treatment Actl66 and Military
Commissions Acts. 167 At each stage, the political branches not only rebuffed the

omitted)); Maqaleh v. Gates, 604 F. Supp. 2d 205, 218-19 (D.D.C. 2009) ("This Court, then, has
little guidance as to what the citizenship factor means after Boumediene. . . . Boumediene also
provides little guidance on how to analyze the 'statute of the detainee' factor."); see also COLE &
DEMPSEY, supra note 60, at 188 (noting that in Hamdi, "[t]he Court left many questions unanswered
. . . . Lower courts are beginning to answer those questions, but their ultimate resolution will
probably require a return trip to the Supreme Court."); MAHLER, supra note 60 (describing at length
Hamdan's painstakingly protracted path up the judicial hierarchy); WITTES, supra note 15, at 123-24
("Since the first detainees came to GuantAnamo in the wake of the American intervention in
Afghanistan, habeas litigation has proceeded continuously up and down all levels of the federal court
system."); Matthew C. Waxman, Guantdnamo, Habeas Corpus, and Standards of Proof Viewing
the Law Through Multiple Lenses, 42 CASE W. RES. J. INT'L L. 245, 245 (2009) (noting that in
Boumediene "the Court left to district courts in the first instance responsibility for working through
the main procedural and substantive issues that would govern resulting habeas proceedings").

164. Pub. L. No. 107-40, 115 Stat. 224 (2001).

165. Military Order, 66 Fed. Reg. 57,833 (Nov. 16, 2001).

166. Pub. L. No. 109-163, 119 Stat. 3474 (2006).

167. Military Commissions Act of 2009, Pub. L. No. 111-84, 123 Stat. 2574 (2009); Military
Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (2006).
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courts' past actions but also took charge over the future. And they did so by
attacking the courts' very foundations: their jurisdiction.

Even while the judiciary reasserted itself and its jurisdiction first on
statutory and then on constitutional grounds, the political branches capitalized
on the courts' narrow rulings and reinterpretable opinions to evade their reach,
even with respect to American citizens held on American soil. The executive's
shifting treatment of Ali al-Marri provides a useful example. The government
arrested al-Marri, a Qatari citizen, on American soil and held him for sixteen
months with criminal proceedings pending against him. 168 Then, less than a
month before his trial was set to begin, the government designated him an
enemy combatant, rendering his criminal prosecution moot and entitling the
government to move him to a navy brig in South Carolina where he was held in
solitary confinement for almost six years. 169 As al-Marri's challenge to his
detention gradually wound its way through the courts, and even after Supreme
Court argument had been scheduled, the government changed tactics yet again
and re-indicted him, thus returning him to the federal court system in which he
eventually pled guilty. 170 Simply put, the executive remained a step ahead of the
courts at every stage in al-Marri's saga-and the courts essentially tolerated
it.171

Similarly, the executive made use of the distinct lack of clarity regarding
the scope of the war against terrorism to evade the reach of the courts in the
detention of Jos6 Padilla, an American citizen arrested in Chicago. He was first
held under a material witness warrant, then transferred to New York City and
held in a federal facility, and next labeled an enemy combatant and moved to a
navy brig.172 Eventually, Padilla was returned to federal court just in time to
avoid the possibility that the Supreme Court might consider his petition
contesting his confinement in the brig.17 3 A jury convicted Padilla and he was
sentenced to more than seventeen years in prison. 174 Once again, the executive

168. BALL, supra note 15, at 27-28.
169. Id at 28; FISHER, supra note 129, at 209; John Schwartz, Plea Deal Reached with Agent

for Al Qaeda, N.Y. TIMES, May 1, 2009, at A16.
170. Schwartz, supra note 169.

171. Then again, one might argue that, while opportunities for formal intervention eluded the
courts, the judiciary nonetheless exerted influence just through the pressure of looming judicial
decision-making. How much credit one should ascribe to the courts for exerting political, rather than
strictly legal, pressure regarding Guantinamo is a complicated issue worthy of further study.

172. BALL, supra note 15, at 27, 106; FISHER, supra note 129, at 197; MAROULIES, supra note
15, at 144-45. GOLDSMITH, supra note Il l, at 101, clarifies that Padilla was held at a different navy
brig from the one in which al-Marri was held.

173. BALL, supra note 15, at 31-32, 134-35 (quoting Eugene Fidell as calling Padilla's transfer
"a remarkable game of musical courtrooms"); see COLE & LOBEL, supra note 130, at 51;
MARGULIES, supra note 15, at 243-44; Johnsen, supra note 108, at 455-56; Linda Greenhouse,
Justices Let US. Transfer Padilla to Civilian Custody, N.Y. TIMES, Jan. 5, 2006, at A22.

174. Kirk Semple, Padilla Gets 17 Years in Conspiracy Case, N.Y. TIMES, Jan. 23, 2008, at
A14.

[Vol. 29:1

33

Geltzer: Decisions Detained: The Court's Embrace of Complexity in Guantana

Published by Berkeley Law Scholarship Repository, 2011



DECISIONS DETAINED

deftly, if dubiously, handled Padilla in a manner that not only kept him away
from conclusive assessment by the judiciary but also avoided effective judicial
review of key issues concerning the executive's war-time authority. 17 5 The lack
of judicially recognized bright lines surrounding the scope of the war against
terrorism effectively enabled the executive to hold the courts at bay, even for
matters arising on American soil.

Even when the courts found an opportunity to rule on key issues that went
beyond just their own jurisdiction, the political branches repudiated the
judiciary's determinations. In Hamdan, a plurality of four justices held that the
charge of conspiracy, not widely recognized outside the Anglo-American
judicial tradition, "is not triable by law-of-war military commission."1 76 That
holding, the potential significance of which surprised even Hamdan's lawyer, 177

would bar the charge of conspiracy from use before a military commission. The
political branches, in defiance of the Supreme Court's understanding of the law
of war, responded by specifically empowering Guantdnamo's military
commissions to try detainees on the charge of conspiracy. 178 The executive
branch then proceeded to include conspiracy charges in Hamdan's new military
proceedings; ultimately, he was acquitted on the conspiracy charges and
convicted of other charges.1 79

All of these demonstrations of the political branches' will and capacity to
evade judicial accountability amidst the war against terrorism underscore the
costs of the courts' embrace of complexity in limiting the scope of that war. As
this article approaches publication, some have begun to wonder whether courts
are having an impact through the habeas cases enabled by Boumediene,180 and

175. See BALL, supra note 15, at 123 (". . . Padilla made its way back to the Court in December
2005-but with totally diferent legal questions raised."); see also Rumsfeld v. Padilla, 542 U.S.
426, 430 (2004) ("We confront two questions: First, did Padilla properly file his habeas petition in
the Southern District of New York; and second, did the President possess authority to detain Padilla
militarily. We answer the threshold question in the negative and thus do not reach the second
question presented.").

176. Hamdan v. Rumsfeld, 548 U.S. 557, 600 (2006).
177. See MAHLER, supra note 60, at 284-85.

178. Military Commissions Act of 2006, Pub. L. No. 109-366, § 950v(b)(28), 120 Stat. 2600,
2630 (2006) ("CONSPIRACY.-Any person subject to this chapter who conspires to commit one or
more substantive offenses triable by military commission under this chapter, and who knowingly
does any overt act to effect the object of the conspiracy, shall be punished, if death results to one or
more of the victims, by death or such other punishment as a military commission under this chapter
may direct, and, if death does not result to any of the victims, by such punishment, other than death,
as a military commission under this chapter may direct."); see Fiss, supra note 76, at 656.

179. Johnsen, supra note 108, at 484-85; William Glaberson, A Conviction, but a System Still
on Trial, N.Y. TIMES, Aug. 10, 2008, at A27.

180. See HUMAN RIGHTS FIRST, HABEAS WORKS: FEDERAL COURTS' PROVEN CAPACITY TO
HANDLE GUANTANAMO CASES 1 (2010), available at http://www.humanrightsfirst.org/pdf/Habeas-
Works-final-web.pdf ("Habeas is working. The judges of the U.S. District Court for the District of
Columbia have ably responded to the Supreme Court's call to review the detention of individuals at
Guantinamo Bay, Cuba."); Huq, supra note 110, at 423 ("[I]ncreases in the rate of releases might
correspond to judicial action raising the probability of intrusive judicial supervision."); id. at 427
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perhaps the judiciary has indeed found firmer foundations. Then again, almost
nine years after the first detainees arrived at Guantinamo, dozens of detainees
remain there, and the basic contours of detention policy remain set by the
political branches. On the whole, by avoiding limiting factors that, once
recognized, would have provided hard and fast constraints and instead focusing
on the means of the war, the courts both generated persistent judicial uncertainty
and potentially lessened the judiciary's institutional standing during war-
time. 18 1 Narrow rulings, reinterpretable opinions, and benefits that were limited
to scarce particularized interventions had the effect of ceding ground to the
political branches in the conduct of the nation's wars that the judiciary may have
to struggle to recover.

VI.
CONCLUSION: WAR-TIME DEMOCRACY IN ACTION

American courts have expended countless courtroom hours and spilled
much ink in assessing the scope of the political branches' war against terrorism,
a necessary threshold determination in analyzing whether particular actions of
the political branches constitute lawful actions in service of that war. From early
detention-related decisions of the Supreme Court in Rasul and Hamdi to more
recent decisions of lower courts in Basardh and Ahmed, the judiciary has
consistently shied away from analyzing either time or space as a limiting factor,
instead focusing exclusively on the means of war-making as a limiting factor
permitting judicial scrutiny of the war against terrorism. Eschewing the clearer
factors and embracing the most difficult factor actually has made the courts' job
easier, at least for the moment: doing so has enabled narrow rulings and
opinions that appear reinterpretable in subsequent cases. At the same time, such
an approach risks potential doctrinal inconsistency as circumstances change.

Institutional reasons explain this focus on the part of the courts. Embracing
complexity has allowed the courts to avoid clear intrusion into the contested
space of political questions as well as to avoid direct and potentially unwinnable
conflict with the political branches. The strategy has yielded some benefits to a
handful of detainees who have been released pursuant to particularized judicial
intervention, but has also generated significant costs, first in the form of
persistent judicial uncertainty, as ultimate decision-making is detained, and

("[T]he bulk of releases (from 2004-08) have taken place against the 'shadow' of habeas
jurisdiction."). But see WrrrEs, CHESNEY, & BENHALIM, supra note 156, at 3 ("So fundamentally do
the judges disagree on the basic design elements of American detention law that their differences are
almost certainly affecting the bottom-line outcomes in at least some instances."); Huq, supra note
110, at 421 ("It is striking that at the most, less than four percent of releases from the Cuban base
have followed a judicial order of release-and even in these cases it is not wholly clear that release
would not have happened sooner or later.").

181. But see WIrrES, supra note 15, at 109-13 (arguing that "the Court's deepest impact to date
has not lain in the substance of anything it has done but in its insistence on its own predominant
role-the insistence that it has the final say.").
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second in the form of potential long-term marginalization of the judiciary during
war-time, as courts are sidelined while the political branches take the lead.

In the end, the courts' embrace of complexity has been an experiment in
war-time democracy in action. Consider Jack Balkin's assessment of the
Supreme Court's decision in Hamdan:

What the Court has done is not so much countermajoritarian as democracy
forcing. It has limited the President by forcing him to go back to Congress to ask
for more authority than he already has, and if Congress gives it to him, then the
Court will not stand in his way.... By forcing the President to ask for
authorization, the Court does two things. First, it insists that both branches be on
board with what the President wants to do. Second, it requires the President to ask
for authority when passions have cooled somewhat, as opposed to right after 9/11,
when Congress would likely have given him almost anything .... What the
Court has done ... is use the democratic process as a lever to discipline and
constrain the President's possible overreaching. 182

Balkin seems right, both in analyzing Hamdan and more broadly. The
courts' restraint in embracing complexity and engaging solely with the
complicated means of the war against terrorism has produced narrow rulings and
reinterpretable opinions that, in the end, empower the political branches-which
is to say that they empower popular democracy. It follows that what Congress
and the President have done in response to such judicial behavior is a more
direct reflection of the will of today's American people than sweeping, bright-
line intervention by the courts would have been. Balkin seems to suggest that
this outcome is praiseworthy; others find it worrisome. 183 Ultimately, the real
conclusion may be that, for better or for worse, the American people have ended
up with the Guantinamo that they really wanted.

This experiment in war-time democracy offers two lessons for the future.
First, a democratic dialogue emerges only if the relevant interlocutors in fact
heed the call to conversation. Here, the executive branch appeared distinctly
uninterested in discussion, and instead treated each judicial conversation-starter
as a challenge to be fended off with a counter-thrust. 184 Moreover, a majority in

182. Posting of Jack Balkin to Balkinization, http://balkin.blogspot.com/2006/06/hamdan-as-
democracy-forcing-decision.html (June 29, 2006, 13:07 EST); see BALL, supra note 15, at 177
("Hamdan suggested that the Bush surrogates deal substantively with the other coordinate branch of
the national government: the dormant and thoroughly bullied U.S. Congress."); WITTES, supra note
15, at 14 ("Hamdan forced the administration once again to go to Congress . . . ."); Fallon &
Meltzer, supra note 30, at 2093 ("[Hamdan's] principal effect was to invite Congress to determine
whether to authorize military trials that depart significantly from procedural norms that the Court
understood to have been incorporated into statutes governing military commissions."); Johnsen,
supra note 108, at 484 ("Hamdan's greatest effect to date has been to force the President to work
with Congress, within constitutional boundaries, to implement desired policies.").

183. See Fiss, supra note 76, at 657, 658 (criticizing the view that "Uludiciat insistence that the
President turn to Congress and gain its assent would further the democratic purposes of the
Constitution" and that "the democratic values of the Constitution are furthered by simply enhancing
the power of political institutions"; and arguing instead that "a robust use of the judicial power ...
enhances the deliberative character of the majority's decision").

184. See GOLDSMIH, supra note 111, at 123-35.
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Congress proved keen to support the executive in both that perspective and that
response, and thus provided legislative backing for an adversarial rather than
conversational reply to the courts.185 Ultimately, the judiciary can initiate a
productive, democracy-developing dialogue only if its potential interlocutors in
the political branches actually prefer discussion to defiance.

Second, this recent experience with Guantinamo-related litigation reveals a
particular advantage of the executive branch over its coordinate branches in
setting policy in certain controversial areas such as detention. While others have
noted the general tendency for the executive branch to prevail on national
security matters, 186 the particular advantage manifested in the detention context
is the executive's unitary nature. Congress is designed to clash internally, pitting
senator against senator, representative against representative, and even House
against Senate. The Supreme Court is structured to clash internally as well, with
nine justices sitting atop the judicial pyramid with the recognition that five of
them often will disagree with the four others. In contrast, the executive is
decidedly unitary: the president is empowered to ensure that those below him in
the executive hierarchy implement rather than interfere with his policies.187

Hence, when the branches end up eschewing dialogue and instead clash with
one another over a controversial policy, the executive branch is likely to prevail
if it pursues its course fiercely enough, as the executive enters the fray singularly
united while facing two branches designed to be internally divided. In turn,
judicial behavior intended to be democracy-forcing may turn out to be
executive-empowering when the other two branches are divided-an outcome
that, depending on the particular executive, can be a very different result,
indeed.

As the war against terrorism drags on, perhaps courts will come to question
its temporal limits.188 As the geographic scope of that war swells, perhaps
courts will come to assess its spatial boundaries. 18 9 Thus far, however, courts

185. See Greenhouse, supra note 76, at 2 (noting "congressional servility").

186. See generally KOH, THE NATIONAL SECURITY CONSTITUTION, supra note 97.

187. See generally Neal Kumar Katyal, Internal Separation of Powers: Checking Today's Most
Dangerous Branch from Within, 115 YALE L.J. 2314 (2006).

188. Cf Brief of Petitioners at 59, Kiyemba v. Obama, No. 08-1234 (2009) ("[T]he question is
presented by seven years in the Guantinamo prison."). Because the D.C. Circuit's decision in
Kiyemba was vacated by the Supreme Court, Kiyemba v. Obama, 130 S. Ct. 1235 (2010), then
reinstated by the D.C. Circuit, Kiyemba v. Obama, 605 F.3d 1046 (D.C. Cir. 2010), this question
concerning temporal limits still lacks a definitive answer.

189. Cf Joint Brief for Petitioners-Appellees at 1-2, Maqaleh v. Gates, 605 F.3d 84 (D.C. Cir.
2010) (No. 09-5265) ("Though none of the Petitioners has any connection to Afghanistan, they were
unlawfully rendered from third countries to U.S. military custody in Afghanistan."). In Maqaleh, the
D.C. Circuit explicitly sought, and failed to identify, a limiting principle that would have been, at
least in significant part, geographic. See Maqaleh v. Gates, 605 F.3d 84, 95 (D.C. Cir. 2010) ("[T]he
court engaged in an extend dialog [sic] with counsel for the petitioners in which we repeatedly
sought some limiting principle that would distinguish Bagram from any other military installation.
Counsel was able to produce no such distinction."). As this article went to press, it remained unclear
whether the Maqaleh petitioners would petition for certiorari from the Supreme Court, leaving the
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have avoided both time and space, instead assessing the permissible scope of
today's war based solely on its means. Whether the enduring beneficiary of such
judicial minimalism proves to be war-time democracy or the war-time executive
remains to be seen.

geographic question without a definitive answer from the nation's highest Court.
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Toward A 'European Model' of Same-Sex
Marriage Rights: A Viable Pathway for the

U.S.?

By
Christy M. Glass, Nancy Kubasek and Elizabeth Kiester*

INTRODUCTION

The much-publicized passage of Proposition 8 in California, effectively
banning same-sex marriage through an amendment to the state constitution,I is
but the most recent of several successful efforts by well-organized opponents of
same-sex marriage. 2 Indeed, since President Clinton signed the federal Defense

* Christy Glass is Assistant Professor of Sociology at Utah State University, B.A. University of
Michigan; M.A. M.Ph. Ph.D. Yale University. She is a comparative scholar whose primary research
areas are social inequalities, welfare, and work. Nancy Kubasek is a Professor of Legal Studies at
Bowling Green State University, B.A. Bowling Green State University; J.D. University of Toledo
College of Law. She is the author of over fifty law review articles and several books. Elizabeth
Kiester is a graduate student at Utah State University. Her thesis analyzes demographic trends
relating to family policies.

1. Proposition 8, otherwise known as the California Marriage Protection Act, was a ballot
proposition and state-level constitutional amendment that effectively overturned the California
Supreme Court's ruling that denying same-sex couples the right to marry was unconstitutional. In
other words, what made this proposition's passage so notable was that, rather than preempting a
court's potential decision to allow same-sex marriage, this constitutional ban overturned an existing
court-granted right to marry for same-sex couples. This measure, which was passed in November
2008, amended Article II, Section 8 of the California Constitution with the following clause: "Only
marriage between a man and a woman is valid or recognized in California." Institute of
Governmental Studies, UC Berkeley, Proposition 8: The Latest Effort to Ban Same-Sex Marriage in
California, http://igs.berkeley.edu/library/hot-topics/2008/Nov2008Election/Prop8main.html (last
visited Oct. 11, 2010).

2. On August 4, 2010, a federal judge, Vaughn R. Walker, ordered that enforcement of
Proposition 8 be stopped, declaring the marriage ban unconstitutional. Specifically, Judge Walker
ruled, "In the absence of a rational basis, what remains of proponents' case is an inference, amply
supported by evidence in the record, that Proposition 8 was premised on the belief that same-sex
couples simply are not as good as opposite-sex couples. Whether that belief is based on moral
disapproval of homosexuality, animus towards gays and lesbians or simply a belief that a
relationship between a man and a woman is inherently better than a relationship between two men or
two women, this belief is not a proper basis on which to legislate." Perry v. Schwarzenegger, 704 F.
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of Marriage Act (DOMA) in 1996,3 nearly forty states have passed Defense of
Marriage Acts, which prohibit same-sex marriage at the state level.4 As
American advocates of same-sex marriage rights mobilize to counter these
efforts, several countries throughout the world are moving toward full marriage
equality for same-sex couples. 5 This paper attempts to assess the viability of
achieving same-sex marriage rights in the United States through pathways
pursued by five European countries: Belgium, the Netherlands, Norway, Spain
and Sweden. Though these countries vary a great deal in terms of political
culture and gay rights histories, they are alike in that each has granted full

Supp. 2d 921, 1002 (N.D. Cal. 2010) (citing Palmore v. Sidoti, 466 U.S. 429, 433, ("[T]he
Constitution cannot control [private biases] but neither can it tolerate them."). Shortly thereafter the
United States Court of Appeals for the Ninth Circuit issued a stay on the performance of same-sex
marriages until it determines the constitutionality of the marriage ban. Perry v. Schwarzenegger, No.
10-16696 2010 WL 3212786 (9th Cir. Aug. 16, 2010).

3. The Defense of Marriage Act, signed in 1996 by President Clinton, has two provisions.
The first defines marriage, for federal purposes, as only heterosexual: "In determining the meaning
of any Act of Congress, or of any ruling, regulation, or interpretation of the various administrative
bureaus and agencies of the United States, the word 'marriage' means only a legal union between
one man and one woman as husband and wife and the word 'spouse' refers only to a person of the
opposite sex who is a husband or a wife." The Defense of Marriage Act, Pub. L. No. 104-199, 110
Stat. 2419, 1 U.S.C. § 7 (2000). The second provision states that, "No state, territory, or possession
of the United States, or Indian tribe, shall be required to give effect of any public act, record, or
judicial proceeding of any other State, territory, possession, or tribe respecting a relationship
between persons of the same-sex that is treated as a marriage under the laws of such other State,
territory, possession, or tribe, or a right or claim arising from such relationship." Pub. L. No. 104-
199, 110 Stat. 2419, 28 U.S.C. § 1738C (2000).

4. As of December 2009, only five states grant full marriage equality to same-sex couples.
They include: Connecticut, Iowa, Massachusetts, New Hampshire, and Vermont. Thirty-eight states
recognize laws that ban same-sex marriage. They include: Alabama (2006), Alaska (1998), Arizona
(2008), Arkansas (2004), California (2008), Colorado (2006), Delaware (1996), Florida (2008),
Georgia (2004), Hawaii (1998), Idaho (2006), Illinois (1996), Indiana (1997), Kansas (2005),
Kentucky (2004), Louisiana (2004), Maine (1997), Michigan (2004), Minnesota (1997), Missouri
(2004), Mississippi (2004), Montana (2004), Nebraska (2000), North Carolina (1996), North Dakota
(2004), Ohio (2004), Oklahoma (2004), Pennsylvania (1996), South Carolina (2006), South Dakota
(2006), Tennessee (2006), Texas (2005), Utah (2004), Virginia (2006), Washington (1998), West
Virginia (2000), Wisconsin (2006), and Wyoming (2003). See Freedom to Marry, State Anti-Gay
Constitutional Amendments and Laws (Nov. 9, 2009), http://www.freedomtomarry.org/page/-
/files/pdfs/091109%20RR%2OAnti-Gay%20Amendments%20&%2OLaws.pdf

5. The Netherlands became the first country to grant full marriage rights to same-sex couples
in 2001 under the Act Opening the Institute of Marriage, Burgerlijk Wetboek [BW] [Civil Code] art.
30:1 (Neth.). Same-sex marital relationships have also been recognized in Belgium since 2003, see
Burgerlijk Wetboek [BW] [Civil Code] art. 143 (Belg.); in Canada since July of 2005, see The Civil
Marriage Act, 2005 S.C., ch. 33 (Can.); in Spain since 2005, see Law 13/2005 (C6digo Civil [C.C.]
[Civil Code] 2005, 157 (Spain) (amending the Civil Code on the right to contract marriage); in South
Africa since 2006, see Civil Union Act 17 of 2006 (S. Afr.); and in Sweden since 2009, see
International Lesbian and Gay Association of Europe, Country-By-Country Guide: Sweden,
http://www.ilga-europe.org/home/guide/countrybycountry/sweden (last visited Oct. 11, 2010).
Civil unions or registered partnerships are available to same-sex couples in Andorra, Columbia,
Czech Republic, Denmark, Ecuador, Finland, France, Germany, Greenland, Hungary, Iceland,
Luxembourg, New Caledonia, New Zealand, Slovenia, the United Kingdom, and Uruguay.
International Lesbian and Gay Association, Marriage/Substitutes to Marriage, http://ilga.org/ilga/en/
Articles?select-tag:marriage/substitutes%20for/o20marriage (last visited Oct. 11, 2010).
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marriage rights to same-sex couples in the past decade. 6

We begin by briefly reviewing the recent history of the battle to achieve
same-sex marriage rights in the U.S. in Section I. In Sections II through VI, we
provide in-depth comparative case studies of the ways in which equal rights
advocates successfully won same-sex civil marriage rights at the federal level in
Belgium, the Netherlands, Norway, Spain and Sweden. Next we critically
evaluate these comparative cases to identify the central pathways by which these
countries successfully achieved same-sex marriage rights. We conclude in
Section VIII that the most important lesson for the U.S. lies in developing a
long-term strategy that begins with federal recognition of civil unions or
domestic partnerships. As these case studies suggest, the successful transition to
full marriage equality depends above all else upon the ascension to power of a
strong, politically left ruling party or coalition willing to advance marriage
equality even in the face of opposition.

I.
RECENT HISTORY OF SAME-SEX MARRIAGE RIGHTS

A. From Hawaii to DOMA: The History of Marriage Rights in the U.S. since
1990

Despite its prominence in political debates in recent years, same-sex
marriage rights have a relatively short history in the United States.7 In

6. This paper does not include important European cases where registered domestic
partnerships and/or civil unions between same-sex couples have been recognized, including the
Czech Republic, Denmark, Finland, France, Germany, Hungary, Luxembourg, Slovenia,
Switzerland and the United Kingdom. ILGA Europe, Marriage and Partnership Rights for Same-Sex
Partners: Country-By-Country, http://www.ilga-europe.org/europe/issues/gbt families/marriage
andpartnership rights for same sex partnerscountry by country (last visited Oct. 11, 2010). We
limit our analysis to European countries where same-sex marriage rights have been achieved because
we believe that these cases have the most relevance for the U.S. In the United States, over one
thousand federal benefits are granted to married couples, including social security benefits and
federal income tax premiums. Because of the financial, social, and political returns of marriage in
the U.S., we limit our analysis to those countries in which the full range of benefits and recognition
associated with federal marriage rights have been granted to same-sex couples. For an analysis of the
limitations of domestic partnership recognition in the U.S. context, see Craig A. Bowman & Blake
M. Cornish, A More Perfect Union: A Legal and Social Analysis of Domestic Partnership
Ordinances, 93 COLUM. L. REv. 1164 (1992). In arguing that civil unions and domestic partnerships
are not equivalent to marriage culturally or economically, we depart from Eskridge, who refers to
these non-marriage alternatives as "different but equal." WLLIAM N. ESKRIDGE, EQUALITY
PRACTICE: CIVIL UNIONS AND THE FUTURE OF GAY RIGHTS 128-39 (2002).

7. This is not to suggest that same-sex marriage was an entirely new political concept in the
early 1990s, only that same-sex marriage did not achieve national political salience until the decision
of the Hawaiian Supreme Court. As early as 1971, a gay couple argued unsuccessfully that the lack
of language prohibiting marriage between a man and a woman effectively authorized marriage
between individuals of any sex. Baker v. Nelson, 191 N.W.2d 185, 187 (Minn. 1971). In 1973
Maryland enforced a law that defined marriage as a union between a man and a woman, and in the
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December 1990, three same-sex couples requested civil marriage licenses in
Hawaii and were denied four months later. The couples' case was eventually
heard by the Hawaii Supreme Court, which ruled that the denial of marriage
licenses to same-sex couples violated the state's constitutional guarantee of
equal protection.8 This landmark ruling ignited a political firestorm. Same-sex
marriage opponents mobilized a strong, well-organized political backlash, which
resulted in constitutional and statutory legal restrictions at the federal and state
level. 9

In recent years, opponents have been wildly successful in mobilizing anti-
marriage constituencies at the state level. Today, groups including conservative
political actors, voters, and scholars form what some have billed a "marriage
movement," aimed at protecting traditional marriage by, among other things,

same year a Kentucky court denied a lesbian couple the right to a marriage license. Jones v.
Hallahan, 501 S.W.2d 588, 590 (Ky. 1973). See WILLIAM N. ESKRIDGE, THE CASE FOR SAME SEX
MARRIAGE: FROM SEXUAL LIBERTY TO CIVILIZED COMMITMENT 54-57 (1996) for further detail on
the fight for same-sex union recognition in the 1970s. Despite this smattering of cases centering on
marriage rights, most early activism around same-sex partnerships focused on domestic partnership
ordinances and civil union statutes. Major early successes in these arenas were achieved in
California in the 1980s. The first domestic partnership ordinance was adopted in Berkeley in
December 1984. City of Berkeley Domestic Partnership Information, http://www.ci.berkeley.ca.us/
contentdisplay.aspx?id=4206 (last visited Oct. 30, 2010). The following year, West Hollywood
mayor Valerie Terrigno created the first domestic partnership registry in the U.S., which allowed all
municipal employees to register and receive benefits for same-sex partners. Stephen Braun, West
Hollywood Law Would Expand Rights of Unmarried Couples, L.A. TIMES, Jan. 31, 1985, at WSl;
Robert Lindsey, West Hollywood Acting on Pledges, N.Y. TIMES, Mar. 19, 1985, at A16. Marriage
did not become central to the political agenda of the gay rights movement until the 1990s, but by this
time the movement had already fought against a broad range of discriminatory laws and practices
against same-sex individuals and couples. These struggles included, but were not limited to, the
decriminalization of homosexuality through the repeal of state-level sodomy laws and employment
and housing-related discrimination. For an excellent history of the American gay rights movement
prior to the infamous Stonewall riots, see VERN L. BULLOUGH, BEFORE STONEWALL: ACTIVISTS FOR
GAY AND LESBIAN RIGHTS IN HISTORICAL CONTEXT (2002). For insight into the contemporary gay
rights movements from 1950 to 2001, see ERIC MARCUS, MAKING GAY HISTORY: THE HALF
CENTURY FIGHT FOR LESBIAN AND GAY EQUAL RIGHTS (2002).

8. Baehr v. Lewin, 852 P.2d 44 (Haw. 1993).
9. States that have passed anti-marriage statutes, legislation or constitutional amendments

banning same-sex marriage since 1993 include: Alabama, Alaska, Arizona, Arkansas, California,
Colorado, Florida, Georgia, Hawaii, Idaho, Illinois, Kansas, Kentucky, Louisiana, Maine, Michigan,
Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, North Carolina,
North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee,
Texas, Utah, Virginia, Washington, West Virginia, Wisconsin. As of December 2009, only five
states, Massachusetts, New Jersey, New Mexico, New York, and Rhode Island, have no statutes or
constitutional amendments prohibiting same-sex marriage and only five states, Iowa, Vermont,
Massachusetts, New Hampshire, and Connecticut, allow same-sex marriage. For state-by-state
histories and specific state-level DOMA language, see Danielle O'Connell, Federal and State
DOMA Language, http://www.cga.ct.gov/2002/olrdata/jud/rpt/2002-R-0957.htm. For a compilation
of more detailed information on state-level prohibitions, see Paul Axel-Lute, Same-Sex Marriage: A
Selective Bibliography of the Legal Literature, RUTGERS UNIV. LAW LIB., http:/law-
library.rutgers.edu/SSM.html#jurisus (last updated Sept. 25, 2010).
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preventing the extension of marriage rights to same-sex couples. 10 However,
arguably the most severe blow to marriage-rights proponents came with
Clinton's signing into law the Defense of Marriage Act in 1996.11 This act, with
which the federal government limited marriage to heterosexual couples for the
first time,12 validated anti-marriage-rights activists' efforts and paved the way
for electoral victories at the state level.

DOMA has two provisions. The first defines marriage as "a legal union
between one man and one woman as husband and wife" and limits the term
"spouse" to "a person of the opposite-sex who is a husband and wife." 1 3 The
second provision states:

No State, territory, or possession of the United States or Indian tribe, shall be
required to give effect to any public act, record or judicial proceeding of any
other State, territory, possession, or tribe respecting a relationship between
persons of the same-sex that is treated as marriage under the laws of such other
State, territo ', possession, or tribe, or a right or claim arising from such
relationship.1

Thus while the first provision codifies marriage at the federal level as
exclusively heterosexual unions, the second relieves states from recognizing
same-sex marriages recognized in other states.

10. According to Bernstein for example, the premise of this movement is that marriage is
socially desirable, under threat, and in need of protection. Anita Bernstein, For And Against
Marriage: A Revision, 102 MICH. L. REv. 129, 13 (2003); see also Judith Stacey, Family Values
Forever: In the Marriage Movement, Conservatives and Centrists Find a Home Together THE
NATION, Jul. 9, 2001. This movement has found support among social conservative political actors,
as well as scholars. For an example of a scholarly report that supports the premise of the marriage
movement, see The Council on Families in America, Marriage in America: A Report to the Nation,
in PROMISES To KEEP 293-318 (David Popenoe et al. eds., 1996). Sociologist David Popenoe, the
son of the eugenicist and early founder of marriage counseling, Paul Popenoe, and colleagues have
formed the National Marriage Project, now housed at the University of Virginia, and directed by
sociologist W. Bradford Wilcox. The center documents the factors leading to the so-called decline of
marriage and traditional family life. The stated mission of the center is "to provide research and
analysis on the health of marriage in America," and each year it produces an annual report titled
"The State of Our Unions." The Center's web site can be viewed at: http://www.virginia.edu/
marriageproject/history.html (last visited Mar. 25, 2010).

11. The timing of this law restricting marriage rights is somewhat ironic. 1996 was the same
year that Clinton signed into law The Personal Responsibility and Work Opportunity Act
(PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (1996), more commonly known as welfare reform
or welfare-to-work. In addition to moving welfare recipients into paying jobs, the stated objective of
the welfare reform bill was to "encourage the formation and maintenance of two-parent families,"
section 401a(4), based on the premise that "marriage is the foundation of a successful society,"
section 101(1).

12. When the Act was introduced in May 1996, its sponsors wrote that the purpose of the bill
was, in part, to "make explicit what has been understood under federal law for over 200 years; that
marriage is the legal union of a man and a woman as husband and wife, and a spouse is a husband or
wife of the opposite sex." Summary and Analysis, Defense of Marriage Act, Pub. L. No. 104-199,
110 Stat. 2419, 1 U.S.C. § 7 (May 7, 1996). While previous court rulings had used the language of
man and wife, no previous federal act had made this requirement explicit.

13. 1 U.S.C. § 7.
14. 28 U.S.C. § 1738C.
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Marriage-rights opponents have adopted the language of the first provision
and have successfully mobilized for state-level DOMAs. Since the passage of
the DOMA at the federal level in 1996, thirty-eight states have introduced either
DOMA legislation or constitutional amendments banning marriage between
individuals of the same-sex. 15

Despite these major political setbacks at the state level, a handful of
important victories for same-sex marriages have been achieved through the
judiciary. Since 1996, state supreme court decisions in Vermont, 16

Massachusetts, 17 Connecticut, 18 and Iowa1 9 have extended marriage rights to
same-sex couples. In New Hampshire, same-sex marriage rights have been
granted to couples since 2010, following the signing into law of a marriage
equality bill in 2009.20

These victories, however anomalous and limited in their impact,2 1 have
served to further fortify the efforts of same-sex marriage opponents. The
political backlash against same-sex marriage rights has focused on framing the
same-sex marriage debate in ever-stronger moral and cultural terms, thereby
cultivating a sense of moral panic among constituents. 22 These framing efforts

15. O'Connell, supra note 9.
16 Baker v. State, 744 A.2d 864 (Vt. 1999).

17 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941 (Mass. 2003). This victory remains a
tenuous one. Opponents of same-sex marriage in Massachusetts nearly forced a 2008 statewide vote
on a constitutional ban on same-sex marriage. But in June 2007, after over three years of debate, the
Massachusetts legislature narrowly upheld the court decision granting same-sex marriage rights,
thereby protecting this decision for at least five years.

18. Kerrigan v. Comm'r of Pub. Health, 289 Conn. 135, 957 A.2d 407 (Conn. 2008).

19. Vamum v. Brien, 763 N.W.2d 862 (Iowa 2009).
20. 2009 H.B. 436, Gen. Court, Reg. Sess. (N.H. 2009) (codified as amended at RSA 457:1-a

(2010)).

21. Though significant in their own right, state level marriage rights are limited in the
protections and benefits they grant to same-sex couples. While state-level recognition allows same-
sex couples to file joint state tax returns, they must continue to file federal taxes independently, thus
denying same-sex couples the benefits and premiums offered to married couples able to jointly file
incomes taxes. State-level benefits can include inheritance rights, workers compensation, health
insurance and pension benefits for partners of state employees, paid family leave, hospital visitation
rights, and healthcare decision-making. However, these statutes cannot provide the federal
protections and benefits granted to legally married couples as outlined in a 1997 report by the
General Accounting Office, which identified 1,049 federal laws in which "benefits, rights and
privileges are contingent on marital status," including Social Security benefits, veterans' benefits,
employment benefits and taxation. U.S. GEN. ACCOUNTING OFFICE, OFFICE OF THE GEN. COUNSEL,
B-275860, CATEGORIES OF LAWS INVOLVING MARITAL STATUS (1997).

22. Sociologist Barry Adam compares the tone and substance to this panic campaign to other
historical moral panics, which Stanley Cohen defines as "threats to societal values and interests ...
presented in a stylized and stereotypical fashion by the mass media .. . [when] moral barricades are
manned by editors, bishops, politicians . . . [and where] experts pronounce their diagnoses."
STANLEY COHEN, FOLK DEVILS AND MORAL PANICS 1 (1980) (quoted in Barry D. Adam, The
Defense of Marriage Act and American Exceptionalism: The "Gay Marriage" Panic in the United
States, 12 J. HIST. SEXUALITY 259, 260 (2003)). According to Adam, the moral panic around same-
sex marriage emerged out of the close relationship forged between the Republican Party and the
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have aided in state-level victories across the country, for example in California,
where prior to the passage of marriage bans, the majority of voters expressed
support for same-sex civil rights. 2 3 To date, the success of challenges to state
constitutional amendments banning same-sex marriage have been limited. 24

However, even the narrow handful of successes achieved through judicial
challenges has strengthened opponents' efforts at achieving a federal
amendment to the U.S. Constitution banning marriage between individuals of
the same-sex.

The Federal Marriage Protection Act,2 5 a proposed constitutional

Christian Right that aims to increase the conservative religious influence within American politics
by, in part, constructing homosexuality generally and same-sex marriage specifically as evidence of
America's cultural and moral decline. Evidence for this is provided by the immense financial and
institutional resources provided to state-level anti-marriage campaigns by conservative Christian
organizations as well as by the rhetoric of these campaigns, which seek to mobilize non-urban,
Christian and less-educated voters against so-called special rights of elite and immoral gays and
lesbians.

23. In a poll of likely voters conducted several months before the November election in which
Proposition 8 was passed, a majority of California voters indicated that they did not believe same-
sex relationships were morally wrong. Cathleen Decker, Californians Slimly Reject Gay Marriage,
L.A. TIMES, May 23, 2008. Another poll, conducted by the Public Policy Institute of California less
than two months prior to the election, found that 55% of likely voters were opposed to banning
same-sex marriage rights in the state. John Wildermuth, Poll: Same-sex Marriage Ban Not Wooing
Voters, S.F. CHRON., Sept. 25, 2008.

24. See, e.g., Andersen v. King County, 138 P.3d 963, 969 (Wash. 2006) (upholding
Washington's Defense of Marriage Act). The trial court in Andersen had found the state Defense of
Marriage Act passed in 1998 to be unconstitutional on its face because it violated the privileges and
immunities and due process clauses of the Washington state constitution by prohibiting same-sex
marriage. Id. at 970. The state supreme court, however, determined that same-sex couples were not
members of a suspect class and, therefore, that the trial court should have applied the rational basis
test, rather than strict scrutiny. Id. at 969. The court found that the DOMA met the rational basis test
and that the legislature had the power to limit marriage to opposite-sex couples. Id. Neither was the
picture hopeful in Michigan for same-sex marriage advocates. A Michigan appeals court found that
the constitutional ban on same-sex marriage barred state and local governments, as well as public
universities, from exercising their right to provide benefits to same-sex domestic partners. Nat'l
Pride at Work, Inc. v. Governor of Michigan, 732 N.W.2d 139, 156 (Mich. Ct. App. 2007), aff'd,
748 N.W.2d 524 (Mich. 2008). A county court judge in Iowa, however, struck down the Iowa
DOMA in August 2007, writing, "Couples ... who are otherwise qualified to marry one another
may not be denied licenses to marry or certificates of marriage or in any other way prevented from
entering into a civil marriage ... by reason of the fact that both persons comprising such a couple
are of the same-sex." Vamrnum v. Brien, No. CV5965, 2007 WL 2468667 (D. Iowa Aug. 30, 2007).
Because the ruling was appealed to the Iowa Supreme Court, the judge issued a stay of his ruling.
One same-sex couple, however, was able to marry during the four hours when the ruling was in
effect. Monica Davey, Iowa Permits Same-Sex Marriage, For 4 Hours, Anyway, N.Y. TIMES, Sept.
1, 2007, at A9. On April 3, 2009, the Iowa Supreme Court heard the case and unanimously rejected
the ban and extended the right to marry to all same-sex couples in the state. Jeff Eckhoff and Grant
Schulte, Unanimous Ruling: Iowa Marriage No Longer Limited to One Man, One Woman, DES
MoINEs REG., Apr. 3, 2009.

25. The first version of this amendment was originally introduced in the House in 2002 as the
Federal Marriage Amendment, sponsored by Rep. Ronnie Shows (D-MS). H.R.J. Res. 93, 107th
Cong. (2002). The proposed amendment made little progress in 2002 and 2003 before being defeated
in the House and the Senate in 2004. The Senate did not defeat the amendment on a direct vote, but
rather on a cloture vote, which would end debate and move to an up or down vote. The bi-partisan
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amendment banning same-sex marriage, was rejected by the U.S. Senate in June
2006 by a vote of 49 opposed and 48 in favor. 26 The goal of the amendment was
not simply to limit marriage between a man and a woman, but also to prevent
states and the judiciary from extending marriage rights-and therefore federal
marriage benefits-to same-sex couples. 27 Had it passed, this amendment would
have effectively ended state legislative and judicial challenges to DOMA.
Supporters of the Amendment have vowed that they will continue their efforts at
its passage.

The presence of a potent and well-organized backlash against same-sex
marriage rights is not unique to the U.S. 28 However, what is exceptional about

vote of 48 to 50 fell short of the 60 votes needed for cloture, which blocked the amendment from
continuing. The House was forty-six votes away from the required two-thirds majority in their 227 to
186 bipartisan vote. For the official status of the resolution, see H.R. 106, 108th Cong. (2003).

26. The Amendment required a two-thirds vote to pass. The narrow margin of the vote was a
great disappointment to those in favor of extending marriage rights to same-sex couples. Laurie
Kellman, Senate Rejects Gay Marriage Ban, S.F. CHRONICLE, June 7, 2006.

27. S.J. Res. 1, 109th Cong. (2005). The language of the proposed amendment reads in part:
"Marriage in the United States shall consist only of the union of a man and a woman. Neither this
Constitution, nor the constitution of any State, shall be construed to require that marriage or the legal
incidents thereof be conferred upon any union other than the union of a man and a woman." Id. at §
2. In his speech calling for a federal amendment, President Bush said a federal law was needed to
reign in "activist judges and local officials" who have made an "aggressive attempt to redefine
marriage." Press Release, Office of the White House Press Sec'y, President Calls for Constitutional
Amendment Protecting Marriage (Feb. 24, 2004) (on file with author). Indeed, a federal amendment
would apply marriage standards to all state constitutions, and the impact of a federal amendment
would be to allow states to ignore court mandates, and revoke any laws that provided such benefits
to same-sex couples. S.J. Res. 1.

28. Most organized opposition groups have been religious-based, as in the United States.
According to religion scholar Jeffrey Stout, "The major obstacle to the full legal recognition of
same-sex marriage in the U.S. is Christian opposition to it." Jeffrey Stout, How Charity Transcends
the Culture Wars: Eugene Rogers and Others on Same-Sex Marriage, 31 J. OF RELIGIOUS ETHICS 2
(2003). However, though opposition to same-sex marriage in the U.S. is dominated by conservative
fundamentalist Christian organizations, this is not necessarily true around the world. The Vatican's
opposition to same-sex marriage rights is well documented. To read the Vatican's official statement
regarding same-sex marriage, see "Considerations Regarding Proposals to Give Legal Recognition
to Unions Between Homosexual Persons", The Vatican, available at http://www.vatican.va/roman
curia/congregations/cfaith/documents/rc concfaithdoc_20030731_homosexual-unionsen.html
(last visited Dec. 16, 2009). In the statement, the Vatican quotes scripture identifying homosexuality
as "a serious depravity" and further argues "there are absolutely no grounds for considering
homosexual unions to be in any way similar or even remotely analogous to God's plan for marriage
and family." In response to the Spanish parliament's passage of a bill granting same-sex marriage
and adoption rights, Cardinal Alfonso Lopez Trujillo, the head of the Vatican's Pontifical Council on
the Family, decried the legislation as "iniquitous." Vatican Condemns Spain Gay Bill, BBC NEWS,
Apr. 22, 2005, http://news.bbc.co.uk/go/pr/fr/-/2/hi/europe/4473001.stm. For detailed insight into the
organization of conservative religious opposition groups in Canada, see SYLVAIN LAROCQUE, GAY
MARRIAGE: THE STORY OF A CANADIAN SOCIAL REVOLUTION (Lortimer 2006). Gevisser's excellent

analysis of opposition to homosexuality and same-sex marriage in Sub-Saharan Africa details the
ways in which opposition to gay rights, articulated in a religious and highly politicized context,
symbolizes African leaders' appeal to traditional values and a rejection of the importation of
Western cultural values. Mark Gevisser, Homosexuality in Africa: An interpretation and overview of
homosexuality in both traditional and modern African societies in AFRICANA: THE ENCYCLOPEDIA
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the U.S. case is the direction of change to date, namely, the regressive nature of
American politics and policies vis-a-vis same-sex marriage rights. 2 9 While only
a handful of countries have granted full marriage rights to date, many
industrialized countries have implemented some form of recognized partnership
status, either legally recognized civil unions or domestic partnerships. 30

Rather than attempt to explain the factors driving U.S. exceptionalism on
this issue, 3 1 this paper compares the trajectories of the five European countries
that have granted full marriage rights to same-sex couples. By identifying the
range of pathways by which these diverse countries achieved full marriage
rights, we hope to offer critical comparative guidance for the U.S. Before
turning to our case studies, we briefly review the status of same-sex marriage
rights around the globe.

B. Same-Sex Marriage Rights Around the Globe

To date, seven countries have successfully passed laws granting full legal
marriage rights to same-sex couples: Belgium, Canada, the Netherlands,

OF THE AFRICAN AND AFRICAN AMERICAN EXPERIENCE, (Kwame A. Appiah and Henry L. Gates, Jr.

eds., 1999). For a detailed exploration of the moral opposition to same-sex marriage rights in France,
see Claudina Richards, The Legal Recognition of Same Sex Couples: the French Perspective, 51
INT'L & COMP. L.Q. 2 (2002). For a broad review of various religious groups' official positions on
same-sex marriage, see THE PEW FORUM ON RELIGION & PUBLIC LIFE, RELIGIOUS GROUPS'
OFFICIAL POSITIONS ON SAME-SEX MARRIAGE (2010), http://pewforum.org/Gay-Marriage-and-
Homosexuality/Religious-Groups-Official-Positions-on-Same-Sex-Marriage.aspx. Very few
religious organizations have not made official statements condemning homosexuality generally and
same-sex marriage specifically. Religious organizations that support gay and lesbian rights,
including the right to marry, include the United Church of Christ, Unitarian Universalist Association
of Congregations, Reform, and Reconstructionist movements within Judaism, and some Hindu sects.
Id.

29. Sociologist Barry Adam emphasizes this point when he writes, "What is especially
noteworthy about this American trend is the degree to which it is exceptional on the world scene. At
a time when the legal recognition of gay and lesbian relationships has been proceeding apace in
advanced industrial nations around the world (most notably, in Scandinavia, the Netherlands,
Belgium, France, Canada, Germany, and Hungary and partially or locally in Australia, Austria,
Brazil, Columbia, Czech Republic, New Zealand, Portugal, South Africa, Spain, Switzerland, and
the United Kingdom), the efforts of U.S. legislators to prohibit legal recognition demand
explanation." Adam, supra note 22, at 259.

30. The first countries to extend domestic partnership protections to same-sex couples were
Denmark (1989), Norway (1993), Sweden (1995), and Iceland (1996). Israel, France, and Japan
recognize same-sex marriages performed in other countries. These examples do not include regions,
provinces or municipalities that grant some rights to same-sex couples through civil union
ordinances or domestic partnership registries. THE PEW FORUM ON RELIGION & PUBLIC LIFE, GAY
MARRIAGE AROUND THE WORLD (2009), http://pewforum.org/Gay-Mariage-and-Homosexuality/
Gay-Marriage-Around-the-World.aspx.

31. The literature on U.S. exceptionalism in the areas of cultural politics is exemplified by
Seymour Martin Lipset's classic work. SEYMOUR M. LIPSET, AMERICAN EXCEPTIONALISM: A

DOUBLE EDGED SWORD (1996). Barry Adam, supra note 22, specifically identifies three factors that
promote U.S. exceptionalism in the arena of same-sex marriage rights: American Protestantism,
labor movement politics, and gender and national identity.
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Norway, South Africa, Spain, and Sweden. 32 However, the major innovation in
granting partnership rights to same-sex couples occurred in Denmark in 1989.
Indeed, Denmark's registered partnership law was the first such law to be
introduced at the national level in any country around the globe. 33 Danish
partnership recognition granted property and inheritance rights to same-sex
couples, the first time that a national government guaranteed same-sex couples
any rights enjoyed by heterosexual couples. 34 Since 1989, several other
countries have followed Denmark in successfully introducing civil union and/or
registered domestic partnership laws. 3 5 Same-sex civil union or domestic
partnership status is also recognized in a number of regions and jurisdictions of
other countries, though not at the federal or national level. 36 These laws are
important symbolically because they represent a political commitment to legal
recognition of same-sex partnerships and are an important step towards full
equality. 3 7 These laws also allow same-sex partners to access a variety of
economic benefits, as well as social and political rights. 38 However, civil union

32. While these are the only countries that grant full marriage rights at the national and federal
level, same-sex marriages are performed in specified regions in Argentina, Australia, Mexico, the
United States, and Venezuela. Same-sex marriages are recognized though not performed in Aruba,
Israel, Antilles, and the Isle of Man. International Lesbian and Gay Association, supra note 5.

33. Ingrid Lund-Andersen, The Danish Registered Partnership Act, 1989: Has the Act Meant
a Change in Attitudes? in LEGAL RECOGNITION OF SAME-SEX PARTNERSHIPS: A STUDY OF
NATIONAL, EUROPEAN, AND INTERNATIONAL LAW 437, 417 (Robert Wintemute & Mads Andenaes
eds., 2001).

34. THE PEW FORUM, supra note 30.

35. These include Andorra, Austria, Columbia, the Czech Republic, Ecuador, Finland, France,
Germany, Greenland, Hungary, Iceland, Luxembourg, New Calendonia, New Zealand, Slovenia,
Switzerland, Wallis and Futuna, the United Kingdom, and Uruguay. Id.

36. For example, same-sex civil union and/or domestic partnership status is recognized in at
least one jurisdiction in Albania, Bolivia, Bulgaria, Burundi, Cambodia, Chile, China, Costa Rica,
Cuba, Democratic Republic of Congo, Dominican Republic, El Salvador, Estonia, the European
Union, Faroe Islands, Greece, Honduras, India, Ireland, Italy, Jamaica, Japan, Kosovo, Latvia,
Liechtenstein, Lithuania, Moldova, Montenegro, Nepal, Nigeria, Panama, Paraguay, the Philippines,
Poland, Romania, Russia, Serbia, Slovakia, Singapore, South Korea, Taiwan, Uganda, United States,
Ukraine, Venezuela, and Vietnam. INTERNATIONAL LESBIAN AND GAY ASSOCIATION, LGTBI
RIGHTS IN THE WORLD, http://ilga.org/map/LGBTI rights.

37. Barry Adam, supra note 22, at 261, 273, identifies an ideal typical pathway toward full
recognition of same-sex partnerships as beginning with decriminalization of anti-sodomy laws,
followed by the passage of human rights legislation that includes anti-discrimination provisions
related specifically to sexual orientation. These two legal advances create a framework whereby full
citizenship rights, including partnership rights, are eventually granted. Some kind of partnership
recognition either at the national, regional or provincial level, preceded the extension of full
marriage rights in nearly every country. See also Patrick Festy & Godfrey Rogers, Legal Recognition
of Same-Sex Couples in Europe, 61 POPULATION 4 (2006) for a history and breakdown of the range
of policy advancements related to same-sex couple recognition in Europe.

38. The range of benefits available to partnerships recognized as civil unions or domestic
partnerships vary a great deal. For instance, Denmark's domestic partnership statute provides legal
benefits equal to marriage, though with exceptions to the Legal Incapacity and Guardianship Act,
The Inheritance Tax Act, church ceremonies and adoption. Lov om registreret partnerskab
[Registered Partnership Act], Act No. 372 (1989) (Den.). However, as of July 2010, the Danish
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and domestic partnership laws typically do not grant the same socio-cultural
recognition and economic benefits as legal marriage. 39

Below we systematically review the histories of the successful political
battles to achieve same-sex marriage rights in five European countries that have
granted marriage rights to date. 40 Specifically, we identify the political
mechanisms used by proponents of same-sex marriage rights in each case to
identify viable pathways for the U.S. We present our case study analyses in the
chronological order in which the countries implemented full marriage rights for
same-sex couples.

II. HISTORY OF SAME-SEX MARRIAGE RIGHTS IN THE NETHERLANDS

On April 1, 2001, just moments after the landmark Dutch legislation
recognizing same-sex marriages took effect, two lesbian brides and six gay
grooms became the world's first homosexuals to legally marry in a colorful, pre-
dawn wedding in Amsterdam City Hall. 41 All of the couples were already
registered domestic partners, so the mayor asked each one in turn, "Will you
convert your partnership into a marriage and do you swear to fulfill all the duties
with which the law endows marriage?" 42

Final approval for the law legalizing same-sex marriage came on December

Parliament had amended the rights of couples in registered partnerships to include joint adoption of
children. Gays Given Equal Adoption Rights, COPENHAGEN POST, May 5, 2010,
http://www.cphpost.dk/news/national/88-national/48896-gays-given-equal-adoption-rights.html.
However, other domestic partnership and civil union statutes do not go as far. For instance, state or
provincial-level domestic partnerships or civil unions do not and cannot offer the full range of
federal benefits available to married couples. Most state-level civil unions in the United States offer
couples similar state-level benefits as married couples. However, state-level union recognition
cannot provide joint parental rights, immigration and residency for married partners, automatic
inheritance, spousal veterans benefits, society security or social security survivor benefits, Medicare,
joint tax filing, wrongful death benefits, and over one thousand additional benefits granted to
married couples at the federal level. U.S. GEN. ACCOUNTING OFFICE, GAO-04-353R, DEFENSE OF
MARRIAGE ACT: UPDATE TO PRIOR REPORT (2004).

39. For stirring arguments in favor of marriage as opposed to civil unions or domestic
partnerships, see EvAN WOLFSON, WHY MARRIAGE MATTERS: AMERICAN, EQUALITY AND GAY
PEOPLE'S RIGHT TO MARRY (2005); and JONATHAN RAUCH, GAY MARRIAGE: WHY IT IS GOOD FOR
GAYS, GOOD FOR STRAIGHTS, AND GOOD FOR AMERICA (2004), particularly Chapter 2, "Accept No
Substitutes", at 29-54.

40. We compared the U.S. to Canada in an early work, which identified several lessons the
U.S. could learn from our northern neighbor. Christy Glass and Nancy Kubasek, The Evolution of
Same-Sex Marriage in Canada: Lessons the US. Can Learn from their Northern Neighbor
Regarding Same-Sex Marriage Rights, 15 MICH. J. GENDER & JUST. 143, 154 (2008). Due to its
unique political history and broad variability from Europe, we do not include an analysis of South
Africa in this paper.

41. World's First Legal Gay Weddings, ONE NEWS, Apr. 1 2001,
http://tvnz.co.nz/view/news-world storyskin/34978; Same-Sex Marriage Legalized in Amsterdam
(CNN television broadcast Apr. 1, 2001), transcript available at http://transcripts.cnn.com/
TRANSCRIPTS/0104/01/sm.10.html.

42. Id
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19, 2000, when it was passed by the upper house of Parliament by a vote of 49
to 26,43 along with a bill granting adoption rights to same-sex couples.44 Just as
in the United States, where one party tends to be more opposed to granting
marriage rights to same-sex couples, in the Netherlands, all of the Christian
Democratic Senators voted against the law.45 Earlier in the year, the lower
house had passed gay marriage legislation by a vote of 109 to 33.46

The Senate, aware of the uniqueness of the country's recognition of same-
sex marriage, warned that other countries might not recognize the Dutch
marriages, although it noted such recognition was most probable in countries
that recognized same-sex registered partnerships.47 Consistent with this
admonition, the new law did not allow "marriage tourism"; the country would
not wed couples from other countries that wanted to come to the Netherlands to
take advantage of its same-sex marriage law.48

Two weeks before the bill was enacted, a poll conducted by the reformist
Daily newspaper revealed that 62% of Dutch people did not object to gay
marriages. 49 Thus, one of the factors favorable to same-sex marriage advocates
was that a majority of the population accepted the concept of gay marriage.

At the time of passage of this historic legislation, Dutch same-sex couples
had the same opportunity to register domestic partnerships as opposite-sex
couples and enjoyed the same legal benefits. For instance, since 1994, it had
been illegal for employers and providers of services to discriminate between
married and unmarried couples, including domestic partners.50 Between 1998
and July of 2000, nearly 9,500 couples registered their domestic partnerships. 5 1

Surprisingly, in spite of the fact that the Netherlands was the first country
to extend marital rights to same-sex couples, the Dutch were not the first to

43. Same Sex Dutch Couples Gain Marriage and Adoption Rights, N.Y. TIMES, Dec. 20,
2000, http://www.nytimes.com/2000/12/20/world/same-sex-dutch-couples-gain-marriage-and-
adoption-rights.html [hereinafter Adoption Rights].

44. The adoption bill passed by a slightly slimmer margin, 47 to 28. Id. The adoption law
made adoption rights of same-sex couples comparable to those of heterosexual couples; a same-sex
couple wanting to adopt need not be married nor in a domestic partnership, but must have lived
together for at least three years. Prior to the passage of this legislation, only one partner in a
domestic partnership could have full parental rights. Id.

45. Id.

46. Stanley Kurtz, Going Dutch? (Lessons of the same-sex marriage debate in the
Netherlands), WKLY. STANDARD, May 23, 2004, at 26.

47. At the time of the passage of this historic legislation, Sweden, Norway, Denmark, and
Iceland had domestic partnership registration systems similar to the one that had been in place in the
Netherlands. Adoption Rights, supra note 43.

48. Id.

49. Netherlands Legalizes Gay Marriage, BBC NEWS, Sept. 12, 2000, http://news.bbc.co.uk/
2/hi/europe/921505.stm.

50. Equal Treatment Act, Stb. 1994, p. 230.
51. Dutch Approve Gay Marriage, Adoption, TVNZ, Dec. 20, 2000, http://tvnz.co.nz/

content/23025.
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recognize same-sex domestic partnerships. Denmark was first in 1989, followed
by Norway in 1993 and Sweden in 1994.52 The history of how the Netherlands
became the first country to finally recognize same-sex marriage, as detailed
below, illustrates that the path to same-sex marriage may be filled with minor
setbacks, and that the goal may only be attained when a number of conditions
fall into place.

During the 1980's, Dutch same-sex couples seeking equal marriage rights
began entering into "cohabitation contracts," which gave gay couples the same
rights as heterosexual couples. These cohabitation contracts did not discriminate
against same-sex couples, but neither did they provide the same panoply of
benefits as marriage. 53 However, at that time, many in the gay community were
not interested in same-sex marriage; many felt that marriage was an "old
fashioned" institution that belonged to the heterosexual community. 54 Some
members of the gay community in the Netherlands did not understand exactly
why the Dutch gay movement, the COC, did not initially become more involved
in trying to obtain greater rights for same-sex partners, while others attributed
the COC's lack of involvement to its leadership's emphasis on individual
rights. 5 5 Still others may have felt content with the rights they had under the
cohabitation contracts. 56

Instead, much of the early advocacy for gay marriage rights came from
Henk Krol, the editor of Gay Krant, and from the Friends of Gay Krant
Foundation, which the former Vice Prime Minister and Commissioner of the
Queen Molly Geertsma established to advance gay rights. 57 The initial push for
same-sex marriage recognition occurred in the courts. A specialist "think
tank" 58 within the Friends of Gay Krant Foundation started constructing the
case that Dutch civil marriage, by its very terms, did not prohibit same-sex
couples from marrying. After much preparation, a gay couple represented by a

52. Id.

53. Tom Hundley, Homosexual Unions Slowly Gain Momentum in Europe, CHICAGO
TRIBUNE, June 30, 2004, at 4, available at: http://www.chicagotribune.com/news/nationworld/chi-
0406300271jun3O,1,6181033.story.

54. Id.

55. Henk Krol, The Long Road to Civil Marriage: From Trial Process to Reality, Gay Krant
[Gay News], http://gaykrant.nlindex.php?id=222.

56. Kees Waaldijk, How the Road to Same-Sex Marriage Got Paved in the Netherlands, in
LEGAL RECOGNITION OF SAME-SEX PARTNERSHIPS, supra note 33, at 441. Starting in 1979, same

and opposite sex cohabitating couples were given many of the same rights and duties as married
couples. Id. Gradually changes were made in areas of the law such as rent law, social securing,
income tax, pensions, and immigration. By 1994, it was illegal for any employer or any provider of
goods or services to discriminate between married and cohabitating couples. Equal Treatment Act,
supra note 50.

57. Krol, supra note 55, at 2.

58. This group included two legal experts, Loes Gijbels and Kees Waaldiijk of the University
of Leiden. Id. at 3. Rb. Amsterdam, 13 februari 1990, NJ 1990, 456 (Neth.) in Nancy G. Maxwell,
Opening Civil Marriage to Same-Gender Couples: A Netherlands-United States Comparison, 18
ARIZONA J. INT. AND COMP. LAW 141, 145 (2001).
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foundation lawyer applied to the head of the Amsterdam civil-affairs department
for a marriage license. The official turned down their request, but said, "it is up
to you to request a review of this decision," 59 which they immediately did. On
December 12, 1989, before a full three-judge panel in Amsterdam, the plaintiff's
attorney set out the inequities between gay and heterosexual couples'
treatment. 60 In February of 1990, the Amsterdam court made its ruling,
essentially refusing to decide whether the parties' human rights were violated
because they believed the Parliament should decide the question. 6 1 However,
the court did recognize that the Civil Code did not explicitly require that
partners be of the opposite-sex. 62

At the same time, a parallel case involving two female partners was also
making its way through the courts. On October 19, 1990, after they lost twice in
the lower courts, the Netherlands' Supreme Court ruled that the exclusion of
same-sex couples from marriage was justified, and thus not discriminatory under
Article 26 of the International Covenant on Civil and Political Rights. 63 The
Court relied on the fact that one of the legal consequences of marriage was that
the spouse of a woman giving birth was legally considered to be the father of her
child.64 In dicta, however, the Supreme Court stated that there was a
"possibility" that there was insufficient justification for specific other benefits of
marriage that are unavailable for same-sex couples in a lasting relationship.
Thus while the court denied equal marriage rights in this case, the ruling
suggested that denial of other marriage rights to same-sex couples might be
discriminatory and thus unconstitutional. 65

Amidst the publicity surrounding these two cases, several major parties
moved toward support for extending benefits and legal recognition to same-sex
couples, while a handful of minority parties remained strongly against extending
rights to same-sex couples. In 1990, in the Second Chamber of the Dutch
Parliament, a representative of the Christian Democrats (DCA) said that his
party did not wish to give gay relationships marital status but that the party
would consider other legislation extending rights and benefits to same-sex
couples. A representative of the Labour Party said his party was waiting for the
right moment to present a workable proposal to the Chamber. 66 The spokesman
for the Liberal Party thought that perhaps there might be a reconsideration of
marriage, with the possibility of recognizing some similar form of relationship

59. Id. at 4.

60. Id.

61. Id.

62. Krol, supra note 55, at 5

63. Rb. Amsterdam, supra note 58.

64. BW Book 1, Article 199 (a), (b).
65. Waaldijk, supra note 56, at 443.

66. Krol, supra note 55, at 5.
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for same-sex couples. 67 Minority radical right parties were opposed to any
recognition of marital rights for same-sex couples. 68 The Democrat (D-66)
member, Louise Groenman, and Green member, Peter Lankhorst, argued that
marital rights should not be reserved for opposite-sex couples. Other prominent
government officials, such as the Minister of Justice, a Christian Democrat, were
vocally opposed to making it possible for same-sex couples to marry. 69

A 1990 survey conducted by Gay Krant and Veronica Television revealed
that 52.8% of the Dutch population supported equal relationship rights for same-
sex and opposite-sex couples, while only 35.6% were opposed. 70 With the
national politicians still opposed, however, the Friends of Gay Krant Foundation
proposed an alternative marriage register that would guarantee the same rights
and duties as the official marriage Registry. 7 1 Another survey taken in 1992
showed that 63.5% of the Dutch were now supportive of equal relationship
rights - an increase of over ten percent. 72

In 1993, the Cabinet Dutch Parliament decided that same-sex couples who
could not marry should have the right to enter their relationship into the Registry
and receive the same rights as heterosexual couples, with the exception of
adoption rights. 73 The Second Chamber insisted that gay couples should also be
given adoption rights. Conflict over this issue prevented the approval of any
official legislation during the 1993 term. 74

In 1994, a partnership bill was introduced that would have allowed same-
sex partnerships to be registered, and would have given same-sex couples many
of the benefits of marriage. The proposed bill would have also opened up
registration to other couples formerly prohibited from marrying, such as brother
and sister.75 The bill was revised in 1995 and again in 1996, evolving to provide
many more of the benefits associated with marriage, and to allow the
registration of both same and opposite-sex couples; however, the provision
allowing registration of closely related partners was dropped. 76

Partnership legislation finally passed in both houses in 1997, and became
operational on January 1, 1998.77 With the additional passage of the Registered

67. Id.

68. Id.

69. Id.

70. Id. at 6.

71. Id.

72. Id at 7.
73. Id. at 8.

74. Id.

75. Parliamentary Papers II 1993/1994, 23761 nr.2 in Waaldijk, supra note 56, at 444.

76. Parliamentary Papers I 1994/1995, 23761 nr.5 and idem 1995/1996, nr.8. in Waaldijk,
supra note 56, at 444.

77. Stb. 1997, p. 32 in Waaldijk, supra note 56, at 444.
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Partnership Adjustment Act of 1997,78 changes were made to over one hundred
statutory provisions, giving significant additional rights to same-sex couples
who chose to register their partnerships. 7 9 Under the new law, registered
partners were awarded almost all of the rights afforded to married couples. Nine
months after the law passed, 5,000 couples had registered their relationships.
More of the couples were heterosexual than homosexual. 80 Yet, even though the
legislature had adopted registered partnership legislation and confirmed that it
planned to extend adoption rights to same-sex couples, it was still debating
extending full rights to civil marriage. 8 1

Some give significant credit for the ultimate passage of the Netherlands'
landmark legislation to the ascension to power of Boris Dittrich, a gay Dutch
legislator who represented the liberal D-66 party. Dittrich's first act in
Parliament was to introduce a measure granting same-sex marriage rights.82 Not
only did the liberal D-66 party gain more power after these elections, but also
for the first time since 1913, the government contained no representatives of the
socially conservative Christian Democratic Party. 83 A more liberal government
began a series of parliamentary debates and public appeals. 84

In 1996, the lower house of Parliament passed a non-binding motion calling
for gay marriage; 85 this led to a serious public debate about gay marriage.
Christian Democratic party chairman Hans Helgers made the argument that
procreation and parenthood were the essence of marriage. 86 Advocates of gay
marriage, on the other hand, denied this link. For example, in De Gay Krant
[The Gay News], a major gay publication, columnist Cees Van der Pluijm
rejected the idea that procreation should be linked with marriage, and argued
that, based on the principle of equality, if heterosexual couples were allowed to
marry, then homosexual couples should be allowed to as well. 8 7

As a consequence of this public debate, the government established the
Kortman Commission, made up of eight legal experts, to investigate the
potential consequences of opening up marriage and adoption to same-sex

78. Stb. 1997, p. 660 in Waaldijk, supra note 56, at 444.

79. See Wendy M. Schrama, Registered Partnership in the Netherlands, 13 INT. J. OF LAW,
POLICY & THE FAMILY 315 (1999).

80. Krol, supra note 55, at 15.
8 1. Id.

82. Matthew S. Bajko, Profile of Human Rights Watch's Boris Dittric, LGBT ASYLUM NEWS,
http://madikazemi.blogspot.com/2010/03/profile-of-human-rights-watchs-boris.html (last visited
Oct. 11, 2010).

83. Kurtz, supra note 46.

84. Id.

85. Id. The motion passed by a vote of 81 for to 60 against. Parliamentary Papers II
1995/1996,22700 nrs. 18 and 14; Parliamentary Debates II 1995/1996, 4883-4884.

86. Kurtz, supra note 46.

87. Id. Van der Pluijm actually opposed marriage for anyone, saying that permanent
monogamy was a fairy tale that everyone should repudiate. Id.
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couples. The Commission made its official report in October of 1997,
recommending unanimously that same-sex couples be able to adopt jointly or as
stepparents, and that other parental duties be extended to them." The
Commission also voted five to three in favor of allowing same-sex couples to
marry. 89 Interestingly, one of the commissioners unsuccessfully proposed
maintaining registered partnerships, but abolishing civil marriage, leaving
marriage as a religious institution regulated by the church, but with no legal
consequences. 90

D-66's strength grew after the 1998 elections, which put Dittrich in a
position to withhold his party's support from the governing coalition until they
agreed to support same-sex marriage legislation. 9 1 But the debate continued as
the religious parties persistently argued that the definition of marriage should
not be separated from its procreative purpose. In 2000, Kars Veling, speaking
for three of the smaller religious parties, repeatedly stressed "the unique and
universal procreative structure of marriage." 92 One of the strongest advocates of
the procreation position was Cees van der Staaij, a member of parliament from
one of the small religious parties, the SGP. He argued that the equality principle
was inapplicable to the same-sex marriage debate because that principle requires
only equal treatment of those who are similarly situated. If procreation is
essential to marriage and same-sex couples cannot procreate, he reasoned, then
same-sex couples and opposite-sex couples are not similarly situated; thus, the
equality principle is not relevant to the marriage debate. 9 3

While not able to prevent the passage of same-sex marriage, the opponents
were able to modify the benefits attached to same-sex marriage in a way that has
not generated much discussion. Van der Staaij raised what he saw as a very
significant problem related to the link between marriage and procreation:
whether the proposed law would recognize the existing ties of descent between
children and their married parents. In other words, what happens when two
women are married and one has conceived a child with a man outside of the
marriage? Does the child now have three legal parents-his two biological
parents and his mother's wife? 94 Van der Staaij saw this question as clearly
illustrating that same-sex and opposite-sex partners are not similarly situated.95

While this argument did not kill the same-sex marriage proposal, it did lead the

88. Waaldijk, supra note 56, at 447.

89. Id. at 448.

90. In rejecting this idea, the Commission noted that such an idea would be difficult in light of
the protection of marriage by Article 2 of the ECHR. Caroline Forder, An Undutchable Family Law
Partnership: Parenthood, Social Parenthood, Names, and Some Article 8 ECHR Case Law, in
INTERNATIONAL SURVEY OF FAMILY LAW: 1997, 265 (Andrew Bainham, ed.).

91. Hundley, supra note 53, at 4.

92. Kurtz, supra note 46.

93. Id

94. Id.

95. Id
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Parliament to decouple parental rights from the right to marry; in the legislation
that ultimately passed the non-biological partner does not have parental rights
until the child is legally adopted. 96

In less than a year after its passage, thousands of same-sex and opposite-
sex couples had entered into registered partnerships.9 7 In a survey
commissioned by the Ministry of Justice, members of opposite-sex partnerships
were asked why they opted for partnership registration over marriage. Some of
their responses included that "registered partnership is less binding than
marriage," while others professed "an aversion to marriage as a traditional
institution."9 8 Thus the survey demonstrates that allowing same-sex couples
partnership registration was not equal to the marriage rights of opposite-sex
couples.

With political momentum solidly behind same-sex marriage rights and with
concerns regarding parental rights addressed, Parliament moved toward passage
of marriage rights in 2000.99 In the final Parliamentary debate on gay marriage
legislation, Otto Vos, who represented the centrist-liberal VVD party, argued
that the real basis for marriage is love between two partners. 100 It is impossible,
of course, to know exactly what argument led to that final, historic vote. But,
with 109 members of Parliament voting in favor of gay marriage legislation and
only 33 against, the vote was a decisive victory for same-sex rights
advocates. 101

The final step was passing a law to adjust the language of other legislation
that was affected by opening up marriage to same-sex couples. The Adjustment
Act substituted gender-neutral language into sections of the country's laws that
formerly specified gender specific spouses or parents. 102

Henk Krol, a Dutch publisher, journalist, and gay activist, advocates a
gradual approach to pushing a same-sex marriage agenda. He believes that the
campaign for gay marriage in the Netherlands was helped by first legalizing
registered partnerships, as that helped the public adjust to the idea of same-sex
unions. 10 3

There are several different factors that could have led to the successful
legalization of gay marriage in the Netherlands. For example, much of the

96. Nancy G. Maxwell, Opening Civil Marriage to Same-Gender Couples: A Netherlands-
United States Comparison, 4 ELECTRONIC J. OF COMP. LAW (2000), http://www.ejcl.org/43/art43-
1.html#par43.

97. Kees Waaldijk, How the Road to Same-Sex Marriage Got Paved in the Netherlands, in
LEGAL RECOGNITION OF SAME-SEX PARTNERSHIPS, supra note 33, at 450.

98. Waaldijk, supra note 56, at 450.

99. Maxwell, supra note 96.
100. Kurtz, supra note 46.

101. Waaldjik, supra, note 56, at 453.

102. Id.

103. Hundley, supra note 53.
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worldwide opposition to gay marriage comes from organized religion. Thus, one
of the factors that might have made the Netherlands more receptive to gay
marriage is its lack of a strong religious community. 104 Also, the fact that the
Netherlands has a long history of protecting minority rights may have been
influential. 105 Finally, many of the benefits of marriage had already been
gradually given to same-sex couples, and same-sex relationships were already
recognized through registered partnerships. This meant that recognizing same-
sex marriage was a relatively small step when it was finally taken in the
Netherlands.

III. HISTORY OF SAME-SEX MARRIAGE RIGHTS IN BELGIUM

Belgium extended full marriage rights to same-sex couples on January 30,
2003, making it only the second country in the world, after the Netherlands, to
do so. 106 Couples were legally able to marry beginning on June 1, 2003. On that
day, Marion Huibrechts and Christel Verswyvelen became the first same-sex
couple to legally marry in the country. 107 Within the two years of the passage of
Belgium's same-sex marriage law, approximately 2,500 same-sex couples had
legally married. 108 As in the Netherlands, however, the fight to gain full
marriage rights for same-sex couples evolved over time.

The first major legislative victory occurred in November 1998, when
Belgium introduced "statutory cohabitation" to the country's Civil Code. This
provision granted limited rights to registered and cohabitating couples,
regardless of gender or sexual orientation. 109 In addition to extending some
rights and protections to same-sex couples, this victory was also significant
because its proponents included members from three major political parties in
Belgium's Chamber of Representatives: Social Christian, Socialist, and

104. Kurtz, supra note 46.

105. Virginie Guiraudon, Citizenship Rights for Non-Citizens: France, Germany and the
Netherlands, CHALLENGE TO THE NATION-STATE: IMMIGRATION IN WESTERN EUROPE AND THE
UNITED STATES 272 (Christian Joppke ed., 1998).

106. B.A. Robinson, Same Sex Marriage (SSM) in Belgium, ONTARIO CONSULTANTS ON
RELIGIOUS TOLERANCE, June 10, 2003, http://www.religioustolerance.org/hom-marl0.htm.

107. Sandro Contenta, June Weddings A First For Gay Belgians, TORONTO STAR, June 23,
2003, at Al, A19.

108. Festy and Rogers, supra note 37, at 430-32. According to Festy and Rogers, compared to
most of its western neighbors Belgian law goes the furthest in terms of the legal benefits attached to
marriage for same-sex couples and the country has the highest partnership registration rate.

109. Id. This amendment to the Code granted some tax and property rights to registered same-
sex partners as well as to cohabitating close relatives (e.g., parents and children, siblings). Under this
law, same-sex couples were still barred from full marriage rights and were not recognized as legal
couples under Belgium's family law statutes. Olivier de Schutter & Anne Weyembergh, Statutory
Cohabitation Under Belgian Law: A Step Towards Same-Sex Marriage? in LEGAL RECOGNITION OF
SAME-SEX PARTNERSHIPS, supra note 33, at 465.
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Liberal. 1 10 Shortly after this victory, in 1999, Belgium introduced prohibitions
against employment discrimination based on sexual orientation. This prohibition
was made into law in 2003.111

Organized pressure to expand benefits and privileges available to same-sex
couples was strongest in the Dutch-speaking northern areas of the country along
the border with the Netherlands. 112 Holebifederatie, the largest gay and lesbian
civil rights organization in the country, led the political mobilization.113 The
fight for full same-sex marriage rights was invigorated by the historic electoral
losses in 1999 of the ruling Christian Social party, the conservative party closely
affiliated with the Roman Catholic Church. 114 The fall of the Christian Social-
led government after forty years in power and the rise of a ruling coalition
comprised of Liberals, Socialists, and Greens created a window of opportunity
for the passage of progressive laws in the areas of same-sex rights. 115

In April 2001, shortly after same-sex marriage legalization passed in the
Netherlands, government officials began to reconsider Belgian law and the
remaining inequalities related to marriage rights for same-sex couples.
Compared to registered partnerships in the Netherlands, Belgian's statutory
cohabitation law was extremely limited in the rights and responsibilities granted
to those recognized as legal co-habitators. 116 One option available to the
government was to introduce civil union legislation for same-sex couples, like
several of Belgium's European neighbors. 117 However, after deliberation,
officials decided that passing civil union legislation would require drafting a
parallel system of rights and responsibilities for civil unions, while opening up
marriage to same-sex couples would be less complicated. According to one
government official, introducing civil union legislation "would have meant a
whole new type of legislation," whereas simply redrafting the language in
existing marriage law was a "really simple operation."1 18

110. See de Schutter & Weyembergh, supra note 109.

111. See id.

112. Robinson, supra note 106.
113. Id.

114. THE PEW FORUM, supra note 30
115. Same-Sex Marriage in Belgium, RELIGIOUS TOLERANCE, http://www.religious

tolerance.orgfhom marl0.htm (last visited Nov. 14, 2010).
116. Waaldijk, supra note 56
117. By 2001, civil unions or registered partnerships had been introduced in several European

countries including Denmark (since 1989), Finland (since 2002), France (since 1999), Germany
(since 2001), and Iceland (since 1996). EUROPEAN LABORATORY ON MARRIAGE AND REGISTERED
PARTNERSHIP (L.E.M.U.R.), http://www.disced.unisa.it/lemur/ENGLISH/LEMUR_3_ENG.htm (last
visited Oct. 11, 2010).

118. This quote is from Annemie Mercelis, legal advisor to Jef Tavernier, who has served as
Belgium's Federal Minister of Consumer Interests, Health and Environment since August 2002.
Tavernier oversaw the drafting of the bill that eventually granted full marriage rights to same-sex
couples. He replaced Magda Aelvoet, who was one of the first high-ranking politicians to urge the
Belgian government to legalize same-sex relationships. Robinson, supra note 106.
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On June 22, 2001, the Minister of Justice and the Cabinet approved a draft
bill that would amend Book I of the Civil Code, thereby eliminating language
denoting marriage as a contract restricted to opposite-sex couples. 1 19 The bill
was introduced to the Senate in May 2002 by representatives from several
political parties, including the Reformist Movement, the Liberal and Democratic
Party, the Socialist Party, the Ecology Party, and the Green party. 120 Thus, as
with the passage of "statutory cohabitation" legislation, this legislation was
introduced and supported by a multi-party coalition.

The bill passed by a significant margin, 46 in favor and 15 opposed, in the
Senate, and went on to passage in the Chamber of Representatives in January
2003 with a vote of 91 in favor and 22 opposed. 121 Notably, the only opposing
votes were cast by members of the Christian Democrat party and the neo-fascist
Vlaams Blok party, both of which had long opposed same-sex marriage
rights.122 King Albert II granted royal assent to the bill on Feb 13, 2003. The
Act was published in the Belgian Official Journal two weeks later, and then, in
accordance with article 23, it came into force on June 1, 2003.123

Significantly, support for extending marriage rights to same-sex couples
among members of Belgium's parliament in 2003 was not mirrored in Belgian
society at large. That year, only 37% of Belgians approved of allowing marriage
between same-sex couples, and only 19% of Belgians approved of extending
adoption rights to same-sex couples. 124

Despite this victory, same-sex couples were still denied equal parental
rights to opposite-sex couples, 125 namely the presumption of paternity, 126

119. De Schutter and Weyembergh, supra note 109. Waaldijk notes that while this law only
amended Book I of the Civil Code, the effect of the legislation was to amend numerous provisions
in the areas of family law, as well as several areas in other books within the Civil Code. Kees
Waaldijk, Others May Follow: The Introduction of Marriage, Quasi-Marriage and Semi-Marriage
for Same Sex Couples in European Countries, 5 JUD. STUD. INST. J. 104 (2005).

120. Robinson, supra note 106.
121. Loi Ouvrant le Mariage a des Personnes de Meme Sexe et Modifiant Certaines

Dispositions du Code Civil [Law Opening Marriage to Persons of the Same Sex and Amending
Certain Provisions of the Civil Code] of Feb. 28, 2003, MONITEUR BELGE [M.B.] [Official Gazette
of Belgium], Feb. 28, 2003, 3d. ed., 9880, available at http://www.just.fgov.be.

122. Waaldijk, supra note 119.

123. As a result of the passage of this bill, the first paragraph of article 143 of the Belgian Civil
Code (Book I, Title V, Chapter 1) reads, "Two persons of different sexes or the same-sex may
contract marriage." Robinson, supra note 106.

124. The low approval rating of marriage and adoption rights in Belgium contrasts with much
higher levels of approval in Denmark, Sweden, and the Netherlands at the time same-sex. Finland,
Norway, Germany, and France, however, reported approval of marriage and adoption rights
comparable to levels in Belgium. Festy and Rogers, supra note 37.

125. Waaldijk, supra note 119, at 116-17. According to Socialist party deputy Karine Lalieux,
"In spite of the very symbolic value of [the marriage law] and the positive signal it sends to the gay
community ... it remains blatantly hypocritical in one respect: a single person can adopt a child, but
not a homosexual couple." Gareth Harding, Belgium Legalizes Gay Marriage, UPI, Jan. 31, 2003,
available at http://www.upi.com/BusinessNews/Security-Industry/2003/01/31/Belgium-legalizes-
gay-marriage/UPI-46741044012415/.
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second-parent adoption, 127 and joint adoption. 128 For instance, until 2005,
Belgian law identified the biological parent in families with same-sex partners
as the sole parent of the child. Furthermore, amendments to the marriage law
provided no provision for joint custody by married same-sex partners.12 9

Advocates of full marriage and parental rights for same-sex couples
introduced amendments in 2003 that would eliminate the words "of different
sex" from those articles of the Civil Code that restrict second parent adoption
and joint adoption among same-sex couples.130 On December 1, 2005
Belgium's Chamber of Representatives approved these amendments. This
proposal was passed in April 2006, and as a result, same-sex couples were
legally allowed to adopt, as well as co-parent children. 13 1

The mission that started in Belgium in 1998 reached its primary goal five
years later in 2003, and there has been additional broadening of family law ever
since. Despite a lack of public support for same-sex marriage, with a change in
political party power, same-sex legislation was introduced and passed without
major opposition.

IV.
HISTORY OF SAME-SEX MARRIAGE RIGHTS IN SPAIN

On July 3, 2005, Cortes Generales, a law passed by Spain's parliament
legalizing marriage between same-sex couples, went into effect, making Spain
the third country in the world to legalize same-sex marriage. Eight days later,
Emilio Menendez and Carlos Baturin German legally married in a ceremony in
Tres Cantos, a town just outside of Madrid. Pedro Zerolo, Spain's Socialist
Party's senior official for social issues, attended the wedding.1 32

Spain presents an important case study for two reasons. First, unlike some
other countries that have legalized same-sex marriage-such as the Netherlands,

126. Article 143(2) of the amended Code does not extend the presumption of paternity to
children born into same-sex marriages. Waaldijk, supra note 119, at 117.

127. Article 345 permits second parent adoption only in opposite-sex marriages. Id.

128. Article 346 only allows adoption by married partners of the opposite sex. Id.

129. Todd Savage, Belgium Says 'I do;' The Country Becomes Only the Second in the World to
Grant Legal Recognition to Same-Sex Marriage, THE ADVOCATE, Mar. 18, 2003.

130. Waaldijk, supra note 119, at 117.

131. THE PEw FORUM, supra note 30.

132. First Gay Marriage Held In Spain, BBC News, July 11, 2005, http://news.bbc.co.uk/
2/hi/europe/4673845.stm. It should be noted that Mr. Mendez and Mr. German were the first same-
sex couple legally married in Spain. In 1901, over one hundred years prior to the extension of
marriage rights for same-sex couples, two women were married by the Catholic Church. However,
one of the women had adopted a false male identity in order to deceive the officiating priest. Though
the priest subsequently denounced the couple, the marriage was never annulled. See Louise Ciallella,
Making Emotion Visible: Filipe Trigo and La sed de amar (educaci6n social), 3 DECIMON6NICA 1
(2006).
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Norway, and Sweden-Spain is not known for its political liberalism. 133 Rather,
the strong role of the Catholic Church in Spanish society made Spain an unlikely
candidate for same-sex marriage rights. 134 Indeed, Catholic leaders lobbied hard
against the law, calling it a threat to society. 135 Furthermore, Spain's citizens are
more religious than those of other countries that have introduced full marriage
rights. 136 Due to the strength of religious opposition to same-sex marriage
rights, Nicolds Pdrez CAnovas, Spanish scholar of civil law, wrote as late as
2001 that "the opening up of civil marriage to homosexual couples is not
imminent in Spain."' 37

Within four years of CAnovas' statement, however, Spain had passed one of
the most extensive same-sex marriage laws in the world. Unlike all other
countries under study, 138 Spain had not previously passed any legislation
recognizing same-sex unions through domestic partnerships registrations or civil
unions. Thus, the Spanish case is also notable for the extent of equality it grants
to same-sex couples. Spain's law goes further than both the Dutch and Belgian
laws in that it extends the same rights to same-sex couples as heterosexual

133. Much of Spain's modem history was shaped by Franco's dictatorship, which lasted nearly
four decades from 1936 to 1975. Spanish politics during Franco's reign were heavily shaped by
nationalism, Catholicism, and so-called traditional values. Perhaps not surprisingly, homosexuality
was considered a criminal act during this period. For a history of Spain under the Franco regime, see
STANLEY G. PAYNE, THE FRANCO REGIME 1936-1975 (2000).

134. Nearly 80% of Spaniards self-identify as Catholic, and traditionally the Catholic Church
has had enormous influence over family policy. Renwick McLean, Spain Legalizes Gay Marriage;
Law Is Among the Most Liberal, N.Y. TIMES, July 1, 2005.

135. Id.

136. According to religiosity measures calculated from successive waves of the World Values
Survey, 44% of Spanish citizens regularly attend Catholic Church services. In comparison, rates of
regular church attendance in other countries under study include: Belgium (36%); The Netherlands
(35%); Norway (13%); Sweden (12%). In contrast, 58% of Americans attend church regularly. See
Michael Minkenberg, Religion and Public Policy: Institutional, Cultural, and Political Impact on
the Shaping ofAbortion Policies, 35 COMP. POL. STUD. 221 (2002).

137. Nicolas Perez Canovas, Spain: The Heterosexual State Refuses to Disappear, in LEGAL
RECOGNITION OF SAME-SEX PARTNERSHIPS, supra note 33, at 504. Though several regions had
introduced bills to their legislatures proposing to extend marriage recognition to de facto couples,
Canovas was not hopeful because few regional legislatures in Spain have jurisdiction over civil law
and, in particular, "the forms of marriage," suggesting that any regional-based law would be
extremely limited in its effects. Id. Kursad Kahramanoglu, co-secretary of the International Lesbian
and Gay Association echoed this sentiment immediately following the passage of the marriage law,
stating "Lots of people 15 or 20 years ago would have thought it would be impossible for Catholic
Spain to get to this moment." McLean, supra note 134.

138. All other countries that have extended full marriage rights to same-sex couples did so after
introducing legislation recognizing same-sex partnerships. Prior to extending full marriage rights,
the Netherlands introduced registered partnership legislation in 1998, Waaldijk, supra note 56;
Belgium introduced statutory cohabitation in 1998, Schutter and Weyembergh, supra note 109, at
441. Norway introduced registered partnerships in 1993, Norwegian act on Registered Partnership of
April 30, 1993, nr. 40 www.ub.uio.nolujur/ulov and Sweden introduced registered partnerships in
1995. Hans Ytterberg, 'From Society's Point of View, Cohabitation Between Two Persons of the
Same Sex is a Perfectly Acceptable Form ofFamily Life' A Swedish Story ofLove and Legislation, in
LEGAL RECOGNITION OF SAME-SEX PARTNERSHIPS, supra note 33, at 427.

[Vol. 29:1

23

Glass et al.: Toward a European Model of Same-Sex Marriage Rights: A Viable Pat

Published by Berkeley Law Scholarship Repository, 2011



TOWARD A 'EUROPEAN MODEL'

couples, even in the arena of family law and adoption.1 39 Indeed, Spain's law
simply adds the following sentence to existing law: "Marriage will have the
same requirements and results when the two people entering into the contract are
of the same-sex or of different sexes."l 40

How did a country like Spain gain global distinction in the fight for same-
sex marriage rights, despite strong religious and political opposition? Early
battles to end discrimination against same-sex couples were met with opposition
from the Tribunal Constitucional, Spain's Constitutional Court. Despite the
potentially inclusive language of the liberal 1978 Constitution, 141 the Tribunal
repeatedly upheld rules that denied same-sex benefits available to opposite-sex
married couples from same-sex couples. 142 Spain was also somewhat of a
European late-comer in terms of decriminalizing homosexual acts, amending a
law equating homosexuals with "social dangers" as late as 1979 and removing
the offense of "public scandal" from the penal code in 1988.143

In terms of marriage and family law, Spanish courts have historically
interpreted Article 32(1) of the Constitution, which references "man and
woman" when referring to marital contracts and family relations for the sake of
civil law, as excluding same-sex couples. 144 Indeed, as late as 1994, the
Tribunal rejected a claim by a male partner of a deceased man for survivor
benefits by stating "the union between persons of the same biological sex is not
a legally regulated institution."1 45 However, even as the courts, including the
Tribunal, consistently ruled against same-sex couples based on the gender-
specific language in the Constitution, the Tribunal also held that the decision of
whether to allow same-sex cohabitating couples access to the full rights and
benefits of marriage was left to the Spanish legislature.146

139. McLean, supra note 133.
140. Id.

141. For instance, Section 14 of the Constitution prohibits discrimination based on birth, race,
sex, religion, and opinion or any other personal or social condition or circumstance. The full text of
the 1978 Constitution is available in English at: http://www.congreso.es/constitucion/ficheros/
c78/cons-ingl.pdf.

142. Canavos, supra note 137, at 493.

143. Id. at 494. By comparison, Denmark decriminalized homosexuality in 1933, Hungary in
1962, Iceland in 1940, and Sweden in 1944. Other latecomers include France and Germany, which
did not decriminalize homosexuality fully until the 1980s. Alan Freedman, Key Developments
Worldwide, SODOMY LAWS AROUND THE WORLD, http://www.sodomylaws.org/ (last visited Nov.
14,2010).

144. Canavos, supra note 137, at 495. However, Canavos notes that this historical interpretive
tendency does not necessarily represent a literal interpretation but rather a product of conventional
wisdom based, in part, on the tendency of the Constitution to employ gender-neutral language
elsewhere.

145. Id. The Tribunal's ruling further stated, "unlike marriage between a man and a woman
which is a constitutional right . .. the full constitutionality of the heterosexual principle as qualifying
the marital link must be accepted, as our Civil Code provides." S.T.C., July 11, 1994 (Auto TC
222/1994), quoted in Canovas, supra note 137, at 495-96.

146. In the 1994 decision against the claimant for survivor benefits, the Tribunal held that their
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When the Tribunal Constitutional placed the issue solidly in the hands of
the Spanish legislature in the mid-1990s, the legislature extended de facto
marriage rights to couples irrespective of sex or sexual orientation in a small
handful of statutes. 147 However, the body initially showed few signs of
extendingfull marriage and family rights to same-sex couples.148 The ascension
to power in 1996 of the conservative People's Party, which was closely aligned
with the Roman Catholic Church, raised further barriers to the extension of
marriage and family rights to same-sex couples. In fact, several bills aimed at
recognizing defacto couples, irrespective of sexual orientation, were rejected in
the wake of the People's Party's rise. 149 According to Cavanos, this party's
stance toward same-sex unions represented an "obsessive refusal" to recognize
the legitimacy of same-sex partnerships and families. 150

Overall, the 1990s can best be characterized as a regressive period in the
battle for same-sex marriage rights in Spain. 15 1 Attempts to regulate and/or
exclude same-sex couples from marriage and family benefits continued with the
reelection of the conservative People's Party in the 2000 elections. Shortly
thereafter, the People's Party defeated four de facto couple bills introduced by
more liberal and progressive parties. It restated its focus on protecting the right
to "family life," a thinly veiled commitment to protect traditional family
structures and norms. 152 These efforts, aimed at denying rights to same-sex
couples, were met with very little popular resistance from GLBT groups. Indeed,
the GLBT movement in Spain has been weaker than those in other countries
under study.15

A major turning point for the advancement of equality came in 2004, with
the accession to power of a Socialist government headed by Jose Luis Rodriguez
Zapatero. During his campaign, Zapatero strongly championed extending full

decision "does not preclude the legislature from establishing an equivalent system permitting
homosexual cohabitants to enjoy the full rights and benefits of marriage, as proposed by the
European Parliament." Id.

147. According to Canavos, these included but were not limited to a 1994 decision by the
Mayor of the city of Victoria that allowed partner registration of de facto couples, including same-
sex couples. This local registration practice was duplicated in several regions as a result. Canavos,
supra note 137, at 497-98.

148. Indeed, Canavos notes that among other discriminatory decisions, the legislature strongly
prohibited same-sex couples from adopting children in Ley de Adopcion on November 11, 1987. Id.

149. Canavos, supra note 137, at 500-501.

150. Id. at 500.
151. However, despite repeated setbacks at the national level in the 1990s, four regions

(Catalonia, Aragon, Valencia, and Navarra) extended family and marriage benefits to same-sex de
facto couples between the late 1990s and 2001. Though symbolically important, these regional
legislative decisions held little sway over the constitutional rights of same-sex couples since regional
governments lack jurisdiction over civil legislation or the Constitution. Id.

152. Id. at 500-501.

153. THE GLOBAL EMERGENCE OF GAY AND LESBIAN POLITICS: NATIONAL IMPRINTS OF A

WORLDWIDE MOVEMENT (Barry Adam et al. eds., 1998).
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marriage rights to same-sex couples. 154 After his party's election, Zapatero
immediately began working to extend marriage and family rights to same-sex
couples through modification of the Civil Code. Indeed, in one of his first
speeches to Parliament following his election as Prime Minister, Zapatero
proclaimed, "The moment has finally arrived to end once and for all the
intolerable discrimination which many Spaniards suffer because of their sexual
preferences." 1 55

At the time of Zapatero's ascension to power, public attitudes toward same-
sex marriage were favorable. 156 However, there remained strong and well-
organized opposition to rights for same-sex couples. Leaders of the Catholic
Church headed most of the organized political opposition, both domestically and
internationally.

Despite this opposition, within a year of Zapatero's election, the Spanish
Parliament introduced a law that would recognize same-sex marriage and grant
full equality to same-sex couples. In April 2005 the Spanish Congress of
Deputies, Spain's lower house, approved the bill. 157

In response to these efforts and before the bill went to the Senate for
approval, several Catholic bishops, the leaders of Spain's Forum for the Family,
and members of Spain's conservative Popular Party, organized a massive protest
in Madrid. Thousands of Spanish citizens attended. 158 In addition, the Vatican
denounced the proposed bill as "profoundly iniquitous,"1 59 and several mayors
around the country stated that they would refuse to marry same-sex couples
should the bill become law. 160 While these religious and political leaders
continued to voice opposition, in the months leading up to the passage of the law
in 2005, 62% of Spanish citizens supported legalizing gay marriage. 16 1

154. Spain's New Government to Legalise Gay Marriage, REUTERS NEWS, Apr. 15, 2004.
Zapatero had also run on a platform aimed at removing the Catholic Church's influence over
national politics, streamlining the divorce process and relaxing restrictions on abortion. Spain
Approves Gay Marriage Bill, BBC NEWS, Oct. 1, 2004, http://news.bbc.co.uk/2/hi/europe/
4673845.stm.

155. Reuters, supra note 154.

156. Opinion polls in 2004 and 2005 suggested that a majority of Spaniards supported gay
marriage. Spain in Same-Sex Marriage Rally, BBC NEWS, June 18, 2005, http://news.bbc.co.uk/2/hi/
europe/4106890.stm [hereinafter Rally].

157. Spain Paves Way for Gay Marriage, BBC NEWS, Apr. 21, 2005, http://news.bbc.co.uk/
2/hi/europe/4469653.stm.

158. Id.

159. Rally, supra note 143. This statement was made by Roman Catholic Cardinal Alfonso
Lopez Trujillo, who led the Pontifical Council for the Family at the Vatican. Id. He went on say that
same-sex marriage, as well as non-marital cohabitation, was "destroying, bit by bit, the institution of
marriage." He further argued that permitting the adoption of children by same-sex couples, which
the proposed law promised to do, would commit "moral violence" against children. Robinson, supra
note 94.

160. Reuters, supra note 154.

161. Spain's Parliament Legalizes Gay Marriage, FOX NEWS, June 30, 2005,
http://www.foxnews.com/story/0,2933,161176,00.html.
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Nevertheless, the Spanish Senate rejected the bill that the lower house had
approved. This defeat was the result of a coalition of members from the Catalan
Christian Democrat Party and the center-right Popular Party. 162 However,
Spanish law does not treat the vote of the upper house, the Senate, as binding.163

Following the bill's rejection by the Senate, the bill returned to the lower house
where it was approved and made into law on June 30, 2005 by a margin of 187
in favor and 147 opposed.164

Despite several challenges to the law since its passage, 165 it remains in
effect. To date, the Tribunal has rejected challenges from two lower court judges
who refused to issue marriage licenses to same-sex couples. 16 6 Within three
years of the law's passage, more than 10,000 same-sex couples had married. 16 7

V.
HISTORY OF SAME-SEX MARRIAGE RIGHTS IN NORWAY

On January 1, 2009, Norway became the sixth country in the world and the
fourth country in Europe to grant full marriage rights to same-sex couples. 168 As
in Spain, marriage rights in Norway also included full adoption rights for
married same-sex couples.1 69

Norway began its path toward expanding rights to same-sex couples in
1993, with the passage of the Registered Partners Act. 170 While Norway was
only the second country in the world after Denmark to recognize registered
partnerships at the federal level, the rights available to same-sex couples under
this act did not equal the full range of rights available to legally married
couples.171 Nine years later, an amendment to the Registered Partners Act

162. Spanish Senators Reject Gay Bill, BBC NEWS, June 23, 2005, http://news.bbc.co.uk/2/
hileurope/4118374.stm.

163. Same-Sex Marriage: Legalization in Spain, RELIGIOUS TOLERANCE,
http://www.religioustolerance.org/hom marsp.htm (last visited Nov. 14, 2010).

164. Law amending the Civil Code concerning the right to marry (B.O.E. 2005, 11364),
available at http://estaticos.elmundo.es/documentos/2005/06/30/leymatrimonio-hom.pdf.

165. For example, the conservative People's Party has challenged the constitutionality of the
law before the Tribunal. The Spanish Catholic Bishops Conference has called for this law to be
opposed "through all legitimate means." Religious Tolerance, supra note 163.

166. THE PEW FORUM, supra note 30.

167. Id

168. Between Spain and Norway's passage of full marriage rights to same-sex couples, Canada
(7/20/05) and South Africa (11/30/06) had also legalized same-sex marriage. Gay Marriage Around
the Globe, BBC NEWS, Dec. 22, 2005, http://news.bbc.co.uk/2/hi/4081999.stm.

169. Norway Passes Law Approving Gay Marriage, MSNBC.com, June 17, 2008,
http://www.msnbc.msn.com/id/25218048/.

170. Norwegian Act on Registered Partnership of April 30, 1993, nr. 40, www.ub.uio.no/
ujur/ulov.

171. See Wolfson, supra note 39, for a general review of the differences between domestic
partnership rights and marriage rights. For a review of domestic partnership legislation in Norway
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allowed partners to adopt the biological children of their registered partner. 172

However, same-sex registered partners were still barred from adopting children
jointly. 173

Norwegian citizens did not demonstrate high levels of support for same-sex
marriage or adoption by same-sex couples in the years leading up to the
extension of full marriage rights. In 2003, only 40% of citizens in Norway
approved of same-sex marriage and only 12% supported extending adoption
rights to same-sex couples.1 74 Nevertheless, marriage rights proponents
continued to work toward full rights for same-sex couples. In 2004, members of
the Socialist Party proposed a bill that would make marriage laws gender
neutral. 175 The bill was withdrawn pending further investigation of the issue.176

Following the 2005 parliamentary elections, Stoltenberg's Second Cabinet,
a center-left coalition government led by the Labour and Socialist Left parties,
replaced Norway's center-right government. 177 The resurgence of the Labor
Party to the majority after four years in opposition17 8 would also prove to be a
major turning point in the fight to advance same-sex marriage rights.

In 2008, Norway's Ministry of Children and Equality under the new ruling
coalition, Anniken Huitfeldt, developed a series of "white" proposals for the

specifically, see Turid Noack, Ane Seierstad, & Harald Weedon-Fekjar, A Demographic Analysis of
Registered Partnerships (Legal Same-Sex Unions): The Case of Norway, 21 EUR. J. OF POPULATION
(2005). According to Festy and Rogers, supra note 37, Norway's domestic partnership law granted
about 86% of the rights available to married couples. However, the same law granted same-sex
domestic partners only 44% of the parental rights available to legally married couples.

172. Foundations Act § 36 (2001) (Norway), available at http://www.lovdata.no/all/hl-
20010615-059.html#36.

173. Gunnar Andersson et. al., The Demographics of Same-Sex Marriages in Norway and
Sweden, 83 DEMOGRAPHY 79 (2006). Note the authors use "same-sex marriage" and "registered
partnership" interchangeably, thus they analyze the demographics of "marriage" prior to the passage
of same-sex marriage rights laws in either Sweden or Norway. Registered partners were also barred
from obtaining medically assisted insemination. Id.

174. See Festy and Rogers, supra note 37. In contrast, in Sweden 51% approved of same-sex
marriage and 27% approved of adoption; in the Netherlands, 62% approved of same-sex marriage
and 39% approved of adoption; in Belgium 37% approved of same-sex marriage and 19% approved
of adoption. What is peculiar about the lack of support for same-sex marriage in Norway is the
relative lack of religiosity relative to its European neighbors. According to the World Values Survey,
only about 13% of citizens in Norway regularly attend church. Other Nordic countries with
comparable levels of religiosity such as Sweden and Denmark, tend to have much higher levels of
support for same-sex marriage. Specifically, 12% of citizens in Sweden attend church regularly and
51% support same-sex marriage; 19% of citizens in Denmark attend church regularly and 66%
support same-sex marriage.

175 Robinson, supra note 106.
176. Id.

177. Stoltenberg's Second Government, REGJERINGEN.NO, http://www.regjeringen.no/en/the-
govemment/stoltenberg-ii.html?id=85843 (last visited Nov. 13, 2010).

178. Walter Gibbs, Leftist Coalition Seems to be the Winner in Norway's Election, N.Y. TIMES,
Sept. 13, 2005.
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Norwegian Parliament. 179 Out of these proposals came new legislation, titled
"A Marriage Act for All," 8 0 which was intended to make marriage gender
neutral by amending the definition of civil marriage in federal law. Huitfeldt
said of the legislation: "this new marriage law is a step forward along the lines
of voting rights for all and equality laws." 1 8 1 According to a poll conducted in
the months leading up to the enactment of the new law, a majority of Norwegian
citizens (58%) supported legalizing same-sex marriage; 182 this represented an
important change from five years earlier. But, in spite of majority public support
of marriage rights for same-sex couples, there remained strong and organized
opposition to the law. For example, two members of Norway's ruling center-left
coalition government refused to endorse the bill.18 3 Furthermore, the largest
religious institution in Norway, the Lutheran Church, 184 was deeply split over
whether to support or oppose the bill. Most of the opposition concerned
expanding the range of parental rights available to same-sex couples. Both
Norway's Minister of Transportation and Minister of Local Government
opposed the bill on the grounds that it would expand same-sex couples' access
to state funds for insemination. 185

The Parliamentary hearing and final vote on the marriage act was held on
June 11, 2008. After heated debate on the floor, the lower house approved the
act by 84 votes to 41.186 Six days later, on June 17, Norway's upper house
passed the bill 23 to 17.187 The coalition supporting the law was diverse and
included three center-left parties, as well as the Conservative and Liberal
Parties. The votes against the law came from members of the Christian
Democrat Party and the far-right Progress Party. 188 Opposition leaders from
these parties opposed the law on the grounds that the law would negatively
impact children. 189 Despite dissent from these parties, the King of Norway

179. Information about Common Marriage Act for Heterosexuals and Homosexuals, MINISTRY
OF CHILDREN AND EQUALITY, http://www.regjeringen.no/en/dep/bId/Topics/homosexuality/
information-about-common-marriage-act-fo.html (last visited Dec. 1, 2009).

180. Id.

181. Norway: Marriage Law Grants Gay Rights, VITA, Mar. 16,2008.

182. Nina Berglund, Gays to Win Marriage Rights, AFTENPOLTEN, Mar. 14, 2008, available at
http://www.aftenposten.no/english/local/article2313762.ece.

183. Same-sex Marriage and Civil Unions in Norway, RELIGIOUS TOLERANCE,
http://www.religioustolerance.org/hommarno.htm (last visited Oct. 11, 2010).

184. Approximately 85% of Norway's citizens are registered members of the Lutheran Church
of Norway; however, as noted above, only 13% of Norwegians report regular church attendance.

185. Berglund, supra note 182.

186. Norway Adopts Gay Marriage Law, AGENCE FRANCE-PRESSE, June 11, 2008, available at
http://afp.google.com/article/ALeqM5jkoBIHizUFFqUtmEaUrAEoPXFWw.

187 Norway Passes Law Approving Gay Marriage, L.A. TIMES, June 17, 2008,
http://www.latimes.com/news/local/la-on-norwaymarriagel8-2008junl8,0,402614.story.

188. Berglund, supra note 182.

189. Catherine Stein, Same Sex Marriage Law Passed by Wide Majority, AFTENPOLTEN.NO,
Dec. 6, 2008.
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granted royal assent and the law took effect on January 1, 2009.190
Under Norway's marriage rights law, same-sex couples can not only marry,

but can adopt children and undergo artificial insemination. 19 1 The new
legislation does not require any church to perform same-sex marriage
ceremonies. 192 However, the church remains divided on the issue, leading to an
ongoing split among conservative and liberal factions within the church. 193

While Norway was only the second country in the world to recognize
domestic partnerships in 1993, it took fifteen years to grant full marriage rights
to same-sex couples. The turning point for same-sex marriage rights came in the
2005 elections when the labor party returned to power. A shift in political power
paralleled a shift in public opinion in support of marriage rights, leading to a
historic vote in June 2008.

VI.
HISTORY OF SAME-SEX MARRIAGE IN SWEDEN

In April 2009, Sweden became the fifth European country to legalize same-
sex marriage when it passed a bill making marriage gender-neutral. 194 Sweden's
path toward marriage equality began in 1973, when the Committee on Civil Law
Legalization within the Swedish Parliament took up the issue of same-sex
cohabitation. 195 After examining the status of same-sex unions, the committee
concluded that current law placed same-sex couples in a "disadvantageous
situation compared to cohabitants of different sexes." 196 Though the Committee
turned down a proposal to provide legal recognition of same-sex partnerships, its
official report stated, "from society's point of view, cohabitation between two
persons of the same-sex is a perfectly acceptable form of family life." 1 97 This

190. Associate Press, Norway Gay Marriage Ban Passes Final Hurdle, 365GAY.COM, Jun. 17,
2008, http://www.365gay.com/news/norway-gay-marriage-bill-passes-final-hurdle/.

191 Thus the law introduced marriage rights but also amended the Adoption Act, Act on
Biotechnology and the Children Act. THE PEW FORUM, supra note 30. Specifically, Norway's
marriage law grants full parenting rights to same-sex couples in the case of adoption and full
parental rights of the non-biological partner to biological child of a same-sex partner from the
moment of conception.

192 A Marriage Act for All, MINISTRY OF CHILDREN AND EQUALITY,
http://www.regjeringen.no/en/dep/bld/Topics/homosexuality/a-marriage-act-for-all-entering-into-
fo.html?id=509376 (last visited Dec. 1, 2009).

193. Oivind Ostang, Church of Norway Doctrinal Commission Split on Homosexuality,
CHURCH OF NORWAY, Jan. 24, 2006.

194. Sweden Allows Same-Sex Marriage, BBC NEWS, Apr. 2, 2009, http://news.bbc.co.uk/
2/hil7978495.stm.

195. Ytterberg, supra note 138, at 427-428. Specifically the Committee drafted a motion
addressing the situation of sexual "deviants," including gay and lesbian couples.

196. Id. at 428.

197. Standing Committee on Civil Law Legislation Report (bet.) 1973:LU20, at 116 in
Ytterberg, supra note 138, at 428.

2011]) 161

30

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 4

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/4



162 BERKELEY JOURNAL OF INTERNATIONAL LAW

report was an important step toward legalization of same-sex marriage because
it acknowledged and legitimized same-sex cohabitation in Sweden. 198

Same-sex civil unions were not officially recognized in Sweden until 1994,
however, with the passage of a registered partner statute.1 99 Sweden was the
third European country, after Denmark and Norway, to introduce domestic
partnerships for same-sex couples. 200 This statute was passed despite firm
opposition from conservative and Christian factions.2 0 1 Those opposed to
registered partnerships-or any legal or official recognition of same-sex partners-
thought that, by acknowledging same-sex unions, the state risked damaging the
reputation of marriage and thereby reducing citizens' commitment to
marriage. 20 2

These civil unions, available only to same-sex couples, were intended to
create a non-marriage institution parallel to legal marriage. While the passage of
the registered partnership statute represented an important step forward in terms
of recognizing and legitimizing same-sex partnerships, the original statute
imposed several significant restrictions and limitations. For example, the
original statute only recognized same-sex partnerships comprised of Swedish
citizens. In 2000, the statute was amended to include partners from Denmark,
Iceland, Norway, and the Netherlands, as long as one partner is a resident or
citizen of Sweden.203

The original registered partnership statute was expanded again in 2003,
with passage of the Cohabitation Act; this provision substantially increased the
property rights of same-sex couples. 2 04 It also addressed the original statute's
denial of access to medically assisted insemination to women in same-sex

198. Ytterberg argues that this early acknowledgement in Parliament had short-term impacts in
terms of decriminalization of homosexuality and long-term impacts in terms of formal recognition of
same-sex unions. Id. In terms of the short-term impacts, the age of consent was equalized to 15 for
both same-sex and opposite sex relationships in 1978. And as of 1979, homosexuality was no longer
considered a mental disorder. Anti-discrimination laws that prohibited discrimination on the basis of
sexual orientation were passed in 1987.

199. See The Registered Partnership Act (Svensk forfattningssamling [SFS] 1994: 1117)
(Swed.), available at: http://www.homo.se/o.o.i.s/1630 (in English).

200. BBC News, supra note 194.

201. Ytterberg, supra note 138.

202. Anders Agell, Alternative Legal Policies: A Comparative View from a Swedish Observer,
in Living Arrangements and Family Structures - Facts and Norms, 31-37 (Laszlo A. Vaskovics &
Helmuth A. Schattovits eds., 1998). As noted above, fears of a "decline of marriage" have also
motivated opposition to same-sex marriage rights in the U.S. In her review of the "marriage
movement" in the U.S., Bernstein argues that the premise of this movement is that marriage,
assumed to be socially desirable, is under threat and in need of protection. See Bernstein, supra note
10; see also Judith Stacey, supra note 10, at 26.

203. The 2000 amendment included the following statement: "For the purposes of this Act,
citizens of Denmark, Iceland, the Netherlands and Norway are treated as Swedish citizens."
Registration of Partnership Act (SFS 1994:1117) (Amended SFS 2000:374) (Swed.).

204 The Cohabitation Act (SFS 2003:376) (Swed.), available at http://www.homo.se/
o.o.i.s/1784.
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partnerships, and of adoption rights to all same-sex partners. 20 5 Indeed, the
amendments opened up all forms of adoption-second-parent, joint, and inter-
country-to same-sex couples. 206 Yet, while this series of amendments served to
address some of the inequities between same-sex partnerships and legal
marriages, they did not fully address the legal, social, cultural, and economic
inequities between same-sex and opposite-sex couples. 207

In the wake of these amendments, public approval of same-sex marriage
and child adoption by same-sex couples was higher in Sweden than in most of
its neighboring European countries: in 2003, 51% of Swedes approved of same-
sex marriage and 27% approved of adoption by same-sex couples. 208

In 2004, the Swedish Parliament formed an independent committee to
investigate the effects of the registered partnership laws and to determine the
consequences of amending marriage law to make it gender neutral. 209 Following
a lengthy inquiry, the committee issued a report that recommended amending
Swedish marriage law to grant full marriage rights to couples irrespective of
gender. 2 10

205. Agell, supra note 202, at 35. According to Agell, the original limitations on joint adoption
and legal custody among same-sex partners reflected deeply-held cultural beliefs that "it is in the
best interests of a child to have a father and a mother, and not two parents of the same-sex." Id.;
Andersson et. al., supra note 173.

206. Waaldijk, supra note 122; see also SFS 2002:603 (Swed.).

207. Following these amendments, same-sex registered partners had access to about 91% of the
legal rights associated with marriage. However, same-sex partners only enjoyed about 76% of the
parental rights granted to legally-married couples. In other words, 24% of the parental rights granted
to married couples were denied to same-sex partners even after parental rights laws were amended.
Waaldijk, supra note 119. Prior to the extension of full marriage rights in 2009, Andersson used
"registered partnerships" and "marriage" interchangeably in the Swedish case because they argued
that "registered partners have the same rights and duties as married heterosexual couples in relation
to each other and society." Andersson et. al., supra note 173, at 83. They justify this assumption by
pointing to the fact that the Swedish welfare state grants rights and benefits to citizens based on
individual characteristics and not marital status. Thus, according to the authors, the legal rights and
duties of legal marriage are not as significant in Scandinavia as in other countries, such as the U.S.
While we agree with their overall assessment of the individual basis of social rights in social
democratic welfare regimes, we disagree that registered partnerships carry the same legal, cultural,
and symbolic significance as legal marriage. Beyond the symbolic and cultural differences in
partnerships versus legal marriages, Agell identifies several areas of Swedish law, including family
law, tort law, tax law and criminal law, which in many cases do not treat registered partners and
married couples equally. Agell, supra note 202. Indeed, Agell states plainly that the very
terminology of "registered partnership-including "partnership" vs. "marriage", "dissolution" vs.
"divorce", and "registration" vs. "wedding"-implies that "partnership is not the same thing as
marriage." Agell, supra note 202, at 5, 35.

208. Only Denmark and the Netherlands reported higher levels of approval: In Denmark 66%
approved of same-sex marriage and 31% approved of adoption; in the Netherlands 62% approved of
marriage and 39% approved of adoption. All other European countries in a given study-Finland,
Norway, Germany, Belgium, and France-had lower approval ratings. Festy and Rogers, supra note
37, at 437.

209. Kees Waaldijk, The Legal Recognition of Same-Sex Relationships within the European
Union, 82 TULANE L. REv. 1949, 1956 (2009).

210. Id. While recommending the extension of full marriage rights to same-sex couples, the
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In August 2006, the committee recommended that the government extend
full marriage rights to same-sex couples; 2 11 this was followed by a formal
proposal to amend Swedish marriage law. The government continued to weigh
these proposals in the face of opposition by Christian Democrats in Parliament.
The opposition of the Christian Democrats effectively prevented further
advancement of revisions to Sweden's marriage law in 2007. However, the
Moderate Party's decision to formally back same-sex marriage rights in October
2007 effectively granted majority support to pro-marriage proponents. 2 12 The
Moderates' switch meant that only the Christian Democrats, a right-wing party
with a very small proportional representation, remained opposed to same-sex
marriage. 2 13

In early 2008, Sweden's opposition parties, comprised of Social
Democrats, Greens, and Left Parties, announced plans to force a vote on a bill
legalizing same-sex marriage. 2 14 In describing his party's position, a member of
the Christian Democrats called the move "immoral" and announced the party's
plans to continue to fight any extension of marriage rights to same-sex
couples. 2 15 However, the opposition of the Christian Democrats-which had
already been weakened by the defection of the Moderate Party-was further
diminished in early 2009, when two leading members of the party broke rank
and backed same-sex marriage reform. 2 16

On January 21, 2009, a bill was introduced in the Swedish Parliament to
legally revise marriage law in order to make marriage gender-neutral. 2 17 On
April 1, 2009, this bill passed with 261 votes in favor and 22 votes against. 2 18

The overwhelming majority in favor of the bill included members of six out of
the seven major political parties in the country. 2 19 Only members of the
Christian Democrats opposed the bill, saying that the party wanted to protect "a

report also recommended allowing religious organizations to refuse to perform marriages for same-
sex couples, thus angering gay rights proponents. Inquiry Gives Green Light to Gay Marriage, THE
LOCAL, Mar. 21, 2007, http://www.thelocal.se/6757/20070321/.

211. Robinson, supra note 106.

212. Sweden to Become Seventh Country to Legalize Gay Marriage, ON TOP MAG., Jan. 22,
2009, http://www.ontopmag.com/article.aspx?id=3103&MediaType=1&Category=24.

213. Id. The leader of the Christian Democrats at that time, Goran Hagglund, vowed to fight the
proposal by any means. He stated, "My position is that I have been tasked by the party to argue that
marriage is for men and women." Moderates Back Gay Marriage, THE LOCAL, Oct. 27, 2007,
http://www.thelocal.se/8923/20071027/.

214. According to Carina Moberg, a Social Democrat and chair of the Committee on Civil
Affairs, the coalition was "prepared to steamroller the government." Opposition Bill Could Force
Through Gay Marriage Bill, THE LOCAL, Jan. 15, 2008, http://www.thelocal.se/9661/20080115/.

215. Id.

216 Robinson, supra note 106.
217. Id.

218. Sophie Wilkinson, Sweden Approves Same-Sex Marriage, PINK NEWs, Apr. 01, 2009,
http://www.pinknews.co.uk/news/articles/2005-11834.html/.

219. Id.
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several hundred year old concept" that was marriage between one man and one
woman. 220 The bill went into effect on May 1, 2009.221

The opposition by the Christian Democrats did not reflect the position of
the largest religious organization in Sweden, the Lutheran Church of Sweden.
With 74% of Swedish citizens self-identifying as members,2 22 the Church had
supported same-sex marriage since 2007.223 Prior to the passage of the same-
sex marriage bill, however, the church did not apply the term "matrimony" to
these marriages and instead reserved that term for marriages between a man and
a woman. Following the initial report that recommended extending marriage
rights to same-sex couples, the leader -of the church, Archbishop Anders
Weijryd, threatened to refuse to perform same-sex weddings should the state
require that they use the word "matrimony." 224 However, in the months
following the passage of the marriage rights bill, the church voted to allow
congregations to perform same-sex marriage ceremonies. 225 This vote made
Sweden one of the first countries in the world to grant same-sex couples access
to church weddings.226

VII.
COMPARATIVE SUMMARY

Before identifying how our comparative case studies can inform
proponents of same-sex marriage rights in the U.S., we consider three theories
that have been used to explain the extension of marriage rights to same-sex
couples: (1) the decline of marriage thesis, (2) the political mobilization thesis,
and (3) the policy evolution thesis. We find that all three of these theories fail to
adequately explain the sequence of events in the five countries under study.

Some scholars have argued that the extension of marriage rights to same-
sex couples corresponds to the decline of marriage as an institution. 227 For

220. Id.

221. RELIGIOUs TOLERANCE, supra note 163.

222. Church of Sweden Says Yes to Gay Marriage, THE LOCAL, Oct. 22, 2009,
http://www.thelocal.se/22810/20091022/. It should be noted that, while a strong majority of Swedes
identify as members of the Lutheran Church of Sweden, only 12% of Swedes regularly attend
religious services, positioning Sweden as one of the least religious nations in the world. Minkenberg,
supra note 137.

223. RELIGIoUS TOLERANCE, supra note 163.

224. Inquiry Gives Green Light, supra note 210.

225. Peter Kenny, Swedish Church Says Matrimony is only for Heterosexuals, ENINEWS, Mar.
21, 2007, http://www.eni.ch/featured/article.php?id=705. 249 members of the church voted to allow
the church to perform weddings for same-sex couples, while 176 voted against. The vote did not
affect individual pastors' ability to refuse to perform marriage ceremonies for same-sex couples.
Church of Sweden Says Yes, supra note 222.

226. Id.

227. Andrew Cherlin, The Deinstitutionalization of American Marriage, 66 J. OF MARRIAGE
AND FAMILY 848 (2004); Festy & Rogers, supra note 37.
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example, Festy and Rogers argue that the expansion of legal recognition to
same-sex couples starting in the 1980s occurred in several European countries
undergoing a transition to "demarriage": a broad retreat from marriage as an
institution. 22 8 Similarly, American sociologist Andrew Cherlin argues that we
are currently witnessing the "deinstitutionalization" of marriage in Western
democracies, including the U.S. 229 According to Cherlin, deinstitutionalization
refers to "a weakening of the social norms that define partners' behavior . . .
over the past few decades." 2 30

Evidence for both "demarriage" and the "deinstitutionalization" of
marriage include declines in overall marriage rates, delays in the age at first
marriage, rising divorce rates, non-martial births, and growing rates of
cohabitation. 23 1 According to this theory, extending marriage rights to same-sex
couples in this context represents less of a threat to polities than it did
historically. Thus, as marriage declines in terms of its social, political, and
economic significance, the rate at which marriage rights are extended to same-
sex couples will increase. 23 2

While this theory may explain very general trends, it is less able to explain
the particular processes at the country level. Indeed, the degree of "demarriage"
does not adequately explain our findings. Rather, the countries in our sample
represent a broad range of marriage contexts. For instance, while Sweden has
some of the highest rates of cohabitation in Europe, Spain has some of the
lowest.233 While marriage rates in Europe are generally declining, 234 there

228. See Festy & Rogers, supra note 37, at 423.

229. See Cherlin, supra note 227.

230. Cherlin, supra note 227, at 848. Cherlin identifies two transitions that have led to
deinstitutionalization of marriage. First, the cultural transition from "institutional marriage" to
"companionate marriage," the marital partners' desire to enter marriage for the sake of gaining a
romantic companion and achieving emotional satisfaction rather than as a requisite institutional
transition in the life course. The second transition concerns the cultural of view of marriage not as an
institution in which social, political, and economic goals can be achieved, but as an institution where
personal choice and individual fulfillment are emphasized.

231. For a general overview of changing family behavior in Europe and the United States, see
Tomas Sobotka and Laurent Toulemon, Changing Family and Partnership Behaviour: Common
Trends and Persistent Diversity Across Europe, 19 DEMOGRAPHIC RESEARCH 85 (2008). On
cohabitation rates in the U.S. see Larry Bumpass and Hsien-Hen Lu, Trends in Cohabitation and
Implications for Children's Family Contexts in the United States, 54 POPULATION STUD. 29 (2000).
For rates in Europe see Kathleen E. Kiernan, Unmarried Cohabitation and Parenthood in Britain
and Europe, 26 J. L. & POL'Y (2004). On declining marriage rates see Festy & Rogers, supra note
37. On rising divorce rates, see Michael Wagner and Bernd Weiss, On the Variation of Divorce
Risks in Europe: Findings from a Meta-Analysis of European Longitudinal Studies, 22 EUR. Soc.
REv. 483 (2006). On rising rates of non-marital births, see John Ermisch, The Rising Share of
Nonmarital Births: Is it only Compositional Effects? 46 DEMOGRAPHY 193 (2009).

232. Cherlin, supra note 227; see also Festy & Rogers, supra note 37.

233. Kiernan, supra note 231 (arguing that European countries are currently undergoing
different stages of acceptance with regard to cohabitation. While Sweden is in stage four-the most
advanced stage-Spain remains in stage one).

234. Festy & Rogers, supra note 37.
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remain robust differences. 235 In our study, marriage rates in Belgium and Spain
are consistently higher than in Sweden.236 Overall, the variation in terms of the
institution of marriage among countries in our sample suggests that other
factors-perhaps political factors-played a stronger role in shaping the
pathways toward full marriage equality.

A second theory used to explain the expansion of minority rights considers
the political process directly. Proponents of political mobilization theory suggest
that in order to achieve same-sex marriage rights, certain political contextual
factors are necessary. These contextual factors include the presence of strong
lesbian, gay, bisexual and transgender (LGBT) organizations at the national
level, weak political opposition, the existence of favorable international models
and policy networks, and a ruling government that views LGBT activists'
human rights claims as legitimate. 237 Again, however, the case studies in our
study do not present any clear support for this theory.

First, the countries in our sample varied a great deal in terms of the relative
strength of a national-level LGBT movement mobilizing for the expansion of
marriage rights. While Sweden had a strong, well-organized national-level
movement,23 8 Spain's movement was relatively scattered and weak. 239 The
strength of the political opposition also varied; in Spain, the mobilized
opposition (i.e., the conservative People's Party and the Catholic Church) was
well organized, well funded, and nationally and internationally powerful. 24 0

235. Sobotka and Toulemon, supra note 231, at 92-94.

236. Id.

237. Kelly Kolman, Same-Sex Unions: The Globalization of an Idea, 51 INT'L STUD. Q. 329,
338 (2007).

238. The major organizational behind Sweden's gay rights movement was the Federation for
Lesbian, Gay, Bisexual and Transgender Rights (RFSL). Founded in 1951, RFSL is one of the oldest
gay rights organizations in the world and the largest gay rights organization in Sweden with more
than 6,000 members. Since the 1980s, RFSL has been publicly funded, which has allowed it to
significantly expand its political activities by building organizational centers throughout Sweden and
hiring a professional staff. In the decades leading up to the passage of marriage rights in Sweden,
RFSL pursued active and aggressive lobbying, public relations, and legal monitoring campaigns at
the national and local levels. Linda Briskin and Mona Eliasson, WOMEN'S ORGANIZING AND PUBLIC

POLICY IN CANADA AND SWEDEN 324-26 (1999).

239. Under the Franco regime that ended in 1975, homosexuality and political dissent were
illegal, repressed, and strictly persecuted, and the Catholic Church was the official religion of Spain.
Together these factors made political gay rights activism virtually impossible. Homosexuality was
not decriminalized in Spain until 1976. Partly as a legacy of this history, the gay rights movement in
Spain remains small, unorganized, and regionally uneven. There are few gay publications and the
few rights organizations that do exist lack national recognition. Daniel Eisenberg, SPANISH WRITERS

ON GAY AND LESBIAN THEMES: A BIo-CRITICAL SOURCEBOOK 23-25 (1999).
240. The major political opposition to extending marriage rights came from the conservative

People's Party (PP), which was closely aligned with the Roman Catholic Church and the political
wing of the Church, Opus Dei. As late as 2000, the PP held majority seats in both Spain's Congress
and Senate, effectively blocking any national-level advancement of gay rights. Canovas, supra note
137, at 499-501. In advance of the legalization of marriage in Spain, the Catholic Church organized
demonstrations in opposition, Pope Benedict XVI weighed in on the debate, calling same sex
marriage a form of "anarchic freedom" and a threat to the family, and a statement of Spain's
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Thus, while in other countries the organized opposition may have been
moderate, or in the case of Sweden and the Netherlands, relatively weak, 24 1 the
opposition to same-sex marriage rights was very strong in Spain.

The existence of favorable international models upon which to build
justification to expand law also does not explain our cases. When the Dutch
Parliament approved same-sex marriage rights on December 19, 2000, there
were no international models in existence to which leaders or elected officials
could look to justify their votes. Finally, while we agree that support for
marriage rights among the ruling parties is necessary, the rhetoric of marriage
rights did not always-and does not necessarily-involve explicit reference to
human rights. 242

The final theory, based on the concept of policy evolution, is one adopted
and promoted by several marriage rights proponents around the world. The basic
premise of this evolutionary model is that major policy advancements such as
full marriage equality can be achieved only after advancing several small policy
initiatives, for example, non-discrimination policies. 2 43 According to this
model, the most fruitful pathway to achieving full marriage rights is to begin
with a series of less ambitious initiatives and "build up" to full marriage
recognition. 244 This model has led same-sex marriage advocates in the U.S. to
pursue state-by-state domestic partnership, civil union, and marriage statutes,
with the assumption that these steps are necessary for eventually winning full
marriage rights at the federal level. 245

Catholic Bishops organization called same sex marriage laws "unjust" and promised to oppose the
laws by any legitimate means. Jennifer Green, Spain Legalizes Same-Sex Marriage, WASH. PosT,
Jul. 1, 2005.

241. Waaldijk notes the debate over marriage rights in the Netherlands was never burdened
with issues such religion, taxes, social security, the welfare of children, or the sanctity of family.
Rather, since the early 1980s, most Dutch citizens have favored the continued extension of rights to
same sex couples. Waaldijk, supra note 56, at 439, 453.

242. For example, the issue of same-sex partnership rights-the precursor to granting full
marriage rights-was introduced as early as 1973, long before the human rights frame was used by
global gay rights activists. In fact, Sweden's Legislation Committee stated in 1973 that it viewed
"cohabitation between two persons of the same sex is a perfectly acceptable form of family life."
According to Ytterberg, this marked a turning point in Sweden in which policy makers saw gay
rights as legitimate political issue. Ytterberg, supra note 137, at 428. Kolman dates the emergence of
the human rights frame among transnational gay rights activist networks to "the past decade and a
half," or approximately in the early to mid-1990s. Kolman, supra note 237, at 329, 331.

243. Waaldijk refers to this theory as "the law of small change." By this he means the
evolutionary process by which small legal steps herald subsequent legal victories. Waaldijk, supra
note 56, at 437.

244. According to Waaldijk, by the time full marriage rights were introduced in the
Netherlands, the issue seemed like "only a small change" because so many preceding legal advances
had chipped away at the issues that might have been raised against marriage rights, including
parental and adoption rights, family stability, social security, and religion. Id. at 453.

245. State-by-state equality campaigns are part of a long-term strategy by gay rights activists
and extend to marriage and partnership rights and anti-discrimination ordinances. This strategy is
based on the evolutionary theory outlined in which small, incremental victories will shape public

[Vol. 29:1

37

Glass et al.: Toward a European Model of Same-Sex Marriage Rights: A Viable Pat

Published by Berkeley Law Scholarship Repository, 2011



TOWARD A 'EUROPEAN MODEL'

Our analysis does not support this theory. While several countries in our
study had introduced civil union and domestic partnership statutes prior to
introducing marriage rights laws, this was not true for Spain. Prior to the
extension of full marriage rights in 2005, Spain had not passed any legislation
recognizing same-sex unions through domestic partnerships registrations or civil
unions.

Policy evolution theory would also predict that over time, small policy
changes would improve public support for full marriage rights, thus driving big
political gains, including same-sex marriage statutes. 246 However, there was
little evidence of such a trend in our case studies. While public opinion polls in
the Netherlands, Sweden, and Spain in years immediately preceding the passage
of full marriage rights show that a majority of citizens strongly supported same-
sex marriage, opinion polls in Norway and Belgium show that only a minority of
citizens strongly supported same-sex marriage rights. 247 These data undermine
the argument that public opinion drives policy. In fact, rather than driving or
predicting policy advancements, there is some evidence that public support
actually follows from policy innovations. In the years since the passage of same-
sex marriage rights in Belgium, a majority of Belgians have come to strongly
support marriage rights for same-sex couples. 248 There is also evidence that
public support for same-sex marriage went up over time in every country that
introduced marriage rights. 249 Thus, we do not find evidence that marriage

opinion positively as well as long-term skepticism within the movement that judicial strategies are
limited by the political divide within the Supreme Court. Ashley Surdin, Gay Groups Say Loss
Won't Alter Strategy, WASH. PosT, Nov. 5, 2009. In addition to state-by-state electoral campaigns,
gay rights activists have also pursued state-by-state judicial victories, assuming that victories in state
courts may build legal precedent while avoiding Supreme Court review. This strategy, like the
electoral strategy, has led to significant state-level victories. David Cole, How Will Gay Marriage
Fare in the Supreme Court?, N.Y. REV. BOOKS, Aug. 11 2010.

246. Lund-Andersen promotes this thesis in the case of Denmark, where she writes that legal
advances, such as the introduction of registered partnerships, improve public opinion toward LGBT
individuals. Specifically, she argues that while part of the purpose of gay rights legislation is
political, to advance rights and benefits for same-sex couples and LGBT individuals, another
purpose is cultural. She writes that Denmark's 1989 Registered Partnership Act was "an instrument
to change attitudes." Lund-Andersen, supra note 33, at 417.

247. For opinion poll results in years preceding extension of same-sex marriage rights in the
Netherlands, see Netherlands Legalizes Gay Marriage, BBC NEWS, Sept. 12, 2000,
http://news.bbc.co.uk/2/hileurope/921505.stm; for Sweden, see Angus Reid, Eight EU Countries
Back Same-Sex Marriage, PUB. MONITOR, Dec. 24, 2006, http://www.angus-reid.com/polls/
view/eighteu countriesback samesex_marriage/; for Spain, see id.; for Norway see EOS Gallup
Europe, Homosexual marriage, child adoption by homosexual couples: is the public ready? 2 (2003)
in Festy & Rogers, supra note 37, at 437; for Belgium see id.

248. In 2006, 62% of Belgians strongly approved of same-sex marriage rights whereas in 2003,
the year the marriage act was passed, only 37% strongly approved of same-sex marriage rights. Reid,
supra note 247. For data on opinions in 2003, see EOS Gallup Europe, supra note 247.

249. For instance, by 2006, 82% of Dutch citizens strongly approved of same-sex marriage;
equivalent numbers were 71% in Sweden, 62% in Belgium, and 56% in Spain. Reid, supra note 247.
In 2003, 62% of Dutch citizens strongly supported same-sex marriage; equivalent numbers were
51% in Sweden, 40% in Norway, and 37% in Belgium. Id.
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rights necessarily are achieved through an evolutionary political process or that
public support drives policy changes.

Ultimately, we conclude that none of these three dominant theories explain
the findings from our detailed case histories. The outcomes in these countries
cannot be adequately explained by demographic characteristics, the strength or
weakness of non-governmental political factions, nor incremental policy
precursors. Rather, the common factor present in all cases under study is the
ascension of a strong, leftist ruling party or coalition that was willing to push
through marriage legislation. These parties advanced legislation in the face of
limited public support, as in the case of Norway and Belgium, without strong
and supportive LGBT political mobilization, as in Spain, and in the absence of
any previous legislation recognizing same-sex partners, again, as in Spain.
Indeed, we identify this as the single most important factor in each of our case
studies. This factor not only explains the policy innovation itself, but also the
timing. We now consider this finding in light of identifying a viable.pathway for
achieving full marriage equality in the U.S.

VIII.
CONCLUSION: VIABLE PATHWAY FOR ACHIEVING MARRIAGE RIGHTS IN THE U.S.

BASED ON EUROPEAN COMPARISONS

The single most important factor predicting the extension of marriage rights
in the five countries under study was the ascension of a strong leftist ruling party
or coalition committed to extending marriage rights to same-sex couples.
Neither the strength of non-governmental support, nor the weakness of political
opposition explains the outcomes in the countries we reviewed. Strong approval
by the public was also not necessary, nor was a history of pro-partnership
legislation. And in no case we examined were marriage rights achieved through
a national- or state-level referendum.

What strategies can American proponents of same-sex marriage rights learn
from these case histories? First, evidence from our case histories suggests that
marriage rights advocates should abandon the current state-by-state strategy and
instead focus on building a national-level movement for marriage equality.
Second, marriage proponents in the U.S. should focus less on gaining limited
recognition through domestic partnership statutes and civil union registries at the
state, municipal, and county level. While domestic partnerships and civil unions
go some distance in closing the gap between same-sex partnerships and legal
marriages, they do not in any case fully address the inequities. And, as our
findings suggest, achieving full marriage rights at the national level does not
necessarily depend on an evolutionary approach to partnership recognition.
Finally, our case histories suggest that local, state, or national referendums
should not be seen as a critical, or even preferred,2 50 strategy for achieving

250. Particularly given the number of states to date that have voted in favor of amending state
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same-sex marriage rights. In two cases, Belgium and Norway, public opinion
was against extending marriage rights to same-sex couples.2 5 1

Taken together, these lessons suggest that the best strategy for achieving
marriage equality in the U.S. must be drastic and far-reaching, and must be
initiated at the federal level. One logical point of intervention, therefore, would
be to focus on amending or repealing the Defense of Marriage Act (DOMA),
which was passed in 1996 and codifies marriage in federal law as "a legal union
between one man and one woman as husband and wife." 252 Not only does
DOMA effectively restrict over one thousand federal benefits to same-sex
couples ranging from social security, veteran's benefits, taxation, and criminal
law,2 53 but it also limits the potential impact of state-level marriage laws that
recognize same-sex partnerships. This is because DOMA's second provision
relieves any state from having to recognize same-sex marriages performed in
another state.254 Thus, under DOMA, same-sex marriage rights are not
recognized federally and are not transferable across state boundaries.

Legal challenges to DOMA have already been fought. In March 2009, Gay
& Lesbian Advocates and Defenders (GLAD) filed a suit on behalf of eight
Massachusetts married couples and three surviving spouses, challenging the
constitutionality of DOMA. 255 The state of Massachusetts followed, initiating a
lawsuit challenging DOMA in July 2009.256 Both suits relied on Supreme Court
precedent holding that marriage is a fundamental right. In 1967, the Supreme
Court ruled in Loving v. Virginia that denying marriage rights on the basis of
race represented a denial of a fundamental right,257 and that marriage was "one
of the 'basic civil rights of man,' fundamental to our very existence and
survival." 2 58 This logic, the plaintiffs in the DOMA suits argued, should be
extended to denial of marriage based on sex as well. In a ruling on issued in July
2010, United States District Court Judge Joseph Tauro held that section 3 of
DOMA, which stipulates that marriage is a union between one man and one

constitutions to deny marriage to same-sex couples. Thirty-eight states currently ban same-sex
marriage. See Freedom to Marry, supra note 4.

251. In 2003, only 40% of citizens in Norway and 37% of citizens in Belgium strongly
supported same-sex marriage. Festy & Rogers, supra note 37.

252. For a detailed list and description of all federal statutory provisions that distinguish
between opposite sex married couples and all other couples, see U.S. GEN. ACCOUNTING OFFICE,
supra note 21.

253. Id.

254. Pub. L. No. 104-199, 110 Stat. 2419, 28 U.S.C. § 1738C.
255. Gay & Lesbian Advocates & Defenders, GLAD Challenges DOMA Section 3, GLAD, Nov.

9, 2010, http://www.glad.org/domallawsuit.

256. Martin Finucane, Mass. Challenges Federal Defense of Marriage Act, BOSTON GLOBE,
July 8, 2009, available at http://www.boston.com/news/local/breaking news/2009/07/massto
challen.htmL

257. Loving v. Virginia, 388 U.S. 1, 12 (1967). In an earlier case, the Court referred to marriage
as one of the "basic civil rights of man." Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).

258. Loving, 388 U.S. at 1 (quoting Skinner, 316 U.S. at 541).
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woman, was unconstitutional. 259 Judge Tauro based his ruling on two grounds.
First, in preventing states from defining their own standards of marriage,
DOMA violated the Tenth Amendment, which has historically been interpreted
in a way that allows marriage and family practices to be determined at the state,
rather than the federal, level.260 Second, the ruling stated that DOMA violated
constitutional principles of equal protection.261

Despite this substantial judicial victory in Massachusetts, court challenges
to DOMA are unlikely to achieve full marriage rights in the U.S. Such battles
can be extremely lengthy, lasting many years in some cases, 262 and the outcome
of any challenge to DOMA given the current composition of the Supreme Court
is unpredictable. Indeed, gay rights activists have traditionally viewed court
battles over marriage rights in the U.S. as risky and counter-productive. 263 The
path of California's stalled battle for same sex marriage rights illustrates the
risks involved in a court-driven political strategy. The ruling of the Ninth Circuit
Court of Appeals on Proposition 8 will result in a watershed for same sex
marriage rights or, alternatively, for banning same sex marriage at the state
level.2 64 Regardless of the outcome of this decision, however, the battle has
been and will continue to be lengthy, and any pro-same-sex marriage decision

259. Massachussets v. Dept. of Health and Human Servs., 698 F. Supp. 2d 234 (2010).

260. Specifically, the opinion stated that the enforcement of DOMA at the federal level
"encroaches upon the firmly entrenched province of the state, and, in doing so, offends the Tenth
Amendment." Id. at 254.

261. The ruling states, "DOMA failed to pass constitutional muster even under the highly
deferential rational basis test . . .. DOMA, therefore, violates core constitutional principles of equal
protection." Id. at. 248.

262. For example, the landmark case Lawrence v. Texas took over three years to reach the
Supreme Court. Lawrence v. Texas, 539 U.S. 558 (2003). Likewise, Romer v. Evans was pending
for just under three and a half years. Romer v. Evans, 517 U.S. 620 (1996).

263. Daniel Pinello, professor of criminal justice, summarizes this approach in the following
way: "The most strategic approach was to look at state action, not federal action, because a United
States Supreme Court and federal judiciary dominated by Republican appointees did not provide a
very favorable risk analysis for litigation." John Schwartz, Despite Setback, Gay Rights Move
Forward, N. Y. TIMES, Sept. 21, 2010. However, there is some evidence that recent cases, including
the recent decision overturning California's Proposition 8, are leading some activists to reconsider
the potential benefits of judicial strategies. Id. Though recent cases are leading to greater optimism
among some gay rights activists, some are still concerned about the risks of a rights strategy that
centers on getting a case before the Supreme Court, as federal cases are likely to do. According to
legal scholar Nan Hunter, "It's a big risk, big gamble. I don't see [a favorable] decision coming out
of this court in the next few years . . . . I would feel a lot more confident if [activists'] strategic
decisions about timing had been made in concert with an alliance of groups, rather than this cowboy
effort to take it up." Tovia Smith, Same-Sex Marriage Inches toward High Court, NAT'L PUB.
RADIO, July 16, 2010.

264. In 2010, Federal Judge Vaughn R. Walker overturned Proposition 8 but stayed the ruling.
Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010). Immediately thereafter, the United
States Court of Appeals for the Ninth Circuit issued a stay on the performance of marriages until it
determines the constitutionality of the marriage ban. Perry v. Schwarzenegger, No. 10-16696 2010
WL 3212786 (9th Cir. Aug. 16, 2010).
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by the Ninth Circuit risks being overturned by the Supreme Court on appeal. 265

Rather than relying on prolonged and unpredictable legal battles, and in
keeping with the lessons gained from the European case studies, same-sex
marriage rights may be gained by a Democratic administration willing to spend
substantial political capital on amending or repealing DOMA legislatively.
While President Obama supported the repeal of DOMA during his campaign, 266

there have been no serious challenges to DOMA during his tenure in office. 26 7

To the contrary, the current administration supported DOMA on substantive
grounds in a 2009 brief released by the U.S. Department of Justice. 26 8

Furthermore, during the period prior to the 2010 midterm elections, when the
Obama administration enjoyed a Congressional majority, the administration
failed to advance equal rights for gays and lesbians in any substantive way,26 9

thus squandering an important window of opportunity. 2 70 However, despite

265. Jesse McKinley, Both Sides in California's Gay Marrnage Fight See a Long Court Battle
Ahead, N.Y. TIMES, June 26, 2010.

266. Calvin Woodward, Where Obama Stands on the Issues, ASSOCIATED PRESS, Nov. 5, 2008.

267. To the contrary, advocates of same-sex marriage rights have been largely disappointed in
the Obama administration's position on DOMA thus far. In 2009, the administration defended
DOMA in a court brief, and is currently reviewing the possibility of an appeal of a recent ruling by a
District Court Judge in Massachusetts who ruled in July 2010 that some of the provisions of DOMA
are unconstitutional. Sahil Kapur, On Same-Sex Marriage Ruling, Obama Risks Alienating His Base,
WASH. INDEP., July 13, 2010.

268. Memorandum of Points and Authorities in Support of Defendant United States of
America's Motion to Dismiss at Smelt v. Orange County, No. SACVO9-00286 DOC (MLGx), 2009
WL 1683906 (C.D. Cal. June 11, 2009). Marriage rights advocates viewed the fact of the brief, as
well as its content, as a major betrayal by the Obama administration, which has the potential to
significantly set back the fight for marriage equality. In response to the brief, the ACLU wrote in a
press release, "We are very surprised and deeply disappointed in the manner in which the Obama
administration has defended the so-called Defense of Marriage Act," and also described the
reasoning in the DOJ brief as "the same flawed legal arguments that the Bush administration used."
American Civil Liberties Union, LGBT Legal and Advocacy Groups Decry Obama Administration's
Defense of DOMA, ACLU, June 12, 2009, http://www.aclu.org/1gbt-rights-hiv-aids/Igbt-legal-and-
advocacy-groups-decry-obama-administrations-defense-doma.

269. There are two notable exceptions to this claim. First, in 2009 the administration extended
benefits to same sex partners of federal employees. Mark Z. Barabak and Jessica Garrison. Obama to
Offer Benefits to Gay Partners of Federal Employees, L.A. TIMES, June 17, 2009. Second, also in
2010, the Labor Department extended one portion of the Family and Medical Leave Act to same-sex
couples, allowing same-sex partners to take leave to care for sick or newborn children. Robert Pear,
Gay Workers Will Get Time to Care for Partner's Sick Child, N. Y. TIMES, June 21, 2010 at A13.

270. The Obama administration's record on gay rights has been critiqued on several fronts. In
response to a 2009 brief supporting DOMA, the president of Human Rights Campaign, a prominent
gay rights organization, wrote, "This brief would not have seen the light of day if someone in your
administration who truly recognized our humanity and equality had weighed in with you." Laura
Meckler, Gay Group Slams Policies of President, WALL ST. J., June 16, 2009. Liberal politicians,
such as San Francisco mayor Gavin Newsor, have also critiqued the administration and Obama
personally for inaction on gay rights. In a 2010 interview, Newsom stated, "I am very upset by what
[Obama has] not done in terms of rights of gays and lesbians ... it is fundamentally inexcusable for
a member of the Democratic Party to stand on the principle that separate is now equal, but only on
the basis of sexual orientation." Maureen Dowd, The Trials of Gavin Newsom, N.Y. TIMES, Jan. 19,
2010.
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losing a Congressional majority in the 2010 midterm elections, the
administration could advance same-sex rights by pushing for meaningful
amendments to, or the full repeal, of DOMA. If the administration chooses to
modify DOMA, it should focus on section 3, which defines marriage as a union
between a man and a woman. 27 1 The administration could advocate for the
repeal of the section altogether,2 72 or for removal of any reference to the sex of
a spouse.27 3 Either strategy would effectively end the major obstacle to
marriage rights in the U.S. Alternatively, the administration could call for a full
repeal of DOMA, thus eliminating the harmful effects of the law altogether.
Repealing or amending DOMA would provide access to a range of federal
benefits to legally married same-sex couples, from social security to tax
benefits. Most importantly, it would create momentum toward granting full
marriage rights to same-sex couples at the federal level. However, such
prospects seem increasingly dim in light of the substantial resistance such efforts
would face in the Republican-controlled Congress.

271. 1 U.S.C. §7.
272. This is the approach promoted by the American Bar Association. ABA Calls For Equal

Benefits For Same-Sex Couples, CBS 2, Aug. 4, 2009, available at http://cbs2chicago.com/
topstories/aba.gay.rights.2.1114064.html. The ABA House of Delegates approved on a voice vote a
resolution urging repeal of a portion of the federal Defense of Marriage Act that defines marriage as
between a man and a woman.

273. Amending the section thus would leave the following language: "In determining the
meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various
administrative bureaus and agencies of the United States, the word marriage means only a legal
union between two parties sanctioned by state law as a marriage, civil union, or domestic
partnership, and the word spouse refers only to a person who is a legally recognized marital or
domestic partner in a state sanctioned marriage, domestic partnership or civil union."

[Vol. 29:1

43

Glass et al.: Toward a European Model of Same-Sex Marriage Rights: A Viable Pat

Published by Berkeley Law Scholarship Repository, 2011



Berkeley Journal of International Law

Volume 29 | Issue 1 Article 5

2011

The Right to Truth in the Fight against Impunity
Dermot Groome

This Article is brought to you for free and open access by the Law Journals and Related Materials at Berkeley Law Scholarship Repository. It has been
accepted for inclusion in Berkeley Journal of International Law by an authorized administrator of Berkeley Law Scholarship Repository. For more
information, please contact jcera@law.berkeley.edu.

Recommended Citation
Dermot Groome, The Right to Truth in the Fight against Impunity, 29 Berkeley J. Int'l Law. 175 (2011).
Available at: http://scholarship.law.berkeley.edu/bjil/vol29/iss1/5

http://scholarship.law.berkeley.edu/bjil
http://scholarship.law.berkeley.edu/bjil/vol29
http://scholarship.law.berkeley.edu/bjil/vol29/iss1
http://scholarship.law.berkeley.edu/bjil/vol29/iss1/5
mailto:jcera@law.berkeley.edu


The Right to Truth in the Fight Against
Impunity

By
Dermot Groome*

INTRODUCTION

Over the last 20 years the "right to the truth" has been a developing concept
in international law. In the context of human rights, families have used it to
compel states to provide information about missing relatives. At the outset it is
important to distinguish the "right to the truth" as a legally enforceable right in
international law, from the broader societal interest in knowing the truth, the
belief that democracies function best when their constituents have truthful
information.' International courts are ever mindful of this collective interest in
the truth and do their work cognizant that the interest in truth is always greater
than the particular dispute between the parties before them. Most proceedings
are held in public, and judgments are public documents. The Inter-American
Court of Human Rights (IACtHR), for example, has routinely ordered states to
publicly acknowledge their violations of international commitments and to
publish the court's findings. 2

* Dermot Groome is a Senior Prosecuting Trial Attorney in the Office of the Prosecutor of the
International Criminal Tribunal for the former Yugoslavia. He has served in this capacity on the
cases against Mitar Vasi1jevid, Slobodan Milogevid (Bosnia Indictment), Milan and Sredoje Luki6.
He is currently on trial in the case of Prosecutor v. Jovica StaniKfi and Franko Simatovic.
Previously, he has been a prosecutor in the Manhattan District Attorney's Office and a visiting
professor of international criminal law at the Dickinson School of Law of Pennsylvania State
University. He is the author of The Handbook of Human Rights Investigation (2000). This paper was
originally presented before the 13th Session of the Human Rights Council in Geneva on March 9,
2010. The views expressed herein are Mr. Groome's and do not necessarily reflect the official
position of the ICTY.

1. "A popular government, without popular information or the means of acquiring it, is but a
prologue to a farce or a tragedy; or perhaps both." Letter from James Madison to W.T. Barry (Aug.
4, 1822), in 3 JAMES MADISON, LETTERS AND OTHER WRITINGS OF JAMES MADISON: FOURTH

PRESIDENT OF THE UNITED STATES, at 276 (J.B. Lippincott & Co., 1865) (2010).

2. In his separate concurring opinion in the Bdmaca case, Judge Ramirez pointed out that the
collective right to the truth was satisfied by an individual's right to effective judicial redress in a
public forum. See BAmaca-Veldsquez v. Guatemala, Order of the Court, Inter-Am. Ct. H.R. (ser. C)
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This article traces the evolution of the "right to truth" as a concept in
international law, considers whether it has a correlation in international criminal
law, and suggests some of the synergies that exist between parallel enforcement
mechanisms in international criminal law, domestic criminal law and human
rights. First and foremost, the work of international criminal tribunals provides
reliable findings of fact and collections of evidence for use in domestic courts
and other forums. Second, international courts adjudicating a state's obligations
under human rights instruments have required states to take specific steps
related to the criminal investigation and prosecution of serious violations. If this
trend continues, international courts may specifically direct International
Criminal Court (ICC) state parties to appropriately investigate serious
allegations of criminal conduct or, in the alternative, to refer such allegations to
the ICC. Finally, judgments in prominent human rights cases can have a
declarative effect with respect to those non-grave breaches of provisions of the
Geneva Conventions to the extent that they coincide with the violations of
human rights being adjudicated.

I.
THE RIGHT TO THE TRUTH IN INTERNATIONAL INSTRUMENTS

On October 12, 2009, the Human Rights Council (HRC) adopted a
resolution on the right to the truth, calling upon states to take a number of steps
to facilitate efforts by victims or their next of kin to determine the truth about
gross violations of human rights. This document is the most recent of a number
of international instruments related to an individual's right to know the truth
about gross human rights violations. In its resolution, the HRC emphasized that
"the public and individuals are entitled to have access, to the fullest extent
practicable, to information regarding the actions and decision-making processes
of their Government." 3

The principle of the right to the truth can be found in several international
conventions. Article 32 of the First Additional Protocol to the Geneva
Conventions sets forth the general principles governing a state party's
obligations related to the missing and the dead. It states that parties "shall be
prompted mainly by the right of families to know the fate of their relatives." 4

No. 70, It 19-21 (Nov. 25, 2000) (Ramirez, J., concurring opinion on the judgment on merits of the
Bdmaca Veldsquez case).

3. Human Rights Council Res. 12/12, 12th sess., Promotion and Protection of All Human
Rights, Civil, Political, Economic, Social and Cultural Rights, Including the Right to Development:
Right to the Truth, A/HRC/RES/ 12/12, at 3 (Oct. 12, 2009).

4. Article 32 of Protocol 1 states:

In the implementation of this Section, the activities of the High Contracting Parties, of
the Parties to the conflict and of the international humanitarian organizations
mentioned in the Conventions and in this Protocol shall be prompted mainly by the
right of families to know the fate of their relatives.
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The Preamble of the International Convention for the Protection of All Persons
from Enforced Disappearance adopted by the UN General Assembly in
December 2006 affirms "the right of any victim to know the truth about the
circumstances of an enforced disappearance and the fate of the disappeared
person." 5 The right has also been the subject of a number of resolutions and
declarations by the General Assembly, the Human Rights Council and other
international bodies.6 While resolutions creating the ad hoc tribunals do not
contain the phrase "right to the truth," much of their work has involved the
determination of the truth based on credible and reliable evidence.

II.
OVERVIEW OF THE LEGAL BASES FOR THE RIGHT TO TRUTH

The right to the truth, as a concept under human rights law, describes
several legally enforceable rights that empower next of kin to learn the truth
about a family member's fate. It was initially used before the IACtHR by
families of people who were disappeared. The principles underlying the right
have now been recognized by the European Court of Human Rights (ECtHR)
and the Human Rights Chamber of Bosnia and Herzegovina (HRCBiH). The
right to the truth derives its legal basis as an enforceable right primarily from
two underlying categories of protections found in international conventions:

(i) A state's failure to disclose the fate of a person in the
custody of the state constitutes inhuman treatment with
respect to family members and is a continuing violation of
applicable protections against such treatment.

(ii) A state's failure to adequately investigate and prosecute
crimes committed against a person in its custody constitutes
a violation of family's right of access to justice.

This first foundation, that a state's failure to disclose the fate of a person in
its custody constitutes inhuman treatment with respect to family members and is

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1), June 8, 1977, 1125 U.N.T.S. 3.

5. International Convention for the Protection of All Persons from Enforced Disappearance,
G.A. Res A/RES/61/177, UN doc. A/HRC/RES/2006/1 (Dec. 20, 2006) (emphasis added). The
United Nations Human Rights Committee in applying the International Covenant on Civil and
Political Rights (ICCPR), Dec. 19, 1966, 999 U.N.T.S. 171, has determined that the next of kin of
detained and disappeared family members should be considered victims of ill treatment with a right
to learn of their family members' fate. Quinteros v. Uruguay, 1 14, Comm. No. 107/1981, U.N. Doc.
CCPR/C/OP/2 (1983).

6. See, e.g., Human Rights Council Res. 2005/66, 9/11 and 12/12. Resolution 12/12
"[riecognises the importance of respecting and ensuring the right to the truth as to contribute to
ending impunity and to promote and protect human rights." Promotion and Protection of All Human
Rights, Civil, Political Economic, Social and Cultural Rights, Including the Right to Development,
Right to the Truth, U.N. Doc. A/HRC/RES/12/12 (Oct. 12, 2009). These resolutions recognize the
existence of the right to truth as a concept under international law.
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a continuing violation of applicable protections against such treatment, is
conceptually straightforward and widely accepted. The IACtHR in Blake v.
Guatemala considered whether the family of Nicholas Blake, a journalist, had
an independently enforceable right to compel the government of Guatemala to
investigate his disappearance. Blake and his photographer companion, Griffith
Davis, were two Americans who disappeared while on assignment in 1985. For
years the Blake family had, with the assistance of the American Embassy,
pursued its own investigation into his disappearance without receiving
cooperation from the Guatemalan government. The IACtHR found that not only
had the government failed to adequately investigate Blake's disappearance, but
it had also obstructed the family's own efforts to ascertain the truth. After
having established that Blake was killed in March 1985, seven years before
Guatemala accepted the court's jurisdiction, the court declared itself
incompetent to decide whether Blake's rights had been violated.7 It went on to
consider whether the government's continued failure to account for what
happened to Blake constituted a present and ongoing violation of the family's
rights under the American Convention on Human Rights (ACHR). The court
found that the continued suffering of the family was the direct result of Blake's
forced disappearance and the state's failure to investigate. This conduct
constituted a violation of Article 5 in relation to Article 1(1) of the ACHR with
respect to his family.8

The IACtHR in Villagran-Morales et al. v. Guatemala, commonly referred
to as the "Street Children" case, found that the forced disappearance of several
boys who were subsequently found to have been tortured and murdered caused
great suffering to their mothers and consequently was a violation of their
mothers' rights under Article 5(2) in relation to Article 1(1) of the ACHR.9 The
IACtHR has consistently applied this reasoning in similar cases. 10

7. These were Article 7 (right to personal liberty) and Article 4 (right to life). Organization of
American States, American Convention on Human Rights, Nov. 22, 1969, O.A.S.T.S. No. 36, 1144
U.N.T.S. 123.

8. Blake v. Guatemala, Inter-Am. Ct. H.R. (ser. C) No. 36, 1 114-16 (Jan. 24, 1998). The
court also found that the fact that Blake's corpse had been burned and otherwise mistreated in
violation of Guatemalan custom contributed to the family's suffering.

9. Villagran-Morales, et al., Inter-Am. Ct. H.R. (ser. C) No. 63, 177, 253.4 (Nov. 19,
1999). In a joint concurring opinion, three judges argued that the mothers were also victims of the
crime: "[I]t is impossible not to include, in the enlarged notion of victim, the mothers of the
murdered children." See id. (Joint Concurring Opinion of Judges A.A. Cangado Trindade and A.
Abreu-Burelli).

10. See, e.g., See Bimaca-Veldsquez v. Guatemala, Order of the Court, Inter-Am. Ct. H.R.
(ser. C) No. 70, IM 159-166, 230.2 (Nov. 25, 2000); Mapiripin Massacre v. Columbia, Inter-Am. Ct.
H.R. (ser. C) No. 134, IM 140-46, 335.1 (Sept. 15, 2005); Pueblo Bello Massacre v. Columbia, Inter-
Am. Ct. H.R. (ser. C) No. 140, M 163, 296.3 (Jan. 31, 2006); Balde6n-Garcia v. Peru, Inter-Am. Ct.
H.R. (ser. C) No. 147, M 127-30, 218.4 (Apr. 6, 2006); Ximenes-Lopes v. Brazil, Inter-Am. Ct. H.R.
(ser. C) No. 149, M 155-63, 262.3 (July 4, 2006); Montero-Aranguren et al v. Venezuela (Detention
Center of Catia), Inter-Am. Ct. H.R. (ser. C) No. 150, M 53, 160.2 (July 5, 2006) (Venezuela
acknowledged its violation of Articles 5 & 1(1)); Goibur6 et al. v. Paraguay (Condor), Inter-Am. Ct.

[Vol. 29:1

4

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 5

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/5



2011] THE RIGHT TO TRUTH IN THE FIGHTAGAINST IMPUNITY 179

The European Court of Human Rights (ECtHR) took a similar approach in
Cyprus v. Turkey.11 This case concerned the continued failure of Turkey to
account for persons last seen in the custody of Turkish troops during its military
operations in northern Cyprus in the summer of 1974. The court found that the
surviving family members "must undoubtedly' have suffered most painful
uncertainty and anxiety. Furthermore, their mental anguish did not vanish with
the passing of time." 12 The court found that Turkey's persistent failure to
account for the missing constituted a "continuing violation of Article 3 of the
European Convention on Human Rights (ECHR) with respect to the relatives of
the Greek-Cypriot missing persons."1 3

The Human Rights Chamber of Bosnia and Herzegovina, the HRCBiH, has
taken a similar course and applied Article 3 of the ECHR to cases brought by the
families of the missing seeking information about their loved ones. 14 In the
Srebrenica Cases, the Chamber considered whether the respondent government
of Republika Srpska's failure to inform the families of men missing from
Srebrenica and last known to be in the custody of its army constituted "inhuman
and degrading treatment" of the families in violation of Article 3 of the
ECHR.15

While the ECtHR in Cyprus v. Turkey accepted that family members of a
victim may be the subject of an Article 3 violation, it distinguished those
persons whose Article 3 rights had been violated from those persons who,
despite suffering significant emotional distress at the disappearance of a relative,
were not the subject of a violation. The court drew this distinction based on the
"existence of special factors which give the suffering of the person concerned a

H.R. (ser. C) No. 153, % 95-104, 192 (Sept. 22, 2006); La Cantuta v. Peri, Inter-Am. Ct. H.R (ser.
C) No. 162, $ 81-98, 122-29, 254.5 (Nov. 29, 2006); Anzualdo Castro v. Peru, Preliminary
Objection, Merits, Reparations and Costs, Inter-Am. Ct. H.R. (ser. C) No. 202, % 113-14 (Sept. 22,
2009); Chitay Nech et al. v. Guatemala, Inter-Am Ct. H.C.R. T 209 (May 25, 2010); and Manuel
Cepeda Vargas v. Colombia, Inter-Am Ct. H.R. 195 (May 26, 2010). See also Las Dos Erres
Massacre v. Guatemala, Preliminary Objections, Merits, Reparations and Costs, Inter-Am. Ct. H.R.
(ser. C) No. 211, T 213 (Nov. 24, 2009) ("[T]he impunity that persists in the instant case is
experienced by the alleged victims as a new traumatic impact, which has been generated by feelings
of anger, frustration and even fear of retaliation due to their search for justice.").

11. Cyprus v. Turkey, 2001- IV Eur. Ct. H.R. 1(2001).

12. Id.1155.

13. Id. 158. Article 3 of the European Convention on Human Rights and Fundamental
Freedoms, Nov. 4, 1950, 213 U.N.T.S. 222, reads: "No one shall be subjected to torture or to
inhuman or degrading treatment or punishment."

14. See, e.g. Srebrenica Cases, Case No. CH/01/8365, et al., Decision on Admissibility and
Merits, Bosnia and Herzegovina: Human Rights Chamber for Bosnia and Herzegovina (Mar. 7,
2003). See also, Unkovi6 v. Bosnia and Herzegovina, Case No. CH/99/2150, Decision on Review,
IN 101-19 (Hum. R. Chamber for Bosnia and Herzegovina, May 10, 2002). Although the chamber
found that Article 3 protected families from the suffering caused by the government's failure to
provide information, it did not find that the government's conduct, in this particular case, constituted
a violation.

15. Srebrenica Cases, Case No. CH/01/8365, 1l91.
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dimension and character distinct from the emotional distress which may be
regarded as inevitably caused to relatives of a victim of a serious human-rights
violation."1 6 The essence of the Article 3 violation is not as much the actual
disappearance but rather in the state's reaction to the family's efforts to obtain
information. 17

The HRCBiH, in an effort to bring greater precision to the task of
identifying claimants who were the subject of Article 3 violations, articulated
two sets of factors to be examined by the court, one related to the claimant and
the other to the respondent. With respect to the claimant these factors include:
gravity of the emotional distress; relationship to the missing person; whether the
claimant witnessed the underlying criminal act; and efforts made by the claimant
to learn the fate of their loved one.18 With respect to the respondent, these
factors include: the respondent's response to inquiries; efforts to conduct a
meaningful investigation; the amount of information provided; the credibility of
any explanations offered; and the respondent's role in the underlying criminal
act. 19

It is now settled law that a state's continued refusal to investigate facts
surrounding a serious violation of a human right constitutes inhuman treatment
with respect to the victim's family and hence an ongoing violation of their
protection against such treatment. Article 5 of the African Charter on Human
and People's Rights would afford a similar basis for claims under a right to the
truth. 20

The second basis upon which families have demonstrated a legally
enforceable right to compel a state to provide information about a missing
relative rests upon the state's obligation to provide effective access to justice
through a judicial determination of their rights. With respect to the relatives of
Blake, the IACtHR found that they had an enforceable right under Article 8(1)

16. Cyprus, 2001- IV Eur. Ct. H.R. 1, T 156.

17. Id. 157 ("In the absence of any information about their fate, the relatives of persons who
went missing during the events of July and August 1974 were condemned to live in a prolonged state
of acute anxiety which cannot be said to have been erased with the passage of time.").

18. Unkovid, Case No. CH/99/2150, 114.

19. Id. T 115.

20. Article 5 states:

Every individual shall have the right to the respect of the dignity inherent in a human
being and to the recognition of his legal states. All forms of exploitation and
degradation of man particularly slavery, slave trade, torture, cruel, inhuman or
degrading punishment and treatment shall be prohibited.

African Charter on Human and Peoples' Rights, June 27, 1981, O.A.U. Doc. CABILEG/67/3 Rev.5,
1520 U.N.T.S. 217 (entered into force Oct. 21, 1986). It is important to note that the definition of
"inhuman treatment" under human rights law is different from the definition used in international
criminal law. In international law, inhuman treatment has been defined as "acts or omissions that
cause serious mental or physical suffering or injury or constitute a serious attack on human dignity."
Prosecutor v. Delalid, Case No. IT-96-21-T, Judgment, 1 442 (Int'l Crim. Trib. for the Former
Yugoslavia Nov. 16, 1998).

[Vol. 29:1
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of the Convention 21 :
[A]rticle 8(1) of the Convention also includes the rights of the victim's relatives
to judicial guarantees, whereby "[any act of forced disappearance places the
victim outside the protection of the law and causes grave suffering to him and to
his family.". . . Consequently, Article 8(1) of the American Convention
recognizes the right of Mr. Nicholas Blake's relatives to have his disappearance
and death ... effectively investigated by the Guatemalan authorities [and] to have
those responsible prosecuted for committing said unlawful acts; to have the
relevant punishment, where appropriate meted out; and to be compensated for
the damages and injuries they sustained2

The court, in its admittedly broad interpretation of Article 8(1), relied on
what it considered the "letter and spirit" of the article when considered in the
context of Article 29(c)'s interpretive mandate that no provision of the
convention be understood as "precluding other rights or guarantees that are
inherent in the human personality or derived from representative democratic
form of government." 23 The court did not find any violation of Article 25(l)'s
right to effective judicial recourse, given the Blake family's failure to initiate
formal proceedings before any Guatemalan court. 24

In cases where families have sought judicial recourse, courts have
consistently found that the failure to meaningfully investigate a disappearance
constituted a violation with respect to next of kin of "the right to a fair trial and
the right to judicial protection enshrined in Articles 8(1) and 25(1) of the ACHR
in relation to the general obligation to respect and guarantee the rights embodied
in Article 1(1) thereof."2 5

21. Article 8(1) of the American Convention on Human Rights states:

Every person has the right to a hearing, with due guarantees and within a reasonable
time, by a competent, independent, and impartial tribunal, previously established by
law, in the substantiation of any accusation of a criminal nature made against him or
for the determination of his rights and obligations of a civil, labor, fiscal or any other
nature.

American Convention on Human Rights, supra note 7 (emphasis added).

22. Blake v. Guatemala, Inter-Am. Ct. H.R. (ser. C) No. 36, 1 97 (Jan. 24, 1998) (quoting
Article 1(1) of the American Convention on Human Rights).

23. Id. 96. Judge Alejandro Montiel-Argilello, in his dissent, disagreed with this broad
interpretation and characterized what happened to the Blake family differently from the majority:
"What we have before us, then, is not a violation of a right, but the consequence of a violation." See
id 11 (Montiel-Argisello, J., dissenting).

24. Id. M 114-16. The court did not find a violation of Article 25(1)'s right to an effective
remedy because the Blake family never initiated any judicial action before a Guatemalan court. Id.
104.

25. Ximenes-Lopes v. Brazil, Inter-Am. Ct. H.R. (ser. C) No. 149, 262.4.(July 4, 2006); See
also id, 11 170-206; Villagran-Morales, et al., Inter-Am. Ct. H.R. (ser. C) No. 63, 253.6 (Nov. 19,
1999); Bimaca-Veldsquez v. Guatemala, Order of the Court, Inter-Am. Ct. H.R. (ser. C) No. 70, IN
195, 230 (Nov. 25, 2000); Barrios Altos v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 75, 51.2(c) (Mar.
14,2001); Mapiripdn Massacre v. Columbia, Inter-Am. Ct. H.R. (ser. C) No. 134, % 195-241, 335.5
(Sept. 15, 2005); Pueblo Bello Massacre v. Columbia, Inter-Am. Ct. H.R. (ser. C) No. 140, M 169-
212, 296.4 (Jan. 31, 2006); Balde6n-Garcia v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 147, M 139-69,
218.5 (Apr. 6, 2006); Montero-Aranguren et al v. Venezuela (Detention Center of Catia), Inter-Am.
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The ECtHR came to a similar conclusion with respect to Article 13 of the
ECHR - the parallel provision to Articles 8 and 25 of the ACHR. In Cyprus, the
court concluded that Turkey's failure to provide Greek-Cypriots with a remedy
to contest interference with their rights under Article 8 of the ECHR and Article
1 of Protocol I constituted a violation of Article 13.26

Although the ECtHR found that Turkey failed to provide an effective
remedy for claimants to pursue their rights under Article 8 of the ECHR, it
deemed it unnecessary to make specific findings as to whether Article 8 had
itself been violated, as the protected right was sufficiently similar to the
protections granted under Article 3 for which the Court did find a violation. 27

The HRCBiH would, on its own initiative, consider whether Article 8 of the
ECHR applied when family members sought information about the missing. The
Chamber relied in large part on an ECtHR case, in which the court found that a
state's refusal to give the claimant access to official records of his foster care
constituted a breach of Article 8 when it determined:

[T]hat information concerning the fate and whereabouts of a family member falls
within the ambit of "the right to respect for his private and family life," protected
by Article 8 of the Convention. When such information exists within the
possession or control of the respondent Party and the respondent Party arbitrarily
and without justification refuses to disclose it to the family member, upon his or
her request, properly submitted to a competent organ of the respondent Party or
the Red Cross, then the respondent Party has failed to fulfill its positive obligation
to secure the family member's right protected by Article 8.28

The Chamber characterized the obligation as a positive one, requiring a
state to actively investigate the matter and to provide the family with
information. 29 The IACtHR has noted that the obligation of a state to
meaningfully investigate gross human rights violations is not discharged by a
non-governmental truth commission, however thorough its work may be. 30

Ct. H.R. (ser. C) No. 150, In 53, 160.2 (July 5, 2006); Goibur6 et al. v. Paraguay (Condor), Inter-
Am. Ct. H.R. (ser. C) No. 153, 111-33, 192 (Sept. 22, 2006); and La Cantuta v. Per6, Inter-Am.
Ct. H.R (ser. C) No. 162, 181-98, 135-61, 254.6 (Nov. 29, 2006).

26. Cyprus v. Turkey, 2001- IV Eur. Ct. H.R. 1, 192 (2001). Articles 7 and 26 of the African
Charter provide a similar legal basis.

27. Id. 1l61.

28. Unkovid v. Bosnia and Herzegovina, Case No. CH/99/2150, Decision on Review, 1 126
(Hum. R. Chamber for Bosnia and Herzegovina, May 10, 2002) (emphasis added).

29. See Srebrenica Cases, Case No. CH/01/8365, etal., Decision on Admissibility and Merits,
Bosnia and Herzegovina: Human Rights Chamber for Bosnia and Herzegovina, 181 (Mar. 7, 2003)
("[T]he Chamber concludes that the respondent Party has breached it positive obligations to secure
respect for the applicants' rights protected by Article 8 of the European Convention in that it has
failed to make accessible and disclose information requested about the applicants' missing loved
ones."). Having found that Republika Srpska had breached its obligations under Articles 3 and 8
with respect to the survivors, the Chamber found that such survivors had the right to "an effective
remedy" as guaranteed by Article 13 of the ECHR. Id. $ 192.

30. See Las Dos Erres Massacre v. Guatemala, Preliminary Objections, Merits, Reparations
and Costs, Inter-Am. Ct. H.R. (ser. C) No. 211, 1232. (Nov. 24, 2009).
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Where legislation, such as an amnesty law, interferes with this right of
access to justice, the IACtHR has found a violation of Article 2 of the ACHR. In
La Cantuta, the court found that the failure of Peru to amend its amnesty laws
constituted a breach of Article 2 in relation to Articles 8 and 25, as well as
Articles 4, 5, 7 and 1, to the detriment of the families. 3 1

A. The Right to the Truth as the Right ofAccess to Justice

The Inter-American Commission on Human Rights (Inter-American
Commission) has alleged on several occasions that there exists an autonomous
right to the truth in the ACHR. The IACtHR considered this position in Blanco-
Romero et al. v. Venezuela, when the Inter-American Commission asserted that
Venezuela's failure to account for three men who disappeared in 1999
constituted a violation of this autonomous right. Despite Venezuela's
acknowledgement that it had violated the right to the truth with respect to the
families of the men, the court stated:

The Court does not consider the right to know the truth to be a separate right
enshrined in Articles 8, 13, 25 and 1(1) of the Convention, as alleged by the
representatives, and, accordingly, it cannot find acceptable the State's
acknowledgment of responsibility on this point. The right to know the truth is
included in the right of the victim or of the victim's next of kin to have the
relevant State authorities find out the truth of the facts that constitute the
violations and establish the relevant liability through appropriate investigation
and prosecution.32

The IACtHR made similar findings in Castillo-Pdez v. Peru.3 3

In 2001, in the case of Barrios v. Peru, the state recognized its
responsibility under international law with respect to the killing of fifteen people
by members of its military intelligence. In acknowledging the veracity of the
facts as alleged, and recognizing the violations of international law, Peru
accepted that it had violated the right to the truth with respect to the families of
the victims. The court pointed out in its decision that despite this
acknowledgement by Peru:

[T]he right to the truth is subsumed in the right of the victim or his next of kin to
obtain clarification of the events that violated human rights and the corresponding
responsibilities from the competent organs of the State, through the invest ation
and prosecution that are established in Articles 8 and 25 of the Convention.

By framing the right to the truth in the broader context of the right of
access to justice, the court is able to require states not only to adequately

31. La Cantuta v. Perdi, Inter-Am. Ct. H.R (ser. C) No. 162, 1189 (Nov. 29, 2006).
32. Blanco-Romero v. Venezuela, Inter-Am. Ct. H.R. (ser. C) No. 138, 1 62 (Nov. 28, 2005).
33. Castillo-Piez v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 34, 1 86 (Nov. 3, 1997).
34. Barrios Altos v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 75, 1 48 (Mar. 14, 2001). See also

Pueblo Bello Massacre v. Columbia, Inter-Am. Ct. H.R. (ser. C) No. 140, 1 219 (Jan. 31, 2006);
Chitay Nech et al. v. Guatemala, Inter-Am Ct. H.C.R. 1206 (May 25, 2010).
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investigate the circumstances surrounding a gross violation but also to mandate
that they undertake prosecutions and disciplinary actions warranted by the
investigation. By requiring a full exposition of the clandestine event in the venue
of a public domestic proceeding, the court ensures not only the right to truth but
the right to justice. In other words, the families of victims not only have the right
to know the truth but also have the right to know that justice has been done.

In Bamaca-Veldsquez v. Guatemala, the Inter-American Commission
described the right as one held by family members as well as by society as a
whole. 3 5 The commission characterized the collective nature of the right as the
right of society to "have access to essential information for the development of
democratic systems." 36 The IACtHR implicitly rejected the enforceability of
this collective aspect of the right. 37

However, in November 2009, the court in Los Dos Erres returned to the
collective dimension of the right, noting its importance, but suggesting that it
was already served by remedies the court ordered on behalf of the individual
claimants.3 8

The Court considers that in a democratic society the truth on grave human rights
violations must be known. This is a fair expectation that the State must satisfy, on

35. Bimaca-Veldsquez v. Guatemala, Order of the Court, Inter-Am. Ct. H.R., (ser. C) No. 70,
T 197 (Nov. 25, 2000).

36. Id.

37. Id. IN 199-202. The importance of the collective dimension of the right to the truth and its
place under the ACHR was discussed more fully in Judge Ramirez's concurring opinion:

19. [T]he so-called right to the truth covers a legitimate demand of society to know
what has happened, generically or specifically, during a certain period of collective
history, usually a stage dominated by authoritarianism, when the channels of
knowledge, information and reaction characteristic of democracy are not operating
adequately or sufficiently. In the second, the right to know the reality of what has
happened constitutes a human right that is immediately extended to the judgment on
merits and the reparations that arise from this.

20. In the Court's judgment to which this opinion is associated, the Court has confined
itself to the individual perspective of the right to the truth, which is the one that is
strictly linked to the Convention, because it is a human right. Accordingly, in this
case, this right is contained or subsumed in another that is also a subject of this
judgment: that corresponding to the investigation of the violating facts and the
prosecution of those responsible. Thus, the victim - or his heirs - has the right that the
investigations that are or will be conducted will lead to knowing what "really"
happened. The individual right to the truth follows this reasoning, which is supported
by the Convention and, is based on this, by the Court's recognition in its judgment.

See Separate Concurring Opinion of Judge Sergio Garcid Ramirez on the Judgment on Merits of
BAmaca VelAsquez v. Guatemala, No. 70, 1 19-21. Judge Ramirez went on to point out the court's
order requiring a public investigation "also allows society's demand to know what has happened to
be fulfilled."

38. These remedies included: conducting an investigation; publishing the IACtHR's judgment
(factual sections); showing a documentary about the massacre; conducting a public ceremony;
building a monument commemorating the event; and creating a web page. Las Dos Erres Massacre
v. Guatemala, Preliminary Objections, Merits, Reparations and Costs, Inter-Am. Ct. H.R. (ser. C)
No. 211, 1310 (Nov. 24, 2009).
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the one hand, through the obligation to investigate the human rights violations,
and on the other hand, through the public disclosure of the results of the criminal
and investigation processes. This requires the State to procedurally determine the
patterns of joint action and of all of the people who in some manner participated
in said violations, and their corresponding responsibility, as well as to redress the
victims of the case.39

III.
OVERVIEW OF THE JURISPRUDENCE OF INTERNATIONAL CRIMINAL TRIBUNALS

A. The International Criminal Tribunalfor the former Yugoslavia Facilitates
Victims'Access to Truth

Early in its work, the ICTY appreciated its important role in establishing
the truth based upon credible and reliable evidence. 40 While adjudicating
contested facts based upon reliable evidence remains a paramount task in the
ICTY's work, there are limitations on the scope of its inquiry. These limitations
are described in its foundational documents.

The UN Security Council, having determined that widespread violations of
international humanitarian law in the former Yugoslavia constituted a serious
threat to international peace and security, concluded that taking effective
measures to bring the perpetrators of these crimes to justice would contribute to
the restoration and maintenance of peace. 4 1 In adopting the Statute of the

39. See also id. 1 149.

40. Larry D. Johnson, a lawyer who worked on the original design of the ICTY, offered his
perspective in a reflection ten years after the ICTY's establishment: "One of the Tribunal's major
contributions to reconciliation in the region is to uncover the facts, find the truth, hold perpetrators
accountable and refute those who deny that such atrocities ever occurred." See Larry D. Johnson,
Ten Years Later: Reflections on the Drafting, 2 J. INT'L CRIM. JUST. 368, 378 (2004).

The Trial Chamber in Akayesu described this process:

In its assessment of the evidence, as a general principle, the Chamber has attached
probative value to each testimony and each exhibit individually according to its
credibility and relevance to the allegations at issue. As commonly provided for in
most national criminal proceedings, the Chamber has considered the charges against
the accused on the basis of the testimony and exhibits offered by the parties to support
or challenge the allegations made in the Indictment. In seeking to establish the truth in
its judgment, the Chamber has relied as well on indisputable facts and on other
elements relevant to the case ....

Prosecutor v. Akayesu, Case No. ICTR IT-96-4-T, Judgment, 131 (Sept. 2, 1998).

41. See S.C. Res. 808, U.N. Doc. S/RES/808(808) (Feb. 22, 1993):

Determining that this situation constitutes a threat to international peace and security,

Determined to put an end to such crimes and to take effective measures to bring to
justice the persons who are responsible for them,

Convinced that in the particular circumstances of the former Yugoslavia the
establishment of an international tribunal would enable this aim to be achieved and
would contribute to the restoration and maintenance of peace ....
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Tribunal, the UN Security Council stated it was establishing "an international
tribunal for the sole purpose of prosecuting persons responsible for serious
violations of international humanitarian law committed in the former
Yugoslavia." 42

The UN Security Council designed the ICTY in such a way that it had
jurisdiction to adjudicate the criminal responsibility of perpetrators. Implicit in
this jurisdiction was that such a tribunal would adjudicate based upon the truth
as revealed by a careful examination of credible and reliable evidence. Although
it might be argued that peace and security would have been equally served by a
more comprehensive fact-finding process such as a truth commission, the
Security Council placed the truth-finding process within the walls of a
courtroom in which individual criminal responsibility would be determined. 43

Implicit in its choice was the Security Council's determination that the ICTY's
ability to impose punitive sanctions on those most responsible for violations of
international law would contribute to the restoration of peace and security.

The truth-seeking process in the ad hoc tribunals is bounded by the
criminal responsibility of the individual before the court with respect to the
specific crimes charged. The parameters of the exercise are no broader. An
international criminal trial will not inquire or adjudicate matters not directly
related to the crimes charged in the indictment; it will not inquire or adjudicate
the responsibility of those other than the persons charged in those crimes unless
absolutely necessary. 44 What it will do is carefully examine the allegations in an

Similar rationale was applied in the case of Rwanda. See S.C. Res. 955, U.N. Doc. S/RES/955 (Nov.
8, 1994).

42. S.C. Res. 827, U.N. Doc. S/RES/827 (May 25, 1993) (emphasis added). See also Report of
the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808, 1 12, U.N. Doc.
S/25704 (May 3, 1993) ("The Security Council's decision in resolution 808 (1993) to establish an
international tribunal is circumscribed in scope and purpose: the prosecution of persons responsible
for serious violations of international humanitarian law committed in the territory of the former
Yugoslavia since 1991.").

43. While the UN Security Council did establish a Commission of Experts as an impartial fact-
finding body, such was done with a view toward providing the Secretary-General with reliable
information related to ongoing violations of international law. See S.C. Res. 780, 1 4, U.N. Doc.
S/RES/780 (Oct. 6, 1992).

44. It would be fundamentally unfair to require a defendant to face factual allegations any
broader than those directly related to the crimes with which he is charged. This is true even if a
defendant welcomes the opportunity to do so. On 15 February 2010, the Karadiid Chamber held a
hearing during which Karadaid stressed his desire that the trial explore the entire Yugoslav crisis. He
was reminded by Judge Kwon that the purpose of the trial was confined to whether he was guilty of
the crimes charged in the indictment. See, Prosecutor v. Karadiid, ICTY, Case no. IT-95-5-T, Feb.
15, 2010, transcript at 764.

KaradB6: We have to establish all the facts of the events and actually shed full light
on the events in Srebrenica. So it is very important where the weapons came from and
it is important because we want to show and we want to question how unbiased can
representatives of such countries be as witnesses in this trial.

Judge Kwon: Mr. Karadid, I would like to remind you that the purpose of this trial is
to judge whether you are guilty of charges as alleged in the indictment. And this is not

(Vol. 29:1
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indictment and adjudicate the truth of those allegations based upon reliable
evidence - and to the high standard of proof beyond reasonable doubt.

Despite this statutory limitation, the tribunal acknowledged its broader
"truth finding" role early in its work. In 1996, when the prospect of bringing
Radovan Karadii6 and Ratko Mladid before the International Tribunal for the
former Yugoslavia seemed unlikely, the Trial Chamber held a hearing pursuant
to Rule 61 of the Rules of Procedure and Evidence, during which the Chamber
reviewed the evidence supporting the indictment. In its decision the Chamber
stated:

Rule 61 proceedings permit the charges in the indictment and the supporting
material to be publicly and solemnly exposed. When called to appear by the
Prosecutor, the victims may use this forum to have their voices heard and to live
on in history. International criminal justice, which cannot accommodate the
failures of individuals or States, must pursue its mission of revealing the truth
about the acts perpetrated and suffering endured, as well as identifying and
arresting those accused of responsibility.

The ICTY, within both the confines of its mandate from the Security
Council and within the confines of adjudicating the criminal responsibility of
individuals, has made an important contribution to both the right to the truth
held by the families of victims and the broader societal interest in the truth about
the conflict. 46 To date, the work of ICTY has resulted in the indictment of 161
persons. It has completed 88 trials and concluded the cases against 121
defendants. Defendants have included low-level camp commanders, former
heads of state, and military chiefs. Judges of the Tribunal have considered
evidence and made factual findings related to events prior to the conflict in 1989
and up until after the Kosovo conflict in 1999. All aspects of the war have been
examined in careful detail.

During the course of these trials the sworn testimony of victims, co-
perpetrators, international interlocutors, and defendants have been recorded. In
some cases defendants have pled guilty, expressing remorse for the crimes they
committed. The ICTY has gathered and preserved large volumes of
documentary evidence. These documents include military records, transcripts of
official meetings, and the intercepted communications of key protagonists.
Exhumation work has helped identify and return the mortal remains of
thousands of victims. The Office of the Prosecutor has its own demographic unit
that has recently completed a comprehensive study of all available data

an opportunity for you to produce a white book of all the events that took place at the
time. And I would advise you to concentrate on defending yourself against the charges
in the indictment.

45. Prosecutor v. Karadlid and Mladid, Case no. IT-95-5-R6, IT-95-18-R61, Review of the
Indictments Pursuant to Rule 61 of the Rules of Procedure and Evidence, 1 3 (Int'l Crim. Trib. for
the Former Yugoslavia July 11, 1996).

46. For an overview of the contribution of the ad hoc tribunals' to the broader societal interest,
see NANCY AMOURY COMBS, GUILTY PLEAS IN INTERNATIONAL CRIMINAL LAW: CONSTRUCTING A
RESTORATIVE JUSTICE APPROACH 53-56 (2007).
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regarding the number of people killed, missing or displaced. 4 7 This work has
been painstakingly undertaken and represents the most reliable report of the
number of people affected by the conflict. Early judgments of both ad hoc
tribunals made comprehensive findings related to the conflicts in general.

One of the important contributions of the ad hoc tribunals is their findings
with respect to non-state actors. In both the former Yugoslavia and Rwanda,
many of the crimes were committed by paramilitary organizations that did not
have clear ties to the state. Such groups have featured prominently in trials at
both ad hoc tribunals and in judgments containing factual findings that may be
relevant to issues of state responsibility in other forums.

Some defendants in the process of pleading guilty have given firsthand
accounts of the crimes they participated in and some have identified the location
of mass graves. 48 Trial chambers have recognized the important historical
significance of this. 49 Emir Suljagid, a journalist and one of the few men to
survive Srebrenica, commented on the significance of Dragan Obrenovid's plea:

[T]he confessions have brought me a sense of relief I have not known since the
fall of Srebrenica in 1995. They have given me the acknowledgement I have been
looking for these past eight years. While far from an apology, these admissions
are a start. We Bosnian Muslims no longer have to prove we were victims. Our
friends and cousins, fathers and brothers were killed - and we no longer have to
prove they were innocent. 50

The ad hoc tribunals have together built a considerable body of
jurisprudence that has brought maturity to the work of the Nuremberg and
Tokyo Tribunals. Crimes that were vaguely defined in international law now
have precise definitions with clear examples guiding their application. Crimes of
sexual violence and crimes against women now have a clear place among other
international crimes. The work of the tribunals is accessible to the families of
victims and others through comprehensive outreach initiatives, such as a web
portal in the native languages of victims and regional programs designed to

47. Jan Zwierzchowski and Ewa Tabeau, The 1992-95 War in Bosnia and Herzegovina:
Census Based Multiple System Estimation of Casualties Undercount (Feb. 1, 2010) (unpublished
manuscript presented at the conference on "The Global Costs of Conflict" at the German Institute for
Economic Research) (on file with author).

48. Prosecutor v. Momir Nikoli6, Case no. IT-02-60/1-S, Sentencing Judgment, 1 155 (Int'l
Crim. Trib. for the Former Yugoslavia 2 Dec. 2003). See generally COMBS, supra note 46.

49. Prosecutor v. Momir Nikolid, 1 145.

The Trial Chamber finds that Momir Nikoli6's guilty plea is significant and can
contribute to fulfilling the Tribunal's mandate of restoring peace and promoting
reconciliation. The recognition of crimes committed against the Bosnian Muslim
population in 1995 - crimes that continue to have repercussions into the present - by a
participant in those crimes contributes to establishing a historical record.

See also Prosecutor v. Dragan Obrenovi6, Case no. IT-02-60/2/S, Sentencing Judgment, 116 (Int'l
Crim. Trib. For the Former Yugoslavia Dec. 10, 2003).

50. Emir Suljagi6, Truth at The Hague, N.Y. TIMES, June 1, 2003, at 13, available at
http://www.nytimes.com/2003/06/0I/opinion/truth-at-the-hague.html.
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disseminate information about the tribunals' work.

1. Victims' Formal Rights Before the International Criminal Court

The International Criminal Court has formally granted victims the right to
participate in trials even if they are not called as witnesses. This right of
participation is a fundamental shift from the ICTY approach adopted from
adversarial systems in which the prosecutor is considered the representative of
"the people," including the victims of crimes. This shift is due to an evolving
concept of restorative justice which in part seeks to empower victims with an
active role in criminal proceedings. 5 1

The precise form a victim's participation should take in order to remain
consonant with other important objectives of the criminal justice process, such
as a fair trial for the accused, was the subject of much debate in the Rome
Conference. This debate has continued in the jurisprudence of the court. In the
Lubanga case, the Appeals Chamber resolved some of the conflicting positions
and brought greater clarity to what qualifies a person as a "victim" within the
meaning of the Article 68(3) of the statute and rules 85 and 89(1) of the Rules. It
gave the following definition of a victim with the right of participation:

(i) "Victim," when used to refer to a natural person, identifies
those persons who have suffered either direct or indirect
harm which has a demonstrable link to the crimes charged. 52

(ii) "Victim," when used to refer to an organization or
institution, identifies those entities which have suffered
direct harm which has a demonstrable link to the crimes
charged. 53

The Appeals Chamber went on to find that in order to give meaningful
effect to Article 68(3) of the Statute, victims should have the right to tender
evidence in the case or oppose the admission of evidence tendered by another
party. 54 The right is not an unfettered right, and victims must demonstrate how
their particular interest in the evidence or issue under consideration by the
chamber is affected by the outcome. 55 What impact victim participation will

51. See, e.g., UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power, G.A. Res A/RES/40/34 (Nov. 29, 1985).

52. Prosecutor v. Lubanga, Case no. ICC-01/04-01/060A90Al0, Judgment on the Appeals of
the Prosecutor and the Defence against Trial Chamber I's Decision on Victims' Participation of 18
January 2008, 38, 64 (July 11, 2008). In paragraph 32, the Appeals Chamber used the example of
a child soldier to illustrate the difference between direct and indirect harm - the child soldier suffers
direct harm while his parents suffer indirect harm.

53. Lubanga, 30.

54. Id. 97-98.
55. Id. 1 99. In paragraph 104, the Appeals Chamber gave its approval to the procedure

devised by the Trial Chamber in which six factors would delineate a victims right to participate: i) a
discreet application; ii) notice to the parties; iii) demonstration of the personal interests that are
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have on judgments rendered by the ICC remains to be seen, but incorporating
victims into the very process of a criminal trial adds an entirely new dimension
to international criminal trials.

IV.
IDENTIFYING THE SYNERGIES

The comprehensive battle against impunity is fought on many fronts. Some
approach the problem from the perspective of individual responsibility for
international or domestic crimes. Others approach it from the perspective of a
state's international commitments. Cases can be initiated by international
prosecutors against individuals, by one state against another state, or by an
individual claiming a violation of a recognized human right. While each of these
mechanisms has proven effective on its own, synergies exist between them,
facilitating each individual effort and creating new avenues to combat impunity.
The following are some of the synergies that exist between these different
mechanisms.

A. Synergy No. 1: The Work ofInternational Criminal Courts can be the Basis
ofDomestic Criminal Prosecutions and Cases Adjudicating State Responsibility

The adjudication of an individual's criminal responsibility makes a number
of constructive contributions to the right to the truth in both the individual and
collective sense of the right. All of the ICTY's judgments are public. They set
out in detail the trial chamber's assessment of the evidence it considered. These
judgments, whenever possible, make specific findings as to the identities of
living or deceased victims, unless their identity is protected, as well as to the
crimes perpetrated against them. Given the ICTY's mandate to focus on those
most responsible for these crimes, trials have most often focused on the
individual responsibility of senior political, military, and police officials.

The findings of the ICTY are carefully reasoned, and other international
courts have relied upon them when adjudicating claims of state responsibility.
For example, the International Court of Justice (ICJ) in the Bosnia v. Serbia
genocide case relied upon final judgments of the ICTY. The court commented
that, "it should in principle accept as highly persuasive relevant findings of fact
made by the Tribunal at trial." 56 Similarly, the HRCBiH relied on factual

affected by the specific proceedings; iv) compliance with disclosure obligations and protective
measures; v) determination of the appropriateness of the proposed participation; and vi) consistency
with the rights of the accused and a fair trial. For a more detailed discussion of victim participation
at the ICC, see Matthew Gillett, Victim Participation at the International Criminal Court, 15 AUSTL.
INT'L L.J. 29 (2010).

56. Application Of The Convention On The Prevention And Punishment Of The Crime Of
Genocide (Bosn. & Herz. v. Serb. & Montenegro), 2007 I.C.J. 1, 223 (Feb. 26, 2007).
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16

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 5

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/5



2011] THE RIGHT TO TRUTHIN THE FIGHTAGAINST IMPUNITY 191

findings of the Krsti6 chamber in the Srebrenica Cases.57 The judgments of
international criminal courts can and should be employed by persons alleging
state violations of international covenants whenever relevant. International
human rights courts employing lower standards of proof than those used in
criminal trials can safely rely on the findings in these criminal judgments.

What use a domestic criminal court can make of these judgments is less
clear. Although international criminal courts assess evidence at the same high
standard as national courts, fairness requires that a defendant have a meaningful
opportunity to examine and contest the evidence. While it would be unfair for a
national court to rely on findings particular to the defendant before it, such
courts could take judicial notice of ancillary facts not directly related to the
defendant's responsibility. For example, facts related to the context and
character of the overall conflict.

In addition to judgments, the evidence adduced during an international
criminal trial is often of a type and quality that makes it valuable in other
proceedings. This is particularly true in cases addressing state responsibility.
When the UN Security Council established the ad hoc tribunals it required that
member states cooperate with the tribunals.5 This has given judges the power
to compel states to provide documents. Some of these documents have proven to
be very probative of core issues related to the conflict and are documents which,
absent an order of the court, may never have been made public. Although this
power has most often been invoked by the Prosecution with applications under
Rule 54 bis, it has also been used effectively by defendants. 5 9

In addition to the judgments and evidence adduced at trial, the Office of the
Prosecutor (OTP) has undertaken comprehensive investigations into important
events that took place during the Balkan conflict. The ability of an international
prosecutor to collect evidence from a variety of sources is an important tool in
truth-seeking, and one not ordinarily available to individual complainants in
human rights cases. The OTP now has a formidable collection of evidence
covering the entire period of the conflict.

In its work, the ICTY has undertaken large exhumation projects to recover,
identify, and forensically examine mortal remains. It has worked in cooperation
with Physicians for Human Rights, the International Commission on Missing

57. See, e.g., Srebrenica Cases, Case No. CH/01/8365, et al, Decision on Admissibility and
Merits, Bosnia and Herzegovina: Human Rights Chamber for Bosnia and Herzegovina, $1 15-28
(Mar. 7, 2003).

58. Article 29 of the ICTY Statute states:
1. States shall co-operate with the International Tribunal in the investigation and
prosecution of persons accused of committing serious violations of international
humanitarian law.

2. States shall comply without undue delay with any request for assistance or an order
issued by a Trial Chamber ....

59. Radovan Karadlid currently has several pending Rule 54 bis applications seeking to
compel a number of states to produce documents he argues are essential to his defense.
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Persons, and national missing person commissions. This combined work has
enabled the return of the remains of thousands of victims, along with detailed
information about how they died, to the victims' families.

Most of this evidence will be stored in publicly accessible archives. While
the full significance of this evidence may only be appreciated after years of
scholarly study, some evidence such as the "Scorpion" video depicting the
summary execution of men and boys from Srebrenica has the power to
immediately and dramatically alter the public discourse. 60 Discussions are
presently underway to determine where a repository of the Tribunal's archives
will be located and how it will be administered. 6 1 While the physical location of
the archive is still to be decided, there is a firm institutional commitment to the
principle that it will be accessible to all.6 2

Access to this archive will help close an impunity gap that presently exists
with respect to perpetrators of serious crimes in the former Yugoslavia. Many of
these perpetrators now live among the Yugoslav diaspora. They have escaped
justice before the ICTY because they fall below the threshold for prosecution
established by the UN Security Council. They continue to escape justice where
they currently live because local authorities do not know about their past or
because an investigation into crimes in the former Yugoslavia is beyond the
local officials' capacity. Cooperation that helps local law enforcement build
upon the work of the ICTY can close this gap for many perpetrators.

ICTY evidence is already being used for defendants that, despite having
been indicted in the ICTY, have been referred to national courts pursuant to
Rule 11 bis of the ICTY Rules of Procedure and Evidence. 63 Most of these

60. See, e.g., Sara Darehshori, Selling Justice Short: Why Accountability Matters for Peace
(Human Rights Watch Report July 7, 2009), § 8, available at http://www.hrw.org/en/node/84262
/section/1 I (last visited Nov. 5, 2010):

Other new material was revealed for the first time in the Milosevic trial, including the
"Scorpion video" that showed members of the notorious "Scorpion" unit, believed to
have been acting under the aegis of the Serbian police, executing men and boys from
Srebrenica at Tmovo. The video had an enormous impact on Serbia. As part of trial
coverage, it was aired as news on a number of Serbian national television stations and
reached a broad audience, sending shockwaves through society. The airing of the
video engendered a great deal of national discussion about atrocities that many people
in Serbia had previously denied.

61. Patrick Robinson, President, Int'l Crim. Trib. for the Former Yugoslavia, Comments at the
Conference Assessing the Legacy of the ICTY (Feb. 23, 2010). The archives will include not only
evidence introduced during trials but also evidence collected by the Prosecution in investigations and
which can appropriately be placed in an archive.

62. Id.

63. See, e.g., Prosecutor v. Todovi6, Case No. IT-97-25/1 (Int'l Crim. Trib. for the Former
Yugoslavia Sept. 4, 2006). For a full discussion of factors considered by the referral bench, see
Prosecutor v. Milan Lukid, Case No. IT-98/21/1-PT, Decision on Referral of Case Pursuant to Rule
II bis (Int'l Crim. Trib. for the Former Yugoslavia Apr. 5, 2007). The referral was reversed on
appeal. Prosecutor v. Milan Luki6, Case No. IT-98-32/1-ARI I bis (Int'l Crim. Trib. for the Former
Yugoslavia July 11, 2007).

[Vol. 29:1

18

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 5

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/5



2011] THE RIGHT TO TRUTH IN THE FIGHTAGAINSTIMPlUNITY 193

cases have gone to special war crimes chambers of the national courts of the
former Yugoslavia. Unlike the ICTY, these courts are able to prosecute
perpetrators at any level, and there is no time limit during which they must
complete their work.

In other cases that were not subject to ICTY indictments, the OTP has
cooperated with national prosecutors by making evidence available to them and
facilitating communication with witnesses. For example, the OTP gave the
Scorpion video and related evidence to Serb prosecutors who commenced their
own investigation into the murders depicted on the video. Most of the
perpetrators of those murders have since been convicted before the courts of
Serbia.64 This collaboration between international and domestic criminal courts
has resulted in a number of important prosecutions before national courts in the
former Yugoslavia.

The potential for investigations built, in part, on the evidence collection of
the ICTY is not limited to countries of the former Yugoslavia. National
investigators and prosecutors of other countries can search this collection for
evidence related to persons currently living within their own borders who may
have committed crimes in the former Yugoslavia. These efforts may culminate
in criminal prosecutions, extraditions, and administrative proceedings related to
residency permits.

B. Synergy No. 2: International Courts Adjudicating State Responsibility can
Order a Variety of Remedial Measures

Once international human rights courts find a state in violation of
international commitments, they look to a range of measures to remediate the
harm suffered by the claimants. While recognizing the impossibility of returning
a claimant to their status prior to the violation, courts have employed a broad
range of remedial measures. 6 5 Courts have ordered states to:

(i) Conduct full and meaningful investigations and prosecute or
punish those responsible for crimes; 66

64. Merdijana Sadovid, Scorpions Judgment Sparks Debate in Serbia and Bosnia, Institute for
War and Peace Reporting, Apr. 16, 2007, http://iwpr.net/report-news/scorpions-judgment-sparks-
debate-serbia-and-bosnia.

65. Srebrenica Cases, Case No. CH/01/8365, et al., Decision on Admissibility and Merits,
Bosnia and Herzegovina: Human Rights Chamber for Bosnia and Herzegovina, 205 (Mar. 7,
2003).

66. See Castillo-Piez v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 34, 1 90 (Nov. 3, 1997); Blake
v. Guatemala, Inter-Am. Ct. H.R. (ser. C) No. 36, 1 124.3 (Jan. 24, 1998); Paniagua-Morales v.
Guatemala, Inter-Am. Ct. H.R. (ser. C) No. 37, 1 181.6 (Mar. 8, 1998); Villagran-Morales, et al.,
Inter-Am. Ct. H.R. (ser. C) No. 63, 1 253.8 (Nov. 19, 1999); Bimaca-Velisquez v. Guatemala,
Order of the Court, Inter-Am. Ct. H.R. (ser. C) No. 70, 1 230.8 (Nov. 25, 2000) (requiring public
dissemination of investigations results); Barrios Altos v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 75, 1
51.5 (Mar. 14, 2001); Pueblo Bello Massacre v. Columbia, Inter-Am. Ct. H.R. (ser. C) No. 140, M
296.7, 296.10 (Jan. 31, 2006) (requiring search for missing pursuant to international norms);
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(ii) Release information related to missing persons; 67

(iii) Require a public act of apology or acknowledgement of the
violation; 6 8

(iv) Publish the judgment of the court;69

(v) Compensate victims or the class of people affected by the
violation; 70

(vi) Reimburse claimants for the costs associated with bringing
their claim;71

(vii) Improve security measures to allow the return of displaced
persons; 72

(viii) Take measures to ensure there is no re-occurrence of the
violation;73

(ix) Invalidate existing domestic law and require changes to
national legislation; 74

Balde6n-Garcia v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 147, 1218.8 (Apr. 6, 2006); Ximenes-Lopes
v. Brazil, Inter-Am. Ct. H.R. (ser. C) No. 149, T 262.6 (July 4, 2006); Montero-Aranguren et al v.
Venezuela (Detention Center of Catia), Inter-Am. Ct. H.R. (ser. C) No. 150, T 160.7 (July 5, 2006);
Goiburl et al. v. Paraguay (Condor), Inter-Am. Ct. H.R. (ser. C) No. 153, 192.5 (Sept. 22, 2006)
(The investigation is to include the "masterminds" of the crime. The court also required that the
investigation's results be published and that Paraguay collaborate with neighboring countries in the
prosecution of related Condor cases); La Cantuta v. Per6, Inter-Am. Ct. H.R (ser. C) No. 162, 1
254.9 (Nov. 29, 2006); Manuel Cepeda Vargas v. Colombia, Inter-Am Ct. H.R. 1 265.8 (May 26,
2010); Chitay Nech et al. v. Guatemala, Inter-Am Ct. H.C.R. 309.12 (May 25, 2010); Cyprus v.
Turkey, 2001- IV Eur. Ct. H.R. 1, 388.11.2 (2001); and Srebrenica Cases, IM 220.7-8.

67. See Aloeboetoe et al. v. Suriname, Inter-Am. Ct. H.R. (ser. C) 1 109 (Sept. 10, 1993);
Pueblo Bello, T 296.9; Montero, 1 160.8 (locate and deliver mortal remains to family); Goiburi, T
192.6; La Cantuta, T 254.10 (locate mortal remains); Srebrenica Cases, Case No. CH/01/8365 at M
220.3, 7.

68. See Pueblo Bello, 296.13; Balde6n, 1 218.5; Montero, 1 160.12; Goiburt, 1192.7; La
Cantuta, 254.11; Manuel Cepeda Vargas, T 265.11; Chitay Nech, M 309.15-16; and Srebrenica
Cases, Case No. CH/01/8365 at 220.3.

69. See Pueblo Bello, 1 296.15; Baldedn, T 218.9; Ximenes, 262.7; Montero, T 160.13;
Goiburf, 1 192.8; La Cantuta, 1 254.13; Manuel Cepeda VargasT 265.10; and Chitay Nech, T
309.14.

70. See Aloeboetoe, 116 (creation of trust fund for victims and opening of a school). See also
Blake, 1 124.4; Paniagua, 1 181.6; Villagran, 1 253.6; Bdmaca, 1 230.9; Barrios Altos, 1 51.6;
Pueblo Bello, M 296.11 (provision of medical/psychological care for next of kin), 296.16-17;
Baldedn, 218.12 (medical/psychological treatment for next of kin), 218.13-14; Ximenes, T 262.9-
10; Montero, 160.14; Goiburdi, 1 192.9, 192.13-14; La Cantuta, M 254.14 (medical treatment),
254.16-17 (monetary damages) and Chitay Nech, 309.18. Srebrenica Cases, Case No. CH/01/8365
at T220.10 (payment of money into a communal fund).

71. See Aloeboetoe, IM 110-111; Blake, 1 124.4; Pueblo Bello, 296.18; Balde6n, 218.15;
Ximenes, 1262.11; Montero, 160.14; Goibur, 1 192.14; La Cantuta, T 254.18; and Chitay Nech,
309.18.

72. See Pueblo Bello, 1296.12.
73. See Castillo-Pdez v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 34,$90 (Nov. 3, 1997).

74. See BarriosAltos, $ 51.4.; Montero, 1160.9; Goiburi, 192.12 (adapt existing legislation
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(x) Institute measures to ensure greater compliance by the state
and submit to oversight by the court; 75 and

(xi) Establish memorials commemorating the underlying
event. 76

The first four of these remedies result in direct benefits with respect to
satisfying society's interest in the right to the truth, while the others contribute to
combating impunity.

Compelling a state to undertake a full and fair investigation is a powerful
measure with the potential to shed light on an important historical event. In the
Srebrenica Cases, the HRCBiH took the unprecedented step of giving the
Republika Srpska detailed instructions on the nature and scope of the
investigation required. The court ordered Republika Srpska not only to
investigate the identity of the perpetrators of the Srebrenica massacre, but also
to investigate its own role and responsibility in the massacre and subsequent
cover-up. The chamber directed Republika Srpska to investigate "present and
former members of the RS Army who may have relevant personal knowledge of
the Srebrenica events."7 7 The chamber gave Republika Srpska six months to
complete the investigation and provided a list of the organizations to which the
results were to be disclosed.7 8

In Las Dos Erres Massacre v. Guatemala, the IACtHR has recently given
Guatemala detailed guidance about the manner in which the investigation and
prosecution of persons responsible for the massacre should be undertaken. 79

This guidance requires the state to, inter alia, investigate the "masterminds" of
the massacre; investigate particularly egregious acts perpetrated against women;
initiate disciplinary, administrative, or criminal cases as provided in domestic
legislation; and ensure that sufficient resources are provided "to perform the
tasks adequately." 80

The IACtHR has, over time, increasingly made obiter dicta references to

to bring definition of "torture" into compliance with human rights instruments). The authority to
order legislative changes derives from a state's obligation under Article 2 of the IACHR to adopt
"such legislative or other measures as may be necessary to give effect to those rights or freedoms."

75. See Pueblo Bello, 296.8; Ximenes, 1262.8 (develop education program for mental health
workers); Montero, IT 160.10 (bring prisons up to international standards), 160.11 (train members of
armed forces); Goiburi, 192.11 (permanent human rights training programs); La Cantuta, 254.15
(permanent human rights training for army, police, prosecutors and judges).

76. See Pueblo Bello, 296.14; Balde6n, 218.11 (park or school commemorating victim);
Goibur, 192.10; La Cantuta, T 254.12.

77. Srebrenica Cases, Case No. CH/01/8365, et al., Decision on Admissibility and Merits,
Bosnia and Herzegovina: Human Rights Chamber for Bosnia and Herzegovina, 1 212 (Mar. 7,
2003).

7 8. Id.

79. Las Dos Erres Massacre v. Guatemala, Preliminary Objections, Merits, Reparations and
Costs, Inter-Am. Ct. H.R. (ser. C) No. 211, 1233 (Nov. 24, 2009).

80. Id.
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the fact that some events it has examined were violations of international
humanitarian law in addition to violations of the ACHR. 8 1 There is, in fact, a
great deal of overlap between gross violations of human rights and violations of
international criminal law. In the future, the court may be faced with a case that
includes crimes within the jurisdiction of the ICC. Given the IACtHR's
developing practice of setting the criteria for particular investigations, it will be
interesting to see if the court ever puts the onus on a state to either investigate
and prosecute a case domestically or to make a referral to the ICC pursuant to
Article 14 of the Rome Statute.

C. Synergy No. 3: Right to the Truth Cases can have a "Piggyback" Effect
Resulting in Adjudications of Other International Obligations

Through right to the truth litigation, individuals have been able to invoke
the provisions of other international conventions apart from the particular
convention under which the case was initiated. This creates new avenues to
enforce the obligations contained in these other conventions. For example, the
Inter-American Convention to Prevent and Punish Torture obliges state parties
to undertake a number of measures to prevent and punish acts of torture. 82 In
Villagran, the Inter-American Commission alleged that Guatemala, in addition
to violating the ACHR, had also violated the Inter-American Torture
Convention. Given this allegation, the court considered whether it had
competence to consider the claim. After finding itself competent, it held that in
addition to violations of the ACHR, Guatemala had violated Articles 1, 6, and 8
of the Inter-American Torture Convention. 83 Similarly, in Las Dos Erres, the
court found the state had violated article 7(b) of the Convention of Bel6m do
Pard, otherwise known as the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women. 84

81. Judge Rimila, in his concurring opinion to the Las Dos Erres case, analyzes the crimes
committed during the massacre in terms of violations of international humanitarian law and
concludes that despite the court's lack of jurisdiction to adjudicate violations of the Geneva
Conventions or the Genocide Convention it can and should consider the fact that the alleged acts
also violated international humanitarian law as an aggravating factor. See Las Dos Erres, Concurring
Opinion of Ram6n Cadena RAmila, Judge ad hoc, § 1(b).

82. Organization of American States, Inter-American Convention to Prevent and Punish
Torture, Dec. 9, 1985, O.A.S.T.S 67, 25 I.L.M. 519.

83. Villagran-Morales, et al., Inter-Am. Ct. H.R. (ser. C) No. 63, T 239-52 (Nov. 19, 1999).
In Bmaca, the court found violations of Articlesl, 2, 6 and 8 of the torture convention. Bdmaca-
Velisquez v. Guatemala, Order of the Court, Inter-Am. Ct. H.R. (ser. C) No. 70, 215-23 (Nov. 25,
2000). In Baldedn, the court found violations of Articles 1, 6 and 8 of the torture convention.
Balde6n-Garcia v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 147, 1 169 (Apr. 6, 2006). See also Las Dos
Erres, 1141.

84. Las Dos Erres, 1 15. Article 7(b) of the Convention of Beldm do Pard June 9, 1994, 33
ILM, 1534. states:

The States Parties condemn all forms of violence against women and agree to pursue,
by all appropriate means and without delay, policies to prevent, punish and eradicate

[Vol. 29:1
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In Bdimaca, the Inter-American Commission argued in its final oral
submissions that the IACtHR should adjudicate whether there had been a breach
of Common Article 3 of the Geneva Conventions pursuant to Article 29 of the
ACHR. 85 The state agreed, noting that the IACtHR had "extensive faculties of
interpretation of international law and could [apply] any other provision that it
deemed appropriate." 86 While the court declined to specifically apply the
provisions of the Geneva Conventions, it did find that it had the competence to
make findings with respect to the parity between the Geneva Conventions and
provisions of the IACtHR, and went on to identify parallel provisions. 8 7 The
court's analysis of its competence to apply the Geneva Conventions was limited
to its interpretation of the conventions as treaty instruments; it did not consider
the issue from the perspective of international customary law and whether the
customary nature of the Geneva Conventions gave the court competence to
apply them in the case before it. Despite its findings being limited to identifying
similarities between the conventions, such findings in and of themselves have an
important declarative effect. 88

In Villagran, the IACtHR considered the American Convention on Human

such violence and undertake to:

[...] (b.) apply due diligence to prevent, investigate and impose penalties for violence
against women.

85. Bdmaca, 203(c). Article 29 of the ACHR states in relevant part:

No provision of this Convention shall be interpreted as:

[...] b. restricting the enjoyment or exercise of any right or freedom recognized by
virtue of the laws of any State Party or by virtue of another convention to which one
of the said states is a party.

86. Id 204. In the past, the court has looked to the Geneva Conventions for guidance on how
to interpret the IACtHR. See Case of Las Palmeras, Inter-Am. Ct. H.R., Preliminary Objections
Judgment, (ser. C) No. 67, 32-34 (Feb. 4, 2000).

87. Bdmaca, IN 208-09:
Although the Court lacks competence to declare that a State is internationally
responsible for the violation of international treaties that do not grant it such
competence, it can observe that certain acts or omissions that violate human rights,
pursuant to the treaties that they do have competence to apply, also violate other
international instruments for the protection of the individual, such as the 1949 Geneva
Conventions and, in particular common Article 3.

88. The enforcement provisions of the Geneva Conventions only apply to grave breaches. See,
e.g, Geneva Convention Relative to the Treatment of Prisoners of War (Ill) art. 129, Aug. 12, 1949,
6 U.S.T. 3316, 75 U.N.T.S. 135. These enforcement provisions are incorporated by reference into
Additional Protocol I through Article 85. Non-grave breach provisions, while still applicable law,
have no enforcement provision. See also CHERIF BASSIOUNI, INTERNATIONAL CRIMINAL LAW 114
(2008). States do have an affirmative obligation to "take measures necessary for the suppression of
all acts contrary to the provisions of the present Convention other than the grave breaches" and
alleged violations of them may be the basis of a complaint lodged by the ICRC or other state parties.
If international human rights courts were to conduct comparative analyses, similar to that of the
IACtHR, with respect to non-grave breach provisions of the Geneva Conventions such provisions
would have greater effect. For example, a court might find that a state party to the Geneva
Conventions did not comply with Section III of Protocol I with respect to a family's right to know.
Such a finding would encourage greater compliance with this provision of Protocol 1.
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Rights (ACHR) Article 19's provision extending special protection to
children. 89 The IACtHR in interpreting this general provision noted that
Guatemala ratified the United Nations Convention on the Rights of the Child,
and that Article 19 of the ACHR must be interpreted in light of this
convention. 90 In defining the scope of "measures of protection" of Article 19 of
the ACHR, the court incorporated the standards of many Articles from the
Convention on the Rights of the Child. 91 Such reliance strengthens the
normative effect of the Convention on the Rights of the Child and fosters greater
uniformity between the protections of different international instruments.

V.
CONCLUSION

Impunity is fought on many fronts, employing diverse bodies of law. Right
to the truth litigation has proven to be an effective means of both remediating
harm caused to individuals and satisfying society's interest in the truth about
gross violations of human rights. International criminal courts have, for their
part, contributed reliable factual findings and large bodies of evidence that can
and have been used, in turn, by individual claimants or state parties seeking to
hold a state accountable for its international obligations. The outreach programs
and closing strategies of these tribunals both envisage the full and fair
dissemination of not only the judgments tendered by these institutions but also
the underlying sources of evidence as well. The widespread availability of these
materials enables domestic prosecutors working with limited resources to
undertake investigations of possible perpetrators living within their jurisdictions,
thereby closing an important impunity gap.

International courts charged with enforcing the provisions of international
human rights instruments have increasingly ordered states to implement
remedial measures with respect to serious violations of human rights. In some
cases, states have been ordered to conduct investigations and prosecutions. If
this trend continues, international courts may consider whether a state party to
the ICC, having been found incapable of conducting the necessary investigation,
may be directed to refer such a case pursuant to Article 14 of the Rome Statute.
Finally, in those cases in which parity exists between the alleged violation of a
human right and the violation of a non-grave breach of the Geneva Conventions,
adjudication of whether there was a violation of the human right can have an
important declarative affect with respect to the non-grave breach provision,
which has no international enforcement mechanism.

89. Article 19 reads: "Every minor child has the right to the measures of protection required
by his condition as a minor on the part of his family, society and the state."

90. Villagran-Morales, et al., Inter-Am. Ct. H.R. (ser. C) No. 63, In 183-94 (Nov. 19, 1999).

91. Articles 2, 3, 6, 20, 27, and 37. United Nations Convention on the Rights of the Child,
G.A. Res. 44/25, U.N. Doc. A/144/149 (Nov. 20, 1989).

[Vol. 29: 1
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As the fight against impunity takes place on several fronts, it is important to
recognize and exploit the synergies that exist between these efforts. Doing so
will facilitate the fight against impunity overall.
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Amicus Curiae in International Investment
Arbitration:

The Implications of an Increase in Third-
Party Participation

By
Eugenia Levine*

INTRODUCTION

The rapid rise to prominence of international investment arbitration in the
international legal order has been accompanied by mounting public concern
regarding the system's legitimacy and accountability. The controversy stems
from the fact that while arbitration is traditionally a largely confidential and
private dispute resolution mechanism, the involvement of a State in the
investment context can lead to arbitral decisions that affect a significantly
broader range of actors than the two parties to the dispute. As one author
highlights, "investor-State arbitration involves challenges to governmental
measures, sometimes measures of general application intended to promote or
achieve important public policy goals."' Commentators and civil society groups
have called for increased public involvement in investment arbitration
proceedings, in order to incorporate broader policy considerations into the
dispute resolution process and add a measure of transparency. 2 Many now view
procedural and structural changes to the "secretive" private process in investor-

. Eugenia Levine is an Associate in international arbitration and litigation at White & Case LLP. The
views expressed in this article are the author's own and are not reflective of the views of
the author's affiliated institutions.

1. Kenneth Kinyua, Assessing the Benefits of Accepting Amicus Curiae Briefs in Investor-
State Arbitrations: A Developing Country's Perspective (Stellenbosch Univ. Faculty of Law,
Working Paper Series No. 4, 2009), available at http://papers.ssrn.com/sol3/ papers.cfm?abstract

id=1310753.
2. Barnali Choudhury, Recapturing Public Power: Is Investment Arbitration's Engagement of

the Public Interest Contributing to the Democratic Deficit?, 41 VAND. J. TRANSNAT'L L. 775
(2008); see also Andrew Newcombe and Axelle Lemaire, Should Amici Curiae Participate in
Investment Treaty Arbitrations?, 5 VINDOBONA J. INT'L L. & ARB. 22 (2001).
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State arbitration as necessary to correct the system's perceived democratic
deficit and lack of openness to public scrutiny. 3

One avenue, which interested parties now increasingly rely on to include
broader interests in investor-State arbitration is amicus curiae, or third party,
intervention in arbitral proceedings. Arbitrators in investment disputes have over
the last decade begun showing greater willingness to provide third parties with a
very limited mandate to participate by way of written amicus briefs. In a number
of high-profile arbitrations, nongovernmental organizations (NGOs) have
intervened in order to provide expertise on thematic issues of public policy
implicated in the dispute. More recently, the range of potential interveners has
expanded beyond civil society groups. For example, in the pending case of AES
Summit Generation Limited and AES-Tisza Erdma Kft. v. Republic of Hungary
(AES), 4 proceeding under the auspices of the International Centre for the
Settlement of Investment Disputes (ICSID), the European Commission
(Commission) has gained amicus curiae status to represent the European
Community's (EC or Community) interest in enforcing competition law.5 The
increase in and diversification of third parties seeking amicus standing raises
complex questions regarding the nature of the interests that these third parties
may represent, the positive and negative consequences of their involvement, and
the different forms that their participation should take in the future. 6

This paper seeks to analyze these issues, focusing on the potential for
arbitration regimes to strike an appropriate balance between maintaining the key
features of the arbitral institution and allowing relevant third-party input. Part I
of this paper provides a broad overview of the international investment
arbitration regime and the extent to which it embodies disputing parties' rights
to privacy and confidentiality. Part II discusses in closer detail the rationale for
third-party intervention in investment arbitration, focusing on the need for
greater legitimacy and public participation in this area of dispute settlement, as
distinct from commercial arbitration. Part III traces recent developments in
amicus participation in international investment arbitration and the institutional
changes that have allowed for greater third-party involvement. Part IV focuses

3. Choudhury, supra note 2, at 807-821.

4. AES Summit Generation Ltd. and AES-Tisza Er6mil Kft. v. Republic of Hungary, ICSID
Case No. ARB/07/22 (2010).

5. Luke Eric Peterson, European Commission Seeks to Intervene as Amicus Curiae in ICSID
Arbitrations to Argue that Long-term Power Purchase Agreements Between Hungary and Foreign
Investors are Contrary to European Community Law, lNV. ARB. REP., Sept. 17, 2008, at 14
[hereinafter European Commission as Amicus Report].

6. Meg Kinnear, Transparency and Third Party Participation in Investor-State Dispute
Settlement, Making the Most of International Investment Agreements: A Common Agenda,
Symposium Co-Organized by ICSID, OECD and UNCTAD (Sept 12, 2005); see also Epaminontas
Triantafilou, A More Expansive Role for Amici Curiae in Investment Arbitration?, KLUWER ARB.
BLOG (May 11, 2009), http://kluwerarbitrationblog.com/blog/2009/05/1 1/a-more-expansive-role-for-
amici-curiae-in-investment-arbitration/.
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on the implications of the rise in amicus participation and considers the need to
develop more specific criteria to determine whether amicus curiae participation
should be permitted in particular circumstances, and the form and extent of such
involvement in particular contexts.

I.
INTERNATIONAL INVESTMENT ARBITRATION-AN OVERVIEW

In discussing the nature of third-party participation in investment
arbitration, it is first necessary to highlight the rationale and key features of this
system. Historically, international investment regimes have gained popularity in
large part due to investor concerns about "being subject to arbitrary and
discriminatory treatment by developing-country governments,"7 such as
expropriation, as well as national governments' recognition of the need to attract
investment opportunities by providing investors with greater protection.' As
Kinyua notes, "[t]his is especially true of developing countries, which possess
the necessary human and natural resources, but lack the capital and
technological know-how possessed by most industrialized states ... [their]
search for foreign investment is an openly declared goal."9 Thus, numerous
governments seeking to attract investors have entered into international
investment agreements that incorporate "standards of behavior for host states,"
which ordinarily include provisions that direct investor-State disputes to
arbitration. 10 These provisions "essentially give an investor from a State party to
the treaty the right to initiate binding arbitration against another State party
when the investor has suffered an injury as a consequence of a measure of the
other State party that is inconsistent with the treaty's substantive obligations."ll

The international investment system is undergoing fast normative
development through a number of different regional, sectoral, and bilateral
regimes. There is an ever-increasing number of bilateral investment treaties
(BIT) being enacted by governments to regulate the flow of foreign direct
investment (FDI)-at present, there are an estimated 2,500 such agreements. 12
Apart from BITs, prominent foreign investment regimes include regional

7. J. Anthony VanDuzer, Enhancing the Procedural Legitimacy of Investor-State Arbitration
through Transparency and Amicus Curiae Participation, 52 MCGILL L. J. 681, 688 (2007).

8. Id. at 688. For a more in-depth discussion of this issue, see generally, Jeswald W. Salacuse
& Nicholas P. Sullivan, Do BITS Really Work? An Evaluation of Bilateral Investment Treaties and
Their Grand Bargain, 46 HARV. INT'L L. J. 67, 77-79 (2005).

9. Kinyua, supra note 1.

10. See Luke E. Peterson, All Roads Lead out of Rome: Divergent Paths of Dispute Settlement
in Bilateral Investment Treaties, International Sustainable and Ethical Investment Rules Project,
Nautilus Institute for Security and Sustainable Development 5 (2002), available at
www.iisd.org/pdf/2003/investmentnautilus.pdf.

11. VanDuzer, supra note 7, at 688.
12. Id.

[Vol. 29:1
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arrangements, such as the North American Free Trade Agreement (NAFTA),1 3

as well as sector-specific arrangements, such as the Energy Charter Treaty
(ECT). 14 Investor-State arbitral proceedings initiated pursuant to various treaty
mechanisms are carried out under the auspices of different arbitral institutions
and procedural rules. 15 For example, in investment disputes initiated under
NAFTA Chapter 11, an investor may choose to proceed on the basis of three
different sets of arbitral rules: ICSID Arbitration Rules (ICSID Rules), 16 the
ICSID Additional Facility Rules, 17 with proceedings in both of these cases
being conducted under the institutional auspices of ICSID, or under the
Arbitration Rules of the United Nations Commission on International Trade Law
(UNCITRAL Rules) 18 on an ad hoc basis. 19 Although arbitration under ICSID
is now the predominant forum specified in BITs,20 some agreements continue to
refer to different procedural rules. The United Kingdom-Bolivia BIT, for
example, currently makes reference to the Arbitration Rules of the International
Chamber of Commerce. 2 1 Pursuant to the ECT, the investor can also initiate
proceedings in several forums, including ICSID. 22 As such, there are a growing
number of different regimes governing investment arbitration, each with its own
idiosyncratic provisions.

Despite their variations, investment arbitration regimes share common
features that appeal to investors. First, arbitration is considered to provide

13. North American Free Trade Agreement, U.S.-Can.-Mex., Dec.17, 1992, 32 I.L.M. 289
[hereinafter NAFTA].

14. Energy Charter Treaty art. 26, Dec. 17, 1994, 2080 U.N.T.S. 102 [hereinafter ECT].
15. See, e.g., International Chamber of Commerce Rules of Arbitration, available at

http://www.iccwbo.org/court/english/arbitration/rules.asp; London Court of International Arbitration
Rules of Arbitration, available at www.lcia.org/ARBfolder/ARB DOWNLOADS/ENGLISH/
rules.pdf; Rules of the Arbitration Institute of the Stockholm Chamber of Commerce, available at
www.sccinstitute.com/_upload/shared-files/regler/ webA4_vanliga 2004_eng.pdf.

16. ICSID Rules of Procedure for Arbitration Proceedings, available at
http://www.sice.oas.org/dispute/comarb/icsidlicsid2a.asp [hereinafter ICSID Rules].

17. ICSID Rules Governing the Additional Facility for the Administration of Proceedings by
the Secretariat of the International Centre for the Settlement of Investment Disputes, available at
http://www.sice.oas.org/dispute/comarb/icsid/icsid3.asp [hereinafter ICSID Rules].

18. UNCITRAL Arbitration Rules, available at http://www.uncitral.org/uncitral/en/
uncitral texts/arbitration/1976Arbitrationrules.html.

19. See North American Free Trade Agreement, supra note 13, ch. 11, art. 1120 (stipulating
that a disputing investor may submit a claim against a host State to arbitration under either the Rules
of the ICSID Convention, if both the host State and the home State of the claimant are parties to the
Convention, or the Additional Facility Rules of ICSID, if either the host State or the investor's home
State is a party to the ICSID Convention, but not both, or the UNCITRAL Rules).

20. William D. Rogers, Senior Partner, Arnold & Porter, Remarks at Inter-American
Development Bank Conference on Commercial Alternative Dispute Resolution in the XXI Century:
The Road Ahead for Latin America and the Caribbean (Oct. 26, 2000) (notes on file with author).

21. See, e.g., Agreement Between the United Kingdom of Great Britain and the Government
of the Republic of Bolivia for the Promotion and Protection of Investments art. 9, May 24, 1988, Gr.
Brit.-Bol., GR. BRrr. T.S. No. 34 (1990) (Cm. 1071).

22. ECT, supra note 14, art 26.
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parties with a more efficient and, in the investor-State context, perhaps more
impartial outcomes, by proceeding outside national judicial systems. 23 Because
arbitral awards are normally not subject to any appeal except for those provided
in the arbitration rules, the determination of these awards largely bypasses the
judicial process. 24 The other key attraction is "[t]he implication . .. that what
proceeds in the arbitration will not only be kept private between the parties but
will remain absolutely confidential." 25 This concept of privacy and
confidentiality originates primarily from the foundational underpinnings of
international commercial arbitration, but it has also to a considerable extent been
translated into the investment context. 26

Investment arbitral proceedings frequently rely on the same procedural
rules that govern commercial arbitration, and contain certain privacy and
confidentiality rights. 27 For instance, the UNCITRAL Rules, which are
frequently used in investment arbitration disputes, ensure the parties' rights to
privacy by guaranteeing in-camera proceedings without access by third parties
unless the disputing parties consent otherwise. 2 8 The rules also restrict the
publication of any awards without the parties' consent. 29 Although the existence
of a general duty of confidentiality that would prohibit access to documents
remains an unsettled question, arbitral panels proceeding under the UNCITRAL
rules tend to accept parties' rights to prohibit third-party access to relevant
documents by express agreement. 30 There are also similar privacy and
confidentiality rights in the investment-specific ICSID regime. For instance, the
ICSID Convention disallows publication of the award without the consent of the
parties 3' and the ICSID Rules prohibit attendance of third parties at arbitral

23. VanDuzer, supra note 7, at 668-690.

24. See, e.g., Convention on the Settlement of Investment Disputes Between States and
Nationals of Other States art. 53, Mar. 18, 1965, 575 U.N.T.S. 159, 4 I.L.M. 532 [hereinafter ICSID
Convention] (expressly stipulating that "[t]he award shall be binding on the parties and shall not be
subject to any appeal or to any other remedy except those provided for in this Convention. Each
party shall abide by and comply with the terms of the award except to the extent that enforcement
shall have been stayed pursuant to the relevant provisions of this Convention.").

25. Loukas Mistelis, Confidentiality and Third-Party Participation: UPS v. Canada and
Methanex Corp. v. USA in INTERNATIONAL INVESTMENT LAW AND ARBITRATION 169, 169 (Todd
Weiler ed., 2005).

26. See generally Cindy Buys, The Tensions between Confidentiality and Transparency in
International Arbitration, 14 AM. REV. INT'L ARB. 121 (2003); Mistelis, supra note 25.

27. Mistelis, supra note 25.
28. UNCITRAL Arbitration Rules, supra note 18, art. 25(4).

29. Id. art. 32(5).

30. Mistelis, supra note 25; see also Methanex Corp. v. United States, Decision of the
Tribunal on Petitions from Third Persons to Intervene as Amici Curiae, Jan. 15, 2001, I 43-46
[hereinafter Methanex, Amicus Curiae Decision].

31. ICSID Convention, art. 48 (5), available at http://icsid.worldbank.org/ICSID/ICSID/
RulesMain.jsp.
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hearings without the parties' consent.32 As such, the institutional rules and the
consent-based nature of arbitration have traditionally provided disputing parties
with the advantage of fashioning the investment arbitration proceedings to
preserve privacy and confidentiality.

II.
THE RATIONALE FOR THIRD-PARTY PARTICIPATION IN INVESTMENT

ARBITRATION

Unlike commercial arbitration, which ordinarily involves disputes affecting
two private contracting parties, investor-State arbitration frequently concerns the
public services sector, such as water, oil and gas, or waste management, and
implicates "government regulation aimed at the protection of public welfare
[such as] human rights, health and safety, labor laws, [or] environmental
protection." 33 At the same time, there is growing awareness that in many
respects, the investor-State dispute resolution system is "transfer[ring] decision-
making from the national to the international level." 34 One scholar, for instance,
expresses the following concern:

The growth in investment arbitration has also extended the powers of the
international bodies governing [investor-State] disputes. In particular, the
arbitrators governing these disputes are now regularly reviewing domestic public
interest issues due to their expanded role. In fact, in some cases arbitrators are
effectively striking down national regulations. 35

Some academics have gone as far as describing international investment
arbitration as a developing species of "global administrative law": they suggest
that investment arbitration obligates host-states to arbitrate disputes that stem
from sovereign acts, and thus function as a control mechanism over the exercise
of governmental authority. 36 It has therefore been argued that "investment
arbitration is best analogized to domestic administrative law rather than to
international commercial arbitration." 37

The perception that international investment arbitration has the potential to
usurp national decision-making powers and even aspects of state sovereignty in
areas of considerable public significance has led to growing questions about the
system's legitimacy. Critics underscore the idea that the element of state
participation and the potential significance of the decision for a host state and its

32. ICSID Rules, supra note 16, art. 32(2).
33. Kyla Tienhaara, Third Party Participation in Investment-Environment Disputes: Recent

Developments, 16 REV. EUR. CMTY. & INT'L ENVTL. L. 230, 230 (2007).
34. Choudhury, supra note 2, at 775.
35. Id.

36. See, e.g., Gus Van Harten and Martin Loughlin, Investment Treaty Arbitration as a Species
of GlobalAdministrative Law, 17 EUR. J. INT'L L. 121, 121 (2006).

37. Id.
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population "render several issues of public nature and thus public interest." 38 A
further consideration in investment arbitration proceedings is that "adverse
decisions leading to monetary awards will likely be paid by out of the public's
tax revenues." 39 In light of these factors, commentators have argued that dispute
settlement procedures in investment arbitrations lack public openness and
scrutiny, and delegitimize outcomes arrived at in secrecy by private decision-
makers.40 Beyond ensuring legitimacy through transparency, some authors have
also highlighted that the public nature of these arbitrations may create a situation
where third parties have substantial legal interests in the dispute and should be
granted broader rights of participation. 4 1

In the seminal NAFTA case of Methanex Corporation v. United States of
America, the U.S. government acknowledged that investment disputes are "to be
distinguished from a typical commercial arbitration on the basis that a State [is]
the Respondent, the issues [have] to be decided in accordance with a treaty and
the principles of public international law and a decision on the dispute could
have a significant effect extending beyond the two Disputing Parties." 42 At the
same time, however, no one can ignore that arbitration is inherently based on a
certain degree of party autonomy and privacy, and arbitration cannot be invested
with all the features of a court process without reducing its attractiveness to
investors and its key role in promoting the foreign investment regime. 4 3 As
such, it is necessary to appropriately balance the attractive features of
investment arbitration, such as privacy and efficiency, with acknowledgment of
and accommodation for the impact of investor-State arbitration on broader
public policy and third-party interests. Nevertheless, on the whole there appears
to be a more compelling case for introducing a degree of third-party
participation into investor-State arbitration proceedings than into international
commercial arbitration.

III.
RECENT DEVELOPMENTS IN THIRD-PARTY PARTICIPATION IN INVESTMENT

ARBITRATION-THE RISE OF THE AMICUS CURIAE

A. The Concept ofan "Amicus Curiae"

Third parties, or non-disputing parties, often participate in dispute
resolution mechanisms as amicus curiae. The term is broadly translated as

38. Mistelis, supra note 25, at 178.

39. Choudhury, supra note 2, at 809.

40. See, e.g., Newcombe & Lemaire, supra note 2.

41. See, e.g., Triantafilou, supra note 6.

42. Methanex Amicus Curiae Decision, supra note 30, 1 17.

43. Jorge E. Vifluales, Amicus Intervention in Investor-State Arbitration, 61 DISP. RESOL. J. 72
(2007).
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"friend of the court."4 4 Amicus participation is ordinarily justified on the basis
that this friend of the court is in a position to provide the court or tribunal its
special perspective or expertise in relation to the dispute. 45

The concept of amicus curiae is accepted in a number of domestic legal
systems and has more recently gained some recognition in various international
proceedings. Amicus curiae participation in domestic court cases is, for instance,
well developed in U.S. jurisprudence, and is also present in other common law
and some civil law jurisdictions. 46 On the domestic level, amicus intervention
has not been limited to any one particular kind of group, and has frequently
involved a range of participants, including individuals and foreign
governments. 4 7 On the international plane, the practice relating to third-party
participation varies among different forums, although several international
tribunals specifically contemplate third-party involvement. 4 8 For instance, while
the International Court of Justice has a rather restrictive practice in relation to
third-party participation, 49 the European Court of Human Rights (ECHR)
includes specific provisions for amicus curiae in its governing convention.50

Further, the World Trade Organization (WTO), a body whose practices in
adjudicating international trade disputes are perhaps most relevant for investor-
State disputes, also allows for a limited form of third-party intervention by way
of amicus briefs. 51

Amicus participation in dispute resolution proceedings ordinarily takes the
form of written submissions addressed to the decision-maker; 52 however, third-
party involvement is not by definition limited to written submissions. 53 For
instance, the ECHR has previously permitted third parties to participate in the
oral hearings stage of the proceedings. 54 The court justified such broad rights of

44. Lance Bartholomeusz, The Amicus Curiae Before International Courts and Tribunals, 5
NON-STATE ACTORS & INT'L L. 209,211 (2005).

45. Id.

46. Id.

47. Id.

48. Id.

49. Id.

50. See European Convention on Human Rights art. 36(2), Nov. 4, 1950, 213 U.N.T.S. 222,
stating: "The President of the Court may, in the interest of the proper administration of justice, invite
any High Contracting Party which is not a party to the proceedings or any person concerned who is
not the applicant to submit written comments or take part in hearings."

51. See, e.g., WTO, Understanding on Rules and Procedures Governing the Settlement of
Disputes, art. 17(9), available at http://www.wto.org/english/tratope/dispu e/dsu-e.htm; see also
Petros C. Mavroidis, Amicus Curiae Briefs Before the WTO: Much Ado About Nothing, Jean Monnet
Working Paper 2/01, available at www.worldtradelaw.net/articles/mavroidisamicus.pdf.

52. Bartholomeusz, supra note 44.

53. Id.

54. See, Timothy R. West and Matthew M.C. Roberts, Amicus Curiae Participation in U.S.
Supreme Court Oral Arguments, ALL ACADEMIC RESEARCH (2003), available at
http://www.allacademic.com//meta/p_mla_apa research-citation/0/8/3/4/1/pages834 1/p8341 1-
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intervention on the basis that it highlighted "the general importance of the issue
in the territories of all Contracting Parties." 5 5 U.S. courts have also on occasion
extended amicus rights to participation in the oral part of the proceedings. 5 6 As
such, the concept of amicus curiae is not inherently restricted to any one form of
participation and could, in appropriate cases, include attendance and
participation at oral hearings, access to the disputing parties' documents and
even cross-examination of witnesses. 5

B. Amicus Curiae Participation in Investment Disputes: The Recent Trends

Investment arbitration tribunals initially refused to allow third-party
participation on account of the inherent difference between arbitration
proceedings and those before domestic or international courts. 58 In Aguas del
Tunari SA v. The Republic of Bolivia, known as the Bechtel case, 59 which took
place pursuant to the provisions of the Netherlands-UK BIT, the tribunal denied
citizens and environmental groups standing at the arbitration due to the parties'
unwillingness to consent to their participation. 60 The tribunal, which was
operating under the auspices of ICSID, found that the "interplay of the ICSID
Convention and the BIT, and the consensual nature of arbitration" left the
decision as regards amicus participation in the hands of the parties to the
arbitration. Since the parties did not consent, the tribunal lacked the power to
allow any form of third-party intervention. 6 1 The decision in Bechtel has been
subjected to considerable criticism and suggestions that the approach adopted by
the tribunal would "deprive the public of reasonable expectations." 62

In recent years, there has been an undeniable shift in investor-State
arbitration toward greater tolerance of limited third-party participation, perhaps
in response to continuing public pressure and criticism. 63 The NAFTA parties
have expressly supported this shift: the Free Trade Commission issued a
Statement on Non-Disputing Party Participation (FTC Statement), that
empowers NAFTA Chapter 11 tribunals to embrace nonbinding criteria for

1.php.
55. Id.

56. See, Timothy R. West and Matthew M.C. Roberts, supra note 54.

57. Choudhury, supra note 2; Vifluales, supra note 43.

58. See, e.g., Secretive World Bank Tribunal Bans Public and Media Participation in Bechtel
Lawsuit over Access to Water, CIEL.ORG, http://www.ciel.org/IfiLBechtelLawsuit_12Feb03.html
(last visited Oct. 8, 2010).

59. Aguas dal Tunari SA v. The Republic of Bolivia, ICSID Case No. ARB/03/02 (Oct. 21,
2005).

60. Choudhury, supra note 2, at 814.

61. Id.

62. See, e.g., Mistelis, supra note 25, at 185.

63. VanDuzer, supra note 7, at 681.
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accepting written submissions from third parties.64 Further, US and Canadian
model BITs have included provisions that allow tribunals to consider granting
third parties the rights to submit briefs in investment arbitration. 65 Finally, the
ICSID Rules have been amended to provide ICSID tribunals with the discretion
to allow interested third parties to make written submissions in arbitral
proceedings.

In terms of application, in several recent high-profile cases, tribunals have
permitted non-disputing parties to submit amicus curiae briefs in investment
arbitration proceedings. These briefs have been governed by either UNCITRAL
or ICSID rules. While third-party involvement originally centered on NGOs, in
recent cases more varied amicus curiae have sought intervention rights.

1. NGOs as Amicus Curiae

The early cases to grant third-party intervention rights in investment
disputes overwhelmingly involved NGOs and civil society groups. These groups
sought amicus standing to represent public interests in the subject matters of the
disputes, including health and sustainable development.

Methanex was the first case to recognize the "privilege" of third parties to
participate as amicus curiae in investment arbitration proceedings. 66 The case
involved a NAFTA dispute and proceeded under the UNCITRAL Rules. 67 The
dispute concerned the legality of a governmental public regulation; the right of
the Government of California to ban substances produced by a Canadian
investor on the basis of potential health risks to local populations. 6 8 Several
Canadian NGOs, including the International Institute for Sustainable
Development, petitioned the arbitral tribunal to submit an amicus brief on
critical legal issues of public concern, and to request access to documents in the
dispute as well as access to hearings as an observer. 69 The Methanex tribunal
considered the relevant provisions of NAFTA and the UNCITRAL Rules, and
ultimately held that it had the implied procedural authority to permit or prohibit
amicus access.70 Specifically, the tribunal relied on Article 15(1) of the
UNCITRAL Rules, which states:

Subject to these Rules, the arbitral tribunal may conduct the arbitration in such

64. NAFTA Free Trade Commission, Statement of the Free Trade Commission on Non-
Disputing Party Participation, Oct. 7, 2003, 16 W.T.A.M. 167 (2004) [hereinafter FTC Statement].

65. See Canada Model Foreign Investment Protection Agreement, art. 39 [hereinafter
Canadian Model BIT], available at http://ita.law.uvic.caldocuments/Canadian2004-FIPA-model-
en.pdf; United States Model Bilateral Investment Treaty, art. 28(3) [hereinafter US Model BIT],
available at http://www.ustr.gov/Trade Sectors/Investment/ModelBIT/SectionIndex.html.

66. Choudhury, supra note 2; see also Methanex Amicus Curiae Decision, supra note 30.

67. Methanex Amicus Curiae Decision, supra note 30.

68. Id.

69. Id.

70. Id.
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manner as it considers appropriate, provided the parties are treated with equality
and that at any stage of the proceedings each party is given a full opportunity of
presenting his case.

The tribunal emphasized that this case concerned a matter of public interest
"not merely because one of the Disputing Parties is a State," but because it
concerned provision of public services and matters of human health, and the
amicus could bring a new perspective on the issues. 72 At the same time, the
tribunal considered itself bound by Article 25(4) of the UNCITRAL Rules-the
in camera provision-not to allow third-party access to hearings, and disallowed
access to documents on the basis of privacy. 73 The tribunal generally
underscored that it was not granting any substantive right of participation to the
NGOs, as this was beyond its power, and so there were not additional burdens
placed on the disputing parties. 74

The following case to consider the amicus issue under the UNCITRAL
Rules, United Parcel Services, largely followed the approach of the Methanex
tribunal. 75 The proceedings in UPS concerned a claim by United Parcels of
America that Canada Post was inappropriately using its monopoly in letter mail
to compete unfairly against private-sector courier and parcel services in breach
of several NAFTA provisions. 76 The Canadian Union of Postal Workers and the
Council of Canadians sought to represent Canadian postal workers' labor
interests as amicus curiae.77 The tribunal in UPS accepted the request, but
limited the NGOs to submission of written briefs, although the parties ultimately
agreed to render the hearings and relevant documents public.78 Notably, the
UPS tribunal explicitly stated that the amicus would not be able to raise any new
issues not raised by the parties. 79 In granting the amicus rights, the UPS tribunal
again placed considerable emphasis on the need to legitimize arbitral
proceedings by allowing for greater public intervention. 80

In the ICSID context, the cases of Biwater Gauff (Tanzania) Ltd. v. United
Republic of Tanzania81 and Suez, Sociedad General de Aguas de Barcelona,
S.A., and Vivendi Universal S.A. v. The Argentina also extended amicus curiae

71. Id. (emphasis added).

72. Id. 149.

73. Id. 42.

74. Id. 27.
75. See United States Parcel Service of America v. Canada, Decision of the Tribunal on

Petitions for Intervention and Participation as Amici Curiae (Oct.17, 2001) [hereinafter UPS Amicus
Curiae Decision].

76. Id; Choudhury, supra note 2; VanDuzer, supra note 7.

77. UPS Amicus Curiae Decision, supra note 75; Mistelis, supra note 25, at 192.

78. UPS Amicus Curiae Decision, supra note 75, $ 50.

79. Mistelis, supra note 25.

80. UPS Amicus Curiae Decision, supra note 75, T 70.

81. Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No.
ARB/05/22, Procedural Order No. 5 (Feb. 2, 2007) [hereinafter Biwater Amicus Curiae Decision].
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rights to third-party NGOs. 82 The Biwater arbitration concerned Tanzania's
privatization of its water supply and sewage services in the country's capital,
Dar es Salaam, and the subsequent termination by the Tanzanian government of
a supply services contract with a UK company.8 3 Five NGOs, representing
human rights and sustainable development concerns, filed a joint "Petition for
Amicus Curiae Status," requesting access to key documents submitted by the
parties and permission to attend any hearing and to reply to any of the tribunal's
written questions. In support of their submissions, the NGOs claimed that the
Biwater arbitration proceedings involved issues of great concern to the local
community in Tanzania, and a variety of potential issues of concern to
developing countries that have privatized water or other infrastructure, from the
perspective of sustainable development. 84 The Biwater tribunal decided the
issue of amicus participation under the newly introduced Rule 37(2) of the
ICSID Rules, which grants the arbitral tribunal discretion to allow third-party
submission of written briefs. 85 Rule 37(2) requires the arbitral tribunal to
consider whether, among other things:

(a) the non-disputing party submission would assist the Tribunal in the
determination of a factual or legal issue related to the proceeding by bringing a
perspective, particular knowledge or insight that is different from that of the
disputing parties; (b) the non-disputing party submission would address a matter
within the scope of the disute; and (c) the non-disputing party has a significant
interest in the proceeding. 8 a

The Tribunal held that the Rule 37(2) criteria were satisfied such as to
allow the NGOs to submit amicus briefs. 87 The tribunal also did not allow the
NGO petitioners any active participation, partly on the basis that Rule 32(2)
requires party consent to attend hearings and partly due to the tribunal's view
that the third parties did not require access to the record in order to submit
meaningful and informed briefs.88 As in the previous cases decided under the
UNCITRAL Arbitration Rules, the tribunal emphasized that amicus curiae are

82. Suez, Sociedad General de Aguas de Barcelona, S.A., and Vivendi Universal S.A. v. The
Argentina, ICSID Case No. ARB/03/19, Order in Response to a Petition for Transparency and
Participation as Amicus Curiae in Suez (July 30, 2010) [hereinafter Suez].

83. Biwater Amicus Curiae Decision, supra note 81; Andrew de Lotbiniere McDougall and
Ank Santens, ICSID Tribunals Apply New Rules on Amicus Curiae, 22 MEALEY'S INT'L ARB. REP.
69(2007).

84. Biwater Amicus Curiae Decision, supra note 81, at 7.
85. Id. at 2.

86. Note that the first two criteria in Rule 37(2) of the ICSID Rules of Arbitration are
somewhat similar to the considerations discussed by the Methanex and UPS tribunals in determining
whether to grant amicus participation under the UNCITRAL Rules. Notably, under the ICSID Rules,
amicus curiae are not limited to participating solely in disputes concerning a question of "public
interest." In contrast, tribunals adjudicating under the UNCITRAL Rules emphasize this criterion in
deciding whether to allow amicus participation.

87. Biwater Amicus Curiae Decision, supra note 81, at 14-15.

88. Id. 62-68.
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not entitled to any kind of substantive rights. 89 Notably, the tribunal stated that
"allowing for the making of such submission by these entities in these
proceedings is an important element in the overall discharge of the Arbitral
Tribunal's mandate, and in securing wider confidence in the arbitral process
itself."90 In its order, the tribunal highlighted the presence of public interest in
the arbitration. 91

Finally, the ICSID tribunal in the Suez case also made reference to the new
procedural standards on amicus participation, even though the proceedings were
not officially governed by these standards, as they were initiated prior to the
amendments. 92 The proceeding, which concerned a dispute regarding water
privatization and water supply services in Argentina, considered a petition for
amicus curiae participation by five NGOs, representing issues of human rights
and public services access. 93 As in the cases already discussed, the third parties
sought access to documents and hearings as well as the right to submit legal
briefs. The tribunal, perhaps not surprisingly, did not extend participation rights
beyond submission of briefs. 94 Although the decision-makers in this case
emphasized that the amicus curiae could bring new perspectives to the
proceeding, they also highlighted the importance of not unduly burdening the
disputing parties with broad third-party intervention. 95

A review of the manner in which tribunals have allowed NGOs to
participate in investment arbitrations to date reveals that the rationale driving
their intervention has been more procedural than substantive. Given the public
interest in the proceedings, the need to promote a level of public involvement
and transparency appears to have influenced arbitral tribunals. At the same time,
the arbitral tribunals, perhaps because they perceived that these third parties
were not able to materially impact the merits of the disputes, granted them very
limited rights.

2. Moving beyond NGOs in Amicus Curiae Participation

In analyzing the role of amicus curiae in investment arbitration, it is
necessary to recognize that this domain is not always limited to public interest
advocacy groups. In fact, the field has been progressively expanding to include a
broader range of potential third-party actors. In 2005, the NAFTA Chapter 11
case of Glamis Gold Ltd. v. United States of America, a dispute governed by the
JNCITRAL Rules and concerning reclamation requirements for open-pit mines

89. Id.; McDougall & Santens, supra note 83, at 73.
90. Biwater Amicus Curiae Decision, supra note 83, 150.
91. Id. 11 51-52.
92. McDougall & Santens, supra note 83, at 69.
93. Id. at 74.

94. Id. at 80.
95. Suez, supra note 82, 1 21
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in California, expanded the concept of potential third-party interveners beyond
civil society groups. 96 The tribunal accepted amicus briefs from the Quechan
Indian Nation, which made submissions regarding the government's alleged
duty under international law to preserve sacred lands on which the mines were
located. In addition, as the tribunal accepted a brief from the National Mining
Association, a business association representing the American mining sector,
which submitted materials regarding the need to ensure that the State's
regulation did not undermine the interests of miners. 97 The tribunal did not
allow any of the third parties to actively participate in the case. 98 While the
dispute is presently unresolved on the merits, the amicus curiae in this case, at
least the Quechan Indian Nation, appear to have represented a more concrete
interest in the outcome of the proceedings than the NGOs that had intervened in
previous disputes. For instance, the substantive outcome of the case appears to
affect the amicus curiae in this case because they have rights directly connected
to the land on which the mines are located.

The pending case of AES, discussed above, is another illustration of the
diversification of third-party interveners in investment arbitration. It is also
perhaps an even more striking example of amicus curiae representing a direct
legal interest in the outcome of the dispute as opposed to a broad public interest
mandate. The ECT dispute concerns "alleged breaches by Hungary of
commitments contained in long term power purchase agreements (PPAs)
between [AES and Electrabel] and a Hungarian entity, Magyar Villamos Muvek
(MVM)." 99 Although case details are not publicly available, it has been reported
that the Commission "wishes to intervene in the ICSID arbitrations out of a
desire to see that EC law is enforced." 100 The Commission believes that PPAs
negotiated prior to a State's accession to the European Union (EU) are "illegal
as a matter of European Community Law" because they constitute illegitimate
aids to that country. 10 1 One source explains that "[w]hile the EC acknowledges
the need to compensate power generators for their investments in Hungary prior
to that country's EU accession, it says that the PPAs are not an appropriate
means insofar as they shelter incumbent operators from competition, rather than
assist them in adapting to open competition."102 Thus, the Commission may
seek to fulfil its mandate as the enforcer of EU competition law by making
amicus submissions regarding illegal aspects of Hungary's PPAs, in order to
influence the decision on the merits, particularly the extent to which AES should

96. Kinnear, supra note 6, at 6.

97. Tienhaara, supra note 33, at 238-239.

98. See, e.g., Glamis Gold Ltd. v. U.S., Decision on Application and Submission by Quechan
Indian Nation (Sept. 16, 2005).

99. European Commission as Amicus Report, supra note 5, at 14.

100. Id. at 14.

101. Id. at 14-15.

102. Id. at 15.
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be compensated for any breaches following Hungary's accession to the EU. In
light of this background, in September 2008, the Commission filed an
application to participate as an amicus in the proceedings pursuant to ICSID
Rule 37(2),103 and in November 2008, the tribunal issued its procedural order
ruling in favour of the Commission. 104 Although it is unknown whether the
Commission sought broader participation rights, such as access to documents or
hearings, the tribunal only extended amicus involvement to submission of a
written brief. This was similar to the approach taken by tribunals in the previous
cases.105

A review of amicus participation to date certainly highlights the increase in
both the interest in participation as well as the institutional tolerance towards
this phenomenon. At the same time, it is evident that the participation rights of
third parties remain extremely limited. Overall, the current institutional and
practical approach to amicus intervention in investment arbitration can be
categorized as discretionary and largely not formalized.

IV.
THE IMPLICATIONS OF RECENT TRENDS IN AMiCUS CURIAE PARTICIPATION

The recent trends in amicus curiae involvement in investment arbitration
raise complex questions regarding the manner in which tribunals should
approach third-party intervention in the future. First, the recent application for
amicus standing by the Commission implicates the issue of whether institutional
rules and tribunals need to expressly take into account the nature, significance,
and directness of a third party's claimed interest in a dispute when deciding
upon rights of intervention. In determining the nature of amicus rights in
investment arbitration, it is of course also necessary to consider the potential
benefits and drawbacks of expanding the process beyond the disputing parties.
The overarching question centers on the various forms that amicus curiae
participation should take in different circumstances, and the criteria that should
be developed to achieve a more predictable and systematic approach to granting
third-party participation rights.

A. Considering the Nature of the Legal Interests Represented by Amicus
Curiae

The contrast between NGO participation and that of third parties such as

103. AES Summit Generation Limited and AES-Tisza Erdmi Kft. v. Republic of Hungary,
ICSID Case No. ARB/07/22, Procedural Details, available at http://icsid.worldbank.org/ICSID/
FrontServlet?requestType=CasesRH&reqFrom=ListCases&caseld=C1 14&actionVal=viewCase (last
viewed Nov. 2, 2010).

104. Id.

105. Triantafilou, supra note 6.
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the Commission raises a crucial issue regarding the need for investment
tribunals to recognize that certain third parties may have more significant legal
interests in the outcome of the dispute, and as such, may merit broader
participation rights.

In this regard it is significant that the NGO amicus curiae participants
discussed earlier did not have direct legal interests in the outcomes of the
dispute. Rather, they represented broad concerns with key thematic issues. For
instance, a review of the amicus submissions in the Methanex case indicates that
the NGOs focused primarily on human rights, such as the right to potable water
and general health concerns. 106 The briefs submitted by these NGOs were
somewhat "opinion-driven" in nature, and not directly connected with the
primary and substantive legal issues implicated in the proceedings. 10 7

On the other hand, the Commission appears to have "a significant, direct,
and legally protectable interest" in the outcome of disputes involving EU
law. 108 Within the EC system and throughout EU territory, the Commission has
the specific mandate of a "public prosecutor," particularly in competition law
matters. 109 Moreover, the Commission has frequently intervened as amicus
curiae in a range of proceedings: it routinely participates as a third party in
arbitral EC competition law proceedings, " 0 and has previously appeared before
U.S. courts in matters that had implications for the Commission's enforcement
of European competition law and policy.' Commentators have highlighted
that there is a strong Community interest in the correct and uniform application
of Community law. 1 12

Thus, there is an argument that the Community has a particular mandate to
ensure that Community law is interpreted consistently in all forums, which
justifies giving greater weight to its submissions in the AES proceedings than
those of NGO third parties in previous investment arbitrations. One scholar
argues that the nature of the EC's interest in this case was more significant than
informing the tribunal of narrow environmental or cultural implications of a

106. See Methanex, Submission of Non-Disputing Parties Bluewater Network, Communities for
A Better Environment and Centre for International Environmental Law (Mar. 9, 2004), available at
http://www.state.gov/s/l/c5818.htm.

107. For a discussion of the "opinion-driven" nature of many amicus curiae submissions, see
Andrea K. Bjorklund, The Participation of Amicus Curiae in NAFTA Chapter Eleven Cases, Essay
Papers on Investment Protection (2002), available at http://www.international.gc.ca/trade-
agreements-accords-commerciaux/disp-diff/participate.aspx?lang-en.

108. Triantafilou, supra note 6.
109. Gordon Blanke, The Role of the European Commission as Amicus Curiae in EC Merger-

Remedy-Related Arbitrations, in THE USE & UTILITY OF INTERNATIONAL ARBITRATION in EC
COMMISSION MERGER REMEDIES: A NOVEL SUPRANATIONAL PARADIGM IN THE MAKING? 155
(Gordon Blanke ed., 2006).

110. Id.

111. See, e.g., Calvin S. Goldman et al., International Antitrust: Developments After Empagran
and Intel - Comity Considerations, Am. Bar Ass'n Antitrust Mtg. (Mar. 31, 2005).

112. Blanke, supra note 109, at 161.
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decision. "The EC sought to assert the relevance of its legally prescribed
mandate, which is replete with policy implications for the entire European
Union, and to address the consequences of a conflict between that mandate and
the tribunal's jurisdiction." 1l3

There is, of course, the counter-argument that the proper forum for the
Commission to redress any violations of Community law would be through
Community law mechanisms, such as prosecuting Hungary before the European
Court of Justice (ECJ). 114 However, such an approach remains problematic
from the viewpoint of securing the integrity and consistency of Community law.
The ECJ process is lengthy, meaning that the arbitral tribunal could issue an
award inconsistent with Community law while the judicial process at the EC
level is pending. 115 States party to the ICSID Convention must enforce a final
award on their territory.11 6 Under the ICSID Convention, State parties must
recognize an ICSID award in the same manner as a final judgment of a court of
that State.1 17 Notably, the ICSID Convention does not include public policy
exceptions to enforcing an award. 118 As such, an EU Member State may be
required to actively enforce on its territory an award that may not be entirely
consistent with EU law. Such an outcome could certainly undermine the
integrity of the Community system. Notably, Judge Richard Posner has argued,
admittedly in a domestic law context, that amicus curiae participation is
particularly warranted where the outcome of the proceedings could affect the
party's interest in another case.1 19 By analogy, an award against Hungary might
affect EU Member State and Commission interests in enforcing, and thereby
legitimizing, awards based on agreements that may be illegal under Community
law.

In light of these significant interests, some argue the Commission, and
amicus curiae applicants in similar circumstances, should be permitted "a more
effective legal recourse" than submission of an amicus brief, and that the
arbitration rules governing the issue of third-party participation should
contemplate broader involvement. 120

113. Triantafilou, supra note 6.
114. See The Treaty Establishing the European Community, 2006 O.J. (C321) E37, 179, art.

226 (allowing the Commission to initiate enforcement actions against Member States for alleged
violations of Community law).

115. See, e.g., Ian S. Forrester, The Judicial Function in European Law and Pleading in the
European Courts, 81 TUL. L. REv. 647 (2007).

116. See, e.g., ICSID Convention, supra note 24, arts. 53-54.

117. Id.

118. Id arts. 50-52 (stipulating the narrow grounds for annulling the award and which do not
include a public policy exception).

119. Ryan v. Commodity Futures Trading Comm'n, 125 F.3d 1062, 1063 (7th Cir. 1997);
Bjorklund, supra note 107.

120. Triantafilou, supra note 6.
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B. The Potential Benefits Stemming from Amicus Curiae Participation in
Investment Disputes

Another issue to consider in evaluating amicus participation in investment
disputes concerns the kinds of benefits that third parties could bring to awards,
and to the system as a whole. 12 1 In this regard, an analysis of amicus
involvement to date suggests that different amicus curiae might contribute to the
procedural legitimacy of the arbitral process, as well as to the substantive quality
of the awards.

First, as highlighted earlier, amicus curiae participation can promote a
general interest in procedural openness and ensure that the broader public does
not perceive the arbitration process as "secretive." As already highlighted, there
is a public interest in the enhancement of procedural legitimacy of investment
arbitration by means of greater participation. At the same time, the NGO amicus
curiae have not, to date, made submissions that were "determinative to the
awards rendered."1 22 For instance, the Methanex final award referred to the
"well-reasoned" nature of the amicus submissions but did not indicate whether
the perspectives offered by the public interest groups in any way impacted on
the outcome.123 As such, some amicus curiae may be limited to contributing a
level of public legitimacy to arbitral proceedings.

Nevertheless, there may in fact be instances where third-party involvement
actually serves both to improve the legal quality of the award and to assist in the
systemic development of international investment law as a whole. As to the first
point, in some cases parties to a proceeding may have a specific vested interest
in not disclosing all the facts pertinent to the issues in dispute. 124 For instance,
in AES it is possible that neither Hungary nor the investor would have an interest
in emphasizing the fact that the contracts between them may violate the EC's
restrictions on State aid. 12 5 The claimant would certainly not wish to emphasize
that a contract may be based on an illegality, as this may impact their ability to
claim damages. As for Hungary, the State may consider it detrimental to
emphasize this issue as its primary defence, since its acknowledgement of
engaging in State aid may give rise to further actions by the Commission within
the EU sphere. In this regard, the Commission's involvement could potentially
highlight relevant legal issues that may not otherwise have prominence.

In a similar context, Kinyua suggests that amicus curiae may have a role to
play in bringing forward "[i]ssues of bribery or corruption."' 26 The problem of
bribery arose in the prominent investor-State arbitration case World Duty Free v.

121. Kinyua, supra note 1.
122. Kinnear, supra note 6, at 7.
123. Methanex, Final Award (Aug. 3 2005), 11.

124. Triantafilou, supra note 6.
125. Id.

126. Kinyua, supra note 1.
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Republic of Kenya. 127 In that case, the State and the claimant both
acknowledged the claimant's payment of a cash bribe to the previous
government. 128 However, there are likely to be circumstances where neither
party would consider it advantageous to disclose that their agreement was
founded on official State corruption. 12 9 In this situation, informed amicus curiae
can play an important role in bringing relevant allegations of corruption to the
arbitral tribunal. 130 Notably, the issue of agreements based on an illegality is
significant since "[t]here is a strongly held view within the arbitration
community that an arbitral tribunal has the power and jurisdiction to consider
issues of illegality and can do so of its own motion, if the issue has not been put
before it by the parties."1 31

Further, participation by representatives of supranational regimes, such as
the Commission, could specifically assist in preventing the "fragmentation" of
international law, whereby conduct that is illegal under one international regime
is nevertheless sanctioned under another international law regime. 132 Several
commentators have expressed the concern that "investment law must evolve and
be interpreted consistently with international law, including human rights law,
multilateral environmental treaties and WTO law." 133 It is notable that the
Professor Ernst-Ulrich Petersmann specifically identified "fragmentation and
conflicts between different special international treaty regimes." 134 A lack of
coordination at the international level may lead to national authorities
increasingly becoming subject to conflicting commands from different
supranational systems. As already suggested in the discussion of the AES case,
the Commission's interest, and potentially its capacity, to prevent fragmentation
of Community law and enforcement on EU territory of awards contrary to EC
public policy is a case on point. As a mechanism to minimize fragmentation of
international law, it may be necessary as a matter of best practice to allow
representatives of interested supranational regimes to participate in arbitral
proceedings in order to inform the tribunal of the extent to which the laws of a

127. World Duty Free Company Ltd. v. Republic of Kenya, ICSID Case No. ARB/00/7 (Oct. 4,
2006) (award not publicly available).

128. Kinyua, supra note 1.
129. Id.

130. Id.

131. Id.

132. For a general discussion of the concept of "fragmentation" in international law, see Ernst-
Ulrich Petersmann, Justice as Conflict Resolution: Proliferation, Fragmentation, and
Decentralization of Dispute Settlement in International Trade, 27 U. PA. J. INT'L ECON. L. 273
(2006).

133. See, e.g., Anna van Aaken, Fragmentation of International Law: The Case ofInternational
Investment Protection 1 (University of St. Gallen Law School, Law and Economics Research Paper
Series, Working Paper No. 2008-1, 2008).

134. Emst-Ulrich Petersmann, Justice as Conflict Resolution: Proliferation, Fragmentation,
and Decentralization ofDispute Settlement in International Trade, 27 U. PA. J. INT'L ECON. L. 273,
280 (2006).
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different international regime are implicated. For instance, legal representatives
from the ECHR or the WTO could assist investment arbitration tribunals in
rendering awards that do not create conflicting obligations for national
governments and thereby fragment international law. This approach would be
highly relevant in ensuring that the international system of laws develops "not as
a rigid and fractured discipline where the right hand does not know what the left
is doing, but [as] a broad whole in which the workings of its branches inform
each other."1 35

In light of these considerations, there are compelling reasons to allow third
parties to participate in State-investor arbitrations. Perhaps decision-makers
should consider introducing potentially broader participation rights than merely
making written submissions, on the basis that amicus contributions could create
substantial benefits for the arbitral proceedings and for the investment
arbitration regime in the wider context of international law.

C. Considering the Stakes: The Negative Aspects ofAllowing Expanded Third-
Party Participation

In considering the role that amicus curiae can play in investment arbitration
proceedings, and in contemplating whether broader intervention rights may be
warranted in certain circumstances, it is of course necessary to also reflect on the
potential negative consequences of third-party involvement in State-investor
arbitral proceedings. There are in fact a number of possible, and somewhat
compelling, arguments against a sweeping or radical expansion of the State-
investor arbitration mechanism to encompass broader third-party participation.

First, third-party intervention can increase the practical burdens on the
disputing parties. In fact, the Methanex tribunal emphasized the need to ensure
that third-party participation does not impose any additional burdens on the
parties or the arbitral process more generally. 136 Several commentators have in
fact highlighted that allowing greater third-party intervention in State-investor
disputes could potentially lead to rising costs and delays. 137 Arbitration
specialist Noah Rubins suggests, for example, that there are even considerable
"costs and time involved in the parties' review and [potential] response to
nonparty submissions."l 38 This consideration is central given that "[investor-
State disputes already run, on average, several years and entail large costs for
both claimants and respondent States."1 39 Obviously, if the level of third-party
participation moves beyond submission of written briefs, and third parties seek

135. Kinyua, supra note 1.

136. Methanex, Amicus Curiae Decision, supra note 30,150

137. Tienhaara, supra note 33; Noah Rubins, Opening the Investment Arbitration Process: At
What Cost, for What Benefit? TRANSNAT'L DIsP. MGMT., June 2006.

138. Rubins, supra note 137.

139. Tienhaara, supra note 33.
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discovery of documents, evidence-taking, and participation in oral arguments,
there could be extra burdens placed on the efficiency of the process. In effect,
there is a risk that opening up the process in this manner would result in the
arbitration procedure becoming "court-like" and losing the attributes of more
cost-efficient and speedy adjudication that parties perceive as a significant
advantage.

Furthermore, the loss of confidentiality and privacy, which is associated
with increased third-party participation, can also have considerable negative side
effects. First, some commentators have suggested that investors may feel
threatened by the fact that increased openness could jeopardize the need to keep
certain information, such as trade secrets, confidential, although it appears that
this issue is most easily resolved through "redaction" or other techniques
commonly used by the courts. 14 0 A more serious issue is that opening the doors
to third-party interveners could potentially "re-politicize" disputes.14 1 The
concern here is that third-party involvement could lead to the arbitration
becoming a "court of public opinion."1 42 Rubins suggests that the resolution "of
disputes in conditions of complete publicity does not lend itself to such
principled outcomes" and points out the possibility of parties making
exaggerated claims in order to "obtain 'nuisance value' compensation." 1 43

Increased publicity could also lead to a lessening of settlement opportunities: as
claims gain exposure to the public domain, the parties could face increased
pressure to continue to the substantive outcome of the case. The State,
especially, could face additional pressure, given its perceived obligation to
protect the right to regulate and the public good generally. 144 This is especially
a risk where a strong public interest lobby supports one side of the dispute. 145

As Rubins concludes, such "increased publicity (particularly one-sided and
argumentative) can ... form a significant barrier to amicable settlement in
investor-State disputes."1 46

On a more systemic level, there is certainly some concern that infusing the
arbitral process with the perceived disadvantages of costs, delays, loss of
confidentiality, and the corollary of potential politicization could lead to less
investor confidence in the mechanism. As a consequence, there could be a
chilling of FDI flows to less stable nations, which are often the developing

140. Tienhaara, supra note 33.
141. Id.

142. Rubins, supra note 137.
143. Id.

144. Id.

145. Tienhaara, supra note 33.
146. Rubins, supra note 137.
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countries most in need of the investments. Professor Vifiuales poignantly
summarizes the dilemma:

[P]ublic legitimacy is a double-edged sword in that, if badly used, amicus
intervention could undermine the very arbitration regime it is supposed to
strengthen. Whereas amicus intervention may help legitimize the overall
arbitration system, such intervention may also erode the traditional basis of
arbitral proceedings, namely the consent of the parties. 147

As the preceding discussion highlights, there are a number of competing
considerations that need to be taken into account in determining whether, and to
what extent, third parties should be permitted to participate in arbitral
proceedings. The broader implication of this discussion is that the current
approach to granting amicus standing, which is largely ad hoc and discretionary,
is not satisfactory to capture the range of issues that are involved.

D. Striking a Balance: Developing Formalized Criteria for Third-Party
Participation in Investment Disputes

At present, there is no formalized or systematic approach to dealing with
the issue of amicus participation in State-investor arbitration. The only attempts
to create any kind of criteria for third-party participation are evidenced in
amendments to the ICSID Rules, the FTC Statement, and the Canadian Model
BIT. However, these are limited to the submission of briefs, and the FTC
Statement is also not legally binding. 148 In terms of the criteria involved, all
three documents focus on the potential of the amicus brief to assist the tribunal,
the extent to which it would address a matter within the scope of the dispute and
whether the third party has a "significant" interest in the proceedings. 149 The
FTC Statement and the Canadian Model BIT also direct the tribunal to consider
whether a "public interest" exists in the dispute.15 0 While the UNCITRAL
Rules are currently under review to include explicit third-party participation
provisions, it appears that the proposals under consideration are also limited to
submission of written briefs, and comprehensive criteria for amicus participation
will not be included. 151 As such, a number of commentators have described the
current approach as piecemeal and have emphasized the need to further
formalize the status of amicus in investment proceedings. 152

147. Vifluales, supra note 43, at 75.

148. Choudhury, supra note 2, at 809.

149. See FTC Statement, supra note 64; ICSID Rules, supra note 17, art. 37(2); Canadian
Model BIT, supra note 65, art. 39; US Model BIT, supra note 65, art. 28(3).

150. FTC Statement, supra note 64; Canadian Model BIT, supra note 65, art. 39.

151. Tienhaara, supra note 33.
152. Choudhury, supra note 2; VanDuzer, supra note 7.
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Given the range of different arbitral rules and investment regimes currently
in place, it will undoubtedly be difficult to create a harmonized approach to
third-party participation. However, certain steps can be taken to increase
consistency. First, a set of clear guidelines should be included in the major
regimes and rules that are utilized in investment arbitration: the NAFTA, the
ICSID Convention and/or arbitration rules, the UNCITRAL Rules and the key
model BITs. Notably, in order to distinguish between the rights of amicus curiae
in commercial and in investment arbitration, arbitration rules which are
applicable to both kinds of process, such as the UNCITRAL Rules, should
stipulate that any new provisions on third-party participation apply only where a
State is a party to the arbitration. 15 3 While the processes of amendment for
different instruments involved in the investment arbitration regime are
independent, they tend to be influenced by one another. For instance, the FTC
Statement appears to have had an impact on the amendments to the amicus
provisions in the ICSID Rules. 154 Thus, once some of the central regimes begin
adopting more comprehensive guidelines on amicus participation, there is a
strong chance that a degree of "cross-fertilization" and harmonization will
follow.

In terms of the criteria that should be adopted for third-party intervention, it
is first of all necessary to develop standards that will allow for guaranteed or
mandatory, rather than purely discretionary, right of participation as amicus
curiae. These applicants must be able to satisfy criteria similar to those already
addressed in the ICSID Rules, such as the presence of a significant interest in
the merits of the dispute. Such an approach would certainly require significant
revision to the provisions of many prominent rules, such as the ICSID Rules. At
the same time, it will genuinely address the fact that in circumstances where a
third party has a sufficient interest in the proceedings, it may be necessary from
the perspective of legitimacy to formalize their status rather than leaving the
possibility of participation subject to an ad hoc process.

The tribunal should also be empowered with a structured discretion to
allow for different forms of amicus participation: (a) submission of written
briefs; (b) attendance at hearings, and potentially the making of oral arguments;
and (c) access to some or all of the documents on the record. In determining
whether or not to exercise the discretion to extend participation rights beyond
submission of written briefs, the tribunal should be directed to assess whether an
amicus curiae applicant can demonstrate a direct legal interest in the dispute.

153. See Fiona Marshall & Howard Mann, Revision of the UNCITRAL Arbitration Rules:
Good Governance and the Rule of Law: Express Rules for Investor-State Arbitrations Required,
INT'L INST. FOR SUSTAINABLE DEV. INT'L (2006), available at http://www.iisd.org/pdfl2006/
investment uncitral_rulesrrevision.pdf.

154. Choudhury, supra note 2.
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Other relevant considerations would include the extent to which a third party can
contribute substantively to the quality of a final award and the extent to which
such contribution is dependent on more extensive intervener rights. Finally, the
criteria should stipulate that the interests and benefits of amicus participation
should not outweigh factors such as unjustifiable burdens of cost and delay.155

Any amendments to the rules should also specifically empower the tribunal to
redact inherently confidential materials, such as trade secrets, as well as to limit
the length of written submissions and access to the record, the time allowed for
any oral arguments or for cross-examination of witnesses. Ultimately, beyond
guaranteeing a minimal level of participation where an amicus curiae can satisfy
the tribunal that they have a particular interest, even if only a broad public
interest, in the dispute, arbitrators should be considered competent to weigh up
competing considerations and to determine in particular cases whether "the
added burdens of (broader] amicus involvement are justified." 5 6

Although this approach of expanding third-party participation rights should
be adopted with caution, it appears to represent an appropriate balance between
preserving the traditional features of arbitration and enhancing the systemic
legitimacy of State-investor dispute resolution.

V.
CONCLUSION

In considering the role to be played by third-party interveners in investor-
State arbitral disputes, it is necessary to remain conscious of the fact that the
investment arbitration regime fundamentally differs in character from traditional
commercial arbitration. In many instances, it is imperative for State-investor
arbitration to "satisfy high standards of transparency and openness to non-
disputing party participants." 157 In addition, as the AES case pending before
ICSID highlights, there may be instances where amicus curiae may represent
substantial legal interests that they are mandated to represent, and where their
participation could have broader benefits for both the specific arbitration and the
system as a whole. It is also necessary to be mindful of the ever-present concern
that "should the acceptance of amicus briefs in investor-State arbitration become
widespread, it could render arbitration less attractive to investors."1 58 A review
of current trends in third-party participation reveals that there is, at present, no
formalized or predictable process to address the interplay of these issues. A

155. Marshall & Mann, supra note 154.

156. Choudhury, supra note 2, at 817.
157. VanDuzer, supra note 7, at 721.
158. Vifluales, supra note 43, at 75.
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reassessment of the current frameworks for third-party participation is necessary
in order to formalize amicus curiae status in investment arbitration, and thereby
promote the procedural and substantive legitimacy of State-investor dispute
resolution mechanisms.
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Awarding Moral Damages to Respondent
States in Investment Arbitration

By
Matthew T. Parish,* Annalise K. Nelson,** and

Charles B. Rosenberg***

INTRODUCTION

What does investment arbitration have to do with morality? Recent
investment tribunal case law would indicate more than appears at first sight. In a
handful of cases, arbitral tribunals have seriously entertained claims for so-
called "moral damages," and in one recent case a tribunal has upheld those
claims. At first blush, this seems unusual: the phrase "moral damages" is a
creature of civil law jurisdictions, not an instrument which fits easily within the
toolbox of public international law. The moniker provides a means by which a
court may compensate a plaintiff for injuries to non-economic interests, such as
reputational harm, humiliation or embarrassment, pain and suffering or mental
anguish. Its closest common law analogies might be "general damages" in
personal injury cases, or even "punitive damages." While there is no universally
accepted definition of moral damages, the concept is usually understood to apply

* Matthew T. Parish, based in Geneva, Switzerland, is of Counsel in the international litigation and
arbitration practice of Akin Gump Strauss Hauer & Feld LLP, and is also a Visiting Fellow at the
British Institute of International and Comparative Law in London. Dr. Parish practices dispute
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international arbitration, investment treaty arbitration, and inter-sovereign dispute resolution
including WTO litigation.

**Annalise K. Nelson is an attorney working in The Hague, Netherlands. She has practiced
international dispute resolution involving public and private international law in private practice.

*** Charles B. Rosenberg is an international trade associate in the Washington, D.C. office of
Hogan Lovells. Mr. Rosenberg concentrates on international dispute resolution before the London
Court of International Arbitration, World Trade Organization and U.S. federal courts and
administrative agencies.
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research.
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in the context of torts that cause injuries to a person or to a person's rights that
are intangible or otherwise difficult to quantify.1 Many civil code countries
explicitly or implicitly provide for compensation for moral damages in cases of
wrongful death. 2 In France, for example, the concept of prejudice moral permits
financial compensation for pain and suffering for injury or wrongful death,
temporary or permanent disturbances in daily life, emotional suffering due to
physical disfigurement and reputational damage. 3

This article explores whether, and to what extent, an arbitral tribunal may
award moral damages to a respondent state in an investment arbitration. Section
I explores the origins of the concept of moral damages in international law. It is
established that investors bringing claims under investment treaties may, in
limited cases, be entitled to "moral damages," and Section II discusses the case
law to this effect. Sections III and IV break from the mainstream 4 by proposing
that investment tribunals may, in particularly egregious or frivolous cases, be
justified in awarding moral damages to a respondent state for the damage to its
investment reputation caused by frivolous claims. A fitting analogy for such
awards is malicious prosecution of claims by investors. Section V discusses how

1. See generally Stuart S. Malawer, Moral Damages in Wrongful Death Cases in Foreign
Law: A Research Note, 10 INT'L L. 545 (1976); see also Draft Articles on Responsibility of States
for Internationally Wrongful Acts, with commentaries, in Report of the International Law
Commission on the Work of Its Fifty-third Session, 56 U.N. GAOR Supp. (No. 10) at art. 31, U.N.
Doc. A/56/10 (2001), reprinted in [2001] 2 Y.B. INT'L LAW COMM'N 87, http://www.un.org/law/ilc
[hereinafter ILC Draft Articles].

2. Malawer, supra note 1, at 545, 546-48 (noting that the civil codes of France, Belgium,
Brazil, Italy and Spain have been construed to permit recovery for moral damages for wrongful
death, while the codes of Argentina, China, Egypt, Ethiopia, Greece, Japan, Korea, Libya, Norway,
the Philippines, Portugal, Switzerland, Turkey and Scotland explicitly provide for such moral
damages).

3. See, e.g., DUNcAN FAIRGRIEVE, STATE LIABILITY IN TORT: A COMPARATIVE LAW STUDY
211 (2003); W. V. H. ROGERS, DAMAGES FOR NON-PECUNIARY LOSS IN A COMPARATIVE
PERSPECTIVE 90-99 (2001); Malawer, supra note 1, at 547 (1976). In contrast, the term "moral
damages" is rarely invoked under United States law. In fact, in the scant case law that assesses
plaintiff's moral damages, this damage has been assessed separately from the plaintiffs pain and
suffering and emotional distress. See, e.g., De Blake v. Republic of Argentina, No. CV82-1772
(Sept. 28, 1984), 1984 WL 9080, at *4 (C.D. Cal. 1984).

4. The mainstream generally holds the view that moral damages are a "one-way street" open
only to investor claimants, but not respondent states. Thus, only investors may receive financial
awards for moral damages. See, e.g., Patrick Dumberry, How to remediate moral damages suffered
by a State, Kluwer Arbitration Blog, Dec. 3, 2009, http://kluwerarbitrationblog.com/blog/2009/12/03

/how-to-remediate-moral-damages-suffered-by-a-state/ ("[Tlhe proper remedy for moral damages
suffered by a State is, as a matter of principle, satisfaction and not monetary compensation ... [A]
mere declaration by a tribunal condemning an investor for wrongdoing seems to be the most States
can truly hope for."); see also ILC Draft Articles, supra note 1, at art. 36, commentary $ 1 ("The
qualification 'financially assessable' is intended to exclude compensation for what is sometimes
referred to as 'moral damage' to a State, i.e. the affront or injury caused by a violation of rights not
associated with actual damage to property or persons"); Case No. 1795 of 1996, in XXIV Yearbook
Commercial Arbitration, Volume 196 at 1 32 (1999) (ICC Int'l Ct. Arb.) (refusing a claim for moral
damages under UNIDROIT principles because moral damages may only be claimed by physical
persons).
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AWARDING MORAL DAMAGES

those damages should be quantified, and Section VI addresses the anticipated
counter-arguments. Section VII summarizes and concludes the article.

I.
MORAL DAMAGES IN INTERNATIONAL LAW

Notwithstanding the domestic civil law origins of the notion, many
international courts have awarded plaintiffs moral damages in cases of wrongful
death and pain and suffering. This may reflect the fact that the civil law tradition
has been instrumental in shaping public international law. 5 Thus an umpire
awarded moral damages to the relatives of deceased victims of the sunk British
ocean liner Lusitania, which a German submarine torpedoed in 1915.6 The
umpire permitted claimants to recover "reasonable compensation for such
mental suffering or shock, if any, caused by the violent severing of family ties,
as claimant may actually have sustained by reason of such death."7

International employment tribunals have taken a similar approach. For
example, the International Labour Organization Administrative Tribunal
(ILOAT) as well as the United Nations Administrative Tribunal (UNAT) have a
long history of awarding moral damages. 8 In February 2010, the ILOAT ordered
the International Fund for Agricultural Development to pay EUR 10,000 in
moral damages to a consultant for "suffering" caused when she was improperly
dismissed from her position.9 The European Court of Human Rights has

5. See, e.g., Colin B. Picker, International Law's Mixed Heritage: A Common/Civil Law
Jurisdiction, 41 VANDERBILT J. TRANSN'L. L. 1083 (2008).

6. See Opinion in the Lusitania Cases, VII R.I.A.A 32, 39, U.N. Sales No. 1956.V.5 (1923).
7. Id. at 35.

8. See, e.g., Applicant v. Secretary-General of the United Nations, Judgments U.N. Admin.
Trib., No. 1411, U.N. Doc. AT/DEC/1411 (2008) (awarding six months net base salary in moral
damages due to reputational injury Applicant suffered from "rumors and allegations" resulting from
not being placed in a post commensurate with his experience); Gonzalo P6rez del Castillo v. Food
and Agric. Org. of the U.N., ILOAT, Judgment No. 675 (June 19, 1985), available at
http://www.ilo.org/dyn/triblex/triblexmain.fullText?plang-en&pjudgment-no-679&planguage
code=EN (awarding USD 15,000 in moral damages for, inter alia, reputational injury); Sita Ram v.
WHO, ILOAT, Judgment No. 367 (Nov. 13, 1978), available at http://www.ilo.org/dyn/trib
lex/triblexmain.fullText?plang-en&pjudgment no-367&planguage code=EN (awarding USD
12,000 in compensation for injuries including moral prejudice).

9. Mrs. A. T. S. G. v. Int'l Fund for Agric. Dev., ILOAT, Judgment No. 2867, 5 (Feb. 3,
2010), available at http://www.ilo.org/. Notably, the ILOAT did not attempt to justify its
quantification of moral damages in the amount of EUR 10,000, nor did it assess the nature of the
"suffering" caused to the claimant. Id. at 5, 18. The International Fund for Agricultural Development
has petitioned the International Court of Justice for an advisory opinion with respect to the
Tribunal's jurisdiction and competence. See also J. M. D. v. U.N. Indus. Dev. Org., ILOAT,
Judgment No. 2907, 21 (Feb. 3, 2010) available at http://www.ilo.org/dyn/triblex/
triblexmain.fullText?plang-=en&pjudgment-no=2907&planguage code=EN; ICJ.L. v. WHO,
ILOAT (awarding EUR 25,000 in damages for moral injury); Judgment No. 2839, 17 (July 8, 2009)
available at http://www.ilo.org/dyn/triblex/triblexmain.fullText?p lang=en&pjudgment-no=
2839&p language code=EN (awarding EUR 30,000 in moral damages for, inter alia, reputational
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likewise provided compensation to plaintiffs for claims of wrongful death,10

emotional distress,1 1 or unlawful detention. 12 The Inter-American Court of
Human Rights has also ordered signatory states to pay moral damages for
emotional harm and suffering in cases where victims have been detained,
tortured and/or murdered by government forces. 13 The Inter-American Court
has held that parents and other relatives of a victim may be awarded moral
damages as well for their own pain and suffering caused by the victim's
unlawful detention and torture. 14

Scholars have followed the case law to find a general right to "moral
damages" as a principle of international law. The International Law Comm-
ission's Draft Articles on Responsibility of States for Internationally Wrongful
Acts (ILC Draft Articles) provide that "full reparation is required for all material
or moral damages caused by internationally wrongful acts." 15 According to the
ILC Draft Articles, "material" damage refers to "damage to property or other
interests of the State and its nationals which is assessable in financial terms,"
while "moral" damage includes "such items as individual pain and suffering,

injury); M. d R. C. e S. d V. v. World Meteorological Org., ILOAT, Judgment No. 2861, 66 (July 8,
2009), available at http://www.ilo.org/dyn/triblex/triblexmain.fullText?p lang-en&pjudgment
no=2861&p languagecode-EN (awarding moral damages totaling CHF 190,000 for a variety of
reputational injuries to future earning capacity and harassment).

10. See, e.g., Byrzykowski v. Poland, App. No. 11562/095, Eur. Ct. H.R. 124, 127 (2006)
(awarding EUR 20,000 to surviving family members of victim of medical malpractice).

11. See, e.g., Papamichalopoulous v. Greece, A330-B Eur. Ct. H.R. 43 (1995) (awarding a
total of GRD 6.3 million for "non-pecuniary damage arising from feelings of helplessness and
frustration").

12. See, e.g., Case of Elci and Others v. Turk., App. No. 23145/93, Eur. Ct. H.R. IN 726-9
(2003) (awarding individual claimants "non-pecuniary damages" ranging from EUR 2,100 to 36,000
for unlawful detention and poor conditions during detainment); Perks and others v. The U.K., App.
No. 25277/94, Eur. Ct. H.R. 181 (1999) (awarding GBP 5,500 for unlawful detention of a claimant).

13. See, e.g., Goibur6i et al. v. Para., 2006 Inter-Am. Ct. H.R. (ser. C) No. 153, at 1 161 (Sept.
22, 2006) (awarding USD 653,000 to the survivors of four individuals who were detained, tortured
and disappeared); Tibi v. Ecuador, 2004 Inter-Am. Ct. H.R. (ser. C) No. 114, at 1250 (Sept. 7, 2004)
(awarding EUR 207,123 to a victim and his family for his detention, torture, beating, burning and
asphyxiation over an 18 month period); G6mez-Paquiyauri Brothers v. Peru, 2004 Inter-Am. Ct.
H.R. (ser. C) No. I10, at $ 221 (July 8, 2004) (awarding USD 500,000 to the survivors of two
teenagers who were detained, tortured and murdered); Suirez Rosero v. Ecuador, 1999 Inter-Am. Ct.
H.R. (ser. C) No. 44, at 113 (Jan. 20, 1999) (awarding USD 50,000 to the family of a prisoner who
suffered physical and mental abuses as result of detention); Aloeboetoe et al. v. Suriname, 1993
Inter-Am. Ct. H.R. (ser. C) No. 15, at J 91-93 (Sept. 10, 1993) (awarding USD 29,000 per victim to
the survivors of a group of indigenous people who were beaten and murdered by Surinamese forces,
except for one victim who received USD 38,000 because he was "subjected to greater suffering as a
result of his agony" than the others).

14. See, e.g., Loayza Tamayo v. Peru, 1998 Inter-Am. Ct. H.R. (ser. C) No. 42, at IN 140-143
(Nov. 27, 1998) (awarding moral damages to victim's children, parents and siblings).

15. See ILC Draft Articles, supra note 1, art. 31. The International Law Commission is a
committee of legal scholars appointed by the United Nations General Assembly for the "promotion
of the progressive development of international law and its codification." See G.A. Res. 174(11), art
1(1), U.N. Doc. A/RES/174(Hl) (Nov. 17, 1947).
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loss of loved ones or personal affront associated with an intrusion on one's
home or private life." 1 6 Full reparation can take the form of "restitution,"
"compensation" or "satisfaction," either singly or in combination. 17

The distinction between these three types of remedies is important for
understanding the scope of moral damages in international law. "Restitution,"
which Article 35 addresses, is an obligation to reverse the effects of a wrongful
act: for example, to hand back expropriated property.' 8 "Compensation," i.e., an
award of money, covered by Article 36, is obligatory "insofar as ... damage is
not made good by restitution." 19 Compensation is meant to cover "any finan-
cially assessable damage including loss of profits." 20 "Satisfaction," the third
sort of remedy in international law which Article 37 addresses, is "an
acknowledgement of the breach, an express of regret, a formal apology or
another appropriate modality." 2 1 Satisfaction is the appropriate remedy for an
injury "insofar as it cannot be made good by restitution or compensation." 22

It is not immediately clear where "moral damages" fit within this scale of
remedies. The ILC's Commentary to the Draft Articles states that only
"satisfaction" is required for those affronts to the state that are "of a symbolic
character, arising from the very fact of the breach of the obligation." 23 In such
an instance, a declaration by a competent arbitral tribunal of the wrongfulness of
the act may be a sufficient remedy.24 Of the principles of compensation, the ILC
also opines that:

[T]he qualification 'financially assessable' [in Article 36(2)] is intended to
exclude compensation for what is sometimes referred to as 'moral damage' to a
State, i.e., affront or injury caused by a violation of rights not associated with
actual damage to property or persons: this is the subject matter of satisfaction. 2 5

In this respect, some legal commentators have concluded that only a state's

16. See id. art. 31, commentary 5; see also Factory at Chorz6w (Germany v. Pol.), 1928
P.C.I.J. (ser. A) No. 17, at 47 (Sept. 13) ("[R]eparation must, as far as possible, wipe out all the
consequences of the illegal act and re-establish the situation which would, in all probability, have
existed if that act had not been committed.").

17. See ILC Draft Articles, supra note 1, art. 34.

18. See id. art. 35, commentary 15.
19. See id. art. 36(1).
20. See id. art. 36(2).
21. See id. art. 37(2).
22. See id. art. 37(1).
23. See id. art. 37, commentary 13.
24. See id. art. 37, commentary 6; see also Europe Cement Inv. & Trade S.A. v. Republic of

Turkey, ICSID (W. Bank) Case No. ARB(AF)/07/02, Award, 181 (Aug. 13, 2009) (reasoning that
"any potential reputational damage suffered [by the respondent state] . . . will be remedied by the
reasoning and conclusions set out in this Award.").

25. See ILC Draft Articles, supra note 1, art. 36, commentary I ("The qualification
'financially assessable' is intended to exclude compensation for what is sometimes referred to as
'moral damage' to a State, i.e. the affront or injury caused by a violation of rights not associated with
actual damage to property or persons.").
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nationals, and not the state itself, may be eligible for moral damages based on
monetary compensation.26 And yet, the Commentary later states that "material
and moral damage resulting from an internationally wrongful act will normally
be financially assessable."2 7 It also suggests that one form of "satisfaction" may
be the payment of money. 28

The difference between payments of money by way of compensation and
as satisfaction is apparently that in the former case, the level of damages is to be
determined mechanically; in the latter, a global figure is to be taken as
representative of injuries that are difficult to quantify. As the Commentary to the
ILC Draft Articles explains, "Satisfaction is concerned with . . . non-material
injury to the State, on which a monetary value can be put only in a highly
approximate and notional way." 29 Given that monetary payment is just one of a
number of forms of "satisfaction," it is reasonable to infer from the terms of the
ILC Draft Articles that in international law "moral damages" are discretionary
(as one possible type of satisfaction among many), whereas damages for
financial losses are "compensation" and thus mandatory, at least to the extent
that a given loss has not been reversed by restitution.

II.
MORAL DAMAGES HAVE BEEN AWARDED TO INVESTORS IN ICSID ARBITRATIONS

Although moral damages are most often awarded in the human rights
context to redress injuries to an individual, international arbitral tribunals have,
in certain instances, adopted the concept in the commercial context in disputes
relating to cross-border investments. At least two International Centre for
Settlement of Investment Disputes (ICSID) tribunals have awarded corporate
investors moral damages.3 0

26. See, e.g., SERGEY RIPINSKY & KEVIN WILLIAMS, DAMAGES IN INTERNATIONAL
INVESTMENT LAW 308 (2008).

27. See ILC Draft Articles, supra note 1, art. 37, commentary T 3 (emphases added).

28. See id. art. 37, commentary IN 5, 7 ("The appropriate form of satisfaction will depend on
the circumstances . . . . Many possibilities exist, including . . . the award of symbolic damages for

non-pecuniary injury.").

29. See id. art. 36, commentary T 4.

30. Investors have also unsuccessfully raised moral damage arguments in several investment
arbitrations. See, e.g., Funnekotter v. Republic of Zimbabwe, ICSID (W. Bank) Case No. ARB/05/6,
Award, l 139, 140 (Apr. 22, 2009) (ruling the investor's claim for moral damages inadmissible
because it was first raised at the hearing); Gauffe v. United Republic of Tanz., ICSID (W. Bank)
Case No. ARB/05/22, Award, T 808 (July 24, 2008) ("The Tribunal notes that no claim has ever
been made (or quantified) for so-called 'moral' damages, and no argument was advanced on this
issue by any party at any stage. Even if any such claim had been advanced, the circumstances of this
case, and in particular BGT's own conduct, would render any such award inappropriate."); Casado v.
Republic of Chile, ICSID (W. Bank) Case No. ARB/98/2, 1 704 (May 8, 2008) (refusing to award
moral damages because the claimants failed to present sufficient proof and the award itself provided
moral satisfaction); Bogdanov v. Moldova, Award, § 5.2 (Arb. Inst. of the Stockholm Chamber of
Commerce, Sept. 22, 2005), available at http://ita.law.uvic.ca/documents/Bogdanov-Moldova-
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Benvenuti & Bonfant v. People's Republic of the Congo was an early
ICSID case, filed in 1977 and determined not pursuant to investment treaty law
but under a "state contract" between investor and sovereign. 3 1 The Italian
company Benvenuti and Bonfant Srl (B&B) and the Congolese government
jointly established a company in Congo to manufacture plastic bottles. 32

However, after several interfering acts by the Congolese government - including
the passing of unilateral decrees fixing the sales prices of the manufactured
bottles - B&B protested that a creeping expropriation had occurred and that the
joint venture company, in theory jointly owned by state and investor, had
effectively become nationalized. 33 Moreover, B&B senior management and the
majority of B&B's Italian personnel were forced hastily to leave Congo after the
Italian Embassy warned them of their imminent arrests. 34

Pursuant to an ICSID arbitration clause in the investment contact, B&B
brought arbitral proceedings against Congo 35 seeking approximately CFA 750
million in compensation, which included CFA 250 million (approximately USD
1.2 million) 36 for damages to B&B's business reputation. 37 Specifically, B&B
alleged that it was entitled to moral damages because it: (i) lost work and
investment opportunities in Italy; (ii) was no longer able to resume its activities
in Italy; (iii) lost its credit with suppliers and banks; and (iv) lost certain staff
following the forced departure from Congo.3 8 Although the tribunal faulted
B&B for "limit[ing] itself to simple statements, unsupported by any concrete
evidence," the tribunal acknowledged that the government's measures "certainly
disturbed B&B's activities." 39 Therefore, the tribunal awarded B&B CFA 5
million (approximately USD 25,000) - a mere 2% of the amount originally
requested - for its intangible losses, in addition to approximately CFA 320

22September2005.pdf (rejecting claim for moral damages due to lack of supporting factual
evidence); Generation Ukraine v. Ukraine, ICSID (W. Bank) Case No. ARB/00/9, Award, 1 17.6
(Sept. 15, 2003) (rejecting the investor's cause of action for moral damages based on the Ukrainian
Constitution because the tribunal's jurisdiction was limited to disputes arising out of the U.S.-
Ukraine BIT); Tecmed v. Mexico, ICSID (W. Bank) Case No. ARB/00/2, Award, 198 (May 29,
2003) (rejecting investor's claim for moral damages, for reputational damages, and loss of business
opportunities because investor failed to provide sufficient evidence that any loss was linked to the
state's action).

31. See Benvenuti & Bonfant v. People's Republic of the Congo, ICSID (W. Bank) Case No.
ARB/77/2, Award, 1 1.1 (Aug. 15, 1980).

32. See id. 1.1, 2.2-2.6.

33. See id. 12.18-2.22.
34. See id. 12.23.
35. Congo also counterclaimed for moral damages, as discussed in Section III infra.

36. From 1960 to 1994, the exchange rate of the Central African Franc (CFA) was fixed at
CFA 1 = FrF 0.02 (French Francs). The average 1980 exchange rate from FrF (now abolished) to the
U.S. dollar was FrF 1 = USD 0.24. The USD equivalent given, based on these exchange rates, has
not been adjusted for inflation and is for guidance only.

37. See Benvenuti & Bonfant, ICSID (W. Bank) Case No. ARB/77/2,13.1.

38. Seeid. 4.95.

39. See id. 4.96.
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million (approximately USD 1.5 million) in compensatory damages. 40

Importantly, the tribunal was not applying public international law, as does a
modem investment tribunal; instead, in the absence of a choice of law clause in
the arbitration agreement, the tribunal applied Congolese law, pursuant to
Article 42(1) of the ICSID Convention. 4 1 The tribunal concluded that Cong-
olese law was identical in all relevant respects to French law, being the
applicable law in Congo as a French colony and unamended since
independence. 4 2 In this way, French law on moral damages entered the dis-
course of international investment arbitration.

More recently, in Desert Line v. Yemen, the claimant Desert Line Projects
LLC (Desert Line), an Omani construction company, concluded several
contracts with the government of Yemen for the construction of roads in that
country. 43 The government then refused to pay certain outstanding invoices, and
allegedly coerced Desert Line into entering into an unfavorable agreement
settling them.44 Desert Line commenced ICSID proceedings in 2005, alleging a
violation of the fair and equitable treatment provision in the Yemen-Oman
Bilateral Investment Treaty (BIT).45 Desert Line also complained that tribal
militants armed with automatic weapons and the Yemeni military had harassed
its employees. 4 6

Desert Line sought approximately OMR 95 million (just under USD 250
million) in compensation, which included OMR 40 million (approximately USD
100 million) for moral damages. 47 Desert Line claimed that it was entitled to
moral damages because: (i) Desert Line's executives suffered stress and anxiety
from being intimidated, harassed, threatened, and detained; and (ii) Desert
Line's business credit, reputation, and prestige had been tarnished.4 8 In
analyzing Desert Line's claim, the tribunal first noted that investment treaties

40. See id. I| 4.96, 4.129.

41. See id. 4.2-4.3. Article 42(1) of the ICSID Convention contains an unusual, even
unique, choice of law rule for international arbitrations that come before it:

The Tribunal shall decide a dispute in accordance with such rules of law as may be
agreed by the parties. In the absence of such agreement, the Tribunal shall apply the
law of the Contracting State party to the dispute (including its rules on the conflict of
laws) and such rules of international law as may be applicable.

Convention on the Settlement of Investment Disputes Between States and Nationals of Other States,
art. 42(1), Mar. 18, 1965, 17 U.S.T. 1270, 575 U.N.T.S. 159 (emphasis added). The tribunal may
also, pursuant to the parties' agreement, decide the case ex aequo et bono. Id. art. 42(3).

42. See Benvenuti & Bonfant, ICSID (W. Bank) Case No. ARB/77/2, at 14.3.
43. See Desert Line Projects LLC v. Republic of Yemen, ICSID (W. Bank) Case No.

ARB/05/17, Award, In 1-14 (Feb. 6, 2008).
44. See id. IN 18-48.
45. See id. 150.
46. See id. IN 20, 26, 38.
47. See id. 158.
48. See id.1286.
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"do not exclude, as such, that a party may, in exceptional circumstances, ask for
compensation for moral damages." 4 9 The tribunal then acknowledged that "[i]t
is also generally recognized that a legal person (as opposed to a natural one)
may be awarded moral damages, including loss of reputation." 5 0 Finding that
the physical duress exerted on Desert Line's executives was malicious, the
tribunal ultimately ruled that the government of Yemen was liable "for the
injury suffered by the Claimant, whether it be bodily, moral or material in
nature." 5 1 The tribunal, however, sharply discounted the amount of the award;
in addition to awarding YER 3.5 billion (approximately USD 15.5 million) in
compensatory damages and USD 400,000 for legal expenses, only USD 1
million - less than 1% of the amount originally requested - was "granted for
moral damages, including loss of reputation." 5 2

There are two principal inferences to be drawn from these cases. First, the
conduct of the defendant must be particularly egregious for a tribunal to have
sympathy for a moral damages claim. In both Benvenuti & Bonfant and Desert
Line, there were threats of use of force by the state, to which the tribunals in
questions were palpably adverse. While the threats were not ultimately realized,
the tribunals may not have considered such measures to be appropriate state
responses to what were fundamentally commercial disagreements. Furthermore,
the tribunals may have felt it more appropriate to express their displeasure
through an award of moral damages, which can fairly be said to have had a
punitive element.

Second, moral damages will be assessed globally, without reference to
proven financial losses. That is to say, the tribunal will pick a figure out of the
air. In neither case did the tribunal discuss the method for arriving at the amount
awarded; the only common theme was that the amount was substantially less
than the sum claimed, which in each case was not reasoned either. Even
accounting for inflation (not more than 200% between 1980 and 2008), the
award in Desert Line was of a far higher magnitude than that in Benvenuti &
Bonfant, although the conduct complained of was not obviously more
oppressive. These are perhaps the best inferences one can make from a sample
size of two: certainly, moral damages awards are rare, but to date they have
rarely been sought in the investment context.

49. See id. 289.

50. See id.

51. See id. 1 290; see also Moral Damages Award Sparks Debate, GLOBAL ARB. REv., Feb.
22, 2008, http://www.globalarbitrationreview.com/news/article/14364/moral-damages-award-sparks-
debate/ ("The award references the duress exerted on the claimant's executives and its effects on
their physical health, but it ultimately seems to rely on loss of reputation to the claimant as the basis
for the moral damages portion of the award.").

52. See Desert Line Projects LLC, ICSID (W. Bank) Case No. ARB/05/17, at IM 253, 290,
304.
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III.
MORAL DAMAGES HAVE NEVER BEEN AWARDED TO A RESPONDENT STATE IN AN

INVESTMENT TREATY ARBITRATION, BUT THEY HAVE BEEN DISCUSSED

SERIOUSLY, AND THE CONCEPT HAS NOT BEEN DISMISSED OUT OF HAND

Although ICSID tribunals have, as discussed above, awarded corporate
investors moral damages, there are no publicly available investment arbitration
awards in which a respondent state has been awarded moral damages. Despite
this blank track record, respondent states have raised moral damages arguments
in a number of ICSID proceedings. 53

In Benvenuti & Bonfant v. People's Republic of the Congo, Congo
counterclaimed against B&B for CFA 250 million in moral damages -
coincidentally (or perhaps not) for the same sum the claimant sought in moral
damages.54 The government argued that it was entitled to compensation for its
intangible losses because B&B had abandoned a construction project, which
allegedly did not "conform to the contractual specifications or comply with
sanitary standards." 55 The government claimed injury as a result of being
"unjustly brought before an international court, which, for a State, is particularly
serious." 56 The tribunal ultimately rejected the Congolese government's first
argument due to a lack of factual evidence, and because the reason for the
project's abandonment was that the government forced B&B to leave Congo.5 7

The second argument was dismissed quickly: the claimant could hardly be
criticized for bringing an international claim in which it prevailed. 58

In Europe Cement v. Turkey, Europe Cement Investment & Trade S.A.
(Europe Cement), a Polish joint stock company, commenced ICSID proceedings
claiming that Turkey had unlawfully terminated concession agreements with
two Turkish companies in which Europe Cement allegedly held shares. 59 To
prove ownership in the Turkish companies, Europe Cement submitted copies of
share transfer agreements and bearer share certificates to the tribunal. 60 Turkey
challenged the authenticity of these documents and objected to the tribunal's
jurisdiction on the grounds that Europe Cement had failed to establish

53. See, e.g., AMTO LLC v. Ukraine, Arb. No. 080/2005, Award, § 116-118 (Arb. Inst. of the
Stockholm Chamber of Commerce, Mar. 26, 2008) (dismissing Ukraine's counterclaim for non-
material injury to Ukraine's reputation because the Energy Charter Treaty does not provide for
counterclaims).

54. See Benvenuti & Bonfant v. People's Republic of the Congo, ICSID (W. Bank) Case No.
ARB/77/2, Award, 1 3.5 (Aug. 15, 1980).

55. See id. 4.120.

56. See id.

57. See id.

58. See id.l4.123.

59. See Europe Cement Inv. & Trade S.A. v. Republic of Turkey, ICSID (W. Bank) Case No.

ARB(AF)/07/02, Award, IN 2, 25 (Aug. 13, 2009).

60. See id. 1 27.
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ownership in the Turkish companies at the time Turkey allegedly revoked the
concession agreements.61

Turkey also requested "an award of monetary compensation for the moral
damage it has suffered to its reputation and international standing through the
bringing of a claim that is baseless and founded on fabricated documents," 62 an
argument similar to that raised by Congo in Benvenuti & Bonfant.6 3 Europe
Cement defended on the ground that, unlike in Desert Line, there had been no
physical duress or mistreatment. 64 In analyzing whether Europe Cement's
actions warranted an award of moral damages to Turkey, the tribunal first noted
that Turkey's claim "comes close to an ancillary claim under Article 47 of the
[ICSID] Arbitration (Additional Facility) Rules," a rule which permits a party to
raise a counterclaim "provided that such ancillary claim is within the scope of
the arbitration agreement of the parties." 65 However, the tribunal did not
analyze this issue further; instead it decided against awarding moral damages
because it "d[id] not consider that exceptional circumstances such as physical
duress are present in this case to justify moral damages." 6 6 The tribunal
reasoned that "any potential reputational damage suffered . .. will be remedied
by the reasoning and conclusions set out in this Award, including an award of
costs [of approximately USD 4 million]." 67

In parallel proceedings, Cementownia v. Turkey involved another Polish
company that alleged ownership in the same two Turkish companies involved in
Europe Cement.6 8 Turkey had requested monetary compensation based on
Cementownia's abuse of process; Turkey alleged that Cementownia had
"asserted and pursued a baseless claim and ... made spurious allegations against
Turkey with the intent of damaging its international stature and reputation." 69

Essentially the tribunal upheld this allegation; it concluded that "the Claimant's
claim was fraudulent and was brought in bad faith." 70 Nonetheless, the tribunal

61. Seeid.J192,121.

62. See id. $ 177.
63. See Benvenuti & Bonfant v. People's Republic of the Congo, ICSID (W. Bank) Case No.

ARB/77/2, Award, 14.120 (Aug. 15, 1980).
64. See Europe Cement, Award, ICSID (W. Bank) Case No. ARB(AF)/07/02, at 1 131.
65. See id. 1 181. The text of Article 47(1) reads: "Except as the parties otherwise agree, a

party may present an incidental or additional claim or counter-claim, provided that such ancillary
claim is within the scope of the arbitration agreement of the parties." Rules Governing the
Additional Facility for the Administration of Proceedings by the Secretariat of the International
Centre for the Settlement of Investment Disputes, art. 47(1), Apr. 10, 2006, available at
http://icsid.worldbank.org/ICSID/ICSID/AdditionalFacilityRulesjsp [hereinafter Additional Facility
Rules].

66. See Europe Cement, Award, ICSID (W. Bank) Case No. ARB(AF)/07/02, at 1 181.
67. See id.

68. See Cementownia "Nowa Huta" S.A. v. Republic of Turkey, ICSID (W. Bank) Case No.
ARB(AF)/06/02, Award, 14 (Sept. 17, 2009).

69. See id. I165, 170.

70. See id. $ 179.1.b.
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declined to award moral damages to the state. Citing Benvenuti & Bonfant and
Desert Line, it noted that "there is nothing in the ICSID Convention, Arbitration
Rules and Additional Facility which prevent an arbitral tribunal from granting
moral damages." 7 1 However, the tribunal seemed uncertain whether a finding of
what it called "abuse of process" in bringing a claim would justify such an
award. 72 In almost consecutive breaths, it both "doubt[ed] that such a general
principle may constitute a sufficient legal basis for granting compensation for
moral damages," and acknowledged that "[a] symbolic compensation for moral
damages may indeed aim at indicating a condemnation for abuse of process." 73

Ultimately, the tribunal reasoned that it was sufficient to award USD 5.3 million
in attorney's fees and costs, coupled with a declaration that Cementownia's
claim was fraudulent, to satisfy Turkey's claim for moral vindication. An award
of moral damages, according to the tribunal, was therefore unnecessary. 74

IV.
POLICY ARGUMENTS FOR MORAL DAMAGES AWARDS IN FAVOR OF RESPONDENT

STATES

The tribunals in Europe Cement and Cementownia concluded that Turkey
was not entitled to moral damages because a declaratory judgment and an award
of attorney fees would suffice. 75 However, under certain limited and excep-
tional circumstances, we suggest there may be good reasons why a respondent
state may be entitled to an award of moral damages in addition to a declaratory
judgment and attorney fees and costs.

In recent years, investors have become more aware of ICSID due to the rise
in investment arbitration 76 and the corresponding coverage that ICSID disputes
have received in the media.77 Thus, when an investor commences an ICSID
arbitration against a respondent state and the investor ultimately loses, the state
may have a credible argument that its "investment reputation" has been unfairly
tarnished.7 8 A recent United Nations Conference on Trade and Development

71. Seeid. 169.
72. See id. 1170.
73. See id. 170-71.

74. See id. fM 171-72, 179.

75. See Europe Cement Inv. & Trade S.A. v. Republic of Turkey, ICSID (W. Bank) Case No.

ARB(AF)/07/02, Award, 1 181 (Aug. 13, 2009); Cementownia "Nowa Huta " S.A, ICSID Case No.

ARB(AF)/06/02, T 171.
76. For example, more than 300 cases had been registered with ICSID as of October 2010. See

List of ICSID Cases, International Centre for Settlement of Investment Disputes,

http://icsid.worldbank.org/ICSID/FrontServiet?requestType=CasesRH&actionVal=ListCases.

77. See Jason Webb Yackee, Conceptual Difficulties in the Empirical Study of Bilateral

Investment Treaties 22 (Univ. of Wis. Law Sch., Legal Studies Research Paper No. 1053, 2007),
http://ssrn.com/abstract-1015088.

78. See ICSID - International Centre for Settlement of Investment Disputes, Bretton Woods
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(UNCTAD) report stated that "it is understandable that numerous or lingering
[investment treaty] cases ... can have a negative impact on the host country's
investment climate and reputation." 79 Then-British Prime Minister Tony Blair,
who had intervened in an investment dispute between Oxus Gold P.L.C., a
British gold mining company, and the Kyrgyz Republic, effectively articulated
this concern in 2006.80 In criticizing the Kyrgyz Republic's actions in revoking
Oxus's operating licenses, Blair warned that the government's actions posed "a
real danger of damage to Kyrgyzstan's reputation in the international
markets." 8 1

A respondent state's damaged investment reputation may ultimately be
vindicated and restored at the conclusion of an arbitration and upon the issuance
of a favorable award. However, a significant amount of time usually passes
between the initial request for ICSID arbitration and the issuance of a final
award. A recent report stated that the average ICSID case takes nearly four years
from the date the request for arbitration is filed to the date of a final award.82
Moreover, the longest ICSID case took nearly eleven years, six cases took more
than six years, and thirteen cases took more than five years. 83

Thus, some foreign investors may decide against investing (or may limit
their existing investment) in the respondent state between the arbitration request
and the vindicating award, given the public allegation that the state has failed to
treat a foreign investor in accordance with international law. This is common
sense: parties may be imagined reluctant to do business with a state recently
alleged to have seriously violated international legal standards of investment
protection.

Two recent studies address this precise issue, yet reach opposite conc-
lusions. The Allee and Peinhardt (2008) study concludes that a respondent state

Project, July 14, 2009, http://www.brettonwoodsproject.org/item.shtml?x=537853; see also United
Nations Conference on Trade and Development, UNCTAD Series on International Investment
Policies for Development, Investor-State Disputes: Prevention and Alternatives to Arbitration, 19,
U.N. Doc. UNCTAD/DIAE/IA/2009/ll , U.N. Sales No. E. 1 0.II.D. 11 (Aug. 1, 2010), available at
http://investmentadr.wlu.edu/deptimages/UNCTAD/UNCTADAlternativesArbitrationAdvancedDraf
t.PDF [hereinafter Investor-State Disputes] ("An investor-State dispute inevitably severs this
relationship and creates bad precedent for both the State and investor."); United Nations Conference
on Trade and Development, FDI in Brief Venezuela, 1 (Mar. 9, 2004), available at
www.unctad.org/sections/dite-fdistat/docs/wid ib ve en.pdf ("FDI inflows into Venezuela dropped
by 60% in 2002 to $1.3 billion, while outflows rose considerably .... The main reason was a sharp
drop in FDI in the oil industry, which is partly caused by concerns over regulations and political
instability in the country.").

79. See Investor-State Disputes, supra note 78, at 34-35.

80. See Investment Treaty News (ITN), 2006 INT'L INST. FOR SUSTAINABLE DEV. 7-8,
http://www.iisd.org/pdf/2006/itn july26_2006.pdf.

8 1. Id. at 8.

82. See Anthony Sinclair, Louise Fischer & Sarah Macrory, ICSID Arbitration: How long
does it take? 4 GLOBAL ARB. REv. Oct. 26, 2009.

83. See id.
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suffers losses of incoming foreign direct investment (FDI) when it is sued in
ICSID:

Governments who are accused of violating commitments enshrined in BITs, as
indicated by the filing of disputes before ICSID, experience statistically
significant reductions in foreign investment. . . . These findings suggest that
investors react not only negatively but also swiftly to an ICSID filing, without
giving respondent governments the benefit of the doubt or allowing them the
benefit of the arbitration hearing. Furthermore, the stigma attached to being taken
before ICSID seems to linger past the date of initial filing. Governments also
experience FDI losses when disputes have been filed in the recent past . . .
[Slimply being taken before ICSID generates important reputation costs.84

In contrast, the lida (2010) study concludes that the mere filing of an ICSID
arbitration does not affect a host state's reputation:

[I]f the host country is sued at ICSID, it is more likely that the bilateral FDI flows
into the country will increase rather than decrease . . .. Descriptive statistics show
that the mere filing of investment disputes at ICSID does not affect investment
inflows much ... .

We leave the reconciliation of these apparently divergent conclusions to
others. However, it does seem prima facie plausible that actions such as the
filing of the Cementownia and Europe Cement cases may have tarnished
Turkey's investment reputation to some degree. Publicity surrounding the
expropriation of assets may cause prospective investors to think twice about a
territory, or to channel their investment funds elsewhere. The number of factors
that determine foreign investment flow will always be myriad and complex, so it
may almost never be possible to precisely determine the quantity of investment
lost by reason of a discrete act of filing a false ICSID claim. But it would be
naive to conclude that because of the density of causal factors, ICSID filings
have no effect upon foreign investment flows.

Given the potential for such losses, ICSID tribunals should consider, in
certain limited and particularly egregious cases, awarding moral damages to a
prevailing respondent state where a claim is vexatious or has been brought
fraudulently or in bad faith. 86 A similar concept in U.S. law is malicious
prosecution of a civil action. This is an intentional tort in which a party uses the
judicial process as a vehicle for harassing his adversary or as a means of

84. Todd Allee & Clint Peinhardt, Contingent Credibility: The Reputational Effects of
Investment Treaty Disputes on Foreign Direct Investment 17-18 (Sept. 25, 2008)_(paper presented at
the 2008 Annual Meeting of the American Political Science Association, Boston, Mass.) (emphasis
added).

85. Keisuke lida, The Political Economy of Investment Arbitration: An Analysis of ICSID
Data 10-11 (Feb. 3, 2010) (paper presented at the Annual Convention of the International Studies
Association, New Orleans, LA).

86. See Emmanuel Gaillard, 'Desert Line v. Yemen': Moral Damages, 240 N.Y.L.J. 3 (2008)
(recognizing that "moral damages ... [are] an exceptional remedy that will only be sought and
granted in exceptional circumstances.").
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coercing the settlement of a collateral matter.87 Under U.S. law, a complaint for
malicious prosecution must allege malice and lack of probable cause, as well as
the termination of the proceedings in the plaintiffs favor.8 8 Damages, which
must be proximately caused by the initiation and prosecution of the action,
include compensation for injury to reputation or impairment of business
standing in the community. 89 U.S. courts, however, have conceded the
inexactitude of calculating reputational damages, leaving the legitimacy of such
calculations to the discretion of the trier of fact. 90

Because causation will be hard to show, an award of moral damages may
be appropriate as "satisfaction" within the meaning of the ILC Draft Articles, as
it represents a symbolic loss to the state of foreign investment that is not subject
to precise quantification. In support of such a claim, a tribunal may require a
state to provide econometric studies, public statements of the investor
denouncing the actions of the respondent state, and international and domestic
media reports disseminating the investor's accusations that the respondent state
violated international law. The failure to identify precisely the amount of
incoming FDI or FDI stock lost by the filing and prosecution of a ICSID case
should not bar an award of moral damages, although certainly evidence (or the
relative lack thereof) of lost FDI is likely to affect the award's quantum. In ICC
Case No. 3880, for example, the tribunal awarded damages for injury to
commercial reputation where a breach of contract allegedly resulted in a
substantial portion of the moving party's orders being unfulfilled. 9 1 Regarding
the amount of damages caused by the breach, the tribunal noted:

The nature of the effect on its [business] reputation is such as to make it
impossible, in the absence of precise criteria, to determine the exact extent of the
damage caused by it; that such damage cannot be evaluated. In these
circumstances .. . taking all aspects of the case into consideration, particularly the
net margin of A and the trading figures with the clients mentioned above from
1980-1982 in comparison with previous years, A's claim can only be deemed to

87. See, e.g., Von Brimer v. Whirlpool Corp., 536 F,2d 838 (9th Cir. 1976); Bertero v. Nat'l
Gen. Corp., 529 P.2d 608, 614 (Cal. 1974); Babb v. Superior Court, 479 P.2d 379 (Cal. 1971);
Jackson v. Yarbray, 101 Cal. Rptr. 3d 303 (Cal. Ct. App. 2009); Citi-Wide Preferred Couriers, Inc.
v. Golden Eagle Ins. Corp., 8 Cal. Rptr. 3d 199 (Cal. Ct. App. 2003); Davis v. Local Union No. 11
Int'l etc. of Elec. Workers, 94 Cal. Rptr. 562 (Cal. Ct. App. 1971); Raine v. Drasin, 621 S.W.2d 895
(Ky. 1981); Pemoud v. Martin, 891 S.W.2d 528 (Mo. Ct. App. 1995); Young v. Jack Boring's Inc.,
540 S.W.2d 887 (Mo. Ct. App. 1976); Dudick v. Gulyas, 277 A.D.2d 686 (N.Y. App. Div. 2000).

88. See 5 Fed. Prac. & Proc. Civ. § 1246 (3d ed.).

89. See, e.g., Restatement (Second) of Torts § 681 (1977); see also Bertero, 529 P.2d at 614,
620 (awarding USD 553,952.77 for attorneys fees, mental suffering, and reputational harm); Dudick,
277 A.D.2d at 687 (affirming an award of reputational damages resulting from malicious
prosecution when a chiropractor showed loss of a specific type of business); Davis, 94 Cal. Rpt. at
567-70 (affirming a USD 7,500 compensatory damage award for injury to, inter alia, "mercantile
standing" sustained due to malicious civil prosecution).

90. See, e.g., Bertero, 529 P.2d at 624.

91. ICC Case No. 3880 of 1983, 10 Y.B. COMM. ARB. 44 (1985).
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be partly founded, and the sum of Bfrs. 200,000 [approximately EUR 5,000]92
must be allowed to it as damages for any prejudice to its commercial
reputation.9 3

By adopting an international variation of the domestic civil claim of
malicious prosecution in the context of international arbitration, respondent
states may be able to prove, in limited and particularly frivolous cases, that they
are entitled to an award of moral damages because incoming FDI or FDI stock
fell as a result of the investor's initiation and prosecution of an ICSID
arbitration. This monetary award - even where the amount of damages
ultimately awarded is relatively small - would enable a tribunal to come closer
to full reparation of the prevailing respondent state's injuries caused by the
investor's filing and prosecution of a frivolous ICSID arbitration.

V.
QUANTIFYING MORAL DAMAGES

If an investment tribunal determines that a respondent state is entitled to
moral damages because the investor's filing and prosecution of an ICSID
arbitration caused a decrease in incoming FDI or FDI stock, the tribunal must
then decide "how much?" One approach would be for the investment tribunal to
award a round figure as moral damages on a symbolic basis, such as the CFA 5
million (approximately USD 25,000) in Benvenuti & Bonfant or the USD 1
million in Desert Line. Indeed, this approach would be perfectly consistent with
the ILC Draft Articles and with the awards that have been rendered in several
state-to-state disputes. The most prominent of these awards is the Rainbow
Warrior affair, which concerned the sinking of a civilian vessel by French
Secret Service agents in New Zealand's waters. As part of a settlement agree-
ment between France and New Zealand, France was ordered to pay "the sum of
US dollars 7 million to the Government of New Zealand as compensation for all
the damages it has suffered." 94 Both states acknowledged that this amount
included both material and moral damages, although the settlement did not
separately quantify them. 95

92. The exchange rate for Belgium Francs (now abolished) to the Euro is EUR I = 40.4 BEF.
The Euro equivalent given, based on these exchange rates, has not been adjusted for inflation and is
for guidance only.

93. See ICC Case No. 3880, 10 Y.B. COMM. ARB. 44 (emphasis added) (original in French).

94. Rainbow Warrior (N.Z. v. Fr.), 74 I.L.R. 241, 274 (High Ct. N.Z. 1985).

95. See, e.g., In re Rainbow Warrior, XX R.I.A.A. 215, 271, U.N. Sales No. E/F.93.V3 (1990).
("[This compensation] constituted a reparation not just for material damage - such as the cost of the
police investigation - but for non-material damage as well, regardless of material injury and
independent therefrom. Both parties thus accepted the legitimacy of monetary compensation for non-
material damages."). A subsequent arbitration ensued between the two states regarding France's
failure to abide by the terms of the settlement agreement concerning the imprisonment of the two
French Secret Service officers implicated in the affair. In that proceeding, the arbitral tribunal
concluded that France's breach "has provoked indignation and public outrage in New Zealand and

[Vol. 29:1

16

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 7

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/7



AWARDING MORAL DAMAGES

Similarly, in a 1935 arbitration between Canada and the United States
concerning the sinking of the S.S. I'm Alone, the tribunal's commissioners
ordered the cUnited States to both formally apologize to the Canadian
Government for the illegal sinking of the ship and to pay USD 25,000
(equivalent to approximately USD 400,000 today) to the Canadian government
"as material amend in respect of the wrong" it had committed. 96

While these awards lack detailed reasoning behind the quantification of the
moral damages, it is clear that they were intended to provide symbolic
compensation for the injury suffered by the claimant state, which in both cases
involved an affront to the reputation of the state. Sums may be awarded "in the
round," but they are not nominal or trivial. Quantifying moral damages may
ultimately be a matter of discretion for the arbitral tribunal, involving a
balancing judgment which considers the sums claimed, the size of the
investment involved, the quantum of the parties' legal costs and the magnitude
(and the degree of supporting evidence) of the egregiousness.

VI.
CONSIDERING THE COUNTER-ARGUMENTS

The notion that moral damages form a proper part of the discourse of
investment arbitration, particularly as a cause of action that may be advanced as
a counterclaim by respondent states, is novel. Only a handful of cases have
considered such arguments, and the issue has been dealt with relatively
summarily in each case. We therefore consider it appropriate to consider some
arguments that might be raised against the proposal made in this article, and to
address them, at least on a theoretical level, for further exploration in the case
law or by other writers.

Perhaps the most fundamental argument that might be levied against our
proposal is that investment tribunals have no jurisdiction to entertain
counterclaims because they are creatures exclusively of treaties to which states,
not investors, are signatories. Thus the obligations they create can bind only
states. The strength of this argument depends on the underlying BIT at issue.
Some broadly-worded BITs may permit either an investor or the state to bring
an arbitral claim.97 However, the majority of BITs will not explicitly permit a

caused a new, additional non-material damage" that it considered to be "of a moral, political and
legal nature, resulting from the affront to the dignity and prestige not only of New Zealand as such,
but of its highest judicial and executive authorities as well." Id. at 267. However, while the tribunal
acknowledged the appropriateness of monetary damages for these injuries, it ultimately declined to
assess moral damages because New Zealand had not explicitly requested an award. See Id. at 272.

96. S.S. I'm Alone (Can.v. U.S.), III R.I.A.A. 1609, 1618, U.N. Sales No. 1949.V2 (1935).

97. See, e.g., Treaty Between the Government of the United States of America and the
Government of the Republic of Estonia for the Encouragement and Reciprocal Protection of
Investment, U.S.-Est., art. II(3)(a), Apr. 19, 1994, available at http://www.unctad.org/sections/
dite/iialdocs/bits/us estonia.pdf ("Once the national or company concerned has so consented, either
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state to initiate a suit.98 In such cases, arbitration tribunals may review a state's
counterclaim with greater scrutiny. In AMCO v. Republic of Indonesia, for
example, the tribunal held that the state's tax fraud counterclaim failed on
jurisdictional grounds because it did not arise directly out of an investment
within the meaning of the BIT in question. 99 By contrast, in Desert Line v.
Yemen, the arbitral tribunal ruled on Yemen's counterclaims after finding that it
had jurisdiction under the Yemen-Oman BIT.100

However, the jurisdictional basis for the counterclaims we anticipate for
moral damages arising from the filing of a frivolous or egregious investment
treaty claim does not seem so problematic. The right of the state to make a claim
against the investor arises not from the investment treaty (to which the investor
is not a party), but from the arbitration agreement between the investor and the
state. That arbitration agreement is formed when the investor accepts a unilateral
arbitration offer made by a state to all investors within the scope of the
investment treaty. The investor's act of acceptance is made by commencing
arbitration proceedings; at that time, a valid arbitration agreement between
investor and state is formed. This analysis has been confirmed in the scholarly

Party to the dispute may initiate arbitration in accordance with the choice so specified in the
consent.") (emphasis added); Agreement between the Kingdom of Norway and the Government of
Malaysia Regarding the Mutual Protection of Investment, Nor.-Malay., art. 9(1),
http://www.unctad.org/sections/dite/iialdocs/bits/norway malaysia.pdf, Agreement between the
Government of the United Kingdom of Great Britain and Northern Ireland and the Government of
Jamaica, U.K.-Jam. BIT, art. 9(1), Jan. 20, 1987, available at http://www.unctad.org/sections/dite
/iialdocs/bits/ukjamaica.pdf.

98. See, e.g., Energy Charter Treaty, art. 26(2), Dec. 17, 1994, 34 I.L.M. 360; North American
Free Trade Agreement, arts. 1116-1117, Apr. 4, 1949, 63 Stat. 2241, 34 U.N.T.S. 243 (claims by an
investor).

99. AMCO v. Republic of Indonesia, Arb. No. 080/2005, Award, §§ 122-27 (Arb. Inst. of the
Stockholm Chamber of Commerce, Mar. 26, 2008). In an arbitration involving a counterclaim for
non-material damages, AMTO LLC v. Ukraine, the tribunal rejected Ukraine's counterclaim for EUR
25,000 in damages for claimant's alleged dissemination of "untrue" information about Ukrainian
state-owned enterprises. AMTO LLC v. Ukraine, Arb. No. 080/2005, Award, § 117 (Arb. Inst. of the
Stockholm Chamber of Commerce, Mar. 26, 2008). However, the tribunal's conclusion was based
on its finding that the Energy Charter Treaty did not permit claims for non-material injuries. Id. at §
118. Tribunals have similarly held, in the context of disputes involving a violation of a BIT, that they
do not have jurisdiction over counterclaims based on a related contract. See H.E. Veestra-Kjos,
Counterclaims by Host States in Investment Treaty Arbitration, 4(4) TRANSNAT'L DISP. MGMT. 16
(referencing SGS Socidt6 Gdndrale de Surveillance S.A. v. Pakistan, ICSID (W. Bank) Case No.
ARB/01/13, Decision on Jurisdiction, 1161 (Aug. 6, 2003)).

100. See Desert Line Projects LLC v. Republic of Yemen, ICSID (W. Bank) Case No.
ARB/05/17, Award, % 216-25 (Feb. 6, 2008); see also Sempra Energy Int'l v. Argentine Republic,
ICSID (W. Bank) Case No. ARB/02/16, Award, 1 289 (Sept. 28, 2007) ("The Tribunal notes that to
the extent that any such issues would be within the Tribunal's jurisdiction to decide, and could have
resulted in breaches of the Treaty, the Respondent would be entitled to raise a counterclaim. While
this right has been resorted to by Respondent States only to a limited extent in cases submitted to
ICSID tribunals, nothing prevents its exercise in the light of Article 46 of the Convention and Rule
40 of the Arbitration Rules. This right was not exercised in the present case.").
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literature.10 1 From there, it is reasonable to conclude that an implied term of the
arbitration agreement is that the claimant will act with good faith and honesty in
the course of any proceedings arising. 102 Where the claimant fails to do so, and
the respondent suffers harm as a result, a claim for breach of contract naturally
arises. Such an argument is deceptively simple; in particular, it buries complex
conflicts of laws questions about the proper law governing an agreement to
arbitrate under an investment treaty. 103 Nevertheless, in principle it seems
correct to say that although investors cannot acquire obligations under
investment treaties to which they are not party, they can acquire obligations
under subsequent arbitration agreements to which they accede. That might be an
adequate jurisdictional hook for states' counterclaims for moral damages.

Also, the investor claimant can always expressly or tacitly consent to a
counterclaim. In fact, it may be within an investor claimant's strategic interests
to consent. It is certainly more efficient and cost-effective for the tribunal to
resolve both the investor's claim and the state's counterclaim as part of the same
proceeding. If a state is prevented from making its claim for moral damages as a
counterclaim in the arbitration proceeding, it may subsequently seek relief in its
own domestic courts or in other fora that the investor may perceive as less
sympathetic to (or outright biased against) the investor. Furthermore, a state
seeking a counterclaim may, at least in some instances, be less likely to object to
the tribunal's jurisdiction in the first place. 104

A second, more practical, argument is that permitting respondents to raise
counterclaims for moral damages opens "floodgates." If the principle becomes
well-established, respondents may become overeager to add a counterclaim for
moral damages alleging that the investor has brought its claim in bad faith. This
can create extra expense and delay in the already expensive and slow process of
investment arbitration. This is combined with a third argument that a dec-
laration of the fraud or bad faith with which a claimant has brought a case,
coupled with an order that the claimant pay the full amount of the respondent's

101. See generally Jan Paulsson, Arbitration Without Privity, 10 ICSID REV.: FOREIGN INV.
L.J. 232 (1995).

102. See Libananco Holdings Co. v. Turkey, ICSID (W. Bank) Case No. ARB/06/8, Decision
on Preliminary Issues, 1 79 (June, 23 2008) ("[P]arties have an obligation to arbitrate fairly and in
good faith and that an arbitral tribunal has the inherent jurisdiction to ensure that this obligation is
complied with; this principle applies in all arbitration, including investment arbitration, and to all
parties, including States . . . .").

103. See Republic of Ecuador v. Occidental Exploration & Prod. Co., 2 WLR 70, 94 (2006) (for
a somewhat hesitant judicial consideration of those issues); see Veijo Heiskanen, Forbidding
Dipegage: Law Governing Investment Treaty Arbitration, 32 SUFFOLK TRANSNAT'L L. REV. 367
(2009) (for discussion).

104. See Ana Vohryzek-Griest, State Counterclaims In Investor-State Disputes: A History of30
Years of Failure, 15 INT'L L.: REVISTA COLOMBIANA DE DERECHO INTERNACIONAL 83, 87 (2009)
("Successful State counterclaims and claims, where merited, might serve to deter frivolous claims
and provide respondent States with motive to bypass jurisdictional objections and move straight to
the merits.").
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legal fees, is adequate satisfaction for a state faced with a bogus investment
treaty claim.

These arguments are not fully persuasive. State parties are already bringing
claims for moral damages, as evidenced in the cases discussed in this article. It
does not appear that those claims are adding significantly to the length and cost
of proceedings. They are inevitably ancillary claims, addressed at the con-
clusion of the proceedings only. If moral damages awards remain symbolic as a
modest proportion of the whole claim (as the precedents in Benvenuti & Bonfant
and Desert Line suggest), it seems unlikely that the gravitational center of
investment arbitration proceedings will be radically shifted by allowing claims
of this kind. Indeed perhaps the most powerful argument in favor of permitting
such claims is that doing so will reduce the incidence of poor investment
claims. 105 If there is a real risk of being penalized in both costs and moral
damages for bringing a frivolous or hopeless claim, such suits may be deterred.
Moreover, a remedy in costs is not usually adequate for the losses incurred as a
result of a frivolous suit; costs orders exist to compensate solely for wasted legal
fees. Here the issue is harm to investment reputation and the resulting financial
losses in incoming FDI or FDI stock, which may justify an additional award of
damages. There are two separate heads of loss, for which a tribunal may make
two distinct awards.

VII.
CONCLUSION

This article has sought to develop a new type of remedy in investment
arbitration: the concept of a limited type of counterclaim for moral damages by a
respondent state faced with malicious prosecution of claims. It might be temp-
ting to suggest that states must merely treat fraudulent or imprudent lawsuits
with the customary phlegm that all defendants, aggrieved at being hauled before
a judicial tribunal, are obliged to bear. However, there are important differences.
In domestic litigation, fraudulent or perjured evidence may be the subject of
criminal sanctions. Such remedies are virtually unheard of in international
arbitration, and still less in investment arbitration. Investment arbitration, the
most transnational of all arbitral procedures, is inevitably detached from the

105. For arbitrations proceeding under ICSID rules, there is another mechanism by which, at
least in principle, unmeritorious claims can be weeded out. Article 41(5) of the ICSID Arbitration
Rules provides an expedited process for a respondent state to preliminarily object to the tribunal's
jurisdiction. No later than 30 days after the constitution of the arbitral tribunal and, in any event,
before the first session of the tribunal, a respondent state may request an early dismissal of a patently
unmeritorious claim. However, these objections are seldom brought and rarely granted given that the
respondent must prove that a claim is "manifestly without legal merit," which is a high standard. See
Trans-Global Petroleum, Inc. v. Jordan, ICSID Case No. ARB/07/25, Decision on the Respondent's
Objection under Rule 41(5) of the ICSID Arbitration Rules, $ 88 (May 12, 2008) ("[Tlhe ordinary
meaning of the word [manifest] requires the respondent to establish its objection clearly and
obviously, with relative ease and dispatch. The standard is thus set high . . . .").
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criminal justice system of any state, which will be reluctant to intervene. Thus
any remedy for such wrongs may properly be said to lie at the door of the
tribunal, which must fashion its own tools to deter such claims.

Additionally, anecdotal evidence may suggest that investment treaty
arbitrations are on occasion commenced by investors as leverage against
governments to procure extra concessions. While in one sense this is legitimate
and the aim of any litigious process, clear rules need to be drawn against
frivolous or unmeritorious proceedings. Parties should not have incentives to
bring hopeless or fabricated claims on the basis that they can thereby procure
illegitimate advantages. The costs of investment arbitration may be one way of
inhibiting such claims. The procedure is exceedingly expensive, however, this
cost cuts both ways; knowledge of the very high costs of defending investment
claims may encourage investors to bring unmeritorious proceedings, hopeful
that the legal costs alone will motivate states to settle. An additional incentive
against vexatious proceedings may be desirable when the reputational costs to
states from being subject to investment treaty arbitrations are potentially so high.
This article has aimed to navigate a course through the existing case law and
legal theory to show how the system might accommodate such an incentive -
through the medium of awards of moral damages. Investment tribunals may do
well cautiously to embrace this concept in future cases of vexatious arbitration.
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Hyper-Presidentialism: Separation of
Powers without Checks and Balances in

Argentina and the Philippines

By
Susan Rose-Ackerman*

Diane A. Desierto**
Natalia Volosin***

INTRODUCTION

Politicians have an incentive to enhance their power by creating institutions
that give them greater freedom to act and by undermining institutions designed
to check their influence. Presidents are particularly likely to test the limits of
their power. Legislators must compromise in order to pass statutes.I Judges are
aware that the executive or the legislature may refuse to comply with their
rulings. An independently elected President, in contrast, can sometimes act
without seeking legislative approval or provoking judicial constraints. Although
Presidents are generally subject to impeachment, this is almost always an
extraordinary remedy invoked only in response to a crisis. 2

* Susan Rose-Ackerman is the Henry R. Luce Professor of Law and Political Science, Yale
University.

** Diane Desierto holds an LLM from Yale Law School and is a Law Reform Specialist and
Professorial Lecturer at the University of the Philippines.

* Natalia Volosin holds an LLM from Yale Law School and is an attorney in Buenos Aires.

1. Even in a pure parliamentary system with strong party discipline, party leaders must
negotiate with backbenchers over policy. The possibility of a vote of no confidence or of an internal
party revolt limits their freedom of action.

2. See, e.g., Juan J. Linz, The Perils of Presidentialism, 1 J. DEMOCRACY 51 (1990)
[hereafter "Perils"]. But see Donald L. Horowitz, Comparing Democratic Systems, I J. DEMOCRACY
73 (1990) (responding to "Perils"), and Seymour Martin Lipset, The Centrality of Political Culture,
I J. DEMOCRACY 80 (1990) (responding to "Perils"). See also Juan J. Linz, The Virtues of
Parliamentariism, 1 J. DEMOCRACY 84 (1990) (responding to Horowitz and Lipset); THE FAILURE
OF PRESIDENTIAL DEMCRACY: VOL 1: COMPARATIVE PERSPECTIVEs and VOL II: THE CASE OF

LATIN AMERICA (Juan J. Linz & Arturo Valenzuela eds., 1994); ROBERT A. DAHL, How
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HYPER-PRESIDENTALISM

In testing the limits of their power, Presidents may subvert constitutional
and legal structures designed to check and balance them.3 To show how this can
happen, we study Argentina and the Philippines, two countries often criticized in
the past for their hyper-presidential systems, where the electorate only weakly
controls the President and other political actors.4 In response to these concerns,
both countries recently amended their constitutions and established modem
accountability and transparency institutions designed to check their Presidents.
Argentina enacted constitutional reforms in 1994, and the Philippines did the
same in 1987. We demonstrate how strategic Presidents in both countries were
able to undermine most of the constitutional attempts to control unilateral
executive action. This occurred because of design flaws in the institutions
established to control the presidency; the inability of other actors, such as weak
opposition parties, to constrain the President; and the support of political allies.

The essence of Presidentialism is the separation of powers, but the
overlapping notion of checks and balances is equally important. However, in a
hyper-presidential system, Presidents who are challenged use the rhetoric of
separation of powers to defend their actions and argue against the imposition of
checks and balances by the other branches and institutions. To understand the
difficulties these claims create it is important to unpack the notion of the
separation of powers to see the contradictions at its core. According to the
conventional view, the legislature is primarily responsible for legislation, the
executive is responsible for implementation of the law, and the judiciary is
responsible for enforcement. Two distinct but overlapping theories of
democratic government justify such separation.

One theory emphasizes the division and specialization of labor: each
branch should do what it does best without interference from the others. In this
view, the executive branch should be organized as a hierarchical bureaucracy
under the control of the elected President and his or her cabinet. The goal of the
presidential election is to select a person who can operate as a strong manager
independent of the legislature, and who can concentrate on administering the
law fairly and competently. 5 To assure this independence, the president is

DEMOCRATIC IS THE AMERICAN CONSTITUTION? (2002); TORSTEN PERSSON AND GUIDO TABELLINI,
THE ECONOMIC EFFECT OF CONSTITUTIONS (2003).

3. Our focus is "not so much on the institutions themselves (formal and/or informal) but on
how actors 'within' these institutions behave, and on how they strategically shift according to
varying contexts." See Guillermo O'Donnell, On Informal Institutions, Once Again, in INFORMAL
INSTITUTIONS AND DEMOCRACY: LESSONS FROM LATIN AMERICA 285, 287 (Gretchen Helmke &
Steven Levitsky eds., 2006).

4. Linz, Perils, supra note 2; Guillermo O'Donnell, Delegative Democracy, 7 J. DEMOCRACY
55 (1994).

5. This was the position taken in the 1937 Brownlow Report on administrative management,
prepared for US President Franklin Delano Roosevelt. See D.R. Brand, The President as Chief
Administrator: James Landis and the Brownlow Report, 123 POL. SCI. Q. 69 (2008).
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elected separately, governs for a fixed term, and cannot be removed by a
legislative vote of no confidence. Each branch has a well-specified role. No
branch can exceed its mandate, and the ideal is limited and effective
government.

A second theory accepts the pervasiveness of politics, especially for elected
officials-be they legislators or Presidents. The separation of powers operates
conjointly with checks and balances. Each branch has a set of specialized
functions, in part designed to constrain the others. The legislature, for example,
reviews the performance of the executive and can call cabinet secretaries to
testify. It sets budget priorities and negotiates with the President over policy.
The President, operating under delegated legislative authority or constitutional
mandates, makes policy subject to legislative oversight and override. The
judiciary not only decides private law disputes and interprets vague statutory
and constitutional terms; it also polices the outer limits of executive and
legislative power vis-A-vis society and the other branches. Subject to
professional qualifications, the appointment of judges is a political exercise
under which the President and the legislature seek to reflect the nation's political
balance. Thus, each branch is both an independent political actor and a check on
the other two. This normative argument for checks and balances is the familiar
Madisonian claim that they help assure that no part of the government holds
enough power to dominate the other branches. Government is self-limiting
because of the checks that each branch imposes on the others. If these checks do
not operate properly, one or another branch may be able to dominate the other
organs of state power.

Most modem governments have not left the separation of powers frozen in
its original tripartite form inherited from Montesquieu. Governments have
created other institutions, such as specialized courts, autonomous regulatory
agencies, central banks, supreme audit bodies, ombudsmen, electoral
commissions, and anti-corruption bodies.6 Some of these institutions monitor
the core branches of government; others operate with substantive authority to
make policy or implement the law in individual cases.

In practice, all presidential systems have elements of both separation-of-
powers models, and they rely on specialized government institutions with
problem-solving and monitoring functions. Problems arise, however, when
political actors use one model to justify actions under the other. For example, as

6. The tripartite division of power is laid out in CHARLES DE MONTESQUIEU, THE SPIRIT OF

THE LAWS (1748). For background information about modem multi-partite divisions, see generally
Bruce Ackerman, The New Separation of Powers, 113 HARv. L. REV. 633 (2000) [hereafter "New
Separation"]. But cf, Steven G. Calabresi, Why Professor Ackerman is Wrong to Prefer the German
to the US. Constitution, 18 CONST. COMMENT. 51 (2001). See also Bruce Ackerman, Goodbye
Montesquieu, in COMPARATIVE ADMINISTRATIVE LAW (Susan Rose-Ackerman & Peter Lindseth
eds., 2010); John Ackerman, Understanding Independent Accountability Agencies, in COMPARATIVE
ADMINISTRATIVE LAW (Susan Rose-Ackerman & Peter Lindseth eds., 2010); and O'Donnell,
Delegative Democracy, supra note 4.

[Vol. 29:1

3

Rose-Ackerman et al.: Hyper-Presidentialism: Separation of Powers without Checks and Ba

Published by Berkeley Law Scholarship Repository, 2011



HYPER-PRESIDENTALISM

we will see in our case studies, Presidents may justify unilateral action by
invoking the first theory of the separation of powers, which divides the
government into three distinct branches. The President claims to be able to act
free of any checks from the legislature, the courts, or governmental oversight
bodies. He or she seeks to use the constitutional text to avoid external review.
This is particularly problematic if the President acts in an overtly political
manner that does not correspond to the role as "chief executive" of a large
hierarchical body or that neglects the interests of large segments of the
population.

In examining the presidential systems in Argentina and the Philippines, we
focus on presidential efforts to undermine constitutional controls in the face of
weak legislative oversight and inadequate political pushback. We demonstrate
how determined Presidents have repeatedly undermined institutional efforts to
limit their power either by finding legal loopholes or by pushing the boundaries
of the law. Redesign could improve some of the institutional checks, but others
are flawed in principle. Still others may operate as effective controls in some
presidential systems but work poorly in systems without complementary
institutions or norms of behavior.

Although each case has its own distinctive features, we do not believe that
the problematic behavior we describe is unique to Argentina and the Philippines.
Rather, we suggest that all presidential systems, including the United States,
face difficulties in constraining a determined chief executive. 7 Our broader aim,
therefore, is to alert reformers elsewhere to the inherent weaknesses of structural
solutions. Institutional reforms will often not be sufficient if they simply
multiply nominal checks without real teeth. Reforms need to be structured in a
way that acknowledges and confronts predictable efforts to limit their impact.
Our studies of Argentina and the Philippines demonstrate the negative
consequences for democracy from presidential assertions of unilateral power
that undermine democratic notions of limited government. We illustrate how the
new constitutional texts have proved inadequate in checking Presidents who are
determined to interpret or ignore the text in their own interests. In our two cases,
constitutional efforts to limit presidential unilateralism had little impact when
faced with Presidents determined to expand their power. These efforts faced
only modest pushback from the legislature, the judiciary, and other oversight
bodies.

Emergency powers-arising from poor economic conditions in Argentina
and from civil strife in the Philippines-have enhanced presidential power in
spite of opposition from some political and social actors. The Presidents took

7. Scott Mainwaring & Timothy R. Scully, Latin America: Eight Lessons for Governance, 19
J. DEMOCRACY 113, 120-21 (2008) argue that the study of formal institutions is insufficient because
in many cases "informal institutions counteract the effects of formal ones." They mostly focused on
electoral institutions and party structures. We emphasize the interactions between Presidents and
institutions nominally designed to constrain them.
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unilateral actions, especially in times of crisis, and then asserted that the
constitutional separation of powers shielded them from scrutiny. At times, they
relied on the need for efficient and centralized management to overcome
criticism of their actions. Whatever the merits of the administrative efficiency
argument in a particular case, once a hyper-powerful presidency takes root, the
existing checks and balances risk irrelevance even after the emergency or other
special situation has passed.

To demonstrate these contentions, we review five linked issues. Section I
sets the stage with a description of the President's position in the formal
constitutional structure in Argentina and the Philippines. Section II concerns the
use of presidential decrees and other law-like instruments. Sections III and IV
discuss, respectively, the management of the budget and appointments powers.
Section V considers oversight bodies, including the courts and the way outside,
civil society groups have sometimes been able to mount successful challenges,
especially in Argentina. We conclude by relating our case studies to research on
the perils of presidentialism.

I.
THE PRESIDENT IN THE CONSTITUTIONAL STRUCTURE

In Argentina and the Philippines the citizens directly elect the President,
who possesses considerable constitutional authority. This section outlines these
formal powers. They are the background conditions against which incumbents
act to test the limits of their authority.

A. Argentina

As in the United States, the Argentine President is Head of State, Head of
Government, and Commander in Chief of the Armed Forces.8 Her powers are
similar to those of the American President with respect to the legislative process
and the appointment of judges. Unlike the American President, the Argentine
President has the authority to appoint her Cabinet and many other high-level
officials without approval by a legislative body.9 Thus, she can form her Cabinet
quickly because she need not appeal to political opponents in making
appointments. 10 The 1994 constitutional amendment has not provided effective
checks either because its provisions have not been implemented or because of
design flaws. Central/provincial relations illustrate the former, and the operation

8. Art. 99, Secs. 1, 12, CONSTITUCI6N NACIONAL [CONST. NAC.] (Arg.).
9. Cristina Fernindez de Kirchner assumed her duties as President of Argentina on December

10, 2007.

10. Unlike the U.S. President, she has less reason to appoint close advisors with portfolios that
overlap those of cabinet departments. The growth of the White House staff including the
appointment of "czars" with mandates similar to those of cabinet members is discussed in BRUCE
ACKERMAN, THE DECLINE AND FALL OF THE AMERICAN REPUBLIC 152-56 (2010).
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of the newly created Chief of Cabinet is an example of the latter.

The President has considerable authority vis-i-vis the provinces. Although
Argentina is formally a federal state, 11 the chief executive's influence over the
provinces is high because of her discretionary distribution of funds. Argentina
has a system of revenue sharing: the provinces delegate the power to collect
revenues to the central government, and they sign a comprehensive agreement to
determine the distribution of revenues. The current agreement, dating from
1988, gives the executive discretion to distribute 1% of the revenues through a
special fund, which is supposed to be used for situations of emergency or
financial imbalance in the provinces. 12 Furthermore, several laws and
regulations created special subsystems of revenue sharing that significantly
reduced the share of revenue going to the provinces and increased the discretion
of the central government, 13 and many tax laws have established specific
allocations that are not shared through the general system. 14

The 1994 constitutional amendment attempted to correct this situation,
providing that most national taxes have to be divided through a system of
revenue sharing determined through a formal legal agreement between the
Nation and the provinces. 15 The agreement has to guarantee the automatic
remittance of funds, use objective sharing criteria, and base the distribution on
principles of equity and solidarity. The law has to originate in the Senate, and its
enactment requires the vote of an absolute majority of all the members of each
House, and approval by the provinces. But although the 1994 amendment
stipulated that this law had to be enacted by the end of 1996,16 after more than
15 years, the law has still not been passed. Thus, the 1988 system is still in
force, with subsequent amendments and subsystems that allow the executive to
distribute funds in a largely discretionary manner.

Other provisions of Argentina's 1994 constitutional amendment both
strengthened the popular nature of the President's mandate and reduced its
length in order to ameliorate political instability produced by the zero-sum game
nature of the system. Thus, under the original constitution, the citizens elected
the President and Vice President indirectly to six-year terms with no reelection

11. Art. 1, CONSTfTUcI6NNACIONAL [CoNsT. NAC.] (Arg.).

12. Establ6cese el Rdgimen Transitorio de Distribuci6n entre la Naci6n y las Provincias, Law
No. 23548, Art. 3, Jan. 7, 1988 (Arg.), available at http://www.infoleg.gov.ar/infolegIntemet/
anexos/20000-24999/21108/texact.htm.

13. See, e.g., Ratificase el "Acuerdo entre el Gobiemo nacional y los gobiemos provinciales,"
Law No. 24130, Sept. 2, 1992 (Arg.), available at http://www.infoleg.gov.ar/infolegIntemet/
anexos/0-4999/17/norma.htm.

14. For a comprehensive account of the system of revenue sharing by source, see generally
DIEccIN NACIONAL DE INVESTIGACIONES Y ANALISIS FISCAL, DESTINO DE LA RECAUDACION DE
LOS IMPUESTOS AL 30/06/2010 (2010), http://www.mecon.gov.ar/sip/dniaf/destino-recaud.pdf.

15. Art. 75, Sec. 2, CONSTITUCI6NNACIONAL [CoNsT. NAC.] (Arg.).

16. Id. Temporary Provision 6.
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through an electoral college. 17 The 1994 amendment reduced the President's
term from six years to four with the possibility of one reelection. The
amendment replaced the electoral college with the direct election of the
President and Vice President, in which the nation votes as a single district, and it
established a run-off or ballotage system. 18 However, the main effort to limit
the powers of the president was the creation of the new position of Chief of
Cabinet. The aim was to create some distinction between the powers of the Head
of State and those of the Head of Government, although not with as complete a
division as in a non-presidential system. The Constitution still provides that the
president is the Head of the Nation and the Head of Government, 19 so that the
Chief of Cabinet is more a super minister than a weak prime minister.

The Chief of Cabinet executes the budget, overseas the country's general
administration, and makes all administrative appointments with the exception of
those delegated by the Constitution to the President alone. 20 He or she also
plays a significant role in enacting the executive branch's emergency decrees
and other law-like instruments, and in exercising its budgetary authority.
Although appointed and removed by the President, the Chief of Cabinet is
politically accountable to the legislature. 2 1 He must attend Congress at least
once a month to report on the overall progress of the government. Each House
can summon the Chief of Cabinet, like any other Minister, to provide
explanations or reports. 22 Under the Constitution, and unlike any other Minister,
he can be removed through a vote of censure by an absolute majority of the
members of each House. 23 This contrasts with the United States, where,
although top appointments require Senate approval, the President has the
discretion to remove cabinet and sub-cabinet officials from their posts. 24 The
Argentine process for removing a Chief of Cabinet is similar to a specialized
impeachment process.

The Chief of Cabinet has been ineffective in reducing the President's
power because the office's constitutional design is quite weak.2 5 Censure by the

17. Arts. 77, 81-82, CONSTITUCI6NNACIONAL DE 1853 [CONST. NAC. 1853] (Arg.).
18. Id. arts. 90, 94, 97-98, CONSTITUCI6N NACIONAL [CONST. NAC.] (Arg.).

19. Id. art. 99, Sec. 1.
20. Id. art. 100, Secs. 1, 3, 7.
21. Id. art. 99, Sec. 7; Art. 100.

22. Id. art. 71.

23. Id. art. 101.
24. Article 2, Section 2 of the U.S. Constitution covers appointments but does not mention

removals. See U.S. Const. art. I, § 2. Of course, many officials in independent agencies are only
removable "for cause" or serve for terms fixed by statue. For a good compilation see the appendices
to Justice Stephen Breyer's dissent in Free Enterprise Fund v. Pub. Co. Acct. Oversight Bd., 130 S.
Ct. 3138 (2010).

25. In 2001, President Fernando De la Ria resigned two years before completing his term,
during an economic and financial crisis that generated massive street protests, supermarket lootings,
and that resulted in the killing of approximately 33 people at the hands of police forces. De la Ria,
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legislature is a difficult process, and there is no process for the President or the
Chief of Cabinet to dissolve the legislature and call for new elections. Although
the Chief of Cabinet is in charge of the general administration of the country, the
President is still politically responsible for that administration, so that the
difference between these two functions remains unclear, and the main functions
of government are still concentrated in the presidency 26. Under the Constitution,
she can make all administrative appointments, although in practice many are
delegated to her ministers and secretaries. 27 Although the Chief of Cabinet is
formally responsible for executing the budget, the President supervises that
authority under the Constitution. 28

The design of this position illustrates the folly of expecting a person
unilaterally appointed by the President to act as a check on her power. Even if
the Congress has the formal power of removal, this means little if not
complemented by up-front legislative approval. Of course, the threat of removal
should keep the President from appointing someone that the legislature strongly
opposes. However, the difficulty of initiating the censure process implies that it
is a weak check on the President, especially in times of unified government.

Countering the President's strong executive powers and the weakness of
supposed checks, such as the Chief of Cabinet, impeachment represents a
potential response to executive over-reaching. Two-thirds of members present in
the House of Representatives may vote to impeach either the President or Vice
President for engaging in official misconduct or committing a criminal offense.
If this occurs, the Senate then holds a public trial to judge the President or Vice
President. 29 It may convict and remove the guilty individual from office, subject
to a two-thirds vote of those present. 30 The impeachment process is harder to
initiate than in the United States, where the House of Representatives requires
only a simple majority vote to impeach an official. In Argentina, as in the U.S.,
impeachment and the subsequent trial are entirely a legislative responsibility; the
courts have no role. 3 1 Most importantly, it is an extraordinary remedy that does
not function as a credible check on the President. It may provide some ultimate

unable to gain support from a legislature dominated by the opposition, offered them effective control
over the Chief of Cabinet's position in order to regain political stability. Given the position's
weakness vis-A-vis the presidency, the opposition refused and, instead, insisted on discrediting the
president until he resigned. See Gabriel Bouzat, Presidential Power and Political Crisis in
Argentina, YALE LAW SCHOOL SEMINARIO EN LATINOAMERICA DE TEORIA CONSTITUCIONAL Y
POLITICA at 24 (2006) available at http://www.law.yale.edu/documents/pdflPresidentialPower
and PoliticalCrisis.pdf.

26. Art. 99, Sec. 1, CONSTITUC[6N NACIONAL [CONST. NAC.] (Arg.).

27. Id. sec. 9.
28. Id sec. 10.

29. Id. arts. 53, 59.

30. Id.
31. See HELIO JUAN ZARINI, CONSTITUCI6N ARGENTINA COMENTADA Y CONCORDADA 234-

37(1998).
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background constraint on her power, but, in practice, it leaves a large space for
discretionary action.

As we demonstrate in subsequent sections, the President's influence over
the provinces and the weakness of the Chief of Cabinet are not the only sources
of the President's power. In addition, she has standing authority to issue
emergency decrees, and she may issue nonemergency decrees where Congress
has delegated this authority to her. If the legislature declares a state of
emergency, it may subsequently authorize the President to exercise discretion in
the use of public funds. In practice, the President has wielded her decree powers
in ways that stretch constitutional understanding, used her control over public
spending to further partisan goals, and undermined legislated appointments'
provisions to maintain control over regulatory and monitoring bodies. In all
these situations, she asserted the legality and constitutionality of her actions, but
as we will see, the net result is to extend, not limit, presidential power subject
only to modest constraints imposed by the judiciary.

B. Philippines

The Philippines also has a strong President and a weaker legislature and
judiciary. It therefore suffers from limited or ineffective constitutional checks on
the executive branch. The President often further aggrandizes her power by
referring to the separation of powers to justify assertions of authority and to
avoid oversight from other branches or governmental bodies.32 As in the
Argentine case, a tension exists between constitutional checks on the President
and the President's de facto exercise of that power.

When drafting the Constitution of 1899, the Philippine political community
envisaged a relatively weak executive dominated by a powerful legislature.
Later, the Constitutions of 1935 and 1973 changed the balance of power by
establishing a strong executive. The 1987 Constitution, like the 1994
amendments in Argentina, attempted to restrict presidential power and to return
to some of the goals of the original Constitution of 1899. Nevertheless, as in
Argentina, contemporary scholars agree that the Philippine President remains
extremely powerful. 33

Executive power is "vested in the President of the Philippines" who is
"elected by direct vote of the people for a term of six years" and is ineligible for
re-election. 3 4 The constitution does not specify whether a former President can

32. When discussing the Filipino President, this article mainly refers to Maria Gloria
Macapagal-Arroyo, who left office in Spring 2010.

33. See IRENE R. CORTES, THE PHILIPPINE PRESIDENCY: A STUDY OF EXECUTIVE POWER
(1966); VICENTE V. MENDOZA, FROM MCKINLEY'S INSTRUCTIONS TO THE NEW CONSTITUTION:
DOCUMENTS ON THE PHILIPPINE CONSTITUTIONAL SYSTEM (1978); PACIFICo AGABIN,
UNCONSTITUTIONAL ESSAYS (1996); JOAQUIN BERNAS, CONSTITUTIONAL STRUCTURE AND POWERS
OF GOVERNMENT: NOTES AND CASES (2005).

34. CONST. (1987) art. VII (Phil.).

[Vol. 29:1

9

Rose-Ackerman et al.: Hyper-Presidentialism: Separation of Powers without Checks and Ba

Published by Berkeley Law Scholarship Repository, 2011



HYPER-PRESIDENTALISM

run for office after a hiatus-a possibility that former President Joseph Estrada
raised and that the Constitutional Commission on Elections approved in January
2010.35

Unlike Argentina, the Philippines is not a federal state. The 1987
Constitution states that "the President shall exercise general supervision over
local governments," 36 and devolution of powers to local government units refers
to the "act by which the national government confers power and authority upon
the various local government units to perform specific functions and
responsibilities." 37 However, supervision is meant to exclude control, and the
President exercises authority only to ensure local governments and their officials
are performing constitutional and statutory duties. 38 The Local Government
Code of 1991 provides for autonomy in the form of decentralization of
administration while recognizing some devolution of power. 39 Local
government units are entitled to a just share in the national taxes (through the
Internal Revenue Allotment or IRA), and they can generate their own
revenues. 40 According to the Supreme Court, the IRA should be automatically
and promptly released to local government units. 4 1

Over the past decade, however, the President delayed the release of the IRA
to local government units. In 2000 the Supreme Court declared that such
withholding was unconstitutional in a case filed by the Province of Batangas. 42

The incumbent President, however, did not order the release of the IRA
differential until mid-2008. 4 3 The delay in IRA releases, as well as the

35. Kristine L. Alave, Comelec: Estrada Can Run For President In May, PHILIPPINES DAILY
INQUIRER, Jan. 20, 2010, available at http://newsinfo.inquirer.net/topstories/topstories/view/
20100120-248406/Comelec%3AEstrada can run forjpresident in May.

36. CONsT. (1987), art. X, sec. 4 (Phil.).

37. See An Act Providing for a Local Government Code of 1991, Rep. Act No. 7160, Sec.17
(1991) (Phil.), available at http://www.lawphil.net/statutes/repacts/ral991/ra_7160_1991.html. This
Act is known as the Local Government Code. See Plaza II v. Cassion, G.R. No. 136809 (S.C., Jul.
27, 2004) (Phil.), available at http://www.chanrobles.com/scdecisions/jurisprudence2004/jul2004/
136809.php.

38. Id. sec. 25.
39. See Disomangcop v. Sec'y of the Dep't of Pub. Works and Highways, G.R. No. 149848,

(S.C., Nov. 25, 2004) (Phil.) (en banc), http://www.chanrobles.com/scdecisions/jurisprudence2004/
nov2004/149848.php.

40. Rep. Act No. 7160, supra note 37, sec. 18.
41. Pimentel v. Aguirre, G.R. No. 132988 (S.C., Jul. 19, 2000) (Phil.) (en banc), available at

http://www.chanrobles.com/scdecisions/jurisprudence2000/july2000/132988.php.

42. Press Release, Senate of the Philippines, Drilon endorses automatic appropriation of IRA
in national budgets (Aug. 3, 2006), http://www.senate.gov.ph/press release/2006/0803 drilonl.asp;
Province of Batangas v. Romulo, G.R. No. 152774, (S.C., May 27, 2004) (Phil.) (en banc), available
at http://www.chanrobles.com/scdecisions/jurisprudence2004/may2O04/152774.php. See also Alt.
Ctr. for Org'l. Reforms and Dev., Inc. v. Zamora, G.R. No. 144256 (S.C., Jun. 8, 2005) (Phil.) (en
banc), available at http://www.chanrobles.com/scdecisions/jurisprudence2005/jun2005/144256.php.

43. Lira Dalangin-Fernandez, Arroyo orders release of P12.57B IRA differential to LGUs,
PHILIPPINE DAILY INQUIRER,May 14, 2008, available at http://newsinfo.inquirer.net/breakingnews/
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preferential treatment of some local government units that received IRAs, led to
criticisms that the President has used the IRA as political leverage to attract
potential allies and pressure local opponents:44 Instead of encouraging the
development of "self-reliant communities" envisaged under the Local
Government Code, in practice, the President's control over the allocation of
funds has been a source of political influence.

As in Argentina, impeachment acts as the ultimate check on presidential
misuse of power, but it is a remedy of last resort. The legislature can impeach
the President and other high-level officials for a "violation of the Constitution,
treason, bribery, graft and corruption, other high crimes, or betrayal of public
trust." 4 5 Any member of the House of Representatives and any citizen endorsed
by a member of the House may file a complaint for impeachment, subject to
statutory limitations. 46 The complaint will be referred to a House Committee for
investigation. If a majority of the House Committee members vote to endorse
the complaint, a vote of one-third of all members of the House of
Representatives will convert the complaint into formal Articles of Impeachment,
which will then be forwarded to the twenty-four member Philippine Senate for
trial. An impeachment conviction requires a two-thirds vote of the Senate. 47 The
Supreme Court has held that its power of judicial review extends to oversight of
the constitutional processes of impeachment, a check that is missing in the case
of Argentina. 48

In what follows we illustrate how the Filipino President's express and
implied powers have figured in recent controversies. Former President Gloria
Macapagal-Arroyo asserted her constitutionally "implied" and "residual"
powers during nearly a decade as President in constitutionally questionable
ways. First, she issued executive orders without prior legislative sanction.
Second, she unilaterally reorganized government agencies without regard for the
functional objectives and constitutional independence of other institutions.
Third, she controlled appointments to key public offices originally intended to
counterbalance executive authority. Fourth, she largely sought to insulate herself
from accountability for impasses that resulted from institutional deadlocks,

nation/view/20080514-136555/Arroyo-orders-release-of-Pl257B-IRA-differential-to-LGUs.

44. Karen Tiongson-Mayrina, Arroyo seeks allies in villages, doles out more power, perks,
GMA News Research (October 29, 2007), http://www.gmanews.tv/story/66355/Arroyo-seeks-allies-
in-villages-doles-out-more-power-perks.

45. CONST. (1987), art. XI, sec. 2 (Phil.).

46. Id. secs. 1-3; See ANTONIO R. TUPAZ & A. EDSEL C.F. TUPAz, FUNDAMENTALS ON
IMPEACHMENT (2001).

47. CONST. (1987), art. XI, sec. 3 (Phil.). On the interpretation of "initiating" impeachment
complaints, see Francisco v. House of Representatives, G.R. Nos. 160261 el seq., (S.C., Nov. 20,
2003) (Phil.) (en banc), available at http://www.lawphil.net/judjuris/juri2003/nov2003/
gr_1602612003.html [hereafter "Francisco v. House"].

48. Id. n. 48.
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which she partially created.4 9

II.
DECREE POWERS

The constitutions of both Argentina and the Philippines give Presidents
authority to issue decrees with legal force in a wider range of situations than in
the United States. Presidents have taken full advantage of these powers to
stretch the constitutional limits of their office, especially in emergency
situations. Nominal constraints, such as a requirement to seek ex post legislative
approval are only sometimes effective and, in any case, cannot undo most harms
imposed during the decree's time in force. We begin by discussing the use of
Presidential decrees in Argentina, mostly in the context of financial and
budgetary crises. Then we turn to the Philippines, where emergency decrees
have been a central and controversial means of dealing with violent domestic
conflict.

A. Argentina

In Argentina the President can issue executive documents that have legal
force, at least for a limited period of time. However, they frequently require
legislative approval ex post. Four practices are significant: (1) delegated decrees,
(2) legislative declarations of emergency, (3) partial presidential vetoes, and (4)
necessity and urgency decrees [decretos de necesidad y urgencia (DNUs)].
Under the first type, the legislature can delegate to the President the power to
issue decrees with the force of law on specific issues, and the Supreme Court
has upheld such delegations. 50 Article 76 of the Constitution provides that
"legislative powers shall not be delegated to the Executive Power except for
issues concerming administration and public emergency, with a specified term
for their exercise and according to the delegating conditions established by

49. See Ensuring Observance of the Principle of Separation of Powers, Exec. Ord. No. 464
(Phil.), Exec. Ord. No. 474 (Phil.); Proclamation Declaring A State of National Emergency, Pres.
Proc. 1017 (Phil.); Directing the Armed Forces of the Philippines in the Face of National
Emergency, Gen. Ord. 5 (Phil.); Ban On Firearms, Gen. Ord. 6 (Phil.). See also Michael Lim Ubac,
Mining Out of DENR; Now Under President's Office, PHILIPPINE DAILY INQUIRER,Jul. 27, 2007,
available at http://newsinfo.inquirer.net/topstories/topstories/view/20100120-248406/Comelec%
3AEstradacan run for_president inMay; Purple S. Romero, GMA Returns Shortlist to JBC
(Judicial and Bar Council), ABS-CBN NEWS (Jul. 27, 2009), http://www.facebook.com/
ext/share.php?sid-121754536227&h-yll4y&u=2RvMs&ref-nf; Raul Pangalangan, The Arguments
for Inaction, PHILIPPINE DAILY INQUIRER,Feb. 21, 2008, available at http://opinion.inquirer.net/
inquireropinion/columns/view/20080221-120384ffhe-arguments-for-inaction.

50. Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of Justice],
20/06/1927, "A. M. Delfino y Cia," Fallos (1927-148) (Arg.); Corte Suprema de Justicia de la
Naci6n [CSJN] [National Supreme Court of Justice], 17/05/1957, "Mouviel, Ra6l 0. y otros," Fallos
(1957-237-636) (Arg.); Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of
Justice], 02/12/1993, "Cocchia, Jorge D. c. Estado nacional y otro," Fallos (1993-316-2416) (Arg.).
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Congress" (author's translation). Although some legal scholars argue that this
language sharply limits such delegation, 5 1 in practice this has not happened, and
much delegated authority concerns policymaking. Under the second type, if the
legislature declares an emergency (economic, social, sanitary, etc.), it usually
delegates to the President broad power to take measures designed to overcome
the crisis, including the discretionary use of budgeted public funds. 52 Partial
presidential vetoes are mostly used with respect to spending bills and are
discussed in a later section.

Necessity and urgency decrees are the most important presidential
documents from the perspective of understanding executive power. The issuance
of such decrees often occurs simultaneously with the invocation of formal
emergency powers. In the last two decades, Argentine Presidents have often
relied on DNUs to achieve their political and policy agendas. We concentrate
our analysis on them in this section.

Under the Constitution, the President can issue DNUs during a state of
emergency, without prior legislative authorization or explicit delegation.
Because the decree can concern matters that normally require legislative
approval, and because its legal force is equivalent to an act of legislation, the
President can use a DNU to encroach on Congress' law-making prerogatives. As
Gabriel Bouzat has noted, "hundreds ... of decrees have been issued to govern
such important decisions as changing the legal currency, modifying contracts,
renegotiating the external debt, and freezing banking deposits." 53 He also
highlights how likely the Argentine presidency is to use decrees in times of
emergency. They have issued emergency decrees since the beginning of the
country's institutionalization in 1853. Their use, however, rapidly increased in
the 1990s, when Argentina suffered from economic difficulties and initiated a
wave of privatizations. DNUs increased from 0.1 per month during the first
post-1983 government, when the country returned to democracy, to 4.4 per
month in the 1990s. 54 Presidential reliance on DNUs continued once the 1990s
crisis abated. They reached a high during the 2001-2003 crisis of 9.3 per
month.55

As an example of how DNUs have been used, in the fall of 2008 President
Cristina Fernimdez de Kirchner issued her first DNU to increase the size of the

51. See Volume 1, Chapter VII in AGUSTIN GORDILLO, TRATADO DE DERECHO
ADMINISTRATIVO 27 (8th ed. 2006), available at www.gordillo.com/Pdfl-8/1-8VII.pdf.

52. Under former President Carlos Menem's administration, for example, the executive branch
largely carried out state reform and privatizations under economic emergency powers. Bouzat, supra
note 25.

53. Id.

54. En 15 Meses de Gobierno, Cristina Kirchner Firm6 5 Decretos de Necesidady Urgencia,
CENTRO DE EsTUDIos NUEVA MAYORIA (Mar. 20, 2009), available at
www.nuevamayoria.com/index.php?option-comcontent&task-view&id=1304&Itemid=30.

55. Id.
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budget by $11.6 billion. 56 To do this, she argued that there was an urgent need
for budgetary increases that could not wait for the delay that the legislative
procedure would entail. However, the opposition complained that her actions
were unlawful because there was no real emergency.57 In another example from
Mrs. Kirchner's presidency, the Ministry of Economy attempted to raise revenue
by issuing a simple resolution that imposed a steep tax on certain agricultural
exports based on delegated legislation. In response to strong opposition from
farmers and their powerful representatives in Congress, President Kirchner then
sent a bill to Congress asking it to ratify the Ministry's resolution. The lower
house approved the agricultural export tax on by a vote of 128 to 122, but the
Senate rejected the tax by one vote, 37 to 36, with President Kirchner's Vice
President casting the deciding vote. 58 The executive branch repudiated the
agricultural tax the next day.59 However, the President claimed that
Congressional support was not strictly necessary and that she had submitted the
bill of her own free will, not because of a legal mandate. 60

As a second example, in January 2010, President Kirchner forced the Chief
of the Central Bank to resign by issuing a controversial DNU removing him
from office 61 when he refused to comply with another DNU requiring him to
shift a massive amount of funds from the Bank to the government to pay
Argentina's debt.62 This DNJ was stopped by lower courts in response to
injunctions requested by members of the opposition who claimed that the decree
was unconstitutional. The courts argued that there was no real urgency or
emergency to issue a DNU, because payments were not due until August, and

56. See Modificase el Presupuesto General de la Administraci6n Nacional para el Ejercicio
2008, Decree No. 1472, Sept. 15, 2008 (Arg.), available at http://www.infoleg.gov.ar/
infoleglnternet/anexos/140000-144999/144600/norma.htm.

57. See Sebastidn Premici, Debate Sobre Ntmeros de la Discordia, PAGINA 12, Sep. 18, 2008,
available at http://www.pagina12.com.ar/diario/economia/2-111785-2008-09-18.html.

58. See La Cdmara Baja Aprobd la Resolucidn 125, y Ahora el Debate Serd en el Senado,
PAGINA 12, Jul. 5, 2008, http://www.paginal2.com.ar/diario/ultimas/20-107291-2008-07-05.html;
see Tras una Dramatica Sesidn, LA NACI6N, Jul. 17, 2008, available at http://www.lanacion.com.ar
/nota.asp?nota id=1 030952.

59. See Instrfyese al Seflor Ministro de Economia y Producci6n de la Naci6n, Decree No.
1176, Jul. 18, 2008 (Arg.), http://www.infoleg.gov.ar/infoleglntemet/anexos/140000-
144999/142613/norma.htm; see Limitase la vigencia de las Resoluciones Nros. 125/2008 y N'
141/2008, Res. No. 180, Jul. 18, 2008 (Arg.), available at http://www.infoleg.gov.ar/infolegIntemet/
anexos/140000-144999/142614/norma.htm.

60. President Femndez de Kirchner's effort to obtain congressional approval constituted tacit
acknowledgement that her claims regarding the resolution's validity were questionable. However,
the fact that Congress rejected a bill that upheld the validity of the Ministry's resolution does not
imply that the resolution was constitutionally invalid.

61. See Remu6vese del cargo al Presidente, Decree No. 18, Jan. 7, 2010 (Arg.), available at
http://www.infoleg.gov.ar/infoleglntemet/anexos/1 60000-164999/162676/norma.htm.

62. See Cr6ase el Fondo del Bicentenario para el Desendeudamiento y la Estabilidad, Decree
No. 2010, Dec. 14, 2009 (Arg.), available at http://www.infoleg.gov.ar/infoleglntemet/anexos/
160000-164999/161506/norna.htm.
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because, although the legislature was not in session, the President could have
called for an extraordinary session. 63 While one of these cases was under review
by the Supreme Court, and when the DNU was about to be rejected by
Congress, the President revoked it and issued an almost identical DNU.64

Legislators from the opposition requested injunctions against the new DNU,
which were granted but eventually reversed by an appellate court. 65

As for the DNU that removed the Central Bank's Chief from office, the
courts stopped the DNU at his request, through an injunction holding that it
violated provisions of the Central Bank Act that called for congressional
involvement. The Act in Section IV requires the previous non-binding advice of
a special congressional bicameral committee. The Chief finally resigned, the
government did not accept his resignation, and the bicameral committee
eventually advised in favor of his removal, which led the former Chief to end his
judicial challenges. Hence, the courts could not rule on the substance of the
President's actions. 6 6

Although the legal challenges never led to a Supreme Court decision, the
arguments pro and con merit review because they illustrate how the President
used separation-of-powers language to try to insulate herself from judicial
oversight. The executive branch argued that in light of the constitutional
separation of powers the judiciary had no power to review the factual basis for
issuing the DNU. The lower courts, however, asserted that the judiciary does
have a strong role in reviewing the factual bases of DNUs and that in this case
no emergency existed. This produced sharp criticism from the Executive, which
again cited its authority under the separation of powers.67 The basic issue of the
role of separation of powers as a shield against review or as a justification for
oversight remains unresolved.

In spite of the controversy surrounding the issuance of DNUs, they have
strong constitutional grounding, granted by the Supreme Court's jurisprudence
prior and post-constitutional amendment, and by the amendment itself, which
institutionalized the DNU as a tool of the executive branch. The constitutional

63. There were several rulings in different cases. See, e.g., Banco Central: la Cdmara Ratific6
Que no se Pueden Usar las Reservas, CENTRO DE INFORMACI6N JUDICIAL (Jan. 22, 2010), available
at http://www.cij.gov.ar/nota-3301-Banco-Central--la-Camara-ratifico-que-no-se-pueden-usar-las-
reservas.html.

64. Decree No. 298, Mar. 1, 2010 (Arg.), available at http://www.infoleg.gov.ar/
infoleglnternet/anexos/160000-164999/164707/norma.htm.

65. See La Justicia Revocd las Cautelares Que Frenaron el Uso de Reservas, CENTRO DE

INFORMACION JUDICIAL (Mar. 30, 2010), http://www.cij.gov.ar/nota-3724-La-Justicia-revoco-las-
cautelares-que-frenaron-el-uso-de-reservas.htmi.

66. See Con Fuertes Criticas, Redrado Renuncid al BCRA, Pero el Gobierno ya Adelant6 Que
no Aceptari la Dimisidn, LA NAcI6N (Jan. 29, 2010), http://www.lanacion.com.ar/
nota.asp?notaid=1227491; Mariano Obarrio, Marc6 del Pont Presidird el Central, LA NACI6N,Feb.
4, 2010, available at http://www.lanacion.com.ar/nota.asp?notaid=1229371.

67. Some in the executive branch accused the courts of seeking to overthrow the government.
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recognition of DNUs was a political decision intended to limit excesses.6 8

DNUs have existed since the country's founding as an independent state in
1853. Furthermore, they were deemed constitutional by the Supreme Court in
the 1990 case Peralta Luis A. y otro c. Estado Nacional (hereafter, Peralta),69

which was forcefully questioned by a majority of legal scholars. Particularly
severe were the words of constitutional law scholar Miguel A. Ekmekdjidn, who
referred to Peralta as "seventy pages of fallacies (... .) inconsistent with both the
letter and the spirit of the Constitution, and which have the sole excuse of
supporting an arbitrary level of Executive Power." 70 In Peralta the Court
accepted the constitutionality of an emergency decree, but also established three
limits: (1) there has to be a situation of grave social risk that endangers the
existence of the Nation and the State; (2) the measures have to be reasonable in
terms both of the means chosen by the rule and their goals, and of the
proportionality between the measures and the period in which they are in force;
(3) the decree has to be recognized by Congress, either expressly or tacitly.71

The 1994 amendment provides that "[t]he Executive Power shall in no
event issue provisions of legislative nature, in which case they shall be
absolutely and irreparably null and void," but, nonetheless, it authorizes the
President to issue DNUs subject to several limitations, set forth in Article 99.3.
First, such decrees can only be issued when extraordinary circumstances make it
impossible to follow ordinary constitutional procedures for the enactment of
statutes. Second, only the President can issue DNUs, and the entire cabinet,
including the Chief of Cabinet, must sign them. 72 Third, DNUs may not concern
criminal issues, taxation, electoral matters, or the party system. Fourth, the Chief
of Cabinet must submit the DNU to a Permanent Bicameral Congressional
Commission no more than ten days after its enactment. The Commission's
membership proportionally reflects the political representation of the parties in
each House. The Commission then has ten days to issue its opinion and send it
to the plenary of both Houses for immediate consideration. The amendment
provided that a special statute should regulate the procedure and scope of
legislative participation. The constitutional provisions constrain the President,
but at the same time, they give a firm textual grounding to the use of decree
power. These provisions mostly codify the holding in Peralta.73

In addition to the fact that the 1994 amendment retained a presidential tool

68. See ZARINI, supra note 31.
69. See Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of Justice],

27/12/1990, "Peralta, Luis A. y otro c. Estado Nacional," Fallos (1990-313-1513) (Arg.).

70. MIGUEL ANGEL EKMEKDJIAN ET AL., REFORMA CONSTITUCIONAL 27-8 (1994). The
translation is the authors.

71. For an outline of these limits, see Maria Ang6lica Gelli, Controles sobre los decretos de
necesidad y urgencia. De "Rodriguez" a "Verrocchi." El regreso de "Peralta?" La Ley [L.L.]
2000-A-1 125 (2000) (Arg.).

72. See Gordillo, supra note 51.
73. See Peralta, supra note 69.
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that is uniquely tailored to circumvent constitutional prohibitions on lawmaking
by the executive branch, the statute regulating the procedure and scope of
legislative participation was not enacted until July 2006.74 Congressional
oversight of DNUs was thus absent for 12 years. Furthermore, the 2006 statute
suffers from three main problems. First, a vote of both Congressional Houses is
required to reject a DNU. De facto this means that Congress can approve a DNU
by the positive vote of only one House, making it more difficult for the
legislature to reject a DNU than it is to approve a new law according to the
formal procedure established in the Constitution. 7 5 Second, it does not impose
time limits for Congressional action. Thus, if Congress does not explicitly
accept or reject a DNU, it remains in effect during congressional inaction. This
infringes upon the constitutional prohibition against tacit congressional
approval. 76 The 2006 law regulating the procedure and scope of legislative
participation further provides that if the legislature rejects a DNU, vested rights
remain unaffected. Hence, if the effects of a DNU are short-lived but far-
reaching or permanent, later legislative action may be ineffectual or irrelevant. 7 7

The dangers of such exercises of presidential power are compounded if the
President issues a DNU while Congress is on recess. This happened in 2009,
when President Kirchner issued the DNJ describe earlier that ordered the
Central Bank to use its reserves to pay Argentina's external debt.7 8 Third, the
statute does not require sunset clauses for DNUs, thus allowing emergency
decrees to stay in force even after the emergency has passed.

In light of these shortcomings, a civil rights nongovernmental organization
filed an amparo suit-a remedy to protect constitutional rights, common to
Latin America-in September 2006. The organization asked the court to declare
the amendment unconstitutional. However, both the trial and appellate courts
found that the plaintiffs lacked proper standing. The amparo is pending in the
Supreme Court, which has developed an inconsistent line of reasoning with

74. Regdlase el trdmite y los alcances de la intervenci6n del Congreso respecto de decretos
que dicta el Poder Ejecutivo, Law No. 26122, Jul. 20, 2006 (Arg.), available at www.infoleg.gov.ar/
infoleglnternet/anexos/1 15000-119999/118261/norma.htm.

75. Id. art. 24.

76. Article 28 of the Argentine Constitution provides that: "The will of each House shall be
expressly stated; the tacit or fictitious approval is excluded in all cases."

77. In March 2010, President Kirchner revoked the first DNU that ordered the use of Central
Bank reserves to pay external debt. That DNU had been suspended by the lower courts, was under
review by the Supreme Court, and was about to be rejected by Congress. Instead, she issued an
almost identical DNU, and in a joint move with the board of the Central Bank, reserves to pay
external debt were moved to the Ministry of Economy only hours after the President delivered her
speech. That afternoon the DNU was formally published (a requirement for its validity) in an
unusual special edition of the Official Bulletin. Because the funds had already been transferred, any
payments to external debt creditors would not be recoverable, even if the legislature rejects the new
DNU.

78. The DNU ordering the shift of funds had been issued only a few days after the end of the
ordinary session. The government was arguably trying to avoid Congress because it had lost its
legislative majority in the recent elections, and thus it would have likely lost the vote over a bill.
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respect to the 1994 amendment over the last 15 years. We summarize this
shifting pattern in the next paragraphs.

In 1995, in Video Club Dreams c. Instituto Nacional de Cinematografia
(hereafter Video Club Dreams), the Supreme Court strengthened its oversight of
DNUs compared with Peralta. It followed the first requirement of Peralta: a
DNU requires a situation of grave social risk that endangers the survival of the
Nation. Due to new constitutional provisions that were absent in Peralta's time,
it further held that the emergency had to involve exceptional circumstances that
make it impossible to follow the ordinary constitutional procedures for the
enactment of statutes. 79 The Court also followed Peralta in holding that the
measures must be reasonable. But it tightened the case's third requirement and
held that DNUs could neither be ratified by legislative silence nor implicitly
ratified by their inclusion in a budget statute.80

In 1997, however, the judiciary refused to review a DNU, holding instead
that oversight of DNUs is an exclusive power of Congress with which the
judiciary cannot interfere. 8 1 The Court limited itself to analyzing whether the
matter covered by the decree was expressly prohibited by the Constitution, that
is, whether the decree concerned taxation, criminal law, electoral system, and
political parties. Thus, the Supreme Court evoked the doctrine of the separation
of powers to limit the judiciary's role as a check on the executive branch.82

Unlike the Peralta case, the Court did not consider whether there was a situation
of "grave social risk that endangers the existence of the Nation."

In 1999, the Court reinstated Peralta 's stringent review of DNUs in
Verrocchi Ezio Daniel c/ Poder Ejecutivo Nacional-Administraci6n Nacional
de Aduanas (hereafter Verrocchi).83 It held that in order for the executive
legitimately to exercise powers that are, in principle, reserved to the Congress,
one of two circumstances must occur. Either, Congress cannot meet due to force
majeure circumstances, or the situation is so urgent that it must be solved so
quickly that normal legislative procedures cannot be used. Thus, the Court
reversed course and asserted a role for itself in policing the legislative/executive

79. Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of Justice],
06/06/1995, "Video Club Dreams c. Instituto Nacional de Cinematografia," La Ley [L.L.] (1995-D-
247) (Arg.). See Section 16 of Justice Belluscio's concurring opinion.

80. Id.; see also Gordillo, supra note 51.

81. Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of Justice],
17/12/1997, "Rodriguez, Jorge en: Nieva, Alejandro y otros c. Poder Ejecutivo Nacional," La Ley
[L.L.] (1997-E-884) (Arg.).

82. Id. The Court held that citizens could still challenge the constitutionality of DNUs. This
holding, however, is incompatible with the rest of the decision because if DNUs' oversight is an
exclusive function of the legislature, then how can courts review their constitutionality? See Gelli,
supra note 71.

83. Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of Justice],
19/08/1999, "Verrocchi Ezio Daniel c/ Poder Ejecutivo Nacional - Administraci6n Nacional de
Aduanas s/ acci6n de amparo," Fallos (1999-322-1726) (Arg.).
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boundary with respect to DNUs.
Finally, in May 2010 in Consumidores Argentinos c/ EN (hereafter

Consumidores Argentinos), the Court reaffirmed its commitment to Verrocchi's
stringent standard of review. It reasoned that the 1994 amendment intended to
limit the President's use of the DNU and that the exercise of legislative
functions by the executive branch was only constitutionally appropriate in
exceptional circumstances. Hence, the judiciary must determine whether the
circumstances invoked by the executive branch to justify a DNU indeed amount
to a state of necessity and urgency. The Court reaffirmed that a DNU must meet
one of the two situations established in the Verrocchi case to be constitutional. 84

It argued that its holding did not invade the executive branch's own powers but
rather reflected the judiciary's independence and its role as a check on the
executive.

The Supreme Court issued its decision in Consumidores Argentinos at an
opportune time. First, the Central Bank controversy had just been resolved by
the Chief's resignation and the withdrawal of legal challenges. Second, the case
concerned a DNU issued by a previous administration. Thus, in issuing its
decision, the Supreme Court revealed its position to the executive branch and
seemed to warn against future presidential attempts to strong-arm the other
branches through DNU orders such as the one used in the Central Bank
controversy.

In spite of the Consumidores Argentinos decision, the civil rights
organization's amparo suit before the Supreme Court challenging the
constitutionality of the 2006 statute regulating congressional oversight of DNUs
remains relevant. Consumidores Argentinos refers to a DNU issued before the
enactment of the 2006 statute, and hence does not resolve the petitioner's
challenge. Further checks on the executive branch's DNU power may be
forthcoming. The lower House recently approved a bill amending the 2006
statute to require a positive vote of both Houses to consider a DNU approved by
the legislature. This bill was still pending in the Senate when this article went to
print.

B. The Philippines

Turning to the Philippines, we see a similarly wide use of emergency
presidential decrees although its emergencies generally involve civil strife, not
economic crisis. A degree that establishes a state of emergency permits the
President to suspend legal protections for individuals. This produces conflicting
claims concerning whether Filipino security forces can handle the civil strife
without suspending such legal protections. More generally, executive orders are

84. Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of Justice],
19/05/2010, "Consumidores Argentinos c/ EN - PEN -Dto. 558/02-SS - ley 20.091 s/ amparo ley
16.986," Fallos (2010-C-923) (Arg.).
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issued in other situations simply to assert presidential prerogatives and limit
oversight.

The Philippine President's quasi-legislative authority has statutory and
constitutional dimensions. The 1987 Revised Administrative Code (Chapter 2,
Sections 2-7) categorizes the President's Ordinance Powers into five groups: (1)
executive orders of a general or permanent character that implement or execute
constitutional or statutory powers; (2) administrative orders that relate to
governmental operations; (3) proclamations that fix a date or declare a status or
condition of public interest; (4) memorandum orders and circulars that relate to
administrative details; and finally, (5) orders issued by the President in his or her
capacity as Commander-in-Chief of the Armed Forces of the Philippines. 85 We
discuss only the first and fifth types of executive orders, that is, those that make
policy or affect national security.

If the President issues an executive order pertaining to a power that the
Constitution entrusts to the legislature, the President must obtain prior statutory
authority. Permissible legislative delegations to the President include: tariff rates
and emergency powers. The legislature may also delegate to the people at
large, 86 to local governments, and to administrative bodies. 87 Non-delegable
matters include "appropriation, revenue or tariff bills, bills authorizing the
increase of the public debt, bills of local application and private bills," among

85. Instituting the "Administrative Code of 1987," Exec. Ord. No. 292, secs. 2-7 (Phil.)
[hereafter "Admin. Code 1987"], available at http://www.lawphil.net/executive/execord/
eol987/eo 292_1987.html.

86. Direct legislative delegation to the Filipino polity can take place in various forms, First,
direct delegation can occur at the lowest level of government through the system of local initiative
and referendum, where "registered voters of a local government unit may directly propose, enact, or
amend any ordinance." See Rep. Act No. 7160, supra note 37.

A second form of direct delegation is through a system of 'statutory' initiative and referendum,
which permits registered voters to enact or reject any law passed by Congress. See An Act Providing
for a System of Initiative and Referendum and Appropriating Funds Therefor, Rep. Act No. 6735
(1989) (Phil.), available at http://www.chanrobles.com/republicactno6735.htm.

Finally, apart from the statutorily-created mechanisms for local and statutory initiative and
referendum, the 1987 Philippine Constitution also gave Filipinos the direct power to amend the
Constitution through a constitutionalized system of initiative and referendum. See CONST. (1987),
art. XVII, sec. 2 (Phil.) ("Amendments to this Constitution may likewise be directly proposed by the
people through initiative upon a petition of at least twelve per centum of the total number of
registered voters, of which every legislative district must be represented by at least three per centum
of the registered voters therein."). See also Garcia v. Comm'n on Elections, G.R. No. 111230 (S.C.,
Sept. 30, 1994) (Phil.) (en banc), http://www.chanrobles.com/scdecisions/jurisprudencel994/
sepl994/gr I1l230_1994.php.

87. CONST. (1987), art. VI, sec. 23-24, 28; art. XVII, sec. 2 (Phil.). See also Rep. Act No.
6735, supra note 86; In re Santiago v. Comm'n on Elections, G.R. No. 127325 (S.C., Mar.19, 1997)
(Phil.) (en banc), http://www.chanrobles.com/scdecisions/jurisprudencel997/marl997/127325.php;
Lambino v. Comm'n on Elections, G.R. No. 174153, 174299 (S.C., Oct. 25, 2006) (Phil.) (en banc),
available at http://www.chanrobles.com/scdecisions/jurisprudence2006/october2006/174153php;
and Rep. Act No. 7160, supra note 37.
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others. 88 Further, to be valid, such delegation must be complete so that "the only
thing [the delegate] will have to do is to enforce it." The statute must contain
language that sets "the boundaries of the delegate's authority and prevent the
delegation from running riot."89 In spite of this restrictive language, in practice,
the Philippine Supreme Court uses a permissive standard to assess congressional
delegations of policymaking authority to the President. It has accepted the
following terms as adequate: interest of law and order, adequate and efficient
instruction, public interest, justice and equity, public convenience and welfare,
simplicity, economy and efficiency, standardization and regulation of medical
education, and fair and equitable employment practices.9 0 The Court has held
that the President's administrative power "enables the President to fix a uniform
standard of administrative efficiency and check the official conduct of his
agents." 9 1 In practice, this gives her broad discretion to manage administrative
agencies mostly by relying on her executive power so long as there is no explicit
statutory or constitutional language that vests discretion elsewhere in the
constitutional system. 92

In addition to exercising delegated powers, President Arroyo frequently
asserted implied and residual constitutional powers. During her nine-year
presidency, she wielded her powers as Commander-in-Chief of the Armed
Forces and Chief Executive to issue a number of controversial orders. Relying
on "residual" powers inherent in the presidency, the President issued
controversial proclamations declaring a state of emergency and directing "the
Armed Forces of the Philippines in the Face of National Emergency, to Maintain
Public Peace, Order and Safety and to Prevent and Suppress Lawless
Violence." 93 Also provoking criticism was an Executive Order that limited the
appearance of executive branch officials before Congress. 94 We begin with

88. CONsT. (1987), art. VI, sec. 24 (Phil.).

89. Gerochi v. Dep't of Energy, G.R. No. 159796 (S.C., Jul. 17, 2007) (Phil.) (en banc),
available at http://www.chanrobles.com/scdecisions/jurisprudence2007/july2007/159796%20.php.
The language of Gerochi echoes Justice Cardozo's concurring opinion in A. L. A. Schechter Poultry
Co. v. United States, 295 U.S. 495 (1935), one of only a few cases where the court declared the
delegation of legislative powers to the President unconstitutional. Justice Cardozo wrote that the
delegated power was "unconfined and vagrant" and that it was "delegation running riot." 295 U.S. at
551, 553.

90. See Justice Romero's dissenting opinion in Ass'n of Philippine Coconut Dessicators v.
Philippine Coconut Auth., G.R. No. 110526 (S.C., Feb 10, 1998) (Phil.), available at
http://www.chanrobles.com/scdecisions/jurisprudencel998/febl998/110526 romero.php.

91. Ople v. Torres, G.R. No. 127685 (S.C., Jul. 23, 1998) (Phil.) (en banc), available at
http://www.chanrobles.com/scdecisions/jurisprudencel998/jullI998/127685.php.

92. After assuming the presidency following President Joseph Estrada's resignation in 2001,
President Arroyo earned a fresh six-year term in the 2004 presidential elections. See Diane Desierto,
The Presidential Veil of Administrative Authority over Foreign-Financed Public Contracts in the
Philippines, UCLA PAC. BASIN L.J. (forthcoming under submission).

93. Pres. Proc. 1017 and Gen. Ords. 5, 6, supra note 49.

94. Exec. Ord. 464, supra note 49.
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proclamations of states of national emergency and then discuss assertions of
executive privilege that seek to limit legislative oversight. We conclude with a
brief section on the use of executive orders by the newly elected President
Benigno Aquino III.

1. The State of "National Emergency"

Presidential declarations of states of emergency can override constitutional
protections for individual rights. Because Filipino Presidents frequently have
used decrees to declare states of national emergency, we examine these actions
in some detail because of their potential threat to constitutional values. Two
recent cases illustrate the risks of unchecked emergency power.

In February 2006, President Arroyo issued Presidential Proclamation No.
1017 (hereafter "PP 1017"), declaring that the Philippines faced a state of
national emergency and commanding the Armed Forces of the Philippines
(AFP) to "maintain law and order." 95 On the same day, she issued General
Order Nos. 5 and 6 commanding the AFP to coordinate with the Philippine
National Police (PNP) to carry out PP 1017. She cited national security threats
posed by "authoritarians of the extreme Left" and "military adventurists of the
extreme Right."9 6 One week after the issuance of PP 1017, she issued
Presidential Proclamation No. 1021 lifting PP 1017, declaring that the state of
national emergency had ceased.

Many coercive acts occurred throughout the week that PP 1017 was in
force. The Office of the President cancelled all rally permits issued by local
governments. The police dispersed assemblies and raided "oppositionist"
newspapers. They confiscated news stories, documents, pictures, and mock-ups.
The police even arrested an opposition legislator and denied him contact with
his relatives during his detention. The police also attempted to arrest five other
perceived opposition legislators, but the House of Representatives extended
"sanctuary protection" to these individuals.9 7

A lawsuit brought by seven petitioners challenged the constitutionality of
PP 1017 and General Order No. 5 before the Supreme Court. Apart from
assailing the government's ongoing violations of constitutional rights, the
petitioners also questioned the factual and constitutional basis for declaring a
state of emergency. The Court, in an eleven to three vote, partially affirmed the
constitutionality of the Presidential actions in Prof Randolf S. David et al. v.

95. Pres. Proc. 1017, supra note 49.
96. Id.

97. David v. Arroyo, G.R. Nos. 171396 et. seq., (S.C., May 3, 2006) (Phil.) (en banc),
available at http://www.chanrobles.com/scdecisions/jurisprudence2006/may2006/G.R.%2No.%
20171396.php. See also Amando Doronila, Proclamation No. 1017: Policy Matrix of Slaughter,
PHILIPPINE DAILY INQUIRER, Sept. 4, 2006, available at http://newsinfo.inquirer.net'
inquirerheadlines/nation/view/20060904-18819/ProclamationNo._101 7%3A Policymatrix ofsla
ughter.
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Gloria Macapagal-Arroyo, as President and Commander-in-Chief-98 However,
the Court limited its inquiry to "grave abuse of discretion amounting to lack or
excess of jurisdiction on the part of any branch or instrumentality of the
government." 99 The Court explicitly rejected assertions of presidential authority
to issue decrees that direct the military to enforce obedience to all laws. At the
same time, it made the factual basis for the President's proclamation virtually
beyond review. 100 Its inquiry did not consider the correctness of the President's
decision, but only whether her decision was arbitrary. The Court stated that no
branch of government has a monopoly over public power in times of
emergency. 0 1 Rather, at such times the Constitution "reasonably demands that
we repose a certain amount of faith in the basic integrity and wisdom of the
Chief Executive." 1 02 The Chief Executive, however, must respect certain

98. David v. Arroyo, supra note 97

[The Court finds] ... that PP 1017 is constitutional insofar as it constitutes a call by
the President for the AFP to prevent or suppress lawless violence. ... However, PP
1017's extraneous provisions giving the President express or implied power (1) to
issue decrees; (2) to direct the AFP to enforce obedience to all laws even those not
related to lawless violence as well as decrees promulgated by the President; and (3) to
impose standards on media or any form of prior restraint on the press, are ultra vires
and unconstitutional. The Court also rules that under ... the Constitution, the
President, in the absence of legislation, cannot take over privately owned public utility
and private business affected with public interest.

In the same vein, the Court finds G.O. No. 5 valid. It is an Order issued by the
President --- acting as Commander-in-Chief--- addressed to subalterns in the AFP to
carry out the provisions of PP 1017. Significantly, it also provides a valid standard ---
that the military and the police should take only the 'necessary and appropriate actions
and measures to suppress and prevent acts of lawless violence.' But the words 'acts of
terrorism' found in G.O. No. 5 have not been legally defined and made punishable by
Congress and should thus be deemed deleted from the said G.O. ...

On the basis of the relevant and uncontested facts narrated earlier, it is also pristine
clear that: (1) the warrantless arrest of petitioners Randolf S. David and Ronald
Llamas; (2) the dispersal of the rallies and warrantless arrest of the KMU and
NAFLU-KMU members; (3) the imposition of standards on media or any prior
restraint on the press; and (4) the warrantless search of the Tribune offices and the
whimsical seizures of some articles for publication and other materials, are not
authorized by the Constitution, the law and jurisprudence. Not even by the valid
provisions of PP 1017 and G.O. No. 5.

99. Id, citing CONST. (Phil.), art. VIll, sec. 1.

100. Id.

101. Id

102. Id. (the Court explaining: "Our Constitution has fairly coped with this problem. Fresh from
the fetters of a repressive regime, the 1986 Constitutional Commission, in drafting the 1987
Constitution, endeavored to create a government in the concept of Justice Jackson's 'balanced power
structure.' Executive, legislative, and judicial powers are dispersed to the President, the Congress,
and the Supreme Court, respectively. Each is supreme within its own sphere. But none has the
monopoly of power in times of emergency. Each branch is given a role to serve as limitation or
check upon the other. This system does not weaken the President, it just limits his power, using the
language of McIlwain. In other words, in times of emergency, our Constitution reasonably demands
that we repose a certain amount of faith in the basic integrity and wisdom of the Chief Executive but,
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procedural limitations. 103 Thus, the Court accepted the President's
determination that a national emergency existed. However, because the Supreme
Court declined to review the factual basis for a declaration of national
emergency, it encouraged future attempts at Presidential lawmaking using
implied or residual executive powers.104

The President's response to one particularly violent event illustrates the
way that the executive can use emergency powers to limit its accountability. On
November 23, 2009 in Maguindanao Province, over sixty-seven journalists,
civilians, and lawyers, most of them women, were on their way to file an
opposition candidate's certificate of candidacy for governor. They were attacked
by at least 100 armed men, and most were brutally raped and murdered.105

Survivors as well as an alleged co-perpetrator identified Mayor Andal Ampatuan
Jr., a member of a prominent political family, as the leader of the massacre.
However, Ampatuan Jr. was not detained or arrested. The Office of the
President instead encouraged the Ampatuan family to voluntarily surrender their
family member, which it did. Searches in and near Ampatuan Jr.'s mansion
yielded large weapons caches, some containing material appropriated from the
Department of Defense. On December 5, President Arroyo issued Proclamation
No. 1959 (hereafter "PP 1959") placing Maguindanao under martial law, a level
above military emergency. She cited "deterioration of peace and order" and
"failure of the local judicial system" as justification for her declaration. 106

However, standard criminal procedures and police enforcement measures were
already well in motion, and there was no visible resistance to government forces.
Before PP 1959, in fact, the President already had declared Maguindanao
province to be in a state of emergency, which allowed military troops to take
control of the area. The police had made numerous arrests in addition to that of
Ampatuan Jr., and they had gathered and were examining forensic evidence.
Prosecutors were already preparing criminal charges. The Constitutional
Commission on Human Rights deputized a public interest lawyers group,

at the same time, it obliges him to operate within carefully prescribed procedural limitations.").

103. Id.

104. Diane Desierto, A Universalist History of the 1987 Philippine Constitution (I), 10
HISTORIA CONSTITUCIONAL 383 (2009) (sensitivity to the Constitution of 1987's universalist design,
orientation, and philosophy should constrain executive discretion, where the President characterizes
an ongoing situations as a "national emergency."), http://www.historiaconstitucional.com/
index.php/historiaconstitucional/article/viewFile/236/209; Diane Desierto, A Universalist History of
the 1987 Philippine Constitution (II), 11 HISTORIA CONSTITUCIONAL 427 (2010),
http://www.historiaconstitucional.conindex.php/historiaconstitucionallarticle/view/277/

2 44 .

105. See Analyn Perez and TJ Dimacali, The Ampatuan Massacre: A Map and Timeline, GMA-
7 NEws (Dec. 9, 2009), http://www.gmanews.tv/story/177821/the-ampatuan-massacre-a-map-and-
timeline.

106. Report of Her Excellency President Gloria Macapagal-Arroyo on Proclamation No. 1959,
PHILIPPINE DAILY INQUIRER, Dec. 6, 2009, (complete report on the declaration of martial law in
Maguindanao), available at http://media.inquirer.net/inquirer/media/PGMA-Report-on-Proclamation
-No. 1959.pdf.
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Centerlaw, to assist in bringing international forensic experts to conduct a
parallel investigation of the massacre. 107 Days before PP 1959 was issued, the
Armed Forces of the Philippines said that Maguindanao Province was already
restored to a "level of normalcy" and there was "no need for the declaration of
martial law." 108

PP 1959 was the first time that a President declared martial law and
suspended the privilege of the writ of habeas corpus under the 1987
Constitution. Indeed, it was the first such declaration since Ferdinand Marcos,
who ruled as a dictator, imposed martial law in 1972. Under the Constitution,
only cases of "invasion or rebellion, when the public safety requires it" justify
the declaration of martial law and suspension of the writ of habeas corpus. 109 if
any of these grounds exist, the President must report to Congress within 48
hours on the factual basis for the proclamation of martial law and/or the
suspension of habeas corpus.1 10

In her short report to Congress, President Arroyo asserted that there was an
"on-going rebellion" that justified the declaration of martial law and the
suspension of habeas corpus.1 11 This report noticeably lacked an official report
from the Armed Forces of the Philippines. The House majority, dominated by
the President's supporters, initially refused to convene Congress while citing its
support for PP 1959. After a public uproar, the House of Representatives agreed
to convene a joint session with the Senate, which took place 96 hours after the
declaration of martial law. Congress conducted a marathon public joint session,
but later suspended it without reaching the constitutionally-required vote to
extend or overturn the martial law declaration. 112 In the meantime, numerous
senators, citizens, lawyers, and public interest groups filed petitions with the

107. Nikko Dizon, CHR looks for more possible massacre victims, PHILIPPINE DAILY
INQUIRER, Dec. 9, 2009, available at http://newsinfo.inquirer.net/breakingnews/nation/view/
20091209-241072/CHR looks forpossible more massacre victims; Mark D. Meruefias, Agency
would not hesitate to bring case to the international court, GMA-7 NEWS, (Dec. 9, 2009),
http://www.gmanews.tv/story/178938/agency-would-not-hesitate-to-bring-massacre-case-to-
international-court.

108. Aie Balagtas See, AFP: no need for martial law in Maguindanao, GMA NEWS (Dec. 30
2009), http://www.gmanews.tv/story/1 78190/no-need-to-declare-martial-law-in-maguindanao-afp.

109. CONST. (1987), art. VII, sec. 18 (Phil.).

110. Id.

111. Proclamation 1959: Proclaiming a State of Martial Law and suspending the privilege of
the writ of habeas corpus in the province of Maguindanao except for certain areas, GMA NEWS,
Dec. 5, 2009 (text of martial law declaration as read by Executive Secretary Eduardo Ermita),
available at http://www.gmanews.tv/story/178582/full-text-arroyos-declaration-of-martial-law-in-
maguindanao.

112. Solita Collas-Monsod, No need for martial law, BUSINESS WORLD, Dec. 9, 2009,
available at http://www.bworldonline.com/main/content.phpid=2962; Maila Ager and Lira
Dalangin-Fernandez, Congress suspends joint session on law, PHILIPPINE DAILY INQUIRER, Dec. 9,
2009, available at http://newsinfo.inquirer.net/breakingnews/nation/view/20091209-241041/
Congress-suspends-joint-session-on-martial-law.
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Philippine Supreme Court questioning the constitutionality of PP 1959.113
Sixteen out of twenty-four Senators passed a "sense of the Senate" resolution
stating that PP 1959 was unconstitutional because there was no actual rebellion
in Maguindanao.11 4 Before the Court could rule on the petitions or Congress
could take a formal vote, the President revoked PP 1959.115 Instead, the
President has maintained a less constitutionally-stringent state of emergency
over Maguindanao and neighboring provinces. 1 16

As of this writing, the Philippine Supreme Court has yet to act on the
petitions challenging PP 1959. Regardless of the outcome of these petitions, the
importance of this case lies in the fact that the President relied on her sole
executive discretion (for example, characterizing events in Maguindanao as a
"rebellion" notwithstanding the Armed Forces of the Philippines' contrary
assessment) to declare martial law and suspend habeas corpus.' 1 7 With a few
months left before the expiration of her term and the conduct of fresh
Presidential elections, the President's action was troubling because Congress did
not constrain her and because of the inevitable time lag ofjudicial review.

During the ten days that PP 1959 was in effect in Maguindanao, the
President exercised absolute power that neither the Legislature nor the Supreme
Court was able to check effectively. While PP 1959 remained in effect, it
severely impaired the ability of police and other actors to independently gather
and preserve evidence. 1 1 8 Senior government officials worried that PP 1959
might have been issued as a pretext to clear the Ampatuan family's involvement
in the massacre or at least to lessen their potential legal responsibility.1 19 Both
PP 1017 and PP 1959 illustrate the symbolic and substantive power of the

113. Michael Lim Ubac and Leila Salaverria, Senators oppose martial law proclamation,
PHILIPPINE DAILY INQUIRER, Dec. 6, 2009, available at http://newsinfo.inquirer.net/inquirerhead
lines/nation/view/20091206-240387/Senators-oppose-Arroyos-martial-law-proclamation; Carlos H.
Conde, Critics challenge martial law in the Philippines, N.Y. TIMES, Dec. 7, 2009, available at
http://www.nytimes.com/2009/12/08/world/asia/08phils.html; Christina Mendez, Supreme Court
asked to rule on martial law proclamation, PHILIPPINE STAR, Dec. 14, 2009, available at
http://www.philstar.com/Article.aspx?articleld=532388&publicationSubCategoryld=63.

114. Aurea Calica and Jess Diaz, 16 senators: '1959' unconstitutional, THE PHILIPPINE STAR,
Dec. 9, 2009, available at http.//www.philstar.com/Article.aspx?articleld=530799.

115. Arroyo lifts martial law in Maguindanao, PHILIPPINE DAILY INQUIRER (Dec. 12, 2009),
http://newsinfo.inquirer.net/breakingnews/nation/view/20091212-241634/Arroyo-lifts-martial-law-
in-Maguindanao.

116. See Paolo Romero, State of emergency remains in Maguindanao, THE PHILIPPINE STAR,
Dec. 30, 2009, available at http://www.philstar.com/microsite/noynoy-first-100-days/article.aspx?
articleld=536754&publicationSubCategoryld=63.

117. See Diane Desierto, Universalist History Iand II, supra note 104.

118. Maria Althea Teves, More mass graves in Maguindanao, says human rights chief, ABS-
CBN NEWS (Dec. 9, 2009), http://www.abs-cbnnews.com/nation/12/09/09/more-mass-graves-
maguindanao-says-human-rights-chief.

119. Dona Pazzibugan, Petitions to high court stopping '1959' now total 7, PHILIPPINE DAILY
INQUIRER, Dec. 11, 2009, available at http://services.inquirer.net/mobile/09/12/12/html output/
xmlhtml/20091211-241314-xml.html.

2011] 271

26

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 8

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/8



272 BERKELEY JOURNAL OF INTERNATIONAL LAW

executive in the Philippines. Despite numerous constitutional limitations and a
rigid structural design for dealing with emergencies, President Arroyo eluded
these constraints by acting unilaterally, in a context where she could rely on key
majorities in Congress and the Supreme Court to accept afait accompli.

2. Executive Privilege

Allegations of bribery and the fraudulent execution of public infrastructure
and procurement contracts led to a 2005 inquiry by the Philippine Senate. It
issued subpoenas to obtain the testimony of various executive officials. 120 In
response, the President issued Executive Order (E.O.) No. 464 that elaborated
her office's position on the doctrine of executive privilege. The Order invokes
the separation of powers to shield the executive from oversight and entirely
ignores the complementary principle of checks and balances. Section One of
E.O. No. 464 states that "to implement the Constitutional provisions on the
separation of powers between co-equal branches of the government, all Heads of
Departments of the Executive Branch of the government shall secure the consent
of the President prior to appearing before either House of Congress."l 2 1 in
addition, it gives the President the authority to require hearings to be conducted
in executive session. Section Two states that confidentiality based on executive
privilege is "fundamental to the operation of government and rooted in the
separation of powers under the Constitution."1 22 It then gives a very broad
definition of what and who is covered. Petitioners challenged the
constitutionality of E.O. No. 464 in the Philippine Supreme Court in 2006 in
Senate of the Philippines et al. v. Eduardo R. Ermita, in his capacity as
Executive Secretary and alter-ego, et al.12 3 The Court unanimously declared
parts of E.O. No. 464 unconstitutional, but it upheld a number of key
provisions. 124 The net result was that E.O. No. 464 continued to extend
executive privilege to officials in the executive branch. 125

120. See Gil C. Cabacungan Jr. and Tonette Orejas, Senate May Reopen Northrail Probe,
PHILIPPINE DAILY INQUIRER, Nov. 13, 2007, available at http://newsinfo.inquirer.netibreakingnews/
nation/view article.php?articleid=100560.

121. Executive Order No. 464 (series of 2005), sec. 1.
122. Id. sec. 2.

123. Senate of the Philippines v. Ermita, G.R. Nos. 1697777 et seq., (S.C., Apr. 20, 2006)
(Phil.) (en banc), available at http://www.lawphil.net/judjuris/juri2006/apr2006/gr_169777_ 2006.
html.

124. Id. The dispositive portion of the decision states:

Sections 2(b) and 3 of Executive Order No. 464 (series of 2005), "Ensuring
Observance of the Principle of Separation of Powers, Adherence to the Rule on
Executive Privilege and Respect for the Rights of Public Officials Appearing in
Legislative Inquiries in Aid of Legislation Under the Constitution, and For Other
Purposes," are declared VOID. Sections I and 2(a) are, however, VALID. (Emphasis
and capitalization in the original.)

125. Executive Order No. 464 (series of 2005), sec. 2.
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Nearly two years later, a controversial government procurement contract
sparked a new investigation by the Senate. Romulo Neri, the Secretary of the
National Economic Development Authority (NEDA), testified that he was
offered a bribe to endorse a particular procurement contract. When Senators
asked about the President's involvement in approving the contract, Neri invoked
the executive privilege afforded to him by E.O. No. 464. After the Senate
ordered his arrest for refusing to answer its questions, Neri filed a petition with
the Philippine Supreme Court. In a nine to six vote, the Court majority upheld
the claim of executive privilege in Romulo L. Neri v. Senate Committee on
Accountability of Public Officers and Investigations, et al., which expanded the
doctrine of executive privilege beyond Senate v. Ermita.126 The decision
imported doctrinal tests from foreign sources, particularly American
jurisprudence, without undertaking an analysis of the nature of executive power
under the Philippine Constitution. The Court majority relied on a conception of
broad residual executive power to justify the expansion of the privilege, even
against constitutional rights to public information. 127

3. Executive Orders under President Benigno Aquino III

The May 10, 2010 elections ushered in the new administration of President
Benigno Aquino III, who earned a strong mandate from the Filipino electorate,
leading the other presidential candidates by about five million votes. 128 At the
same time, former President Arroyo moved to the legislature after winning the
congressional race for her local district in Pampanga.129

During his first three months in office, President Aquino III issued four
executive orders, three of which are presently subject to challenges before the
Philippine Supreme Court for alleged subversion of constitutional checks and
balances. Executive Order No. 1 created the Philippine Truth Commission. The
Truth Commission is an investigative body charged with submitting "reports of
graft and corruption of such scale and magnitude that shock and offend the
moral and ethical sensibilities of the people, committed . .. during the previous
administration."1 30 It is also supposed to issue recommendations to the Office of
the President, the Congress, and the constitutionally-independent Office of the

126. Neri v. Senate Comm., G.R. No. 180643 (S.C., Mar. 25, 2008) (Phil.) (en banc), available
at http://www.chanrobles.com/scdecisions/jurisprudence2008/march2008/180643.php.

127. For the extended analysis of Senate v. Ermita and the current state of the doctrine of
executive privilege in the Philippine constitutional system, see Diane Desierto, Universalist
Constitutionalism in the Philippines: Restricting Executive Particularism in the Form of Executive
Privilege, I VERFASSUNG UND RECHT IN UBERSEE/J.L. & POL. IN AFR., ASIA, & LATIN AMERICA 80
(2009).

128. Kate McGrown, Benigno Aquino sworn in as new Philippine President, BBC NEWS (Jun.
30, 2010), http://www.bbc.co.uk/news/10457448.

129. Arroyo wins Congress seat in Pampanga, GMA NEWS (May 12, 2010),
http://www.gmanews.tv/story/190811/arroyo-wins-congress-seat-in-pampanga.

130. Executive Order No. 1 (series of 2010).
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Ombudsman. 131 Arroyo allies in the House of Representatives have
characterized the Commission as an unlawful creation of the Executive
Branch, 132 claiming that the Commission requires a legislative mandate because
it has considerable fact-finding, subpoena and investigative powers. 133 On

131. Creating the Philippine Truth Commission of 2010, Exec. Ord. No. I (Phil.), available at
http://www.gov.ph/2010/07/30/executive-order-no- 1/.

132. Paolo Romero, Truth body faces legal challenge, THE PHILIPPINE STAR, Aug. 1, 2010,
available at http://www.philstar.com/Article.aspx?articleld=598633&publicationSubCategoryld=63;
Sophia Dedace and Amita Legaspi, Arroyo allies ask SC to void EO on Truth Commission, GMA
NEWS (Aug. 10, 2010), http://www.gmanews.tv/story/198384/arroyo-allies-ask-sc-to-void-eo-on-
truth-commission.

133. Section 2 of Executive Order No. 1 states:

SECTION 2. Powers and Functions. - The Commission, which shall have all the
powers of an investigative body under Section 37, Chapter 9, Book I of the
Administrative Code of 1987, is primarily tasked to conduct a thorough fact-finding
investigation of reported cases of graft and corruption referred to in Section 1,
involving third level public officers and higher, their co-principals, accomplices and
accessories from the private sector, if any, during the previous administration and
thereafter submit its finding and recommendations to the President, Congress and the
Ombudsman. In particular, it shall:

a) Identify and determine the reported cases of such graft and corruption which it will
investigate;

b) Collect, receive, review and evaluate evidence related to or regarding the cases of
large scale corruption which it has chosen to investigate, and to this end require any
agency, official or employee of the Executive Branch, including government-owned
or controlled corporations, to produce documents, books, records and other papers;

c) Upon proper request or representation, obtain information and documents from the
Senate and the House of Representatives records of investigations conducted by
committees thereof relating to matters or subjects being investigated by the
Commission;

d) Upon proper request and representation, obtain information from the courts,
including the Sandiganbayan and the Office of the Court Administrator, information
or documents in respect to corruption cases filed with the Sandiganbayan or the
regular courts, as the case may be;

e) Invite or subpoena witnesses and take their testimonies and for that purpose,
administer oaths or affirmations as the case may be;

f) Recommend, in cases where there is a need to utilize any person as a state witness
to ensure that the ends of justice be fully served, that such person who qualifies as a
state witness under the Revised Rules of Court of the Philippines be admitted for that
purpose;

g) Turn over from time to time, for expeditious prosecution, to the appropriate
prosecutorial authorities, by means of a special or interim report and recommendation,
all evidence on corruption of public officers and employees and their private sector
co-principals, accomplices or accessories, if any, when in the course of its
investigation the Commission finds that there is reasonable ground to believe that they
are liable for graft and corruption under pertinent applicable laws;

h) Call upon any government investigative or prosecutorial agency such as the
Department of Justice or any of the agencies under it, and the Presidential Anti-Graft
Commission, for such assistance and cooperation as it may require in the discharge of
its functions and duties;
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December 7, 2010, the Philippine Supreme Court voted 10-5 to declare the
Truth Commission unconstitutional for violating the equal protection clause of
the Constitution "as it singles out for investigation reports of graft and
corruption in the previous administration". 134

Executive Orders Nos. 2 and 3 were also challenged before the Philippine
Supreme Court when they became the basis for President Aquino III's mass
removal of President Arroyo's appointees. 135 E.O. No. 2 specifically revoked all
midnight appointees made by the former President and other appointing
authorities. 136 Executive Order No. 3 revoked former President Arroyo's E.O.
No. 883, which had automatically vested government lawyers with a high civil
service rank (CESO III) without complying with the rules and procedures of the
Career Executive Service Board. 137 E.O. Nos. 2 and 3 have been challenged

i) Engage or contract the services of resource persons, professionals and other
personnel determined by it as necessary to carry out its mandate;
j) Promulgate its rules and regulations or rules of procedure it deems necessary to
effectively and efficiently carry out the objectives of this Executive Order and to
ensure the orderly conduct of its investigations, proceedings and hearings, including
the presentation of evidence;
k) Exercise such other acts incident to or are appropriate and necessary in connection
with the objectives and purposes of this Order.

134. See the report at: http://www.abs-cbnnews.com/nation/12/07/10/sc-rules-truth-
commission-unconstitutional.

135. Aquino fires Arroyo 'midnight appointees', ABS-CBN NEWS (Oct. 7, 2010),
http://www.abs-cbnnews.com/nation/08/04/10/aquino-fires-arroyo-midnight-appointees. See also
Genalyn Kabiling and David Cagahastian, EO No. 2 legal, Palace insists, MANILA BULLETIN (Oct.
7, 2010), http://www.mb.com.ph/node/270920/eo-no-2-legal-palace-in; see Edu Punay, Palace
urged to wait for SC ruling on appointments, PHILIPPINE STAR, Oct. 7, 2010, available at
http://www.philstar.com/Article.aspx?articleld=602260&publicationSubCategoryld=63; see also
Joker chides Palace lawyers for 'rush jobs' on 3 EOs, toll VAT issue, BUSINESS MIRROR, Oct. 7,
2010, available at http://businessmirror.com.ph/home/nation/155-joker-chides-palace-lawyers-for-
rush-jobs-on-3-eos-toll-vat-issue.

136. Recalling, Withdrawing, and Revoking Appointments Issued by the Previous
Administration in Violation of the Constitutional Ban on Midnight Appointments, Exec. Ord. No. 2
(Phil.), available at http://www.gov.ph/2010/07/30/executive-order-no-2/. This order defines
midnight appointments in the following manner:

SECTION 1. Midnight Appointments Defined. - The following appointments made
by the former President and other appointing authorities in departments, agencies,
offices, and instrumentalities, including government-owned or controlled
corporations, shall be considered as midnight appointments:

(a) Those made on or after March 11, 2010, including all appointments bearing dates
prior to March 11, 2010 where the appointee has accepted, or taken his oath, or
assumed public office on or after March 11, 2010, except temporary appointments in
the executive positions when continued vacancies will prejudice public service or
endanger public safety as may be determined by the appointing authority.
(b) Those made prior to March 11, 2010, but to take effect after said date or
appointments to office that would be vacant only after March 11, 2010.
(c) Appointments and promotions made during the period of 45 days prior to the May
10, 2010 elections in violation of Section 261 of the Omnibus Election Code.

137. See An Executive Order Revoking Executive Order No. 883, Exec. Ord. No. 3. (Phil.),
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both on the grounds of legislative encroachment and as an exercise in the
arbitrary misuse of executive power.1 38 On October 13, 2010, the Philippine
Supreme Court issued a status quo ante order preventing President Aquino from
implementing E.O. No. 2 while the petitions were being heard by the Court. 139

E.O. 3 is still before the Court.

C. Conclusions on the Use ofExecutive Decrees

Argentine and Philippine Presidents have used executive decrees to
exercise power in ways that override or limit legislative oversight and control.
The supreme courts in both countries have provided limited oversight, and even
when it does occur, court review is likely too slow to be effective. If the
President's quasi-legislative authority is not based on legislative authorization, it
is difficult to ensure institutional accountability when the President asserts that
she has residual or implied powers to make law under the constitution. Her basic
claim is that if the legislature has not acted in certain areas, the President can act
unilaterally unless Congress intervenes. Even when that power is exercised
under legislative authorization, the Argentine and Filipino cases show how
difficult it can be to constrain Presidents operating with weak or politically
supportive legislatures.

Review of executive decrees by the Supreme Courts in Argentina has until
recently been inconsistent. In 1995, the Court held that DNUs cannot be ratified
through legislative silence, but in 1997 it held that the oversight of DNUs is an
exclusive function of Congress, with no role for the courts as a check on
executive action. In 1999 the Court swung toward stringent review of decrees by
limiting DNUs to cases where ordinary constitutional procedures are impossible
to follow due to force majeure circumstances, or where immediate action is
necessary. By May 2010, the Argentine Court seemed to have found a consistent
approach to handling the intertwined concepts of the separation of powers and
checks and balances. It declared that it would review both the factual basis of
DNUs and the underlying rationale while at the same time claiming to respect
the separation of powers.

In contrast, the Philippine Supreme Court has been moving in a more
consistently deferential direction. In two recent cases, it first chose not to review
the factual basis for the President's declaration of national emergency despite
having done so in previous cases. Then it simply referred to a "larger concept of
executive privilege"' 4 0 within the Constitution to justify transposing broader

available at http://www.gov.ph/2010/07/30/executive-order-no-3/.

138. Edmer F. Panesa, 2 petitions vs. EO 2 filed with High Court, MANILA BULLETIN (Aug. 9,
2010), http://www.mb.com.ph/node/271539.

139. Tetch Torres, SC stops Aquino from revoking Arroyo midnight appointments, PHILIPPINE
DAILY INQUIRER, Oct. 13, 2010, available at http://newsinfo.inquirer.net/breakingnews/
nation/view/20101013-297557/SC-stops-Aquino-from-revoking-Arroyo-midnight-appointments.

140. Neri v. Senate Comm., supra note 126.
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forms of executive privilege in such a way as to limit the constitutional right to
public information. Ultimately, the problem lies in the way the Supreme Court
has articulated the concept of "residual" executive power."1 4 1 A narrow Court
majority first articulated this notion in 1989 as something, which is
"traditionally considered as within the scope of 'executive power."' 4 2 Under
this nebulous formulation, that court later appeared to rely on conceptions of
residual executive power that resonated with the strong executive model of the
1935 and 1973 Philippine Constitutions.

Both the Argentine and the Philippines constitutions give Presidents a
range of decree powers, but at the same time they seek to limit the exercise of
these powers. However, the legislatures in each country have seldom operated as
an effective check on executive power. Nor have the supreme courts, despite
periodically hearing cases that require them to determine the limits of these
powers. Furthermore, they have been reluctant to review mixed questions of fact
and law that might lead to charges of political interference, although the recent
Consumidores Argentinos case in Argentina established that the judiciary may
evaluate the factual circumstances supporting DNUs. The courts' acceptance of
emergency justifications seems incompatible with the paradigm of diffuse
powers and constitutional rights that lie behind the new constitutions in place in
each country. Until the May decision, the Argentine court had not developed a
consistent jurisprudence, in some cases refusing to review executive action by
claiming that the legislature is the proper body to exercise oversight, not the
courts. The Philippine Supreme Court also recognizes a sphere of unreviewable
executive discretion as an indispensable aspect of the doctrine of separation of
powers and the nature of executive power. Both courts used the separation of
powers as a principle for limiting the reach of checks and balances. Until the
Argentine Court's May 2010 decision, they did not invoke checks and balances
as a necessary complement to executive power. It remains to be seen how this
recent decision will play out in practice.

III.
BUDGETARY MANAGEMENT AND GOVERNMENT REORGANIZATION

A key aspect of constitutional design is the placement of responsibility for
determining overall levels of government taxation and expenditures and for
making budgetary allocations to particular programs. In all presidential systems
the legislature is deeply involved in these decisions, but at the same time
expediency requires that the executive have some freedom to allocate funds and

141. See the discussion of residual executive power in Province of North Cotabato v. Gov't of
the Republic of the Philippines, G.R. Nos. 183591 et seq., (S.C., Oct. 14, 2008) (Phil.) (en banc),
available at http://www.lawphil.net/judjuris/juri2008/oct2008/gr_183591_2008.html.

142. Marcos v. Manglapus, G.R. No. 88211 (S.C., Sept. 15, 1989) (Phil.) (en banc), available at
http://www.chanrobles.com/scdecisions/jurisprudencel989/sepl989/gr 8821 1_1989.php.
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shift spending between categories to deal with unexpected contingencies. Thus,
this aspect of government acutely raises the tension between separation of
powers in its bureaucratic rationality form and checks and balances as an aspect
of popular control.

A. Argentina

According to the Argentine Constitution, the legislature promulgates the
government budget and estimates revenue needs. The executive, in turn,
executes the budget. The 1994 amendment transferred the power to execute the
budget from the President to the Chief of Cabinet; however, this has little
practical effect because the President oversees the Chief of Cabinet. 14 3 In
practice, the National Budget Office, an office within the Ministry of Economy
under control of the executive branch, prepares the budget bill based on
submissions from the national administration. 144 The President must submit the
final budget bill to the legislature before September 15, and the bill must include
an explanation of the objectives that the government intends to achieve, as well
as of the methodology that it used to estimate revenues and expenditures. 145

The Constitution provides several legislative checks on executive
budgetary authority, but all of them work poorly. First, Congress reviews past
government spending through a document called the "investment account" that
explains the budget's execution, the treasury's state of affairs, the state of the
public debt, the accounting and financial state of the government, and the
economic and financial results of past government spending. It also paints a
general picture of the degree to which the government has accomplished the
goals and objectives of the budget bill. The President is supposed to submit the
investment account to Congress before June 30 of the year following the budget
bill's approval. 146 Within the legislature, a special bicameral committee
analyzes the investment account and submits a report to both Houses. 147 The
legislature can either accept or, if it considers that the executive infringed the
budget law or any other statute regulating the budget's execution, reject the

143. Art. 75, Sec. 8; Art. 99, Sec. 10; Art. 100, Secs. 6-7, CONsTrrucI6N NACIONAL [CONST.
NAC.] (Arg.).

144. See Apru6base la estructura organizativa del primer nivel operativo del citado
Departamento de Estado, Decree No. 1359, Oct. 5, 2004 (Arg.), available at http://infoleg.mecon.
gov.ar/infoleglnternet/anexos/95000-99999/99689/texact.htm.

145. Disposiciones generales. Sistemas presupuestario, de crddito pdblico, de tesoreria, de
contabilidad gubernamental y de control interno, Law No. 24156, Arts. 16-17, 26, Sept. 30, 1992
(Arg.) [hereafter "Financial Management Act"], available at http://www.infoleg.gov.ar/
infoleglntemet/anexos/0-4999/554/texact.htm.

146. Id. art. 95.

147. Comision Parlementaria Mixta Revisora de Cuentas, Law No. 23847, Arts. 2, 5, Sept. 26,
1990, [1990-D] A.D.L.A. 3692 (Arg.) (establishing the functions of the Mixed Parlimentary
Commission encharged with reviewing the national administration accounts).
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investment account. 148 This process is a weak oversight mechanism. The main
problem is delay, both in the committee and in the legislature. For example,
according to a 2005 report of the General Accounting Office of the Ministry of
Economy, the President submitted the 1990 investment account to Congress in
1993, and Congress approved it in 1994.149 Congress approved the 1992
account in 1996, and the 1993 account in 1997.150 Further, in November 2007,
the legislature passed a single statute that approved the investment accounts of
the budgets for the period from 1999 to 2004.151

Second, although the legislature is supposed to estimate revenues and
expenditures, in reality it rarely adjusts the executive's formulation of the
budget. The General Audit Office, which is an external oversight body, assists
the legislature in monitoring the executive and is controlled by a special
bicameral committee that oversees the execution of the budget.152 In theory, the
General Audit Office should help evaluate the budget and prevent delays.
However, it does not have sufficient power or independence to carry out its
duties due to several organizational and practical weaknesses. We will outline
these in section IV.A. 1 as part of our assessment of oversight institutions.

Finally, in addition to the difficulties that the legislative branch and
independent governmental institutions face in controlling and limiting the
executive branch, two specific practices enhance its discretionary authority.
These are the use of secret funds and the congressional practice of giving the
executive branch special powers to circumvent budgetary controls. These later
powers are termed "superpowers," and they reside in the Chief of Cabinet. The
Executive could seek to justify these practices on both national emergency and
good management grounds. However, in practice they often do little more than
enhance the powers of the President.

Two secret decrees issued in 1955-1956 first authorized the use of secret
funds to maintain state secrets related to intelligence activities. These were later
ratified by a secret decree-law (a "law" issued by a de facto president) in
1969.153 Under these decrees, the executive can issue rules that are never
published nor subject to congressional control. In time, the intelligence agency

148. Art. 75, Sec. 8, CONSTITUCI6NNACIONAL [CoNsT. NAC.] (Arg.).

149. Ministerio de Economia y Finanzas Nblicas, La Cuenta de Inversi6n: El Control de la
Cuenta de Inversi6n, (Oct. 8, 2010), available at. http://www.mecon.gov.ar/hacienda/cgn/
xxcongreso/trabajos/comisionmixta.pdf.

150. Id.

151. Aprudbanse las Cuentas de Inversi6n presentadas por el Poder Ejecutivo, Law No. 26328,
Nov. 28, 2007 (Arg.), available at http://www.infoleg.gov.ar/infolegInternet/anexos/135000-
139999/136123/norma.htm.

152. See Art. 85, CONSTITUCION NACIONAL [CoNsT. NAC.] (Arg.); see also Financial
Management Act, Law No. 24156, supra note 144, at art. 127.

153. See Lucio Fernindez Moores, La Justicia Apunta a los Bienes Declarados por Ex
Funcionarios, CLARIN (May 10, 2005), http://www.clarin.com/diario/2005/05/10/elpais/p-
00301.htm.
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Secretaria de Inteligencia del Estado (SIDE) and several other agencies, such as
the Ministry of Defense, the Ministry of Interior, the Ministry of Foreign
Affairs, and Congress itself, obtained authorization to use such funds. Little is
known about the use of these secret funds because of this lack of oversight,
although occasionally a persistent journalist manages to obtain information
about their allocation. 154 An expert report, commissioned by the Supreme Court
in connection with a corruption investigation, determined that from 1988 to
2001, secret funds totaled $4 billion pesos (about $1 billion dollars at current
exchange rates), and that SIDE received 70% of these funds. 155 It is a common
suspicion within society that secret funds are also likely used to finance political
campaigns, a suspicion supported by the fact that these funds significantly
increase during electoral periods. 15 6 In 2001, the National Intelligence Act
created a Bicameral Oversight Committee of Intelligence Agencies and
Activities to monitor both intelligence activities and the secret funds. 157

However, the committee remained inactive until 2004, and its initial members
explained that, although the Committee would subject SIDE to tighter control, it
would not monitor secret funds. 158 The Committee did not give any reason for
ignoring the second part of its mandate, and there is no real reason-at least not
a legal one-for that.

The Congress has also delegated "superpowers" to the executive that allow
it to reallocate budgetary accounts at will, circumventing budgetary controls.
This practice began in March 2001, when the legislature delegated to the
executive broad legislative powers to handle the severe economic and financial
crisis. 159 Although Congress later repealed these special powers, ensuing
governments restored them by including emergency provisions in the budget
acts from 2002 to 2006 that delegated the powers directly to the Chief of
Cabinet. 160 In 2006, amendments to the Financial Management Act

154. In 2005, Clarin reported that Duhalde and Kirchner had respectively assigned $99 and $12
million pesos to the SIDE through secret decrees. See Daniel Santoro, Fondos Reservados
Confirman que Kirchner y Duhalde Aumentaron los Gastos de la SIDE, CLARIN (Feb. 13, 2005),
http://www.clarin.com/diario/2005/02/13/elpais/p-00315.htm.

155. See Gerardo Young, Revelan el Uso de Mds de 4.000 Millones de Fondos Reservados,
CLARIN (Feb. 1, 2004), http://www.clarin.com/diario/2004/02/01/p-00315.htm.

156. See Laura Saldivia, Secret Expenditures and Record Voting (2004) (unpublished working
paper) (on file with authors) (providing data on SIDE's expenditures in times of elections from 1993
to 2004).

157. Bases juridicas, orgdnicas y funcionales del Sistema de Inteligencia de la Naci6n, Law No.
25520, Dec. 3, 2001 (Arg.), available at http://www.infoleg.gov.ar/infolegInternet/anexos/70000-
74999/70496/norna.htm.

158. See Alfredo Gutidrrez, El Congreso vigila la SIDE, pero sin controlar los fondos
reservados, CLARIN (Jan. 04, 2004), http://www.clarin.com/diario/2004/01/04/p-00601.htm.

159. Delegaci6n del ejercicio de atribuciones legislativas, Law No. 25414, Mar. 29, 2001
(Arg.), available at http://www.infoleg.gov.ar/infoleglntemet/anexos/65000-69999/

6 65 59 /norma.
htm.

160. See, e.g., Aprudbase el Presupuesto de Gastos y Recursos de la Administraci6n Nacional
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institutionalized these superpowers. 16 1 Today, the Chief of Cabinet may
reassign budgetary accounts at will. The only restriction on the Chief of Cabinet
is that the legislature must approve increases in budgetary lines related to secret
funds or intelligence funds. 162 Hence, the Chief of Cabinet, who was meant to
function as an escape valve in times of political crises, has become instead a
means for the executive to acquire even more power. Alleged misuse of these
superpowers has been at the heart of current controversies over President
Kirchner's issuance of the DNUs in connection with the transfer of funds from
the central bank, discussed in section II.A. In June 2010, the lower house
approved a bill, which was still pending in the Senate when this article went to
print, that eliminates the President's superpowers, although the executive has
stated that if the bill is approved in the Senate, the President will veto the
statute.163

Further, when the government faces a fiscal surplus, it can deliberately
underestimate revenues and then use the excess revenues free from budgetary
control. Every budgetary law since 2004 shows a surplus, and billions of dollars
per year have been managed outside the regular budgetary process. The bill
approved by the lower house in June dealing with superpowers also provides
that the executive cannot reassign excess revenues without congressional
approval.164 It has yet to pass in the upper house, and its approval is highly
unlikely, because the opposition does not control the Senate. Since the last
legislative election, the Senate has been unable to approve major bills passed by
the lower house that seek to check the executive. 165

In addition to secret funds, the executive branch has increasingly made use
of fiduciary funds, which, since 2003, are subject to fewer budgetary constraints
than other categories. The budget act does not determine their precise use or
their geographical distribution. Although the Chief of Cabinet is supposed to
inform the legislature about the use of fiduciary funds, he made no reports in
2003 and 2004 and only incomplete reports in 2005 and 2006, but Congress did
not attempt to improve its control over these funds. 166 The combination of these

para el Ejercicio 2004, Law No. 25827, Nov. 26, 2003 (Arg.) (setting the budget for 2004), available
at http://www.infoleg.gov.ar/infoleglnternet/anexos/90000-94999/91229/texact.htm.

161. Modificaci6n, Law No. 26124, Aug. 7, 2006 (Arg.), available at
http://www.infoleg.gov.ar/infolegInternet/anexos/1 15000-119999/118648/norma.htm.

162. Id.

163. See El Oficialismo Insiste en Amenazar Con el Veto al Recorte de los Superpoderes,
CLARIN, Jun. 24, 2010, available at http://www.clarin.com/politica/congreso/superpoderes-
kirchnerismo-oposicion-veto_presidencial_0_286171544.html.

164. See Atilio Bleta, Diputados Dio Media Sancidn a la Eliminaci6n de los Superpoderes,
CLARIN, Jun. 24, 2010, available at http://www.clarin.com/politica/congreso/Diputados-media-
sancion-eliminacion-superpoderes 0_286171400.html.

165. See Gabriel Sued, La Oposici6n, Sin Exitos en el Congreso, LA NACION, Oct. 12, 2010,
available at http://www.1anacion.com.ar/nota.asp?nota-id=1314018.

166. See Oscar Dario Rinaldi and Damidn Staffa, Control de la Ejecucidn de los Fondos
Fiduciarios Estatales: Debilidades en la Presentaci6n de Informes del Poder Ejecutivo y su
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discretionary mechanisms-secret funds, superpowers, budget underestimation,
and fiduciary funds-has allowed successive executives to manage public funds
with little or no control. The executive's discretion over budget management and
the lack of adequate checks have systematically expanded opportunities for
corruption. 167 The use of secret funds of the SIDE allowed three major cases of
corruption to emerge. One case related to the cover up of a terrorist attack on the
Jewish organization AMIA in 1994. A second case involved the alleged
payment of bribes from the government to a group of Senators to ensure the
passage of a labor law in 2000. A third concerned the payment of extra-salaries
to high-level officials during Menem's ten years of government. Other recent
scandals also show the consequences of these discretionary spending
mechanisms, such as the Skanska scandal, where alleged bribes were connected
to a procurement contract managed through a fiduciary fund, and the various
investigations of ministries and secretaries, some of whom have been forced to
resign, for the suspicious use of public funds.

B. The Philippines

The Philippine President has considerable freedom to redirect budgetary
authority and to reorganize the government. The Constitution clearly delegates
some of these broad powers to the President. However, the President appears
simply to assume others in ways that could violate constitutional constraints on
executive power.

The 1987 Constitution separates the legislature's appropriations power and
the President's authority to propose the annual budget for Congressional
approval. 16 8 The President can line-item veto "any particular item or items in an
appropriation, revenue, or tariff bill," including the General Appropriations Act
(GAA)-which outlines the annual government budget.169 The President cannot
unilaterally introduce or add items omitted from the final bill. A vote by two-
thirds of the membership of each legislative chamber can override the executive
veto. 170

The legislature is responsible for approving the annual GAAs, and the
Constitution expressly prohibits transfers of appropriations without legislative

Tratamiento por el Congreso, ASOCIACI)N MUTUA FEDERAL DE EMPLEADOS DE LAS
ADMINISTRACIONES P&BLICAS (Sept. 28, 2006), available at www.amfeafip.org.ar/seminarios/
2006/jujuy/documentos/08.pdf.

167. See Natalia A. Volosin, Presidential Corruption: a Case Study of Argentina 1989-2009
(unpublished, on file with authors) (connecting Argentina's hyper-presidential system to corruption
at high levels of the executive branch through a study of major cases from 1989 to 2009).

168. CONST. (1987), art. VII, sec. 22; art. VI, sec. 25 (Phil.).

169. Id. art. VI, sec. 27(1)-(2).

170. Id.
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authorization. 17 1 The Administrative Code of 1987 requires the GAA to specify
budgetary programs and projects for each government agency. 172 Salary
increases or adjustments cannot be funded from GAA appropriations unless
specifically authorized by law or appropriate budget circular. 173 In practice,
however, each GAA since 1996 has authorized the President to augment items
in the general appropriations law with savings from other appropriated items
within the Executive branch, in spite of the constitutional requirement that the
legislature authorize transfers of appropriations in the budget bill. 174 The
President can only realign its budget subject to prior statutory authorization. 175

In recent years, the Arroyo presidency did not appear to have paid
sufficient attention to the standard of specificity and accountability mandated
under the Administrative Code. According to some critics, there has been a
profusion of budget increases for some government projects with little, if any,
description of their use. In 2008, the Alternative Budget Initiative, a budget
reform advocacy NGO consortium, claimed that the "economic stimulus fund"
signed into law in 2009 would be used as an "election-stimulus fund" to aid the
President's political allies. 176 It also worried that discretionary funds invited
corruption. 177 A recent audit report showed that, in 2009, the President funded
some of her foreign travel with the government's emergency fund earmarked for
calamities. She used almost the entire $16.6 million in the fund, leaving the
government with few resources to respond to numerous natural disasters and
massive flooding, which occurred that same year.178 Budget impounding-that
is, presidential actions withholding funds already appropriated "when revenues
are scarce" 179-thus creates a lack of transparency in the administration of the

171. Id. sec. 25(5).

172. Admin. Code 1987, Exec. Ord No. 292, supra note 85.

173. Id. book VI, ch. 7, sec. 60.

174. See, e.g., General Appropriations Act of 2005, Rep. Act No. 9336, Sec. 59, available at
http://www.dbm.gov.ph/dbm_publications/gaa_2005/gaa 2005.htm; General Appropriations Act of
2002, Rep. Act No. 9162, Sec. 53, available at http://www.dbm.gov.ph/dbmpublications/gaa 2002/
dl/gaa2002.htrn.

175. CONST. (1987), art. VII, sec. 25 (Phil.).

176. Tita Valderarna, P50-B 'economic stimulus fund' also 'election stimulus fund'?,
PHILIPPINE CENTER FOR INVESTIGATIVE JOURNALISM (Feb. 1, 2009), http://www.pcij.org/i-
report/2009/budget-process2.html.

177. Id. (quoting Professor Leonor Magtolis-Briones, lead convener of Social Watch
Philippines, the NGO that initiated the Alternative Budget Initiative). See also Claire Delfin,
Transparent as a Moonless Night: The Budget Process and Spending, PHILIPPINE PUBLIC
TRANSPARENCY REPORTING PROJECT (Mar. 12, 2010), http://www.transparencyreporting.net/
index.php?option=com content&view=article&id=5 1:transparent-as-a-moonless-night-the-budget-
process-and-spending&catid=44:stories&Itemid=94.

178. Jess Diaz, GMA used P800-million emergency fun for foreign trips, PHILIPPINE STAR,
Aug. 15, 2009, available at http://www.philstar.com/article.aspx?articleid=496123. See also
Executive Summary of the COMMISSION OF AUDIT, COMMISSION ON AUDIT REPORT FOR 2009 ii-v
(2009), available at http://www.coa.gov.ph/Audit/AAR.htm.

179. See Paolo Romero, GMA to impound 'pork' when needed - Palace, THE PHILIPPINE STAR,
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national budget. 8 0

President Arroyo also used administrative reorganizations to erode
Congressional authority over budgetary realignments or transfers of
appropriations.1 8 1 Under the Administrative Code, the President can reorganize
the administrative structure of the Office of the President by restructuring the
office or transferring any agency or "function or agency under the Office of the
President to any other Department or Agency ... [or] to the Office of the
President from other Departments or Agencies." 1 82 Judicial review of
administrative reorganizations only applies a test of "good faith" to limit the
President's reorganization authority. 183

By invoking the need for "administrative efficiency," the President has
transferred functions from one agency to another, created new agencies, and
given specific agencies discretion over certain investments, contracts, or other
specialized economic issues. 184 All of these acts bypass the legislature's
constitutional power to promulgate statutes that restructure or create new
governmental institutions and the legislature's constitutional power to allocate
funds for such restructured institutions. These unilateral actions limit the
legislature's impact on government operations and policymaking. The legal
structure did not prevent the President from announcing drastic reorganizations
of the Executive Branch. However, in practice there do appear to be some
popular political limits on the President's reorganization efforts. For example, in
November 2005, the President created an agency called the Philippine Strategic
Oil, Gas, Energy Resources and Power Infrastructure Office (PSOGERPIO),
which had nebulous but wide-ranging authority over energy projects, including

Jan. 5, 2010, available at http://www.philstar.com/Article.aspx?articleid=538189; see also Paolo
Romero, GMA retains presidential power to impound 'pork', THE PHILIPPINE STAR, May 22, 2010,
available at http://www.philstar.com/Article.aspx?articleld=577346&publicationSubCategoryld=63.

180. Jarius Bondoc, Everything's wrong with budget process, PHILIPPINE STAR, Feb. 2, 2009,
available at http://www.philstar.com/Article.aspx?articleid=436679.

181. See Desierto, Presidential Veil, supra note 92.

182. Admin. Code 1987, Exec. Ord. No. 292, supra note 85, at Book III, Ch. 10, Sec. 31.

183. Malaria Emps. and Workers Ass'n of the Philippines, Inc. v. Romulo, G.R. No. 160093
(S.C., July 31, 2007) (Phil.), available at http://www.lawphil.net/judjuris/juri2007/jul2007/
gr 160093 2007.html.

184. Rationalizing the Agencies Under or Attached to the Office of the President, Exec. Ord.
No. 72 (Phil.), http://www.chanrobles.com/executiveorders/2002/executiveorderno72-2002.html;
Directing the Reorganizing and Streamlining of the National Development Company, Exec. Ord.
No. 184 (Phil.), http://elibrary.judiciary.gov.ph/indexI0.php?doctype=Executive%200rlers&docid=
a45475allec72b843d74959b6Ofd7bd645f5cedceac; 91, Directing a Strategic Review of the
Operations and Organizations of the Executive Branch, Exec. Ord. No. 366 (Phil.),
http://elibrary.judiciary.gov.ph/index10.php?doctype=Executive%200rders&docid=1210212428106
0479186. See also Isa Lorenzo and Malou Mangahas, New CSC Chief Faces Pack of Ineligible
Bureaucrats, PHILIPPINE CENTRE FOR INVESTIGATIVE JOURNALISM, Apr. 24, 2008, available at

http://www.pcij.org/stories/2008/ineligible-bureaucrats.html; Isa Lorenzo and Malou Mangahas,
Malacanang is No. 1 in excess exec hires, MALAYA, Mar. 20, 2009, available at
http://www.malaya.com.ph/apr25/news6.htm.
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the right to create partnerships with private firms. 185 The power industry sharply
criticized PSOGERPIO as an illegal encroachment on the functions of the
Department of Energy and a mechanism to favor specific interests. 186 As a
result of the criticism, the President abolished PSOGERPIO in 2006. Similarly,
in mid-2007 President Arroyo issued an Executive Order that transferred the
Philippine Mining Development Corporation (PMDC) from the Department of
Environment and Natural Resources (DENR) to the Office of the President so
that Arroyo could directly oversee mining contracts with foreign investors. 187

Less than six months later, Arroyo issued a tersely worded Executive Order that
transferred PDMC back to the DENR.18 8 Civil society groups had assailed the
lack of transparency and corruption that resulted from her supervision of these
contracts. 189

The Philippine Constitution provides for several independent offices-such
as the Commission on Audit (COA), the National Economic Development
Authority (NEDA), the Bangko Sentral ng Pilipinas (BSP) and the Monetary
Board (MB)-that are supposed to weigh in on the President's use of budgetary
authority. The COA is a constitutionally independent office responsible for

185. Ensuring Separation of Powers, Exec. Ord. No. 474, supra note 49. See Donnabelle L.
Gatdula, EO 474 seen to drive away investors in the power sector, THE PHILIPPINE STAR, Jan. 27,
2006, at B4.

186. Gov't May Assume Power Firm's P43MDebt: Palace, SUN STAR MANILA, Dec. 19, 2005,
available at http://blogs.sunstar.com.ph/citizenwatch/?p-402; Ray S. Enano, Mysterious Energy
Superbody, MANILA STANDARD, Dec. 29, 2005, available at Lexis Academic, File No.
A2005122837-F921-GNW.

187. Transferring the Philippine Mining Development Corporation from the Department of
Environment and Natural Resources to the Office of the President, Exec. Ord. No. 636 (Phil.),
http://www.gov.ph/2007/07/18/executive-order-no-636/; Conferring Cabinet Rank Upon the
Chairman of the Philippine Mining Development Corporation, Exec. Ord. No. 665 (Phil), available
at http://elibrary.judiciary.gov.ph/indexl0.php?doctype=Executive%200rders&docid=12101220691
382859577; see Michael Lim Ubac, Mining out of DENR; Now Under President's Office,
PHILIPPINE DAILY INQUIRER, Jul. 27, 2007, available at http://newsinfo.inquirer.net/
inquirerheadlines/nation/view/2007072778988/Mining outof DENR%3Bnowunder President%
92soffice; see Johanna Camille Sisante, Solon: Mining Contract with ZTE Disadvantageous to the
Government, GMA NEWS, Nov. 24, 2008, available at http://www.gmanews.tv/story/135289/Solon-
Mining-contract-with-ZTE-disadvantageous-to-govt; see also Carmel Crimmins, Skepticism greets
Philippine Mining Industry Revival, INTERNATIONAL HERALD TRIBUNE, Apr. 3, 2008, available at
http://www.iht.com/articles/2008/04/03/business/mine.php.

188. Transferring the Philippine Mining Development Corporation from the Office of the
President to the Department of Environment and Natural Resources, Exec. Ord. No. 689 (Phil.),
available at http://elibrary.judiciary.gov.phlindexl0.php?doctype-Executive%200rders&docid=
1210137999777230148.

189. Pat C. Santos, Abrogate mining law, junk GMA E~s on sector, THE DAILY TRIBUNE, Jul.
17, 2010, available at http://www.tribuneonline.org/nation/20100717natl.html. Note that the former
House Speaker, Jose de Venecia, endorsed the first (failed) impeachment complaint against
President Arroyo, which included allegations of corruption in the ZTE-Diwalwal mining contract.
John Bramhall, De Venecia endorses Arroyo impeachment, says corruption has 'got to stop, '
PINoY HERALD, Nov. 30, 2008, available at http://www.pinoyherald.org/news/herald-news/de-
venecia-endorses-arroyo-impeachment-says-corruption-has-%E2%80%98got-to-
stop%E2%80%99.html.
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examining, auditing, and settling all accounts pertaining to the revenue, receipts,
and expenditures of Government. 19 0 The Constitution also designates the
NEDA as the "independent planning agency of government"1 9 1 and the BSP as
the "independent central monetary authority... [providing] policy direction in
the areas of money, banking, and credit," as well as with bank supervision and
financial institution regulation.192 Finally, the President cannot contract foreign
loans on behalf of the Republic without the "prior concurrence of the MB."l 93

In practice, the President exerts considerable influence over these
independent agencies due to the vast and largely unchecked reach of her
appointment power. The President appoints all COA commissioners and the
BSP Governor, subject to confirmation by the Commission on Appointments
(CA).1 94 The President also wholly and exclusively appoints all members of the
NEDA and the MB. 195 Except for the BSP, which has not figured in any
controversy in relation to the President's powers, the other constitutional
agencies have been weak in the face of presidential influence over the past
decade. The CA does not appear to have made timely pre- and post-audits of
some of the President's disbursements of public funds for allegedly personal
political purposes, including expensive infrastructure projects in the district
where President Arroyo ran for Congress as her term-limited presidency drew to
a close. 196 Examples are the bridge across the Porac-Gumain River and other
projects for which the audit requests were filed with the Commission on
Audit. 19 7 A recent scandal involving the NEDA revealed that the President
bypassed NEDA processes and the requirement that the MB approve foreign
loans by giving a broad reading to her "residual" administrative power. 198

Presidential control over the national budget and executive branch
reorganization allowed President Arroyo to "[wield] the substantial powers of
the presidency to keep herself in office, and in the process she exhibit[ed] no

190. CONST. (1987), Art. IX(D), Sec. 2(1) (Phil.).

191. Id. art. XII, sec. 9.

192. Id. sec. 20.

193. Id. art. VII, sec. 20.

194. Id. art. IX(D), sec. 1(2); The New Central Bank Act, Rep. Act No. 7653, art. III, sec. 17,
available at http://www.chanrobles.com/republicactno7653.htm. Note that the CA confirmation is of
little significance because the President can issue ad interim appointments pending confirmation.
Moreover, the majority of CA members are dominated by the President's relatives or allies in
Congress.

195. Reorganizing the National Economic and Development Authority, Exec. Ord. No. 230,
Sec. 4 (Phil.), available at http://www.lawphil net/executive/execord/eol987/eo2301987.html;
Central Bank Act, Rep. Act No. 7653, supra note 194, at art. II, sec. 6.

196. COA dared; Audit Arroyo's P2-B power doleout, GMA NEWS, Jun. 12, 2008, available at
http://www.gmanews.tv/story/100813/COA-dated-Audit-Arroyos-P2-B-power-doleout; Johanna
Camille Sisante, COA asked to audit Arroyo's Pampanga projects, GMA NEWS, (Jan. 13, 2010),
available at http://www.gnanews.tv/story/181484/coa-asked-to-audit-arroyos-pampanga-projects.

197. Sisante, Pampanaga Projects, supra note 196.
198. Desierto, Presidential Veil, supra note 92.
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qualms about undermining the country's already weak political institutions."1 99

The Supreme Court has not adjudicated the President's broad executive
interpretations of budgetary authority and administrative reorganization. Absent
judicial review, the President wields budgetary authority that is reminiscent of
the strong executive model of the 1973 Constitution, despite the existence of
legislative checks on appropriations under the 1987 Constitution.

In his first State of the Nation Address (SONA) on July 26, 2010, President
Benigno Aquino III-son of the reformist former President Corazon Aquino-
pointed to former President Arroyo's misuse of her budgetary authority based on
her broad view of executive power. 20 0 In the same SONA, he declared that his
administration would lobby for the passage of laws on fiscal responsibility,
procurement, and antitrust, as well as the re-codification of many laws for legal
consistency. Whether legal reforms will include redefining the broad
interpretation of the President's budgetary authority and power of administrative
reorganization remains as yet unanswered by the new administration.

C. Conclusions

In Argentina, the President frequently delays submitting required reports to
the legislature, thus limiting its ability to oversee spending. These exercises of
presidential power largely go unchallenged because they are not publicized and
there is no effective recourse in the legislature or the courts. In the Philippines,
executive interference with budgets is often more direct and primarily takes the
form of reorganizing the administrative or impounding funds allocated for
specific items. However, even in that case there are political limits. Public
outcry has reversed some of the President's reorganization efforts.

Although the mechanisms are somewhat different, Presidents in Argentina
and the Philippines have considerable independent influence on government
spending. They can redirect spending by moving funds between budget
categories, allocate secret funds, and reorganize some government bodies and
functions. This means that legislative decisions about spending priorities have
less impact on actual public spending than might be expected from a review of
budget documents. Using a mixture of legally delegated authority and shear
power politics, Presidents have claimed a legal right to redirect funds to their
favored projects.

199. Paul D. Hutchcroft, The Arroyo Imbroglio in the Philippines, 19(1) J. DEMOCRACY 141,
142 (2008).

200. Benigno S. Aquino III, President, State of the Nation Address (Jul. 26, 2010), available at
http://www.gov.ph/2010/07/26/state-of-the-nation-address-2010-en.
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IV.
APPOINTMENT POWERS

Presidents seek to appoint their allies to important positions in the
executive branch and in agencies, courts, and other nominally independent
bodies. Complementary to this power, Presidents may seek the resignation of
sitting officials to create vacancies that can be filled with political stalwarts.
Presidential power is measured both by the relative status of civil servants and
political appointees and by the President's ability to make political appointments
without input from other political actors.

A. Argentina's President's Strong Appointment Powers

The Argentine President is very powerful both with respect to the civil
service and to the appointment of political allies. The President's power is at its
strongest when making appointments to administrative departments directly
under her control in the cabinet structure of government. We also document the
way her influence extends to appointments to the Supreme Court, prosecutors'
offices, and some nominally independent agencies.

1. Executive Departments and "Independent Agencies"

The President alone makes top executive appointments to offices directly
under her in the cabinet structure of government. 20 1 The President has authority
to appoint and remove the Chief of Cabinet and the Ministers, the officers of her
Secretariat, consular agents, and employees whose appointments are not
otherwise regulated by the Constitution. The Chief of Cabinet, in turn, can make
all appointments in the presidential administration, except those appointments
delegated to the President by the Constitution. 202 In practice, the President
usually appoints high-level officials, and she delegates the power to appoint
rank-and-file officials to the Chief of Cabinet and other ministries and
secretaries. There are no constraints on the President's appointment powers to
such offices. The Constitution does not require that Congress confirm the
President's appointees. No mechanism for citizen participation exists. Nor do
rules exist to constrain nepotism or to require minimum standards of proficiency
for presidential appointees.

The merit-based civil service is the one important exception to the
executive branch's robust appointment powers. 203 However, the civil service

201. Only ambassadors, ministers plenipotentiary and commercial attaches are appointed and
removed by the President with the consent of the Senate. Art. 99, Sec. 7, CONSTITUcI6N NACIONAL
[CONST. NAC.] (Arg.).

202. Id. art. 100, sec. 3.

203. See Homol6gase el Convenio Colectivo de Trabajo Sectorial del personal del Sistema
Nacional de Empleo Piblico, Decree No. 2098, Dec. 3, 2008 (Arg.), available at
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law does not apply to officials whom the President has a constitutional right to
appoint-the Chief of Cabinet, Ministers, and Secretaries-nor to
Undersecretaries, the chief authorities of the decentralized agencies and
institutions that comprise the social security system, and other similar
officials. 204 Under the Constitution and associated statutes, civil servants enjoy
professional stability in office. 205 They can only be dismissed with cause. This
contrasts with other government employees-such as high-level appointees and
those rank-and-file bureaucrats who are hired by contract-who usually occupy
their positions only as long as the Minister remains in office.

However, not all public agencies are under the direct control of the
President and the Cabinet. One might suppose that those appointed to such
independent agencies should be able to operate free of presidential control. In
practice, this is not true. Many agencies that are legally independent are not
structurally or functionally insulated from the executive. The operations of the
Central Bank, the Pension Agency, the Revenue Agency, and several public
utilities boards illustrate the weakness of legal independence standing alone.

The Central Bank is a self-governing entity of the State.2 06 The Central
Bank's Board of Directors includes a president, a vice-president, and eight
members. The Argentine President appoints the members of the board, who are
subject to Senate confirmation, although the President can make interim
appointments pending confirmation. Board members serve for six years and they
can be reappointed once. The six-year term exceeds the executive's term by two
years. The President can remove board members only for serious legal violations
and with the previous non-binding advice of a special congressional bicameral
committee. 20 7

Although this structure seems adequate to insulate monetary and exchange
policies from the executive branch's interference, in practice it has not. This is
because the government has ignored the Central Bank's independent status, the
Senate confirmation requirement, and the fixed six-year term. Thus, there have
only been two instances in which the Central Bank's President continued to
serve the federal government despite a change in administration. 20 8 The
President expects that members of the Central Bank's board, and especially its
Chief, will align their policy views with those of the executive. The board

http://www.infoleg.gov.ar/infoleglnternet/anexos/145000-149999/148090/norma.htm.

204. Marco normativo y autoridad de aplicaci6n, Law No. 25164, Sept. 15, 1999 (Arg.),
available at http://www.infoleg.gov.ar/infoleglntemet/anexos/60000-64999/60458/norma.htm.

205. Id. arts. 14 bis, 16, CoNsTiTuci6N NACIONAL [CONST. NAc.] (Arg.); Marco normativo,
Law No. 25164, supra note 203.

206. Carta Orginica. R6gimen General, Law No. 24144, Sept. 23, 1992 (Arg.), available at
http://www.infoleg.gov.ar/infoleglnternet/anexos/0-4999/542/texactley20539.htm.

207. Id.

208. The two Presidents are Pedro Pou from 1996 to 2001, and Alfonso Prat Gay from 2002 to
2004. Pou eventually was removed due to his involvement in a corruption scandal, and Prat Gay
resigned once the new administration realized that he did not share its views on bank policies.
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members often resign when the executive requests or requires it of them, and it
is unusual for a board member to resist resignation as the Chief of the Central
Bank did when President Kirchner tried to oust him through a DNU in early
2010. Further, when the Central Bank's President resigns, it is not unusual for
the executive to make a temporary appointment, who then remains in office
without Senate confirmation. The interim appointment is justified by the
argument that the appointee is only completing the term of the official who
resigned. As a result, since 1990, no President of the Central Bank has
completed a six-year term.20 9 Thus, although the formal structure appears
favorable to the establishment of independence, the practical political reality
undermines the institutional protections.

Similar to the Central Bank, the Pension Agency also illustrates the impact
of presidential appointments powers. In 1994, when Argentina privatized its
social security system, individuals chose between leaving their retirement funds
in the public system and transferring them to a private system. 2 10 In December
2008, under a congressional statute, the government re-nationalized the system.
It confiscated the private retirement funds and transferred them to the State
under the administration of the Administraci6n Nacional de la Seguridad Social
("Pension Agency"), which is charged with administering the social security
system. 2 11

Although the Pension Agency's mandate specifies its independence from
the executive branch, the President has co-opted its leadership. Consequently,
the President has been able to use pension fund assets to make loans to private
and national utilities, automobile companies and construction projects, in direct
violation of a 2007 Supreme Court decision that ordered the State to align
pensions with the growing salaries of active workers. 2 12 The President's ability

209. For a list of the Central Bank's Presidents and their terms, see www.bcra.gov.ar.

210. Sanci6n, Law No. 24241, Sept. 23, 1993 (Arg.), available at http://www.infoleg.gov.ar/
infolegIntemet/anexos/0-4999/639/norma.htm. In March 2007, under Kirchner's administration,
Congress passed a law giving workers an opportunity to move from the private system to the public
system. Modificase la Ley No 24.241, estableciendo la libre opci6n del Rdgimen Jubilatorio, Law
No. 26222, Feb. 27 2007 (Arg.), available at http://www.infoleg.gov.ar/infolegInternet/anexos/
125000-129999/126072/norma.htm.

211. R6gimen Previsional Nblico. Unificaci6n, Law No. 26452, Nov. 20, 2008 (Arg.),
available at http://www.infoleg.gov.ar/infoleglnternet/anexos/145000-149999/148141/norma.htm.

212. Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of Justice],
26/11/2007, "Badaro, Adolfo Valentin c. Administraci6n Nacional de la Seguridad Social," Fallos
(2007-330-4866) (Arg.). This case shows that there is always an implicit threat in any Supreme
Court decision that the President will refuse to comply, thereby undermining the judiciary as a strong
check on the other branches. Two recent cases show this weakness. First, because the executive did
not comply with the Court's decision in the Badaro case, Congress is attempting to enforce the
decision through a law. The bill has already been approved-with a new tie-breaking vote by the
Vice President in the Senate-and the executive has already announced that it will veto it. See
Anibal Ferndndez Estimb que la Presidenta Vetard hoy el 82% M6vily Tild6 a Cobos de "Traidor,"
LA NACI6N, Oct. 14, 2010, available at http://www.lanacion.com.ar/nota.asp?nota-id=1314792.

Second, a recent Argentinean Supreme Court decision, which also touches on hyper-presidentialism
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to control the use of Pension Agency assets is a direct result of its legal
foundation: it was created by executive decree in 1991. Hence, it operates at the
sole discretion of the President.2 13 The Minister of Labor, who is a presidential
appointee, appoints the Agency's Director. In practice, therefore, the President
appoints the Director even though this violates the executive decree that first
established the Pension Agency as an independent institution.2 14

This lack of independence was problematic even when private firms
administered the retirement and pension funds. However, it has become even
more worrisome now. The government's re-nationalization of social security not
only gives the Pension Agency control over vast resources, but also gives it a
significant ownership share in several private firms, including banks, privatized
utilities, real estate, foods and beverages, construction, and the iron and steel
industry. This is because the private firms that until December 2008 managed
retirement and pension funds had invested in many publicly traded companies,
so that with the nationalization the State now owns those shares, and has
consequently named officials to the boards of those companies. 2 15 A single
official, who is appointed by the President without legislative oversight over the
appointment process, manages an agency controlling billions of dollars of social
security. Technically, the legislature does have a bicameral oversight committee
that controls the operation of these funds and could monitor the agency's

and federalism, put the Court's enforcement powers into question. In 1995, a local legislature
removed the attorney general of the province through an irregular procedure and at the request of the
governor of the province (former president Ndstor Kirchner, who governed the province for about 10
years). Since then, the removed attorney general's case reached the Argentinean Supreme Court, and
he obtained several decisions ordering the province to reinstate him. The province never complied.
Recently, the Supreme Court ruled, once again, that he be reinstated, that the current Governor be
criminally prosecuted, and it suggested to the Congress that it should intervene in the province to
guarantee its ruling. See Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of
Justice], 14/09/2010, "Sosa, Eduardo Emilio c/Provincia de Santa Cruz," Fallos (Doc. No. 2083-
XLI) (Arg.), available at http://www.csjn.gov.ar/cfal/fallos/cfal3/tocfallos.jsp.

Articles 6 and 75 of the Constitution allow Congress to intervene in a province to ensure the
republican form of government. However, both the national and provincial governments are
claiming that an intervention would amount to a coup, and that the province's independence from the
federal powers is at stake. See El Gobernador Peralta Acusd a la Corte de Promover la
"Desestabilizacidn, " LA NACI6N, Sept. 15, 2010, available at http://www.lanacion.com.ar/
nota.asp?nota id=1304861.

213. The National Social Security Administration (ANSES) was created by Decree No. 2741,
Dec. 21, 1991, available at Lexis No. LNACDE2741. Congress ratified this DNU through the law
that privatized the social security system.

214. Presidents argue that their authority to appoint the director arises from the general
appointment powers as set out by Article 99, Section 7 of the Constitution. An example of an
executive decree appointing the ANSES director is Designase Director Ejecutivo, Decree No. 1619,
Dec. 7, 2001 (Arg.), available at http://www.infoleg.gov.ar/infolegInternet/anexos/70000-
74999/70636/norma.htm.

215. See, e.g., La Anses Empieza a Meterse en la Gestidn de Empresas Privadas, LA NAClON,

Mar. 20, 2009, available at http://www.lanacion.com.ar/nota.asp?nota id=l 110458.
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behavior if it wished, although in practice it does not. 2 16 To strengthen its
oversight role, Argentina's lower House approved a bill in June 2010-the same
bill eliminating the "superpowers" referred to in section III.A.-preventing the
executive from redirecting funds from agencies such as the Central Bank and the
Pension Agency without congressional approval. As we saw, the bill was
pending in the Senate at the time of writing.

A third example of the President's extensive use of appointment power to
aggrandize her position is illustrated by her relationship with the Revenue
Agency, or the Administraci6n Federal de Ingresos Priblicos ("Revenue
Agency"). This agency collects tax and customs revenues. Similar to the
Pension Agency, the Revenue Agency was created by a DNU, or necessity and
urgency decree as previously discussed.2 17 In November 2001, the executive
issued a delegated decree reorganizing the Revenue Agency under
congressionally granted "superpowers." 2 18 The decree's stated purpose was to
afford the Agency more independence from the executive branch. It sought to
achieve this by: (1) requiring that the President appoint the Agency's Federal
Manager no earlier than one year after assuming the presidency, and (2)
establishing a four-year term of appointment, with the possibility of successive
terms, as long as the Federal Manager fulfills the previous term's management
plan. If the Federal Manager fails to complete his or her term, the President may
appoint a replacement who will serve for the remaining time. The Federal
Manager can only be removed by the executive for cause and only upon the
recommendation of a committee that includes the Chief Legal Advisor to the
government, both the President's Legal and Technical Secretaries, and the
Director of the Internal Audit Office of the executive. 2 19

A scandal in March 2008 illustrates the Revenue Agency's susceptibility to
the executive branch's authority. At that time, the President forced the Agency's
Federal Manager and his Director of the Customs Services to resign after a
public fight between the two over the computerized system that controls
customs duties. 220 The Revenue Agency's legal structure provides that the
Federal Manager may appoint and remove the Director of the Customs Service.
When the Federal Manager attempted to remove the Director, however, the

216. See R6gimen Previsional, Law No. 26452, supra note 211.
217. Organizaci6n y Competencia, Decree No. 618 (Arg.), available at

http://www.infoleg.gov.ar/infoleglntemet/anexos/40000-44999/44432/texact.htm.

218. EstablIcense normas para la organizaci6n de su fincionamiento, Decree No. 1399 (Arg.),
available at http://www.infoleg.gov.ar/infoleglnternet/anexos/65000-69999/69716/norma.htm.

219. Id.

220. After both officials resigned, the media published stories claiming that the fight had been
over a 90 million dollar contract to replace the old computerized system. See En Plena Interna, Caen
Abad y Echegaray, LA NACI6N, Mar. 19, 2008, available at http://www.lanacion.com.ar/
nota.asp?notaid-996984; see also Detrds de la Pelea Abad-Echegaray, Hay un Negocio de US$ 90
Millones, CLARIN, Mar. 20, 2008, available at http://www.clarin.com/diario/2008/03/20/elpais/p-
00801.htm.

[Vol. 29:1

47

Rose-Ackerman et al.: Hyper-Presidentialism: Separation of Powers without Checks and Ba

Published by Berkeley Law Scholarship Repository, 2011



HYPER-PRESIDENTALISM

President forced both to resign. Less than a year later, the President appointed
the former Director of Customs Services to head the Revenue Agency. The new
Director had strong political connections, 22 1 which raises the possibility that the
President's involvement in the scandal had more to do with political patronage
than efficient government management. Although the Revenue Agency is
legally subject to the jurisdiction of the Ministry of Economy and the President,
it operates under a decree designed to grant it considerable independence.
However, in practice, its freedom of action depends upon a President willing to
keep her distance, not on strong legal protections.

Finally, like the Central Bank, the Pension Agency and the Revenue
Agency, the various regulatory agencies that oversee privatized utilities also
suffer from undue executive influence. These agencies should be insulated to
avoid conflicts of interest and political interference with their activities from the
executive branch. Once again, the legal mechanisms that created these agencies
theoretically insulate them from such interference. In practice, they do not
function as independent agencies.

As we will see, many have operated under a system of "intervention"
(intervenci6n) for longer or shorter periods of time. In Spanish, this term
identifies circumstances where the executive appoints a single person to direct
an agency temporarily, without following the legally required procedures. The
President's power to intervene in a national agency is implied by the general
powers of administration in the Constitution as set forth in Article 99, Section 1.
However, the constitutional language fails to define when and for how long an
intervention is appropriate. In principle, intervention is supposed to be employed
only in cases of grave mismanagement and for a limited period of time.2 22 As
we will see, in the case of certain regulatory agencies, however, the President
has used interventions to appoint a single person where there ought to be a
Board of Directors and permitted that person to serve for an extended period.

In addition to the use of interventions, the undue influence of the executive
over most regulatory agencies is also attributable to the fact that many are
established by executive decrees, not legislative statutes. These decrees usually
call for executive boards with three to eight members, all of whom the President
or one of the President's cabinet members appoints. The decrees impose various
conditions on appointments. Some require appointees to have professional
qualifications. Others give non-executive bodies a role in recommending names
to the President or the responsible cabinet secretary. In some cases, the
executive branch has to consult Congress during this process, but Congress has
no veto power over such appointments by the executive or her cabinet members.
In general, board members have five-year staggered terms; removal is often only

221. See Claudio Moroni renunci6 como titular de la AFIP y lo reemplazard Echegaray,
CLARIN, Dec. 29, 2008, available at http://www.clarin.com/diario/2008/12/29/um/m-01830644.htm.

222. Officials who have not been appointed in accordance with the law frequently chair even
those agencies in which the President has not intervened.
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for cause. Hence, the President cannot entirely control the agencies. The
following is a survey of the appointment processes for Argentina's most
important agencies.

Congress passed a law that established the regulatory agencies for gas and
electricity, Ente Nacional Regulador del Gas ("Gas Agency") and Ente
Nacional Regulador de la Electricidad ("Electricity Agency"), in 1991-1992.
Both entities have a five-member board appointed by the President; members
serve staggered five-year terms. Board members may be reappointed
indefinitely. 2 23 For each board, the Secretary of Energy must organize a merit-
based selection process, the purpose of which is to appoint professionals with
sufficient knowledge and background.224 When appointing and removing
members of the board, the executive must state its reasons to a bicameral
congressional committee. The committee must issue a response within 30 days,
after which the executive is permitted to act. 225 In the electricity sector,
although the executive appoints the board, the Federal Electricity Council
provides input toward the selection of two members. 226

The regulatory agency for the water and sanitation sector, Ente Regulador
de Agua y Saneamiento ("Water and Sanitation Agency") has a three-member
board with one member appointed by the executive, one appointed by the
President at the suggestion of the Government of the City of Buenos Aires and
one at the suggestion of the Government of the Province of Buenos Aires. 227

Board Members serve four-year terms, which can be extended by one successive
period, and the appointees must have relevant technical and professional
background. 228 There is no formal process for merit recruitment. 229 Unlike the

223. Marco Regulatorio de la Actividad. Privatizaci6n de Gas del Estado Sociedad del Estado,
Law No. 24076, May 20, 1992 (Arg.), available at
http://www.infoleg.gov.ar/infoleglnternet/anexos/ 0-4999/475/texact.htm. The members of the board
can only be removed through a reasoned act of the executive (Article 55). The members must also
have technical and professional skills in the area. Regimen de la Energia Electrica, Law No. 24065,
Dec. 19, 1991 (Arg.), available at http://www.infoleg.gov.ar/infolegIntemet/anexos/0-
4999/464/texact.htm.

224. Aprubase la "Reglamentaci6n de la Ley No 24.076", que regula la actividad de transporte
y distribuci6n de gas natural como servicio pfiblico nacional, Decree No. 1738, Sep. 18, 1992 (Arg.),
available at http://www.infoleg.gov.ar/infoleglntemet/anexos/10000-14999/10239/texact.htm.

225. Privatizaci6n de Gas, Law No. 24076, supra note 223.

226. The Federal Electricity Council is a body that includes representation of the provinces,
manages funds that must be used in the energy sector, and advises on electricity policies.

227. Aprudbase el Convenio Tripartito, Law. No. 26221, Feb. 13, 2007 (Arg.), available at
http://www.infoleg.gov.ar/infoleglntemet/anexos/125000-129999/125875/norma.htm. The decree
that implemented the law - Servicio piblico de agua potable y desagties cloacales [Potable Water
and Sewers], Decree No. 763, Jun. 20, 2007 (Arg.), available at http://www.infoleg.gov.ar/
infoleglntemet/anexos/125000-129999/129384/norma.htm - established a period of 15 days for both
jurisdictions to propose appointees.

228. The appointees need to have a degree in the field and professional experience related to
their tasks. Water and Sewers, Decree No. 763, supra note 227.

229. The members of the Water and Sanitation Agency can only be removed by the executive
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Gas and Electricity Agencies, neither the appointment nor the removal of the
members of the Water and Sanitation Agency requires congressional
participation.

In 1996, a delegated decree authorized the executive to reorganize the
public administration. This decree gave rise to both the Comisidn Nacional de
Regulaci6n del Transporte ("Transport Agency") and the Comisi6n Nacional de
Comunicaciones ("Telecoms Agency"). 23 0 Another decree specified the
organization of the Transport Agency, establishing a board of five members,
with five-year terms that can be extended for one successive period. 23 1 There is
no merit-based appointment process and no involvement of the legislature. A
board of eight members appointed by the executive manages the Telecom
Agency, under a resolution of the Secretary of Communications; members have
five-year terms with one reappointment. 232 There are no requirements of
professional experience, no merit reviews for appointments or removals, and no
role for the legislature.

In all five cases, the formal provisions are seldom followed. Thus for the
Gas Agency, none of the 2004 appointees fulfilled the professional requirements
established by the Secretary of Energy. 2 33 Although the executive claimed that
it used the legally established procedure, a 2008 report by an NGO documented
numerous irregularities that pointed to the violation of the law's merit-based
requirements. 234 Later, in May 2007, the Gas Agency experienced an executive
intervention after its President was involved in a corruption scandal. 2 35 As a
result, the executive replaced the agency board with a single official appointed

in case of violation of any of the provisions of the regulatory framework, conviction for intentional
crimes, or for falling under one of the provisions determining ineligibility. Convenio Tripartito, Law

No. 26221, supra note 227.

230. Modificaci6n de la actual estructura de la Administraci6n Nacional, Decree No. 660, Jun.
24, 1996 (Arg.), available at http://www.infoleg.gov.ar/infoleglntemetanexos/350

0 0 -3 9999/ 3 7 5 74 /
norma.htm; Sancionada, Law No. 24629, Feb. 22, 1996 (Arg.), available at http://www.infoleg.
gov.ar/infoleglnternet/anexos/30000-34999/34209/texact.htm.

231. The board is to be appointed by the executive from among people with technical and

professional backgrounds relevant in the sector. The members of the board can only be removed

through a reasoned act of the executive for violation of their duties. Establdcese la integraci6n de la

mencionada Comisi6n Nacional, Decree No. 1388, Nov. 29, 1996 (Arg.), available at
http://www.infoleg.gov.ar/infoleglnternet/anexos/40000-44999/40785/nortna.htm.

232. Aprobaci6n del Manual de Misiones y Funciones de la CNC, Res. No. 2065, Sept. 29,
1999 (Arg.), available at http://www.cnc.gov.ar/institucional/nuestro-orgintroduccion.asp (PDF

link at the bottom of the page).

233. Designase Presidente del Directorio, Decree No. 812, Jun. 23, 2004 (Arg.), available at
http://www.infoleg.gov.ar/infoleglntemet/anexos/95000-99999/960

8 8 /norma.htm; Demandan al

Ejecutivo por la designaci6n de las autoridades del Enargas, ASOCIAClIN CIVIL POR LA IGUALDAD
Y LA JUSTICIA (2006), http://www.hardineros.com.ar/acij/mostrarNoticia.php?id=217.

234. La situacidn institucional actual en los entes de control de servicios pdblicos,
ASOCIACIN CIVIL POR LA IGUALDAD Y LA JUSTICIA (2008), http://www.acij.org.ar/ [hereafter
"Servicios Publicos"].

235. Disp6nese la intervenci6n del citado Organismo, Decree No. 571, May 21, 2007 (Arg.),

available at http://www.infoleg.gov.ar/infolegnternet/anexos/125000-129999/1283
7 6/norma.htm.
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by decree. The initial intervention was for six months, but the President
extended it for the same period four times. 236 An official, appointed by the
President without legislative oversight or merit-based review, has managed the
Gas Agency for over two years. 237

In a similar exercise of power over appointments to regulatory agencies, the
executive has appointed Board Members to the Electricity Agency without
congressional approval or merit review, although it does not operate under an
intervention. During the previous administration, the executive unilaterally
appointed two members of the board. The current administration followed suit
and unilaterally appointed a new president and vice-president. 238

In the Water and Sanitation Agency all but one board seat remained empty
until 2008. The executive had appointed the single Board Member. 23 9 Finally,
in September 2008, more than one year after the appointments should have been
made, the executive appointed the City of Buenos Aires' candidate.24 0 At the
time of writing, however, the Province of Buenos Aires' candidate continues to
wait for a presidential appointment. The reason for this situation is unclear.
Although partisan issues might in theory be at play, this is highly unlikely,
because the city is governed by a political opponent of the national
administration, while the province's government belongs to the same party
ruling the nation. The case does illustrate, however, the need for reformers
carefully to consider hyper-presidentialism not only with regards to the three
branches of government but also with respect to federalism at both the
provincial and municipal levels, a topic not directly covered in this article for
reasons of space.

The Transport Agency is unique relative to the other regulatory agencies
because it supervises private firms that receive about $2.5 billion dollars a year
in subsidies. 24 1 Thus its decisions are important because it can provide

236. Prorr6gase la intervenci6n al citado Ente, Decree No. 1646, Nov. 14, 2007 (Arg.),
available at http://www.infoleg.gov.ar/infoleglnternet/anexos/130000-134999/134573/norma.htm;
Prorr6gase la intervenci6n del citado organismo autArquico de la Secretaria de Energia, Decree No.
953, Jun. 17, 2008 (Arg.), available at http://www.infoleg.gov.ar/infolegInternet/anexos/140000-
144999/141627/norma.htm; Prorr6gase la intervenci6n del Ente Nacional Regulador del Gas, Decree
No. 2138, Dec. 11, 2008 (Arg.), available at http://www.infoleg.gov.ar/infoleglntemet/
anexos/145000-149999/148605/norna.htm; Prorr6ganse la intervenci6n del Ente Nacional
Regulador del Gas y la designaci6n del Interventor, Decree No. 616, May 26, 2009 (Arg.), available
at http://www.infoleg.gov.ar/infolegInternet/anexos/150000-154999/153805/norma.htm.

237. See Servicios Publicos, supra note 234.

238. Id.

239. Id.; see also Designase Presidente del Directorio, Decree No. 702, Jun. 06, 2007 (Arg.),
available at http://www.infoleg.gov.ar/infolegntemet/anexos/125000-129999/128989/norma.htm.

240. Designase Directora en representaci6n del Gobierno de la Ciudad Aut6noma de Buenos
Aires, Decree No. 1497, Sept. 16, 2008 (Arg.), available at http://www.infoleg.gov.ar/
infoleglntemet/anexos/140000-144999/144828/norma.htm.

241. See Subsidios al Transporte Irdn Directo a Jubilados y Beneficiarios de Planes, PERFIL,
Sept. 19, 2010, available at http://www.diarioperfil.com.ar/edimp/0505/articulo.php?art-
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opportunities to political allies. The executive has exercised power over the
Transport Agency by intervention since 2001;242 a single Director appointed by
the President governs the agency. Although the Transport Agency allegedly
suffered from irregularities that justified the initial intervention, the President
continues to issue decrees maintaining the intervention and appointing new
Directors. These decrees, however, do not set forth plans to restructure the
agency nor make any move to select candidates for the board. This suggests that
the intervention has improperly become a mechanism to validate the President's
control over a politically useful agency, rather than as an interim mechanism to
normalize the institutional situation of the agency. After more than seven years
and seven different Directors, the government has yet to produce a plan to
reform the Transport Agency and to select candidates for its Board. 24 3 No
government action exists to suggest that the executive will normalize the
Transport Agency's institutional situation anytime soon.

Similarly, the executive has operated the Telecom Agency under a state of
intervention for many years. In March 2002, all the Telecom Agency Board
Members were forced to resign, and the President appointed a single Director in
the Board's place, publicly declaring that the purpose of the intervention was to
reorganize the agency. 244 The executive has continued to maintain the
intervention, claiming that the reorganization process is still under way. 245 The
subsequent intervention decrees set no time period for carrying out the
reorganization, nor do they set out specific provisions to regulate this process.
Thus, as in the other agencies and with the tacit support of the 2002 incumbents,
the President has been able to undermine the statutory scheme.

2. Judges and Prosecutors

We give separate consideration to presidential influence on the
appointment of judges and prosecutors because these offices are so central to the
oversight of executive power. In both cases the Argentine President plays an
important role during the selection process. Nevertheless, as we will see below,
some judges have asserted their independence from the executive branch in a
few instances. Even judges appointed by an incumbent President have
sometimes ruled against his or her unilateral exercises of power.

Those who drafted the 1994 amendment sought to enhance the judiciary's

24348&ed=0505.

242. Intervidnese al citado organismo, Decree No. 454, Apr. 24, 2001 (Arg.), available at
http://www.infoleg.gov.ar/infoleglnternet/anexos/65000-69999/66779/norma.htm.

243. Servicios Publicos, supra note 234.

244. Disp6nese su intervenci6n, Decree No. 521, Mar. 19, 2002 (Arg.), available at
http://www.infoleg.gov.ar/infolegIntemet/anexos/70000-74999/73007/norma.htm.

245. See, e.g., Prorr6gase la Intervenci6n del citado organismo descentralizado de la Secretaria
de Comunicaciones, Decree 1983, Jun. 28, 2006 (Arg.), available at http://www.infoleg.gov.ar/
infolegInternet/anexos/120000-124999/124174/norma.htm.
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ability to check executive power adequately by improving its competence and
independence. The amendment established a Judicial Council and an
examination system to oversee the appointment of all federal judges except
those of the Supreme Court. The Council selects the judges and oversees
administration of the judiciary. It consists of representatives chosen by the
political parties in the legislature, by the judges of all courts, and by lawyers
admitted to practice at the federal level. It must also include scholars and
academics. After each election, the Council is "refreshed." Those members who
were chosen by the legislature must resign and new members are appointed.
This is done to assure that the Council reflects the present political composition
of Congress. The Council functions initially as a public competition, after which
it issues a binding proposal with a list of three candidates. The President then
selects one candidate from that list, who the Senate confirms after holding a
hearing in which it publicly vets the candidate's qualifications. 24 6

The Judicial Council also plays a role in the removal of judges, deciding
when to open proceedings and bringing accusations before the Impeachment
Jury. Judges can be removed for the same causes as Justices, that is, misconduct,
crimes committed in the fulfillment of their duties, or ordinary crimes. After the
Judicial Council makes an accusation, the Impeachment Jury, whose members
are legislators, judges, and lawyers with federal registration, has six months to
decide whether to remove the judge. 247 The structure of this process aims to
create a non-politicized, impartial, transparent, and technical procedure to
appoint and remove federal judges. 24 8

The Judicial Council, however, has not curtailed the influence of the
executive in appointing judges. It is common knowledge that if a Judicial
Council's approved candidate is not politically connected, the President will
never select that person, and the Senate will never confirm the candidate.
Further, in February 2006, Congress passed an amendment to the Judicial
Council Act, which compromised the impartiality and independence of the
Council. The legislation reduced the Council's size from twenty to thirteen
members and augmented the influence of the members representing the ruling
party by giving them veto power over the Council's major decisions. 2 49

Congress justified these reforms on efficiency grounds. The result, however,
was to increase the majority's control over the Judicial Council from at most
25% to having veto power over every major decision. 250 In July 2010, the lower

246. Art. 99, Secs. 4, 114, CONSTITUCI6N NACIONAL [CONST. NAC.] (Arg.).
247. Id. arts. 114, 115.
248. Funcionamiento. Autoridades. Comisiones y secretaria general, Law No. 24937, Dec. 10,

1997 (Arg.), available at http://www.infoleg.gov.ar/infolegInternet/anexos/4500049999/48231/
norma.htm.

249. Modificase la Ley No 24937, Law No. 26080, Feb. 22, 2006 (Arg.), available at
http://www.infoleg.gov.ar/infoleglnternetlanexos/l 10000-114999/114258/norma.htm.

250. The original Judicial Council had twenty members. These included the Chief Justice, four
judges, eight legislators, four lawyers, one representative of the executive, and one scholar. The
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House approved a bill (pending in the Senate) that would reinstate some of the
Council's independence by increasing the Council's size by five members and
allocating the members in such a way as to eliminate the ruling party's veto
power.25 1 If this bill becomes law, it will be important to track the impact of
these changes on the judicial appointment process.

Appointments to the Supreme Court do not go through the Judicial Council.
Instead, the President appoints its members subject to confirmation by two-
thirds of the Senate members who are present. The Justices have secure tenure
and can only be removed for serious misconduct. If and when this happens, an
impeachment process further protects the Justices' positions. 252 This process
should in theory be more or less likely to produce strong nonpartisan candidates
depending upon the political composition of the Senate. However, beyond the
partisanship issue, expert NGOs have claimed that, both at the executive and the
legislative stages, the process is highly deficient in terms of transparency,
independence, and fairness, and does not guarantee the selection of competent,
independent and honest individuals. 25 3 As with Supreme Court appointments,
the General Prosecutor and the General Defense Attorney are appointed by the
President subject to Senate confirmation. 25 4 The 1994 constitutional amendment
gave the General Prosecutor and the General Defense Attorney functional
autonomy and financial independence in order to reduce these appointees'
susceptibility to directives from the executive branch. 255

In an additional move to improve public accountability, President N6stor

eight-legislators included four per house, with two representing the majority party, one from the first
minority, and one from the second minority. The political sector, composed of nine members, thus
represented 45% of the total Council. The majority and minorities of the legislature were equally
represented. Assuming that the ruling party had a majority in the legislature, it would control five
members of twenty. In contrast, according to the new Act, the Council has 13 members: three judges
(the Chief Justice and one judge were removed); six legislators (three per house, two from the
majority party and one from the first minority); two lawyers; one representative of the executive; and
one scholar. The political sector thus represents 54% of the total (seven members); and, if the ruling
party has a majority in the legislature, it would have five out of 13 members or 38.5% of the total-
more than one third. Most important decisions (selection and accusation) require a two-thirds vote
(nine votes). Hence, the governing party has veto power over every major decision.

251. The new bill increases membership from 13 to 18 people. These would be allocated as
follows: the Chief Justice (who would also chair the Council and vote only to break a tie or if
necessary due to a qualified majority requirement); three judges; six legislators (three per house, one
from each of the three largest political parties); four lawyers; one representative of the executive;
and three scholars. The political sector would thus represent 38.8% of the total (seven members);
and if the ruling party has a majority in the legislature, it would only have three out of 18 members,
and thus would therefore cease to have veto power.

252. Arts. 53, 59, 110; Art. 99, Sec. 4, CONSTITUCIONNACIONAL [CONST. NAC.] (Arg.)

253. See Asociaci6n por los Derechos Civiles et al., Una Corte para la Democracia 1 (2002);
see also Asociaci6n por los Derechos Civiles et al., Una Corte para la Democracia II (undated),
http://www.adccorte.org.ar/verarticulo.php?iddocumento=91.

254. Organizaci6n e integraci6n, Law No. 24946, Mar. 11, 1998 (Arg.), available at
http://www.infoleg.gov.ar/infoleglntemet/anexos/45000-49999/49874/texact.htm.

255. Art. 120, CONSTITUcI6NNACIONAL [CONST. NAC.] (Arg.); See ZARINI, supra note 31.
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Kirchner-husband of current President Cristina Kirchner-issued two decrees
that limited the executive branch's discretion over appointments to the Supreme
Court,2 56 the General National Prosecutor's office, the General National
Defender's office, and all other federal prosecutorial and defenders offices that
require Senate confirmation. 25 7 The decrees set up a participatory process that
allows private citizens, nongovernmental organizations, human rights
organizations, academic associations and professional associations (for example,
the bar) to present comments, observations, and information regarding the
President's potential appointees. The executive must publish the names and
professional resumes of its candidates. 258 The participatory process must remain
open and active for fifteen days, so that interested parties may submit written
comments. 2 59 However, this system exists only by presidential decree. If at any
time the President were to find that the process is too burdensome, she could end
it. The system also fails to account for potential presidential influence after
appointments are made-a possibility that we illustrate below in connection
with the anti-corruption prosecutor.

For a while during the past few years, the Prosecutor of Administrative
Investigations, an office within the General Prosecutor's office, was quite
independent. This position is charged with investigating and prosecuting crimes
committed by officials in the public administration, by firms partially or totally
owned by the state, and by any institution or association receiving public
funds. 260 Largely due to the last Prosecutor's personal commitment to fight
corruption, and thus not to the agency's institutional structure, the office accused
many high level executive officials, including even Presidents Kirchner and
Femndez de Kirchner. 261

256. Procedimiento para el ejercicio de la facultad, Decree No. 222, Jun. 19, 2003 (Arg.),
available at http://www.infoleg.gov.ar/infoleglnternet/anexos/85000-89999/86247/norma.htm.

257. Establdcese que el procedimiento para el nombramiento de Magistrados de la Corte
Suprema de Justicia de la Naci6n, Decree No. 588, Aug. 13, 2003 (Arg.) (establishing the procedure
to name Supreme Court justices), available at http://www.infoleg.gov.ar/infolegIntemet/
anexos/85000-89999/87634/norma.htm.

258. Ejercicio de la facultad, Decree No. 222, supra note 256; Decree No. 588, supra note 257
(establishing that a publication must include a local newspaper to consider federal judges with
standing in a province).

259. Id.

260. See Organizaci6n e integraci6n, Law No. 24946, supra note 254.

261. The Prosecutor's major actions were: (a) prosecuting two consecutive Ministers of
Economy who authorized a suspicious compensation payment to a private firm; (b) prosecuting the
Secretary of Media, who was forced to resign, under charges of having awarded official publicity
contracts to companies to which himself, his family members, and close friends were associated, an
investigation that also yielded another prosecution for illicit enrichment; (c) performing a joint
investigation with the General Audit Office over a contract for power lines construction in the
Province of Santa Cruz, governed for ten years by Kirchner, for a 48% overpricing; (d) prosecuting
the Secretary of Transport, who was forced to resign, for suspicious concessions, contracts, and
subsidies related to the trains and subways sectors, and for influence peddling with regards to free
plane tickets for private flights that he and his family received from several privatized companies
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However, that commitment did not last long. The Prosecutor of
Administrative Investigations is under the direction of the General Prosecutor,
who is nominally independent under the Constitution. However, Presidents have
managed to undermine their independence. In 2004, for example, former
President Kirchner appointed Esteban Righi as the Nation's General Prosecutor.
Arguably, a conflict of interest existed because Righi's law firm had defended
President Kirchner when he was investigated for illicit enrichment during his
term as Governor of the Province of Santa Cruz. 2 62 Congress, nevertheless,
approved his appointment.

In 2008, Righi, who was still in office, severely restricted the powers of the
Prosecutor of Administrative Investigations, denying the office direct authority
to launch cases that it had not initiated and, in cases initiated through its own
accusation, limiting it to instances where the regular prosecutor had decided to
drop the charges. 263 Righi explained his decision as an effort to reorganize the
special prosecutor's caseload to reduce conflicts with the regular prosecutor's
activities. 264 In practice, these actions reduced the power of an agency that had
been attacking misconduct, excesses, and corruption in the national
administration. 265 In March 2009, the Prosecutor of Administrative
Investigations resigned. As a justification, he said that although corruption is
present everywhere in greater and lesser degrees, Argentina "stands out for the
almost absolute impunity of this phenomenon, and for the lack of will and
seriousness to attack it." 26 6 Not surprisingly, when a federal judge closed the
illicit enrichment case against the Kirchners in December 2009, neither the
regular prosecutor of the case nor the one who temporarily replaced the resigned
Prosecutor of Administrative Investigations appealed. 267 Although a politician
promoted the impeachment of the judge before the Judicial Council because of
the suspiciously swift closure of the case, the ruling party's representatives and
allies in the Council cast a majority vote against it.268

under his supervision and to which he directed subsidies; and (e) prosecuting the Kirchners for illicit
enrichment. See Volosin, Presidential Corruption, supra note 167.

262. See Rodrigo Alegre, Esteban Righi, el Amigo de Kirchner que Limitd el Poder del Fiscal
Anticorrupcidn, PERFIL, Nov. 8, 2008, available at http://www.diarioperfil.com.ar/edimp/0310/
articulo.php?art-10873&ed=03 10.

263. See Res. No. 147, Nov. 5, 2008 (Arg.), available at http://www.mpf.gov.ar/resoluciones/
pgn/2008/pgn-0147-2008-001.pdf.

264. Id.

265. See Paz Rodriguez Niell, Limitan las Facultades de la Fiscalia Que Investiga la
Corrupcidn, LA NACION, Nov. 7, 2008, available at http://www.lanacion.com.ar/nota.asp?nota-id=
1067547&high=skanska.

266. See Renuncid el fiscal Garrido en medio de la poldmica por el recorte de funciones,
CLARIN, Mar. 12, 2009, available at http://edant.clarin.com/diario/2009/03/12/um/m-01875888.htm.

267. See Enriquecimiento K: Piden el Juicio Politico de Oyarbide, CLARIN, Mar. 13, 2010,
available at http://edant.clarin.com/diario/2010/03/13/elpais/p-02158414.htm.

268. See El Consejo de la Magistratura Vuelve a Salvar a Oyarbide, LA NAClON, Jul. 8, 2010,
available at http://www.lanacion.com.ar/nota.asp?nota id=1282850.
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In short, the combination of the Judicial Council and Senate confirmation
for top posts does not provide an adequate check on presidential power.
President Kirchner instituted more transparent and participatory processes in
connection with his own high level appointments. Although a positive step, this
process does not apply to federal judges other than the Supreme Court Justices.
As we saw, these lower level judges are crucial for corruption prosecutions
within the executive branch, but close political allies with few qualifications are
sometimes still appointed and/or "saved" by the ruling party in the Judicial
Council. Nevertheless, there are some situations where the courts do act
independently, as suggested by the cases we summarize in the next section. As
for the prosecutors, although the 1994 amendment purported to grant them real
independence, their prosecutorial decisions are not fully insulated from the
President, especially for high profile cases.

B. The Philippines

Like her Argentine counterpart, the Philippine President has considerable
influence over appointments under the 1987 Constitution. 269 In the Philippines,
only two institutions limit the President's power to appoint: Congress, through
the Commission on Appointments (CA), 270 and the seven-member Judicial and
Bar Council (JBC). 2 71 Neither of these operates as a strong check on the
President.

Instead of full Senate confirmation, the 25-member Commission on
Appointments must consent to high-level appointments, including heads of
executive departments, ambassadors and top military officials. The CA must
also give its consent to appointments to oversight bodies that perform checking
functions vis-A-vis the executive. 272 Outside of the CA process, the President,
on her own, appoints many less senior officers in cabinet departments although
the Congress may assign some appointment authority elsewhere. 273 The
President can make recess appointments when Congress is not is session, which
are "effective only until disapproval by the Appointments Commission or until
the next adjournment of the Congress." The appointment provisions-copied

269. See CONST. (1987), art. VII, sec. 16 (Phil.).

270. Id. art. VI, sec. 18.

271. Id. art. VHI, sec. 8(1).

272. These include the top posts at the Commission on Audit, the Civil Service Commission,
and the Commission on Elections. Id. art. IX(B), sec. 1; art. IX(C), sec. 1; art. IX(D), sec. 1; art. IX,
sec. 9. The Governor of the Central Bank is also included by statute. New Central Bank Act, Rep.
Act No. 7653, supra note 194, at sec. 6(a). The Ombudsman and his deputies must be recommended
by the Judicial Council.

273. Prominent examples include the members of the Monetary Board, pursuant to the New
Central Bank Act and members of the Securities and Exchange Commission, pursuant to the
Securities Regulation Code. Central Bank Act, Rep. Act No. 7653, supra note 194; Securities
Regulation Code, Rep Act No. 8799 (Phil.), available at http://www.chanrobles.com/
republicactno8799.htm.
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almost verbatim from the 1935 Constitution-also permit Congress to dilute the
President's appointment power by sharing or reallocating the President's
authority. 274 For example, in statutes that create new government agencies,
Congress has included provisions that limit the President's appointees to specific
people recommended by another government body or to a list of candidates. 2 75

The second institution that checks the executive's influence is the Judicial
and Bar Council (JBC). The JBC makes recommendations to the President
regarding appointees to the judiciary 276 and to constitutional commissions such
as the Civil Service, Elections, and Audit Commissions. 277 In a few cases, the
President is prohibited from even proposing potential appointees; for example,
she must appoint members of the Supreme Court, the Ombudsman and the
Ombudsman's deputies from a list provided by the JBC.2 78

In the last decade, however, neither institution has meaningfully
counterbalanced the President's vast appointment power. If the Appointments
Commission fails to act on a proposed appointment while Congress is in session,
the President can keep renewing the appointment on an interim basis until the
Appointments Commission acts. 279 The Philippine Supreme Court has held that
the President can also make a temporary stopgap appointment "to fill an office
for a limited time until the appointment of a permanent occupant to the
office." 280 This broad interpretation of the President's appointment power
therefore limits the Appointments Commission from acting as a meaningful
check on the President. 28 1 Instead of keeping a vacancy in the office or
permitting the incumbent official to remain, the President can virtually appoint
her original CA nominee to the ad interim appointment despite the absence of
approval from the CA.

Although the President must select nominees to the Supreme Court from a
list prepared by the JBC, the incumbent President can influence the list. In mid-
summer 2009, for example, President Arroyo returned the shortlist of nominees

274. Rufino v. Endriga, G.R. No. 139554 (S.C., July 21, 2006) (Phil.) (en banc) ("The original
text of Section 16, Article VII of the 1987 Constitution, as written in Resolution No. 517 of the
Constitutional Commission, is almost a verbatim copy of the one found in the 1935 Constitution."),
available at http://www.chanrobles.com/scdecisions/jurisprudence2006/july2006/G.R.%2ONo.%
20139554.php.

275. CoNsT. (1987), art. VIII, sec. 8(2), (5); sec. 9 (Phil.)

276. Id. sec. 8(2), (5).

277. Id. art. IX(B), sec. 1; art. IX(C), sec. 1; art. IX(D), sec. 1; art. IX(D), sec. 1.
278. Id. srt. VIII, sec, 9; art. XI, sec. 9.
279. Matibag v. Benipayo, G.R. No. 149036 (S.C., April 2, 2002) (Phil.) (en banc),

http://www.lawphil.net/judjuris/juri2002/apr2002/gr 149036_2002.html.

280. Pimentel v. Ermita, G.R. No. 164978 (S.C., Oct. 13, 2005) (Phil.) (en banc),
http://sc.judiciary.gov.phljurisprudence/2005/oct2005/164978.htm.

281. See Isagani Cruz, President Arroyo's Unconfirmed Appointments, PHILIPPINE DAILY
INQUIRER, Sept. 14, 2008, available at http://opinion.inquirer.net/inquireropinion/columns/view/
20080914-160503/President-Arroyos-unconfirmed-appointments. Cruz is a former member of the
Supreme Court.
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for the Philippine Supreme Court to the JBC, despite the fact that it exceeded the
three-person minimum requirement. 28 2 She declared: "the President cannot be
too careful about the selection and appointment of the associate justices of the
[Supreme Court]. It is respectfully submitted that the two positions deserve a
wider array of nominees to be submitted for the President's consideration." 283

This was the second time that President Arroyo had rejected the JBC's list of
nominees and requested another.

The President appoints officials intended to check the use of her appointing
authority-the members of the Supreme Court, the Office of the Ombudsman,
and the Civil Service Commission. The incumbent President moved from the
vice-presidency to the presidency in 2001, following the resignation of former
President Joseph Estrada. She was then elected in 2004 for a full six-year term.
This means the incumbent legally occupied the presidency for nearly a decade
by the time her term expired in 2010. Thus, the deliberate staggering of terms
for various constitutional officials under the 1987 Constitution has had little
impact. Consequently, the President's political allies now dominate these key
institutions. 284 The Ombudsman, who is supposed to implement an anti-
corruption mandate, was an Arroyo ally during her presidency. He was notably
inactive in pursuing allegations of graft against government insiders. 285 In late
2009, the former President made her sixth appointment to the Supreme Court in
that year, bringing the total number of her appointees to fourteen out of fifteen
members. 286 She also sought to appoint a new Chief Justice before leaving
office. 287

In her final months as President, she aggressively pushed to appoint the
next Chief Justice of the Supreme Court, despite an explicit constitutional
prohibition on making presidential appointments two months prior to the
expiration of the executive's term. 288 The prohibition in Art. VII, Sec. 15 of the
Constitution states:

Section 15. Two months immediately before the next presidential elections and
up to the end of his term, a President or Acting President shall not make
appointments, except temporary appointments to executive positions when

282. CONST. (1987), art. VIII, sec. 9 (Phil.).

283. Evangeline De Vera, GMA wants more SC nominees from JBC, MALAYA NEWS, Jul. 29,
2009, available at http://www.malaya.com.ph/jul29/news7.htm.

284. Purple S. Romero, GMA Appointees dominate SC, Anti-Corruption Bodies, ABS-CBN
NEWS, Jul. 23, 2008, available at http://www.abs-cbnnews.com/node/14593.

285. Id

286. The incumbent's term expires within a two-month window before the end of her term
when the President is not constitutionally permitted to make judicial appointments. See Chiz: GMA
Wants to an "all Arroyo" Supreme Court, ABS-CBN NEWS, Jan. 12, 2010, available at
http://www.abs-cbnnews.com/nation/01/12/10/chiz-gma-wants-all-arroyo-appointed-supreme-court.

287. Id.

288. CoNsT. (1987), art. VII, sec. 15 (Phil.); Edu Punay, Supreme Court asked: Let GMA name
Chief Justice, PHILIPPINE STAR, Mar. 1, 2010, available at http://www.philstar.com/
Article.aspx?articleld=553965&publicationSubCategoryld=63.
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continued vacancies therein will prejudice public service or endanger public
safety. 2 89

In the landmark ruling in De Castro et al. v. Judicial and Bar Council et
al.,290 nine out of the fifteen justices of the Supreme Court held that the
constitutional ban against midnight appointments did not extend to appointments
to the Supreme Court. Notwithstanding the plain and ordinary letter of Art. VII,
Sec. 15, the De Castro majority strangely relied on the ordering or sequence of
provisions in the Constitution, declaring, among others, that since the ban on
midnight appointments was located in Article VII, Sec. 15 (The Executive
Branch) and not in Article VIII (The Judiciary), the ban could not extend to the
Supreme Court. 29 1 Moreover, the De Castro majority purposely "reversed" a
decade-long precedent, In Re Appointments Dated March 30, 1998 of Hon.
Mateo A. Valenzuela and Hon. Placido B. Vallarta as Judges of the Regional
Trial Court of Branch 62, Bago City and of Branch 24, Cabanatuan City,
respectively (Valenzuela),292 where the Court explicitly held that the ban against
midnight appointments extended to the Judiciary. The De Castro decision came
under tremendous criticism from legal experts as well as the public, more so
since the nine-member De Castro majority was composed of all Arroyo
appointees,293 and her appointee would also have presided over the Presidential
Electoral Tribunal, that could have heard any election controversies arising from
the presidential election in 2010,294 a factor that may well have motivated the
former President Arroyo. President Arroyo appointed then Senior Associate
Justice Renato Corona as the next Chief Justice of the Philippine Supreme
Court. In the days leading to his presidential inauguration, however, President-
elect Benigno 'Noynoy'Aquino declared that he would not recognize Chief
Justice Corona's appointment. 295 Contrary to settled tradition, President-elect

289. CONST. (1987), art. VII, sec. 15 (Phil.).

290. Castro v. Judicial and Bar Council et al., G.R. Nos. 191002 et seq., (S.C., Mar. 17, 2010)
(Phil.) (en banc), available at http://sc.judiciary.gov.ph/jurisprudence/2010/march2010/191002.htm.

291. Id. ("Had the framers intended to extend the prohibition contained in Section 15, Article
VII to the appointment of Members of the Supreme Court, they could have explicitly done so. They
could not have ignored the meticulous ordering of the provisions. They would have easily and surely
written the prohibition made explicit in Section 15, Article VII as being equally applicable to the
appointment of Members of the Supreme Court in Article VIII itself, most likely in Section 4 (1),
Article VIll. That such specification was not done only reveals that the prohibition against the
President or Acting President making appointments within two months before the next presidential
elections and up to the end of the President's or Acting President's term does not refer to the
Members of the Supreme Court.").

292. Castro v. Judicial Bar Council, G.R. No. 191002 (S.C., Apr. 20, 2010) (Phil.) (en banc),
available at http://www.lawphil.net/judjuris/juri20lO/apr2OlO/gr_191002_2010.html.

293. Edu Punay, Supreme Court: GMA can appoint the next Chief Justice, THE PHILIPPINE
STAR, Mar. 18 2010, available at http://www.philstar.com/Article.aspx?articleid=558957.

294. CONST. (1987), art. VII, sec. 4 (Phil.) ("The Supreme Court, sitting en banc, shall be the
sole judge of all contests relating to the election, returns, and qualifications of the President or Vice-
President, and may promulgate its rules for the purpose.").

295. Noynoy urged anew to accept Corona as ChiefJustice, ABS-CBN NEWS (May 16, 2010),
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Aquino did not take his oath of office before the Chief Justice, choosing another
member of the Court instead to administer his Presidential Oath. 296 In October
2010, when the Supreme Court reversed President Aquino's Executive Order
No. 2 which was meant to revoke midnight appointees of Arroyo, President
Aquino sharply criticized the decision and invoked the separation of powers
under the Constitution. 29 7 As of this writing, the controversy over the wide
breadth of Presidential appointment power as wielded by former President
Arroyo has not yet been resolved.

Political appointments permeate the civil service. The President directly
appoints 3,500 third-level officers and another 6,500 lesser officials that are not
reviewed by the Commission on Appointments. Over half have not fulfilled civil
service eligibility criteria, which require an examination, a simulation exercise
testing managerial ability, on-the-job validation, and an interview. 298 Many of
her key appointments to specialized agencies requiring technical expertise have
been of military officers-a move which has not improved administrative
agency performance but has helped her stave off coups and ensure the loyalty of
the majority of the armed forces. 299

The President's power has several sources, none of which has been
substantially checked by the Supreme Court. First, the President can make ad
interim appointments or appointments in an "acting capacity," thus avoiding
Appointment Committee approval. Second, presidential appointees dominate the
JBC, making it vulnerable to presidential pressure. The recent case, where the
President asked the JBC for new shortlists of nominees, illustrates this point.
Third, political appointees, whose qualifications are effectively waived by the
President, enable her political allies to occupy positions even in the career civil
service. Accountability is difficult to achieve because most institutions that were
constitutionally designed to check the President's exercise of power contain at
least a majority of her direct appointees and, as a result, quality has suffered.

The current controversy over the revocation of President Arroyo's
"midnight appointees," through President Aquino III's Executive Order Nos. 2
and 3, continues to reflect the executive branch's notion of the scope of its
appointment power. As one Senator observed, the executive branch's recent
orders demonstrate its preference for unilateral action and for avoiding

http://www.abs-cbnnews.com/nation/05/16/10/noynoy-urged-anew-accept-corona-chief-justice-0.

296. Edu Punay, Corona respects Noynoy's decision on oath-taking, ABS-CBN NEWS (Jun. 11,
2010), http://www.philstar.com/microsite/noynoy aquino inauguration 2010/article.aspx?articleld=
583260&publicationSubCategoryld=63.

297. Jam Sisante, Aquino hits SC decision on midnight appointee, GMA NEWS (Oct. 14, 2010),
http://www.gmanews.tv/story/203387/aquino-hits-sc-decision-on-midnight-appointee.

298. Isa Lorenzo & Malou Mangahas, New CSC Chief Faces Pack of Ineligible Bureaucrats,
PHIL. CENTRE FOR INVESTIGATIVE JOURNALISM (Apr. 24, 2008), http://www.pcij.org/stories/2008/
ineligible-bureaucrats.html.

299. Joel D. Adriano, Arroyo's risky politics ofpatronage, ASIA TIMES ONLINE (Dec. 9, 2008),
http://www.atimes.com/atimes/SoutheastAsia/JLO9Ae0 I.html.
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coordination with the legislative branch. 300

C. Conclusions

The Presidents of Argentina and the Philippines both face relatively weak
constraints on their appointment powers. They have each been able to
circumvent even the limits that do exist through a mixture of personal pressure
and extensive use of emergency and temporary powers. Even bodies that
exercise independent regulatory and oversight functions are dominated by the
President's appointees. There is little distinction between cabinet departments,
where the President should arguably have considerable discretion to appoint and
remove high level officials, and supposedly independent agencies. Most
appointments do not require confirmation by the Senate, and other procedures to
reduce the President's discretion do not function effectively. Regulatory and
oversight agencies, courts, and prosecutors should, in theory, be insulated from
undue executive influence. In practice, however, they are unable to operate free
of presidential influence in either country.

V.
CHALLENGES TO PRESIDENTIAL POWER

Most modem democracies include institutional mechanisms to challenge
presidential overreaching. Presidents may try to co-opt these institutions, but
they are sometimes effective counterweights to presidential power. We show
how such challenges have had limited positive effects in Argentina but do not
work well in the Philippines. We concentrate on the role of the judiciary and of
specialized independent agencies that seek to bring transparency and
accountability to the operation of government.

We leave impeachment to one side. It is an extreme method for challenging
an incumbent president and does not function as a routine form of oversight.
Rather, it serves as a blunt legislative response to a crisis. Both the Argentine
and Philippine constitutions contain impeachment mechanisms for the President
and other high-level officials. 30 1 Argentina's legislature has never attempted to
impeach the President. The Philippine legislature did initiate the impeachment
process against President Joseph Estrada in 2001, and he resigned before the
process was complete. Thus, this option is always a possibility, but if used
frequently would represent a breakdown of the constitutional compact.
Furthermore, it may be a less credible threat if the President perceives the

300. Gil C. Cabacungan Jr., Joker tells Aquino 's legal team: Don't act rashly, PHILIPPINE
DAILY INQUIRER, Aug. 16, 2010, available at http://newsinfo.inquirer.net/inquirerheadlines/nation/
view/20100816-287029/Joker-tells-Aquinos-legal-team-Dont-act-rashly.

301. Arts. 53, 59, CONSTITUCI6N NACIONAL [CONST. NAC.] (Arg.); CONST. (1987), art. XI
(Phil.).
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legislature as politically weak.

A. Argentina

Neither judicial review of the executive's constitutional powers nor
congressional oversight of her behavior has significantly limited the President,
despite the fact that she occasionally loses a congressional vote. Two structural
mechanisms, however, serve as more effective ways to challenge or limit
presidential powers, and these have met with some success. First, independent
agencies specifically designed to control and monitor the executive have won
modest victories. Second, court cases sometimes enable ordinary citizens, the
ombudsman, and civil society groups to challenge the powers of the executive.

1. Independent Agencies

In Argentina, three major independent agencies check the executive: the
General Audit Office, the Anticorruption Office, and the National Ombudsman.
Both the Audit Office and the Ombudsman report to the Congress. The
Anticorruption Office reports to the Ministry of Justice. This hierarchy suggests
that the Audit Office and the Ombudsman are in a better position to control
excesses of presidential power than the Anticorruption Office, which is better
positioned to sanction low-level malfeasance. In practice, the Ombudsman
appears to be the most effective of the three at checking executive power, as we
illustrate below.

The Audit Office reports to the Congress on the legal aspects, management,
and auditing of all the activities of the administration, and it participates in the
approval or rejection of the revenue and investment accounts for public
funds. 302 The Audit Office has seven members who serve eight-year terms,
which can be renewed once. The Senate and the House each appoint three
members, so as to reflect the political composition of each House. 303 The
presidents of both Houses appoint a seventh auditor by joint resolution to serve
as the Audit Office's Chair.3 04 The law requires that the auditors must have
professional qualifications and specifies that they may only be removed for
grave misconduct or evident violation of their duties. 30 5 The removal process
follows the same procedure established for appointments. 306 The law does not
further clarify the removal procedure, but the reference to the appointments

302. Art. 85, CONSTITUCI6N NACIONAL [CONST. NAC.] (Arg.). The 1994 Constitution requires
Congress to pass a special law to regulate the creation and operation of the GAO, but it has never
been passed. The 1992 Financial Management Act continues in force even though it does not fulfill
the constitutional requirements.

303. Financial Management Act, Law No. 24156, supra note 145.

304. Id.

305. Id

306. Id.
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process means that each House removes the members it appoints, and both
jointly remove the Chair. In order to strengthen the legislature's role, a special
bicameral committee oversees the Audit Office's review of the national
budget. 307 Further, the Constitution requires that the Audit Office's Chair be a
member of the political opposition. 308 This gives the opposition a prominent
role in the external control of the executive, and theoretically it should help give
an incentive to the Audit Office to increase the transparency and accountability
of government through its work.

In practice, however, the Audit Office does not operate as independently of
the executive branch as the 1994 reformers might have hoped. This is because
the Financial Management Act, which rules it, was not amended after the
constitutional reform and, in many respects, is against its spirit. 30 9 First, the
Audit Office makes decisions collectively and by majority rule. This greatly
reduces the chairman's ability to act independently. 3 10 Second, because the
Audit Office's composition is proportional to the composition of Congress, if
the ruling party has a majority in Congress, the opposition's role is limited. This
typically reduces the Audit Office's ability to uncover mismanagement and
wrongdoing. In addition, the requirement that the Audit Office reflect the
political composition of the Congress is incompatible with the auditors' eight-
year term. Congressional elections occur every two years; thus, the composition
of the legislature varies every two years. As a result, it is impossible for the
auditors both to fulfill eight-year terms and for the Office to maintain a party
balance that tracks the legislature. 3 11

The selection process for auditors, problems with day-to-day operations,
and lack of follow-up mechanisms also compromise the effectiveness of the
Audit Office. Despite the requirement that the Audit Office's appointees' have
professional backgrounds that fit with their mandate, the political parties simply
select those whose political views align with their own, rather than conduct
investigations into their qualifications. There is also no public hearing to enable
citizen participation in choosing auditors. Because the system does not
guarantee transparency, publicity, citizen participation and merit qualifications,
but instead reflects partisan interests, conflicts of interest can easily arise that
may jeopardize the Audit Office's objectivity. 3 12 The agency's day-to-day

307. Id.

308. Art. 85, CONsTrrUCI6NNACIONAL [CONST.NAC.] (Arg.).
309. Asociaci6n Civil por la Igualdad y la Justicia, En Busca del Control Perdido III: Informe

Sobre el Trabajo y Estructura de la Auditoria General de la Nacidn y Propuestas para su
Modificaci6n 10-11 (2007), www.acij.org.ar [hereafter "ACU Control Perdido"].

310. Financial Management Act, Law No. 24156, supra note 145.

311. See ACU Control Perdido, supra note 309, at 14.

312. ACU's report mentions the infanous case of Rodolfo Barra, chairman of the GAO in
1999, who had been Minister of Justice and Supreme Court Justice of the administration which he
was supposed to control, and who had even provided consultancy services for major privatized
utilities that the GAO had to audit. Id. at 12-13.
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operations also suffer from several weaknesses including the lack of sufficiently
qualified personnel, the failure to carry out management audits, the excessive
technicality of its reports, and a general delay at every stage of the auditing
process. 3 13 Very few follow-up mechanisms exist to monitor and ensure that
investigated parties implement the agency's recommendations. 3 14 Also, the
Audit Office does little to coordinate its reports with other agencies that should
logically take an interest in its work, such as the Anticorruption Office or
prosecutors. 3 15

Finally, the ruling party has used its authority to curtail the powers of the
Audit Office. As a result, the Office does not function as a strong check on
executive power. This occurred, for example, in January 2009, when it became
public that the GAO was investigating a contract for power line construction that
was to be performed by a firm related to government officials in the Province of
Santa Cruz, which Ndstor Kirchner had governed for ten years. According to the
investigations, the construction of the second section of the project had cost, per
kilometer, 48% more than the first section. Almost immediately after the report
was published, the government attempted to limit the GAO's powers. After the
scandal went public, the GAO's members aligned with the government proposed
to constrain the chairman's authority to control the issues to be investigated, to
direct the debates, and to publish the reports. However, the proposal failed due
to a vigorous resistance from both opposition legislators and NGOs committed
to transparency issues.3 16

Next consider the Anticorruption Office, created by law in 1999 and
invested with investigative and policy-making functions. It can investigate
corruption in the national public administration, in state enterprises, and in any
other public or private entity in which the State participates or that has public
funds as its main source of resources. 3 17 In this role, the Anticorruption Office
receives accusations, undertakes preliminary investigations, files accusations
before the judiciary, and acts as plaintiff in those cases in which the State's
property is at stake. The Office also plays a major role in controlling unjustified
increases in a public official's assets, as well as identifying potential conflicts of
interest. It maintains a register of officials' financial disclosure statements and

313. Id. at 17-21.
314. Id. at 21-22.

315. Id. at 23-25.

316. See, e.g., Gabriel Ziblat, Electroingenieria Estd Sospechada Pero Puede Controlarse a si
Misma, PERFIL, Jan. 17, 2009, available at http://www.diarioperfil.com.ar/edimp/0330/articulo.php?
art-12182&ed=0330; see also Una Salida Que Debilita Alin Mais a los Organos de Control, LA
NACI6N, Mar. 13, 2009, available at http://www.1anacion.com.ar/nota.asp?notaid=1 108180.

317. See Modificaci6n. Crdase la Oficina Anticorrupci6n en el Ambito del Ministerio de Justicia
y Derechos Humanos, Law No. 25233, Dec. 10, 1999 (Arg.), available at
http://www.infoleg.gov.ar/infoleglnternet/anexos/60000-64999/61394/norma.htm; Objeto y Ambito
de aplicaci6n, Decree No. 102, Dec. 23, 1999 (Arg.), available at http://www.infoleg.gov.ar/
infoleglnternet/anexos/60000-64999/61724/norma.htm.
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evaluates these statements to check for situations that indicate illicit enrichment
or activities incompatible with the public office. 3 18 The Office, however, is
constrained by its small budget. In 2008, for instance, it had a budget of only
$9.4 million pesos,3 19 which at the current exchange rate amounts to about
$2.35 million dollars. As with any other non-independent agency, the Office's
budget is decided by its superior, which in this case is the Ministry of Justice.
This lack of financial autonomy limits its ability to provide any real oversight of
the executive.

Even without sufficient resources, the Anticorruption Office has achieved
some results in using the data it collects to support the prosecution of cases.
Although it has obtained almost no convictions, the Office has a well-
functioning system that connects preliminary investigations and information
arising from the officials' financial statements to formal investigations within
the judiciary. This is a minor achievement in absolute terms, but a significant
one when compared to how the financial statements system works in the other
branches of government. 320 During 2007, the Anticorruption Office issued 725
resolutions pertaining to the investigation of potential corruption allegations,
100 of which were sent to the judiciary. Of these 100 files, 58% were criminal
accusations; 18% were files where the OA had no jurisdiction; 21% cases that
did not meet the OA's criteria of significance; and three percent were cases
where the OA decided to act as plaintiff.32 1

Argentina has a general system of financial disclosure, but each branch of
government has its own subsystem. In 1999, Congress passed an act concerning
ethics in public office that established mandatory financial disclosure statements
for certain public officials. These reports were to be presented to their respective
agencies and then sent to an independent body that would be in charge of
receiving and reviewing the statements. However, opposition by the Supreme
Court prevented the creation of this general agency. 32 2

The Anticorruption Office is the only body that systematically evaluates
these disclosure statements and that can seek to connect these evaluations to the

318. See Decree No. 102, supra note 317.

319. See Oficina Anticorrupci6n, Informe Anual de Gesti6n 6 (2008) [hereafter "OA Informe
Annual"J, available at http://www.anticorrupcion.gov.ar/documentos/Informe%20anual%202008%
200A.pdf.

320. See Natalia A. Volosin, Medidas Para Preveniry Detectar Transferencias del Producto de
la Corrupcidn Pziblica en la Argentina, in GUILLERMO JORGE ET AL., RECUPERACI6N DE ACTIvos
DE LA CORRUPCI6N (Editores del Puerto 2008) (describing the different financial statements systems
of the different branches of the federal government).

321. See OA Informe Annual, supra note 318, at 16-17. We refer to 2007 figures because the
2008 report, cited in note 319, does not include any statistics with regards to the files that the OA
sent to the judiciary.

322. See Deberes, prohibiciones e incompatibilidades aplicables, sin excepci6n, a todas las
personas que se desempefien en la funci6n pfiblica, Law No. 25188, Sep. 25, 1999 (Arg.), available
at http://www.infoleg.gov.ar/infoleglnternet/anexos/60000-64999/60847/texact.htm. See also
Volosin, Medidas, supra note 320.
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investigations of corruption before the judiciary. The Office is also charged with
controlling potential conflicts of interest. The agency uses the information in
financial disclosure statements to identify possible conflicts of interest and to
propose measures that officials should take to limit such conflicts. In its policy-
making role, the Anticorruption Office has sponsored initiatives to prevent
corruption and promote transparency by promulgating regulations that improve
access to information and promote the participation of civil society in the
decision-making processes of the federal administration. As a result, in 2003 the
executive issued a decree regulating public hearings, lobbying disclosure, the
participatory elaboration of rules, access to public information, and open
meetings of the regulatory agencies that oversee public utilities. 323 Although the
Anticorruption Office has limited resources, the main obstacle to its success lies
elsewhere. The Administrative Control Prosecutor, who heads the office, is
appointed by the president upon a recommendation from the Ministry of
Justice. 324 It is thus a specialized office within the Ministry. Each new
administration can appoint the director so that a political appointee of the
president always directs the agency. 32 5 The influence of the Ministry of Justice
was clear when it amended the Anticorruption Office's internal regulation in
2008. Until then, the Anticorruption Office staff attorneys could initiate
investigations on their own, that is, they did not need to wait to receive a
complaint. 326 The new regulation, however, only allows the director of the
Anticorruption Office, a political appointee, to initiate investigations without
receiving an accusation from someone outside the office. 3 27

Finally, we turn to consider the National Ombudsman, established by law
in 1993328 and given constitutional status in 1994 (article 86) as an independent
agency accountable to the legislature. The Ombudsman is appointed and
removed by Congress with the vote of two thirds of the members present in each
House, and has a five-year term that can be renewed for one more period. The

323. Aprudbanse los Reglamentos Generales de Audiencias Pblicas, Decree No. 1172, Dec. 3,
2003 (Arg.), available at http://www.infoleg.gov.ar/infolegIntemet/anexos/90000-94999/90763/
norma.htm.

324. Decree No. 102, supra note 317.
325. The only requirements for appointment are citizenship, age (at least 30 years) and at least

six years of practice as a lawyer or in the prosecutor's office or the judiciary. Id.

326. See Res. No. 749, Aug. 11, 2000 (Arg.), available at http://www.infoleg.gov.ar/
infoleglnternet/anexos/60000-64999/64100/norma.htm.

327. See Apru6banse el Reglamento Interno de la Direcci6n de Investigaciones, el Reglamento
Interno de la Direcci6n de Planificaci6n de Politicas de Transparencia y las Disposiciones Comunes
a ambos Reglamentos, Res. No. 1316, May. 21, 2008 (Arg.), available at http://www.infoleg.gov.ar/
infoleglntemet/anexos/140000-144999/140863/norma.htm.

328. Crdase en el Ambito del Poder Legislativo de la Naci6n la citada instituci6n, Law No.
24284, Dec. 01, 1993 (Arg.), available at http://www.infoleg.gov.ar/infolegInternet/anexos/0-
4999/680/norma.htm. After the 1994 amendment, the law was adapted to the constitutional
provisions through Modificaci6n, Law No. 24379, Sep. 28, 1994 (Arg.,), available at http://infoleg.
mecon.gov.ar/infoleglntemet/anexos/0-4999/766/norma.htm.
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Ombudsman has functional autonomy and, thus, does not receive instructions
from any other authority. In addition to the control of public administrative
functions, the ombudsman's task is to defend and protect human rights, as well
as other rights, guarantees, and interests established in the Constitution and the
laws, in the face of deeds, acts or omissions of the Administration. As we will
see below, the Ombudsman's main method of checking executive-as well as
legislative-excesses is to bring cases before the judiciary.

The Ombudsman can initiate investigations in order to uncover actions of
the national administration that amount to an illegitimate, defective, irregular,
abusive, arbitrary, discriminatory, negligent, or seriously incompetent exercise
of their functions, including those that might affect diffuse or collective
interests. 32 9 He must also pay special attention to behavior that shows a
systematic and general failure of the administration, and promote mechanisms to
eliminate or reduce them. 330 The Ombudsman's powers allow him to investigate
actions that judges cannot evaluate. Indeed, according to the political question
doctrine elaborated by the Supreme Court, judges cannot assess the opportunity,
merit, or convenience of a decision made by the political branches of
government. 33 1 In contrast, the Ombudsman can issue warnings,
recommendations, or reminders of the duties of public officials and propose new
measures to which the official has to answer in writing within 30 days. If the
official does not take adequate measures within a reasonable time, or does not
explain the reasons not to act, the Ombudsman can inform the ministry or the
official's superior. If he does not receive an adequate justification through this
mechanism, he must include the issue in his report to the legislature. 332

According to statistical data provided by the Ombudsman's office, from
1994 to 2007 the agency initiated 181,043 files. 3 33 Of the total, 95.4% were
initiated by an individual complaint, four-and-a-half percent originated in
another agency, and almost two percent were initiated by the ombudsman's
office alone. Complaints about public utilities represented 38.30% of the files,
followed by social security and employment (33.90%); human rights, justice,
women, and children (14%); health, education, and culture (13%); environment
and sustainable development (0.50%); and legal services (0.20%). The data
show that the ombudsman's office has been quite efficient: 77.83% of the files
have been concluded, three-and-one-third percept were sent to a different
agency, 13.52% were suspended, two percent have not been followed, and only

329. Reglamento Interno, Law No. 24284, supra note 328 (as amended).

330. Id. at art. 15.

331. See, e.g., Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of
Justice], 22/06/1960, "Cine Callao," Fallos (1960-247-241) (Arg.); Corte Suprema de Justicia de la
Naci6n [CSJN] [National Supreme Court of Justice], 13/07/1990, "Dromi, Jos6 R. c. Estado
Nacional / amparo," Fallos (1991-313-630) (Arg.); see also Peralta, supra note 69.

332. Reglamento Interno, Law No. 24284, supra note 328 (as amended).

333. DEFENSOR DEL PUEBLO DE LA NAClIN, DECIMOS CUARTO INFORME ANNUAL 235 (2007),
available at http://www.dpn.gob.ar/informes/ianual2007.pdf.
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three-and-one-third percent are still under way.
The Ombudsman's most celebrated actions involve privatized utilities, an

area where abuses abound. It has appealed to the judiciary to force the executive
or the regulatory agencies to call for public hearings, to stop rates hikes that are
considered illegal or unfair, and, in general, to gain access to administrative
policy-making in this area. We discuss a few of these cases below in
documenting judicial actions with respect to the executive and the regulatory
agencies. In comparison with the weaker GAO and the Anti-Corruption Office,
the Ombudsman is arguably the most significant state agency overseeing the
executive. However, as we demonstrate in our discussion of the judiciary, it is
most effective when it is able to appeal to the courts.

2. The Judiciary

In the absence of other checks on the executive, the judiciary has begun to
operate as a route for civil society to check the excesses of the executive and
regulatory agencies. The 1994 amendments to the Constitution incorporated
several provisions to protect diffuse and collective rights, particularly those
related to the environment and to consumers. These are mainly substantive
constitutional rights. However, the amendment concerning the environment
requires the authorities to "provide for environmental information and
education," (Article 41) while the amendment concerning consumer affairs
provides for "the necessary participation of consumer and user associations and
of the interested provinces" (Article 42). The Constitution also provides for a
prompt and summary judicial proceeding or amparo to enforce both individual
and collective rights (Article 43).334

The recognition of collective rights and of a specific procedural remedy for
their enforcement led to new options for those interested in constraining the
executive. Public interest litigation has increased judicial activism, in general,
and has sometimes influenced administrative policymaking, and thereby
constrained the executive's discretion. The following cases illustrate the way
public interest litigation has emerged as a tool by which citizens can influence
administrative policymaking. Examples of judicial activism spurred on by civil
society lawsuits fall into three categories: cases where plaintiffs seek more
participatory processes inside public agencies, cases initiated by public interest
groups with the aim of changing substantive policy, and cases in which the
courts, reacting to civil society lawsuits, directly intervene in the management of
a program.

334. The amparo had been previously recognized by the Supreme Court in the leading cases
Siri and Kot. See Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of
Justice], 27/12/1957, "Siri Angel / hibeas corpus," Fallos (1957-239-459) (Arg.); Corte Suprema de
Justicia de la Naci6n [CSJN] [National Supreme Court of Justice], 05/09/1958, "Kot, Samuel S.R.L.
/ hdbeas corpus," Fallos (1958-241-291) (Arg.).
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Consumers' associations and national and local Ombudsmen have
attempted to force the administration to carry out public hearings before making
important decisions involving public utilities. After the 1994 amendment,
scholars and practitioners initiated a debate over whether the Constitution
required the participation of public utility users and consumers through public
hearings. 335 The legal struggles outlined in this section highlight the sometimes
fraught connection between public hearings, advisory committees, and the terms
of contracts with privatized firms. Rather than limiting public power, hearings
can sometimes be part of the strategy used by regulators to rein in regulated
firms and limit the impact of advisory committees.

Agustin Gordilllo argues that in the regulation of public utilities due
process demands a public hearing "before issuing legal administrative rules and
even legislative rules of general character, or before approving projects of great
significance or impact on the environment or the community." 336 Furthermore,
general principles of public access and participation demand that the public be
heard "before adopting a decision, when it consists of a measure of general
character, a project that affects the user or the community, the environment, the
designation of a judge to the Supreme Court, etc." 3 37

Other scholars claim that public hearings are not mandatory in the absence
of a specific legal rule or regulation because the Constitution does not mandate
this process. They argue that their position is supported by the regulatory
frameworks of privatized public utilities that specify the cases in which public
hearings are mandatory. 338 Although we agree with Gordillo's position, it is
certainly the case that public hearings are not uniformly mandated in Argentine
regulatory agencies. The legal framework varies. Hearings are legally
mandatory for electric and gas utilities, but are optional for telecommunications
and water. Within this context, the judiciary has influenced hearing
requirements, but not always in the direction of requiring more participation.
Consider several examples.

In telecommunications regulation the Federal Administrative Court ruled
that public participation is constitutionally required for decisions with grave
social repercussions, such as the extension of a monopoly franchise.33 9 Public
participation can occur either through public hearings or through other
procedures that guarantee users and consumers access to the relevant

335. At issue are Articles 41,42, and 43 of the Argentine Constitution.

336. Gordillo, supra note 51.

337. Id.

338. See, e.g., Miximo Fonrouge, Las audiencias ptiblicas, 9 REVISTA DE DERECHO
ADMINISTRATIVo 3-4 (1997), available at http://www.cassagne.com.ar/publicaciones/Fonrounge/
AUDPUB.pdf.

339. Cimara Nacional Federal en lo Contencioso Administrativo [C.N. Fed. Cont. Adm.],
6/11/1997, "Youssefian Martin clEstado Nacional-Secretaria de comunicaciones s/ amparo, causa
22.776/97," La Ley [L.L.] 1997-F-270 (1997) (Arg.).
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information and a way to submit their points of view. Subsequent cases in other
courts extended the range of issues to include, for example, charging for a
service that was previously free. 340

In the regulation of gas and electricity, battles erupted when utility rates
were "pesified" in 2002.341 Here, the consumers' association opposed public
hearings because they could undermine a parallel process that included them as
a privileged member of an advisory committee under the 2002 Emergency
Act.342 The executive and the regulatory agencies called for public hearings in
order to approve an increase in tariffs without going through the renegotiation
process that included a consumers' representative and the Ombudsman as
participants. In response to a lawsuit by the consumers' association, the courts
called off the hearings. 343 The executive then ordered the increase through a
simple decree, 344 which was also struck down in court. 345 At last, it issued a
decree authorizing itself, allegedly in virtue of the Emergency Act, to modify the
rates of all the contracts subjected to the renegotiation process, 346 but the courts
suspended this decree upon a presentation by the Ombudsman. 347

The new Administration that took office in 2003 dissolved the previous
renegotiating commission, allowing consumers' participation only through

340. Id. In 2006, the Supreme Court reversed, although for reasons not related to the public
hearings issue. See Corte Suprema de Justicia de la Naci6n [CSJNJ [National Supreme Court of
Justice], 31/10/2006, "Defensoria del pueblo de la ciudad de Buenos Aires c. Secretaria de
comunicaciones / resoluci6n 2926/99," Fallos (2006-329-4542) (Arg.).

341. This refers to the fact that, since the beginning of the 1990s, Argentina was governed by a
convertibility statute that set a fixed rate of $1 peso = $1 dollar. This regime was eliminated after the
crisis of 2001 through an emergency law that reinstated a system of administered flotation and froze
utility rates until new contracts were agreed upon. See Decldrase la emergencia pfiblica en materia
social, econ6mica, administrativa, financiera y cambiaria, Law No. 25561, Jan. 6, 2002 (Arg.),
available at http://www.infoleg.gov.ar/infoleglntemet/anexos/70000-74999/71477/texact.htm.

342. Id.; Encomidndase al citado Departamento de Estado la misi6n de Ilevar a cabo el proceso
de renegociaci6n de los contratos de obras y servicios pilblicos, Decree No. 293, Feb. 12, 2002
(Arg.), available at http://www.infoleg.gov.ar/infolegInternet/anexos/70000-74999/72323/
norma.htm; Establ6cese que la Comisi6n de Renegociaci6n de Contratos de Obras y Servicios
Pblicos serA presidida por el Ministro de Economia e Infraestructura, Decree No. 370, Feb. 22,
2002 (Arg.), available at http://www.infoleg.gov.ar/infolegInternet/anexos/70000-74999/72554/
norma.htm.

343. Juzgado Nacional de la Instancia en lo Contencioso Administrativo Federal [1a Inst.]
[Lower Courts of Ordinary Jurisdiction], 24/09/2002, "Uni6n de Usuarios y Consumidores y Otros
c/M. Economia e Infraestructua- Resol. 20/02 s/Amp. Proc. Sumarisimo."

344. Decree No. 2437, Dec. 2, 2002 (Arg.), available at http://www.infoleg.gov.ar/
infolegInternet/anexos/80000-84999/80098/norma.htm.

345. See La Luz y el Gas, Otra Vez al Freezer, PAGINA 12 (Dec. 13, 2002),
http://www.paginal2.com.ar/diario/economialindex-2002-12-13.html.

346. Decree No. 120, Jan. 23, 2003 (Arg.), available at http://www.infoleg.gov.ar/
infolegInternet/anexos/80000-84999/8171 1/norma.htm.

347. Juzgado Nacional de la Instancia en lo Contencioso Administrativo Federal [1P Inst.]
[lower courts of ordinary jurisdiction] No. 7, 03/03/2002, "Defensor del Pueblo de la Naci6n c.
Poder Ejecutivo Nacional," L.L. 2003-B, 796.
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public hearings carried out just before the executive signed the tariff
agreements. 34 8 The Administration also modified the original Emergency Act to
allow the executive to reach partial agreements with the companies and to avoid
the participation of the regulatory agencies and of consumers. 349 The new law
also allows Congress 60 days to either approve or reject the new contracts, but
once this period expires, the contracts are considered implicitly approved, which
violates Constitutional provisions regarding legislative procedure. 350 From 2004
to 2005, several contracts were renegotiated and tacitly "approved" by the
legislature, illustrating the weakness of mandated hearings, especially those
carried out by unsympathetic actors. 35 1 Judicial review has had an impact on the
process, but input from citizens and civil society seems weak and variable.

In a few cases, judges have taken aggressive action, including direct
oversight of executive actions and holding their own public hearings. We
summarize three recent cases concerning vaccines, prison reform, and water
pollution to illustrate the potential of judicial review in a political system that
has few other checks.

The first case involves a vaccine for Argentine hemorrhagic fever (AHF),
an acute viral disease that can lead to death in one to two weeks. The most
effective way to fight AFH is a vaccine known as Candid 1, which has 95%
effectiveness. 3 52 The State initially acquired the vaccine through a contract with
the U.S. Department of State and the Salk Institute. However, because the
number of doses was insufficient, the State decided to build laboratories to
produce Candid 1. Although some laboratories were built, the vaccine was never
produced. As a consequence, the NGO Centro de Estudios Legales y Sociales
(CELS), along with a law student of the University of Buenos Aires, filed a
collective constitutional suit (the amparo) to force the State to produce the
vaccine and to provide it to the potentially affected population.

After losing in the lower court, the Court of Appeals reversed, ruling that
the State was obliged to produce the vaccine and establishing a period of time
for its production according to a schedule from the Ministry of Health. The
opinion also made the ministers involved personally responsible, and ordered

348. Decree No. 311, Jul. 3, 2003 (Arg.), available at http://infoleg.mecon.gov.ar/
infoleglntemet/anexos/85000-89999/86606/norma.htm.

349. Law No. 25790, Oct. 21, 2003 (Arg.), available at http://www.infoleg.gov.ar/
infoleglnternetlanexos/85000-89999/89434/norma.htm.

350. Article 82 of the Constitution states: "The will of each House shall be expressly stated; the
tacit or fictitious approval is excluded in all cases."

351. See, e.g., Diputados Avanza en la Prdrroga de los Contratos de las Privatizadas,
INFOBAE.COM (Dec. 15, 2005), http://www.infobae.com/notas/nota.php?Idx=228134&
IdxSeccion=0; see also Las Privatizadas se Quedaron Sin Lobby, CLARIN (Dec. 18, 2005),
http://edant.clarin.com/diario/2005/12/18/elpais/p-01301.htm.

352. See Gustavo Maurino, Ezequiel Nino & Martin Sigal, LAS ACCIONES COLECTIVAS.
ANALISIS CONCEPTUAL, CONSTITUTICIONAL, PROCESAL, JURISPRUDENCIAL Y COMPARADO 114
(Lexis Nexis 2005).
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the decision to be communicated to the President and the Chief of Cabinet.353
The executive did not observe the deadline. 354 In August 2000, the first instance
judge established a new deadline, which the executive also failed to meet.
Eventually, the judge froze the funds in the pertinent budgetary account and
instructed the executive to use those funds only for the fulfillment of the Court's
order. The judge also imposed a fine of $300 pesos per day of infringement. The
State appealed the decision.

The Court held a hearing to assess the situation and assign responsibility
for the infringement of its order. It subpoenaed the Minister of Health, and
ordered him to identify the obstacles to the production of Candid 1, to give
reasons for the failure to comply with the decision, and to submit a new
schedule. The Court put the national Ombudsman in charge of monitoring
compliance and informing the Court. Furthermore, the Court ordered the
executive's internal audit agency to audit the management of the funds assigned
to the production of the vaccine, to oversee fulfillment of the schedule presented
by the Ministry of Health, and to be sure funds were included in the budget bill
for 2002.355 From 2002 to 2006, when the government announced that it had
finally completed the vaccine's development, the execution of the Court's
decision was delayed, and several more hearings were held.356

The second case, prison reform, is one of the clearest examples of judicial
policymaking in Argentina. In Veribitsky, decided by the Supreme Court in May
2005, the Court went outside of normal judicial procedure to hold public
hearings, and it mandated heavy judicial involvement in implementing the
decision.3 57 The NGO Centro de Estudios Legales y Sociales (CELS) filed a
collective habeas corpus before the Court of Cassation of the Province of
Buenos Aires in 2001. It asked the court to find that prison conditions in police
stations in the province were unconstitutional and to order the province to
remedy the situation. 358 The Court of Cassation rejected the case on the grounds
that it was up to the judges in each individual case to decide on these matters.

353. Cimara Nacional en lo Contencioso Administrativo Federal [CAm. Nac. en lo Cont. Adm.
Fed.], Sala IV, 02/06/1998, "Viceconte, Mariela C. c. Ministerio de Salud y Acci6n Social," LA LEY
1998-F, 102.

354. Maurino, Nino & Sigal, supra note 352, at 117-120.

355. Seeid.at117.

356. See Joaquin Mill6n, Triunfos de Papel. A Propdsito de Viceconte (unpublished, on file
with authors).

357. Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of Justice],
03/05/2005, "Verbitsky, Horacio s/hibeas corpus," FALLOs 328:1146.

358. According to a report of the NGO Asociacidn por los Derechos Civiles (ADC), when the
CELS filed the habeas corpus petition in November 2001, 6364 people were detained in police
stations and 23,264 people were detained in prison units. By the end of 2004, the number of people
detained in the province was 30,414. At the beginning of 2005, detainees in police stations were
5951, and the overpopulation of prisons was 55.97%. See ADC Report of the decision "Verbitsky,
Horacio s/habeas corpus," available at http://www.adccorte.org.ar/recursos/243/DOCUMENTO+
CASO+HABEAS+CORPUS.pdf.
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This decision was brought before the Supreme Court of the Province of Buenos
Aires, which also rejected the case. The case finally came before the Supreme
Court in early 2004.

Before the Court, CELS argued that the Court had to set the minimum
standards of protection for detainees to comply with the rights established in the
Constitution and in several human rights conventions; that the Court had to
order the provincial authorities to follow those standards; and that the Court
should establish a process for the execution of its ruling that guaranteed a
dialogue between CELS and the provincial authorities subject to the Court's
oversight.

In a departure from its own record, the Court held two public hearings with
representatives of CELS, the Province of Buenos Aires, and Human Rights
Watch, and it also accepted amicus curiae from eight organizations.35 9 In its
final ruling, the Court explained that it would not analyze public policies of
security, crime, and imprisonment but would only examine whether those
policies infringed on fundamental rights. Still, the Court found that the state of
imprisonment violated minimum standards of detainment according to UN rules;
it explained what those standards were; and it demanded that the local, executive
and legislative branches adjust legislation related to imprisonment. It also
instructed the Supreme Court of the Province and other provincial judges to
intensify their vigilance over the fulfillment of those standards, to urgently
determine whether there were violations of human rights, and to cease any cruel,
inhuman or degrading treatment. 3 60 The province did not comply with the
Court's decision. In November 2009 the CELS went back to the Supreme Court
to denounce the infringement. In March 2010, the Supreme Court notified the
provincial court, urging it to respond to CELS's claims and to preserve the
security and physical integrity of those imprisoned. 36 1 The provincial
government has not yet complied. Thus, in practice the Supreme Court's
decisions did not have much consequence in reforming Buenos Aires' prisons.

The final case demonstrates a similar level of judicial activism in an

359. These were the ADC; the National Commission of Jurists; Human Rights Watch; the
World Organization against Torture; the Public Interest Law Clinic of the Province of C6rdoba; the
civil association "El Agora;" the civil association "Casa del Liberado" of the Province of C6rdoba;
and the Centro de Comunicaci6n Popular y Asesoramiento Legal. The amicus curiae were formally
recognized by a Supreme Court resolution in 2004. See Corte Suprema de Justicia de la Naci6n
[CSJN] [National Supreme Court of Justice], Acordada No. 28, Jul. 14, 2004, B.O. 20/07/2004,
available at http://www.infoleg.gov.ar/infoleglntemet/anexos/95000-99999/96742/norma.htm. As
for public hearings, the Court used them without formal authorization until, in November 2007, it
issued a resolution establishing them formally. See Corte Suprema de Justicia de la Naci6n [CSJN]
[National Supreme Court of Justice], Acordada No. 30, Nov. 05, 2007, A.D.L.A. 2008-A-427 (2007)
(Arg.).

360. See Verbitsky, supra note 357, at XII (1-8).
361. See Ckirceles: la Corte Suprema Advierte por Incumplimiento del Gobierno Bonaerense,

CENTRO DE INFORMACION JUDICIAL (Mar. 19, 2010), available at http://www.cij.gov.ar/nota-3651-
Carceles--la-Corte-Suprema-advierte-por-incumplimiento-del-Gobierno-bonaerense.html.
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ongoing dispute over the pollution of the Matanza-Riachuelo River. A group of
neighbors sued the Federal Government, the Government of the Province of
Buenos Aires, and the Government of the City of Buenos Aires, as well as 44
firms for damages suffered as a consequence of the contamination of the river
Matanza-Riachuelo. In June 2006, the Court ordered the National, Provincial,
and Local governments to present a plan to clean up the river. The Court also
ordered the firms to keep the Court informed of any measures taken to prevent
and reverse the contamination of the river. 362

Just as with the prison reform case, this case was particularly novel because
the Court decided to hold public hearings with all the parties involved. In
September 2006, the Court held a hearing in which the three governments
presented a plan for cleaning the river and creating an inter-jurisdictional
authority, called ACUMAR, that later initiated a participatory process to discuss
policy related to the clean-up of the river.36 3 One week later, the Court heard
from four NGOs. 364 A second hearing was held in February 2007 where the
Secretary of the Environment explained the progress made in the
implementation of the plan presented six months before. Later hearings were
held in July and November 2007, where all the parties made comments on the
clean-up plan. 36 5

The Court finally held the three governments responsible for the cleanup of
the river and for the prevention of further environmental damages. 366 The
decision set time limits and distributed responsibility for carrying out the
necessary actions. The Court made the ACUMAR's head personally responsible
for fulfillment of its ruling, who would have to pay fines in the event of non-
compliance, and it empowered a local federal judge to oversee compliance. The
Court also instructed the General Audit Office to oversee the allocation of the
funds and their execution by ACUMAR as it implemented the clean-up plan.
Finally, the tribunal created a collective ad hoc oversight body formed by the
National Ombudsman and the NGOs that intervened in the case. Although the
river has not been cleaned-up yet, the Supreme Court's decisions had some real

362. See Corte Suprema de Justicia de la Naci6n [CSJN] [National Supreme Court of Justice],
08/07/2008, "Mendoza, Beatriz Silvia y otros c/ Estado Nacional y otros s/ dailos y perjuicios (dailos
derivados de la contaminaci6n ambiental del Rio Matanza-Riachuelo)," E.D. 18-7-08 (supl.), nro.
365, available at http://www.csjn.gov.ar/documentos/verdoc.jsp.

363. The creation of an interjurisdictional authority for the Cuenca Matanza Riachuelo
(ACUMAR) came about by law a few months after the first Supreme Court ruling. See Cr6ase la
Autoridad de Cuenca Matanza Riachuelo, Law No. 26168, Nov. 15, 2006 (Arg.), available at
http://www.infoleg.gov.ar/infoleglnternet/anexos/120000-124999/122769/norma.htm. The Province
and the Autonomous City of Buenos Aires then adopted this law's provisions.

364. These NGOs were the Fundaci6n Ambiente y Recursos Naturales, CELS, Greenpeace, and
the Asociaci6n de Vecinos de la Boca.

365. For a detailed description of this case, see the amicus curiae presented by a group of legal
scholars to the Supreme Court of the Province in September 2010 to support the CELS' position
(especially pp. 4-6), available at http://www.cels.org.ar/common/documentos/Amicus-Curiae.pdf

366. Mendoza, supra note 362.
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bite. Its first ruling yielded the congressional decision to create the ACUMAR.
Although the execution of the Court's orders by the local federal judge has been
difficult and even required the Supreme Court to issue a new ruling in August
2010,367 the new agency represents real progress. The ACUMAR is
functioning; it systematically includes civil society through participatory policy-
making processes; it periodically informs the local federal judge on the progress
of the plan's execution, and it has created some important technical tools, such
as the creation of a unified registry where firms operating in the area have to be
registered so that the agency can oversee them with regards to environmental
damage. 368 Scholars have also highlighted that, by giving enhanced publicity to
its decisions and hearings, the Supreme Court put environmental issues on the
public agenda, a result that is of great importance when it comes to remedying
structural violations of rights.369

Thus, we see that the 1994 reforms encouraged many civil society groups
to bring court challenges. These challenges have produced some significant
judicial rulings that reined in the executive, particularly in cases involving
privatized utilities. More recently, judicial activism over administrative policy-
making has increased, with the Supreme Court paving the way for structural
litigation. It will be important to trace future developments to see if these rulings
are unusual events or the beginning of a trend toward more judicial oversight.

B. The Philippines

Institutional checks on presidential power work poorly in the Philippines.
Under the Constitution the primary institutions for challenging unlawful
exercises of presidential power are the Supreme Court and the Office of the
Ombudsman. Under President Arroyo, neither was an effective, independent
voice, largely because the incumbents were politically beholden to the President.
No other bodies are effective substitutes, and impeachment is a remedy of last
resort. It remains to be seen whether the recently elected President Aquino will
take advantage of these weaknesses or whether he will seek to govern in a more
accountable manner.

The Supreme Court was strengthened in the 1987 Constitution. Article
VIII, Section 1 states that the judicial power includes review of cases of "grave
abuse of discretion amounting to lack or excess of jurisdiction on the part of any
branch or instrumentality of the Government." 3 70 The rationale for this
provision was the experience of martial law under the Marcos dictatorship when
the Court failed to resolve crucial human rights cases due to the obstacle of the

367. See id.

368. This information stems from the agency's website, www.acumar.gov.ar.

369. See the amicus curiae presented by a group of legal scholars to the Supreme Court of the
Province in September 2010 to support the CELS' position, supra note 365, at 5.

370. CONST. (1987), art. VIII, sec. 1 (Phil.).
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political question doctrine that was taken to limit the Court's ability to check
even obvious excesses of presidential power. 371

Given this power of judicial review, individuals and citizens' groups have
filed petitions for writs to annul, enjoin, or prohibit governmental acts that
violate fundamental human rights and civil liberties, and/or to compel the
government to observe such rights and liberties. In the words of the Court, this
expansion ofjudicial power "is an antidote to and a safety net against whimsical,
despotic, and oppressive exercise of governmental power." 37 2 The Court's
power of judicial review can extend to any governmental deprivation of rights
within the penumbra of the individual's constitutionally guaranteed rights to life,
liberty, and due process. 373

The 1987 Constitution also gives the Supreme Court the completely new
authority to promulgate rules "concerning the protection and enforcement of
constitutional rights." [Article VIII, Section 5(5)]374 No case has yet interpreted
the constitutional intent behind this expansion of the Court's rule-making power.
When the Court promulgated the Rule on the Writ of Amparo in October 2007,
it also authorized the release of its Annotation. 375 This Annotation states that the
Supreme Court's rule-making power "is the result of our experience under the
dark years of the martial law regime ... In light of the prevalence of extralegal
killing and enforced disappearances, the Supreme Court resolved to exercise for
the first time its power to promulgate rules to protect our people's constitutional
rights." 376 However, the Annotation goes on to limit its power by stating that
the right "should be allowed to evolve through time and jurisprudence and

371. Francisco v. House, supra note 47 (citing I Record of the Constitutional Commission). See
also Estrada v. Desierto et al., G.R. Nos. et seq., 146710, Mar. 2, 2001 (Phil.) (en banc) ("To a great
degree, the 1987 Constitution has narrowed the reach of the political question doctrine when it
expanded the power of judicial review of this court not only to settle actual controversies involving
rights which are legally demandable and enforceable but also to determine whether or not there has
been a grave abuse of discretion amounting to lack or excess of jurisdiction on the part of any
branch or instrumentality of government. Heretofore, the judiciary has focused on the 'thou shalt
not's' of the Constitution directed against the exercise of its jurisdiction. With the new provision,
however, courts are given a greater prerogative to determine what it can do to prevent grave abuse of
discretion amounting to lack or excess of jurisdiction on the part of any branch or instrumentality of
government.") (Emphasis in the original.), available at http://www.lawphil.net/judjuris/juri200l/
mar2001/gr 146710_2001 .html.

372. Macabago v. Comm'n on Elections, G.R. No. 152163, (S.C., Nov. 18, 2002) (Phil.) (en
banc), available at http://www.lawphil.net/judjuris/juri2002/nov2002/gr 152163_2002.html.

373. See Andal v. People, G.R. Nos. 138268-69 (S.C., May 26, 1999) (Phil.) (en banc),
available at http://www.lawphil.net/judjuris/juril999/mayl999/gr_138268_1999.html.

374. Reynato S. Puno, No Turning Back on Human Rights, Speech at Silliman University
(Aug. 25, 2007), available at http://ia341243.us.archive.org/3/items/TextOfChieflusticeReynato
PunoSillimanSpeech/PunoOnHumanRights.doc.

375. See Rule on the Writ of Amparo, available at http://www.supremecourt.gov.ph/
RULEAMPARO.pdf.

376. See Annotation to the Write of Amparo, available at http://www.supremecourt.gov.ph/
Annotationamparo.pdf.
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through substantive laws as they may be promulgated by Congress." 377

Judicial review of impeachment convictions might restrain an overzealous
legislature; however, they might also limit the force of the provision. In a 2003
ruling, involving a second impeachment complaint filed against the Chief
Justice of the Supreme Court,37 8 the Supreme Court expressly declared that
impeachment proceedings are within the scope of its expanded power of
review.379 Impeachment is not a purely political action according to the Court
because "there are constitutionally imposed limits on powers or functions
conferred upon political bodies." 3 80 Because such limits exist, "our courts are
duty-bound to examine whether the branch or instrumentality of the government
properly acted within such limits." 381 Here, the Court is acting as a check
against possible legislative overreaching. Of course, if the Court itself is not
independent of the president and the administration, it cannot serve as
independent check. Further, if, as here, the process involves a justice of the
Court, it will hardly be a neutral arbiter.

The Ombudsman is hailed as the "protector of the people" (Constitution,
Art. XI, Secs. 5-1,4), but in practice it has failed to be a strong check on the
President. Unlike Argentina's Ombudsman, who is appointed by the legislature,
the Philippine Ombudsman and his Deputies are appointed by the President
from a list of nominees prepared by the Judicial and Bar Council. Such
appointments require no confirmation. This means that the President can veto
anyone expected to be a particularly independent voice.

The Ombudsman must have at least ten years of experience as a judge or a
practicing lawyer. He or she serves a seven-year term with no reappointment
and cannot immediately run for office. The Ombudsman can investigate "on its
own, or upon complaint by any person, any act or omission of any public
official, employee, office or agency, when such act or omission appears to be
illegal, unjust, improper, or inefficient." 382 He or she can direct officials to
perform duties required by law or to correct abuses. The office can demand
documents and other information from officers and can report irregularities in
the use of funds to the Audit Commission. It can: "determine the cause of
inefficiency, red tape, mismanagement, fraud, and corruption in the Government
and make recommendations for their elimination and the observance of high

377. Id.

378. Based on its close interpretation of the Constitutional text and intent from 1986
Constitutional Commission records, the Court held that the second impeachment complaint filed by
two legislators against the Chief Justice violated the constitutional prohibition against the initiation
of impeachment proceedings against the same officer within a one-year period.

379. Francisco v. House, supra note 47.

380. Id.

3 8 1. Id.

382. CONST., art. XI, sec. 13(1).

2011] 323

78

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 8

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/8



324 BERKELEY JOURNAL OF INTERNATIONAL LAW

standards of ethics and efficiency." 383

The Philippine Legislature increased the powers of the Ombudsman in
Republic Act No. 6770 ("Ombudsman Act of 1989"), which provided the office
with prosecutorial functions. 3 84 In contrast, Argentina's Ombudsman lacks such
functions, which are assigned to the Prosecutor of Administrative Investigation
and/or regulator prosecutors. In the Philippines, the Ombudsman's
administrative authority and his prosecutorial jurisdiction over public officers
are broad but exclude the President herself, who enjoys immunity from suit
during her incumbency. 3 85 It is only after the President has left office that the
Ombudsman can investigate, and if warranted, prosecute her, even for criminal
acts committed while in office. The highest profile prosecution involved the
Ombudsman's criminal prosecution of former President Joseph Estrada for
plunder, graft and corruption, among other serious crimes. This prosecution was
possible after the Supreme Court declared Estrada to have "constructively
resigned" from office. 386 The current Ombudsman, whose term ends in
December 2012, was appointed by President Arroyo and is unlikely to challenge
her past performance.

The Supreme Court has generally not interfered in the Ombudsman's
constitutionally-mandated investigatory and prosecutorial powers, unless for
"good and compelling reasons." The Court explains its policy as one that is
respectful of the Ombudsman, who, "beholden to no one, acts as the champion
of the people and the preserver of integrity in the public service." 387 In its view
the Ombudsman is constitutionally designed precisely to give individuals direct
recourse and remedial means against abusive excesses of governmental
power.388 Because the appointee and her deputies are not subject to approval

383. Ledesma v. Ct. of App., G.R. No. 161629 (S.C., Jul. 29, 2005) (Phil.), available at
http://www.chanrobles.com/scdecisions/jurisprudence2005/jul2005/161629.php.

384. Uy v. Sandiganbayan, G.R. Nos. et seq., 105965 (S.C., Mar. 20, 2001) (Phil.) (en banc),
available at http://www.chanrobles.com/scdecisions/jurisprudence200l/mar2001105965 70.php.

385. For statements of the Ombudsman's administrative disciplinary authority, see among
others Santos v. Rasalan, G.R. No. 155749 (S.C., Feb. 8, 2007) (Phil.), available at
http://www.chanrobles.com/scdecisions/jurisprudence2007/feb2007/155749.php; Office of the
Ombudsman v. Estandarte, G.R. No. 168670 (S.C., Apr. 13, 2007) (Phil.), available at
http://www.chanrobles.com/scdecisions/jurisprudence2007/april2007/168670.php; Balbastro v.
Junio, G.R. No. 154678 (S.C., Jul. 17, 2007) (Phil.), available at http://www.chanrobles.com/
scdecisions/jurisprudence2007/july2007/154678.php.

386. Estrada v. Desierto, supra note 370; Estrada v. Macapagal-Arroyo, G.R. No. 146738 (S.C.,
Mar. 2, 2001) (Phil.) (en banc), http://www.lawphil.net/judjuris/juri200l/mar200l/
gr_146738_2001.html. And see Estrada v. Desierto, G.R. No. 156160, (Dec. 9, 2004) (Phil.) (en
banc), available at http://www.chanrobles.com/scdecisions/jurisprudence2004/dec2004/156160.php.

387. Salvador v. Desierto, G.R. No. 136192 (S.C., Aug. 14,2001) (Phil.) (en banc), available at
http://www.chanrobles.com/scdecisions/jurisprudence200l/aug200l/135482.php.

388. See among others Galario v. Office of the Ombudsman, G.R. No. 166797 (S.C., Jul. 10,
2007) (Phil.), available at http://www.chanrobles.com/scdecisions/jurisprudence2007/july20071
166797.php; Office of the Ombudsman v. Ct. of App., G.R. No. 160675 (S.C., Jun. 16, 2006) (Phil.),
available at http://www.chanrobles.com/scdecisions/jurisprudence2006/june2006/G.R.%2No.%
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even by the Commission on Appointments, the President has considerable
influence over appointments, just as with the Supreme Court Justices.
Impeachment is available as an ex post method of legislative control, but it is a
difficult and controversial method of oversight. Thus, in spite of stronger
prosecutorial powers than her Argentine counterpart, the office's dependence on
presidential appointment undermines the Ombudsman's independence and
authority vis-i-vis the executive branch.

Other oversight bodies exist, but they lack independence, both de jure and
de facto. We briefly discuss three of them. They are the Constitutional
Commission on Audit (hereafter "the Audit Commission"), the Department of
Justice and the Presidential Anti-Graft Commission.

The Audit Commission has significant power to "examine, audit, and settle
all accounts pertaining to the revenue and receipts of, and expenditures or uses
of funds and property, owned or held in trust by or pertaining to, the
Government, or any of its subdivisions, agencies, or instrumentalities, including
government-owned and controlled corporations with original charters." 389 It
then reports on these activities to the President and Congress. 390 Although Audit
Commission reports cannot compel or restrain unilateral executive action, they
can form the basis for private challenges to executive power, albeit issued long
after the executive action has been committed. Plaintiffs usually mount private
challenges through complaints filed with the Ombudsman, or through Rule 65
certiorari actions filed with the Supreme Court. 391 So far, however, this has not
been an effective method of control, in part because of the lack of independence
of the Ombudsman and the Supreme Court discussed above, and also because
the Audit Commission mainly conducts belated post-audits of government

20160675.php; Honasan Hl v. Panel of Investigating Prosecutors, G.R. No. 159747 (S.C., Apr. 13,
2004) (Phil.), available at http://www.lawphil.net/judjuris/juri2004/apr2004/gr 159747 2004.html;
Roxas v. Vasquez, G.R. No. 114944 (S.C., June 19, 2001) (Phil.), available at
http://www.lawphil.net/judjuris/juri2001/jun2001/gr_ 14944_2001.html; Presidential Ad Hoc Fact-
Finding Comm. On Behest Loans v. Desierto, G.R. No. 130140 (S.C., Oct. 25, 1999) (Phil.) (en
banc), http://www.lawphil.net/judjuris/juril999/octl999/gr_130140 1999.html; Garcia-Rueda v.
Pascasio, G.R. No. 118141 (S.C., Sept. 5, 1997) (Phil.), available at http://www.lawphil.net/
judjuris/juril997/sepl997/gr_118141_1997.html; Deloso v. Domingo, G.R. No. 90591 (S.C., Nov.
21, 1990) (Phil.).

389. CONsT. (1987), art. IX(D), sec. 2(1).

390. Id. sec 4.

391. New impeachment complaint filed vs Arroyo, ABS-CBN NEWS (Nov. 21, 1990),
http://www.abs-cbnnews.com/nation/10/13/08/new-impeachment-complaint-filed-vs-arroyo; Press
Release, Senate of the Philippines, Drilon dares Ombudsman to file charges versus execs in fertilizer
scam (Feb. 3, 2006), http://www.senate.gov.ph/press-release/2006/0203_drilonl.asp; Opponents
Seek Probe of Philippine President Over Corruption Scandal, Fox NEWS (Feb. 24, 2008),
http://www.foxnews.com/story/0,2933,332109,00.html. See also Leslie Jamie Cobar, Checks and
Balances: Audit and Accountability in Philippine Public Finances, PHILIPPINE PUBLIC
TRANSPARENCY REPORTING PROJECT (May 11, 2010), available at
http://www.transparencyreporting.net/index.php?option=com content&view-article&id=87:-
checks-and-balances-audit-and-accountability-in-philippine-public-finances-&catid=55:background-
papers#aul.
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contracts executed by the Office of the President and executive agencies. The
Audit Commission reinstated pre-audit review of these contracts and other
instances of executive spending only in mid-2009, after public uproar over
allegations of corruption in government procurement contracts during the
Arroyo administration. 39 2

Other executive agencies, such as the Department of Justice and the
Presidential Anti-Graft Commission,3 93 have investigative and prosecutorial
jurisdiction over executive officers. However, because these agencies are
dependent on the Office of the President and their top officials serve at the
pleasure of the President, these agencies unsurprisingly have not attempted to
check the incumbent President's use of executive power. 394

C. Conclusions

In spite of Argentina's strong executive power, marginal victories have had
a modest impact on the overall operation of government. When civil society and
law reform groups collaborated to bring court challenges to administrative
actions on constitutional and other grounds, they have often succeeded in
obtaining a favorable judgment, especially in cases related to consumers' issues.
In a few cases, these groups have also obtained enforcement of judgments in
complex, structural litigation cases. Furthermore, oversight bodies can
sometimes provide a check, although they operate more effectively if they can
connect with institutions outside of government.

In the Philippines the Supreme Court has had limited success in restraining
excessive presidential power,3 95 but only after these excesses have ripened into

392. Karen Tiongson-Mayrina, COA confirms problems with ODA projects; billions of pesos
wasted, GMANEWS (Feb. 21, 2008), http://www.gmanews.tv/story/81658/COA-confirms-problems-
with-ODA-projects-billions-wasted; Commission on Audit Circular No. 2009-002 (May 18, 2009),
http://www.coa.gov.ph/COAIssuances/COACirculars/Circ2009/COA C2009-002.pdf; Reinir
Padua, Commission on Audit to conduct pre-audit of big-ticket projects, THE PHILIPPINE STAR, May
10, 2009, available at http://www.philstar.com/Article.aspx?articleld=466113.

393. Admin. Code 1987, Exec. Ord No. 292, supra note 85; Creating the Presidential Anti-
Graft Commission, Exec. Order No. 12 (Apr. 16, 2001), available at http://www.pagc.gov.ph/
File/Exec%200rders/Exec%200rder/o2012%20s%202001 .pdf.

394. See Isa Lorenzo, How credible is PAGC cash gifts probe?, PHILIPPINE CENTER FOR
INVESTIGATIVE JOURNALISM BLOG (Oct. 18, 2007), http://www.pcij.org/blog/?p=2015; Sophia
Dedace, Loyal and unrepentant: the passion of Raul Gonzalez, GMA NEWS (Jul. 29, 2009),
http://www.gmanews.tv/story/168584/loyal-and-unrepentant-the-passion-of-raul-gonzalez.

395. See, e.g., David v. Arroyo, supra note 97 (insofar as the Court denied the President's
attempt to takeover media companies on a claim of national emergency); Metro. Manila Dev. Auth.
v. Concerned Residents of Manila Bay, G.R. Nos. 171947-48 (S.C., Dec. 18, 2008) (Phil.) (en banc)
(where the Court ordered executive and administrative agencies to undertake the clean-up and
remediation of Manila Bay years after these agencies refused to comply), available at
http://www.lawphil.net/judjuris/juri2008/dec2008/gr_171947_2008.html; Cotabato, supra note 140
(where the Court nullified the President's attempted execution of a Memorandum of Agreement that
would have conferred territorial sovereignty for the Moro Islamic Liberation Front, without the
required constitutional amendments).
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justiciable controversies. Because the Court does not issue advisory opinions,
presidential excesses-as in the use of budgetary authority and the conduct of
administrative reorganizations-may remain unchallenged. Impeachment and
the Office of the Ombudsman are not presently viable routes to executive
accountability. 39 6 Despite charges brought against the then-incumbent
President's family (particularly her spouse, the First Gentleman) for graft and
corruption, no suit was filed under the Anti-Graft and Corrupt Practices Act. The
Ombudsman herself faced impeachment charges for betrayal of public trust
through "inaction, mishandling, or downright dismissal of clear cases of graft
and corruption, some leading to the President herself or that of her closest
associates." 39 7 Hence, the Ombudsman was unlikely to mount a challenge to
presidential power.

Because impeachment is such a blunt tool, other institutional mechanisms
must.provide the primary checks on executive power. We demonstrated above
that the Presidents of Argentina and the Philippines have asserted their power
through decrees, public spending, and appointments, and that they face
insufficient institutional checks in all of these areas. That leaves national courts
and more targeted institutions, such as ombudsmen, audit offices, and anti-
corruption agencies, to impose limits on presidents who transgress constitutional
and statutory limits. We have explored the strengths and weaknesses of these
institutions in Argentina and the Philippines. Sometimes these bodies check
excesses, particularly when independent civil society organizations use them to
challenge presidential overreaching. In Argentina this system operates better
than in the Philippines, where oversight mechanisms are weak. However, even
in Argentina constraining a president determined to exercise power is difficult
and problematic without an active legislature. Courts and oversight agencies
cannot entirely make up for the relative weakness of the legislature as an
independent source of oversight. These case studies demonstrate that once
presidents succeed in exercising excessive levels of power, challenges to their
authority have only marginal success, particularly where there is little or no
opportunity to act before a controversy has become justiciable.

VI.
CONCLUSION: PERILS OF PRESIDENTIALISM REDUX

Critics of presidential systems argue that they tend toward hyper-
presidentialism, on the one hand, or gridlock, on the other. If gridlock prevails, it

396. See Arroyo escapes impeachment bid, BBC NEWS (Sept. 6, 2005), http://news.bbc.co.uk/
2/hilasia-pacific/4217952.stm.

397. Gil C. Cabacungan Jr. and Lira-Dalangin Fernandez, Impeach rap filed vs Ombudsman
Gutierrez, PHILIPPINE DAILY INQUIRER, Mar. 2, 2009, available at http://newsinfo.inquirer.net/
topstories/topstories/view/20090302-191829/lmpeach-rap-filed-vs-Ombudsman-Gutierrez; Wendell
Vigilia, Impeach Gutierrez: Salonga cites betrayal of public trust, gross incompetence, MALAYA
NEWS, Mar. 3, 2009, available at http://www.malaya.com.ph/mar03/newsl.htm.
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can justify presidential power grabs in the eyes of the Chief Executive. Juan
Linz's now famous essay of 1990, "The Perils of Presidentialism," 3 98 highlights
the possibility of divisive conflict between the legislature and the President,
particularly under constitutions that possess an inherent tension between "the
desire for a strong and stable executive and the latent suspicion of that same
presidential power." 399 The winner-take-all nature of presidential elections,
combined with the attraction to a "certain populism that may ... bring on a
refusal to acknowledge the limits of the mandate," 400 gives rise to a directly
elected President's rivalry rather than compromise with opposition party
legislators. Andrew Arato adds that under crisis conditions, "Presidential
gridlock has repeatedly justified authoritarian departures from the rules of the
game. . . [so that] Presidentialism can easily become a mere mask for or a road
to hyper-presidentialism, which can be introduced without changing the formal
constitution." 40 1 Although we accept their claim that, if evenly matched, the two
branches may be unable to act effectively, the risk of hyper-presidentialism
stressed by Arato gives particular cause for concern because it presents obstacles
that cannot be addressed through structural change alone. Argentina and the
Philippines provide specific examples of how Presidents manage to exercise
power in spite of legal structures designed to limit their influence.

These case studies demonstrate how elected Presidents can manipulate or
ignore legal and constitutional constraints to enhance their authority and
flexibility. The broad structural contours are very similar: both systems have
written constitutions under which the President heads both the state and the
government, as well as manages the bureaucracy. In both countries, the public
elects the President to a fixed term, with limited reelection. Both constitutions
have an impeachment process for the President and other high officials,
consisting of an indictment by the lower house and a trial in the upper house.

In addition, the Supreme Courts have accepted legislative provisions that
delegate policymaking power to the Executive and to independent agencies. At
first glance, Argentina and the Philippines have constitutional texts that severely
limit delegation to an unrealistic degree given modem realities. However, in
practice there are few practical constraints. De facto delegation in both countries
is very common and quite open-ended.

Within these parallel frameworks, the Presidents in Argentina and the
Philippines have acted in similar ways to enhance their power. They issue
decrees, especially under declarations of emergency or states of necessity; they
manipulate budget and spending priorities; and they seek to control
appointments to supposedly independent bodies, including the courts. Generally

398. Linz, Perils, supra note 2.

399. Id. at 55.

400. Id.at61.

401. Andrew Arato, The New Democracies and American Constitutional Design 7
CONsTrrufloNs 316, 322 (2000).
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these Presidents seek to maneuver around or ignore constraints. The legislature,
the courts, and civil society try, with more or less success, to hold the President
and the administration accountable.

Using these techniques, chief executives seek to expand their scope for
policymaking and to entrench their position of political dominance.
Constitutional and statutory limits have some effect, but they invite the search
for loopholes. These cases demonstrate that Presidents can push the bounds of
their authority where there is a weak structure of checks and balances. Checks
and balances ought to complement the separation of powers. Both cases
illustrate the dangers of raising the separation of powers to a canonical principle
that ignores the role of each branch as a check and monitor of the power of other
branches.

The separation of powers is defended both as a way to permit the Executive
to concentrate on efficient administration and as a way to facilitate inter-branch
oversight. As we have seen, these dual justifications can clash in practice. If
policymaking delegation is too heavily restricted, Presidents will have strong
incentives to find other ways to make policy and may turn to methods that are
less accountable, such as necessity and urgency decrees and declaration of states
of emergency. These actions may have little to do with security threats. Even if
there is a threat, the President's action may extend to policy areas only
tangentially related to the immediate problem or may impose excessively harsh
restrictions. The Argentine and Philippine Presidents avoid legislative
consultation and judicial oversight by appealing to the importance of an
independent executive that can act unilaterally, deliberately downplaying the
value of checks and balances as reflected in one view of the separation of
powers.

We have focused on the weakness of institutional checks on the presidency
in Argentina and the Philippines, but the full story of their democratic
functioning would require a much broader compass that includes both electoral
politics and the accidents of history.402 Opposition political parties can
challenge executive overreaching, but for different reasons they have not been
particularly effective in either country. Electoral rules and political mobilization
at the grass roots can also limit or enhance presidential power. Regional/central
government relations determine the strength of the central governments. Term
limits assure presidential turnover and help prevent a slide into outright
authoritarianism. However, special circumstances in each country helped extend
the last incumbent's time in office in the Philippines and permit a husband and

402. See CARLOS S. NINO, FUNDAMENTOS DE DERECHO CONSTITUCIONAL. ANALISIS
FILos6FICO, JURlDICO Y POLITOL6GICO (2005); ALFRED W. MCCOY, AN ANARCHY OF FAMILIES:
STATE AND FAMILY IN THE PHILIPPINES (2009); JOHN W. LANGFORD AND K. LORNE BROWNSEY,
ECONOMIC POLICY-MAKING IN THE ASIA-PACIFIC REGION 111-12 (2001); DANTE C. SIMBULAN,
THE MODERN PRINCIPALIA: THE HISTORICAL EvOLUTION OF THE PHILIPPINE RULING OLIGARCHY
(2005).
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wife team to keep the Presidency in the family in Argentina. One would need to
incorporate all of these factors and more to produce a full account of these
democracies as they struggle to balance political power and public
accountability. Our aim is merely to suggest that those who study these more
conventional aspects of democratic functioning not forget to look at the impact
of structural factors that shape the separation of powers.

Both Linz and Arato claim that the United States is an exception to the
majority of presidential democracies that suffer from the pathologies of gridlock
and hyper-presidentialism, but this sense of exceptionalism should be re-
examined. Argentina and the Philippines may be extreme cases, but the
ineffectiveness of their recent constitutional revisions should serve as a warning.
Despite the obvious and substantial differences between the United States and
our cases, they should lead Americans to ponder both the need for checks on the
executive and practical ways to maintain government effectiveness and
efficiency. Our cases suggest that when Presidents have enhanced powers to
issue decrees, declare emergencies, make appointments, redirect funds, and
reorganize the Executive, the government structure can become unbalanced so
that legislatures and the judiciary take on secondary roles, undermining
democratic legitimacy.

Legislative delegations of policymaking power are a reality in all modem
states. Complex regulatory and spending programs could not function without
grants of rulemaking authority to the President and to Ministers and Cabinet
Secretaries.403 Although such delegations occur in the US under different
constitutional constraints compared with Argentina and the Philippines, the de
facto results are similar. Outside of international affairs and national security,
explicit legislative delegation of policymaking power to the Executive is
common in the U.S., and the Supreme Court permits such delegation within very
wide limits. 404 As long as the Executive exercises delegated authority in
politically responsible ways using procedures, such as notice and comment
rulemaking under the US Administrative Procedures Act, that invite public
participation and oversight, democracy can co-exist with extensive
policymaking in the Executive. 4 05

Risks arise when Presidents assert broad authority to act absent legislative
delegation, especially in times of crisis. Necessity and urgency decrees in
Argentina and states of emergency in the Philippines are common substitutes for
delegated authority. The courts in both countries have placed only modest limits
on these decree powers with corresponding risks for democracy. These decree

403. SUSAN ROSE-ACKERMAN, FROM ELECTIONS TO DEMOCRACY: BUILDING ACCOUNTABLE
GOVERNMENT IN HUNGARY AND POLAND 1-7,216-39 (2005).

404. The most recent important discussion of this issue by the Supreme Court is Whitman v.
Am. Trucking Ass'n, Inc., 531 U.S. 457 (2001).

405. 5 U.S.C. Sec. 553. See ROSE-ACKERMAN, ELECTIONS TO DEMOCRACY, supra note 403, at

216-239.
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powers are perhaps the aspect of the Argentine and Philippine constitutions that
are least familiar to an American audience. The American President has no
formal, constitutional decree power, but frequently issues executive orders and
policy statements that do not have external force. 40 6 Unlike both the Argentine
and the Philippine constitutions, the American constitution contains no
provisions for the declaration of a state of emergency. Nevertheless, in the
absence of such provisions, unilateral actions by the US President are a common
way to deal with national security threats. 40 7 As long as US Presidents find
ways to act unilaterally under the national security umbrella, the US risks taking
on some aspect of hyper-presidentialism.

In all three countries, the reallocation of budgeted funds has become
another tactic for Presidents to implement their priorities. However, US efforts
to curb this practice have been significantly more successful. In Argentina and
the Philippines, as in the US, the legislature is a central player in the budgetary
process. Nevertheless, all three Presidents have developed methods to
undermine legislative limits. President Richard Nixon tried to impound (that is,
refuse to spend) funds appropriated by Congress and signed into law. His efforts
were blocked by successful court challenges based on statutory interpretation,
not the constitution, and the practice of redirecting funds is now limited by
statute. 40 8 The US Supreme Court has also found the line-item veto
unconstitutional. 409 Reorganization of the executive branch was often subject to
legislative vetoes, but since that practice has also been held to be
unconstitutional, major reorganizations, such as the creation of the Department
of Homeland Security, require a statute. 4 10 In both Argentina and the
Philippines, the redirection of funds and the reorganization of government by
presidential fiat are much easier and more common; they occur both within the
bounds of permissive laws and at the outer edges of legality. In the US, the
allocation of funds and restructuring of the executive are areas where the judicial
and legislative branches have consistently curbed the President's unilateral

406. Brian R. Sala, In Search of the Administrative President: Presidential "Decree" Power
and Policy Implementation in the United States, in EXECUTIVE DECREE AUTHORITY (John M. Carey
and Matthew Soberg Shugart eds., 1998). Executive orders importantly influence the President's
relations with the cabinet departments and agencies, and executive actions are crucially important in
foreign affairs and national security. For example, E.O. 12866 requires the cost-benefit analysis of
major rules. Exec. Order No. 12866, Secs. 3(d)-(e), 3(f)(1), 6(a)(3)(C), 3 C.F.R. 638, 641, 645-46
(1993), reprinted as amended in 5 U.S.C. Sec. 601 (2006). See Oona A. Hathaway, Presidential
Power over International Law: Restoring the Balance, 119 YALE L.J. 140 (2009).

407. For a discussion of this issue see BRUCE ACKERMAN, BEFORE THE NEXT ATTACK:
PRESERVING CIVIL LIBERTIES IN THE AGE OF TERRORISM (2006).

408. The Nixon Administration cases are Train v. N.Y.C., 420 U.S. 35 (1975) and Train v.
Campaign Clean Water, Inc., 420 U.S. 136 (1975). The statute is the Congressional Budget and
Impoundment Act of 1974, 2 U.S.C.A. §§681-88, PL No. 93-377, 88 Stat 297.

409. Clinton v. N.Y.C., 524 U.S. 417 (1998).

410. The legislative veto was held unconstitutional in I.N.S. v. Chadha, 462 U.S. 919 (1983).
The statute is the Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135.
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actions. However, priority setting in regulatory areas is largely left to the
Executive, beyond statutory deadlines that are hard for Congress or the courts to
enforce. It is unclear why this variation exists beyond the obvious point that the
failure to spend appropriated funds seems more clearly to flout Congressional
wishes than failure to prioritize certain regulatory requirements.

Finally, the politicization of appointments is arguably just as significant in
the US as in Argentina and the Philippines, raising similar questions about the
balance between the President's desire to choose political allies and statutory
requirements for partisan balance or professional expertise. The United States is
often held up as an example of an excessively politicized bureaucracy with
thousands of positions subject to political appointment.411 Argentina and the
Philippines seem at least as politicized especially when one takes into account
appointments to regulatory agencies, nominally independent oversight bodies,
and the courts. Many presidential appointments do not require Senate
confirmation. Those that require confirmation may be left empty for years. In
the Philippines, the President makes some appointments from lists prepared by
independent bodies, but the President can reject all names on the list and
otherwise seek to control the process. In Argentina, partisan balance in
regulatory agencies is undermined when the President uses her regular powers to
place an agency under a "temporary" presidential appointee. The US President
has no such powers, but he can just leave seats vacant if the Senate will not
approve his favored appointees. 4 12 At the same time, the President may appoint
people to White House positions who do not require confirmations but whose
portfolios overlap with those of Cabinet departments. 4 13 Future research might
evaluate whether these efforts to avoid Senate approval have yielded policy
decisions that track presidential priorities and fail to accommodate a broad
spectrum of political interests.

We hope that our analysis of hyper-presidentialism in Argentina and the
Philippines will help reformers in those countries understand how weaknesses in
their constitutional structures provide openings for presidential action. The

411. Ackerman, supra note 6 ("New Separation"). The number of top-level positions requiring
Senate confirmation has grown from 196 under Kennedy administration to 786 under Clinton to
1141 under Bush II. S. Comm. on Homeland Security and Governmental Affairs, Policy and
Supporting Positions 199 (2008), available at http://www.gpoaccess.gov/plumbook/2008/
index.html. Overall, the President has the authority to make 3,000 political appointments. DAVID E.
LEwis, THE POLrIcs OF PRESIDENTIAL APPOINTMENTS: POLITICAL CONTROL AND BUREAUCRATIC
PERFORMANCE 56 (2008).

412. Anne Joseph O'Connell, Vacant Offices: Delays in Staffing Top Agency Positions, 82
SOUTHERN CALIFORNIA LAW REvIEw 913 (2009); Anne Joseph O'Connell, Waiting for Leadership:
President Obama's Record in Staffing Key Agency Positions and How to Improve the Appointments
Process, CENTER FOR AMERICAN PROGRESS (Apr. 2010), http://www.americanprogress.org (last
accessed Nov. 3, 2010). The Supreme Court recently held that a regulatory agency with only two or
its five seats filled could not make legally binding decisions. See New Process Steel LP v. Nat'l
Labor Relations Bd., 130 S.Ct. 2635 (2010).

413. See ACKERMAN, DECLINE AND FALL, supra note 10.
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problem lies not only in the personalities and political allegiances of those in
power but also in the institutional frameworks in which they operate. Our study
of the interactions between institutional structure and political power illustrates
how often nominal legal constraints are undermined by determined Presidents.
Going further, we believe that some features of Argentine and Filipino
democracy are shared by the US so that our cases can serve as a warning to
American political actors. The use of decrees for emergency and national
security purposes is growing, and even economic crises have provoked the
executive to seek unusually open-ended delegations of authority. Policymaking
delegation is essential in the modem state, but for that very reason must be
constrained by institutions that permit public participation and monitoring. The
budgetary process risks descending into partisan bickering, and Presidential
appointments are routinely delayed by individual holds and filibuster threats in
the Senate. To the extent that the President and the Congress cannot resolve
these partisan conflicts, Presidents are likely to seek end runs around these
blockages. The federal courts may provide a backstop form of oversight, but the
Supreme Court's often-mechanical views of the separation of powers and of
Presidential power do not inspire confidence. 4 14 Perhaps our broader
comparative focus can help reorient the debate over the presidency in a way that
realistically recognizes the President's role as both chief executive of a large and
complex bureaucracy and as a political leader who must be accountable to the
population during his or her four years in office, not just at election time.

414. See Chadha, supra note 409. STEPHEN CALABRESI AND CHRISTOPHER S. Yoo, THE
UNITARY ExECUTIvE: PRESIDENTIAL POWER FROM WASHINGTON TO BUSH (2008).
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The Five Levels of CSR Compliance:
The Resiliency of Corporate Liability under

the Alien Tort Statute and the
Case for a Counterattack Strategy in

Compliance Theory

By
David Scheffer and Caroline Kaeb*

INTRODUCTION

Multinational corporations confront a brave new world of compliance that
extends far beyond a company's commercial goals and onto terrain that can
deeply impact its survival and prosperity. The rules of the game have changed
over the last two decades as the primary elements of corporate social
responsibility (CSR) - human rights, environment, labor, and anti-corruption
priorities - advanced in the halls of government, in the rule-making of
international institutions, in courtrooms, and in a growing number of board
rooms. We argue in this article that the stakes are simply too high for any
corporate manager or director to deny or seek to evade CSR and this new regime
of compliance. The business case for CSR will become increasingly dependent
upon a sophisticated, multi-layered regime of compliance. The ultimate goal
should be to make social and human rights issues an integral part of a

* David Scheffer is the Mayer Brown/Robert A. Helman Professor of Law and Director of
the Center for International Human Rights, Northwestern University School of Law. He was U.S.
Ambassador at Large for War Crimes Issues (1997-2001) and is a member of the New York and
District of Columbia Bars. Caroline Kaeb, a German lawyer, is an Adjunct Professor at
Northwestern University School of Law where she co-teaches a course on corporate compliance
with Professor Scheffer and teaches a course on European law. She is a Ph.D. Candidate (Law) at the
School of International Studies, University of Trento, Italy. The authors are grateful for the support
of the Searle Center on Law, Regulation, and Economic Growth at Northwestern University School
of Law, and for the extremely helpful comments we received from participants at the Searle Center
Public Policy Roundtable on the Alien Tort Statute and U.S. Enforcement of Foreign Judgments.
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THE FIVE LEVELS OF CSR COMPLIANCE

corporation's business strategy in order to benefit the company and its
stakeholders. 1 Corporate officers who retrench into conventional practices
would ignore the new reality and place at risk the sustainability of the
corporation's core operations and - possibly within hours - the worth of its
stock. The rules of the game have already changed and it has become essential
not only to understand the varied character of compliance methodology today
but also to look forward and comprehend what the boldest form of corporate
compliance with CSR principles will look like in the near future.

Law and practice have evolved rapidly in recent years, particularly in the
field of human rights, and multinational corporations remain at risk of liability
suits in U.S. courts for their human rights performance abroad. Legal liability
has altered the costs of international operations to an extent that goes beyond the
risk of mere money damages resulting from lawsuits. Despite recent decisions in
the United States Court of Appeals for the Second Circuit (the Second Circuit) 2

that might ultimately result in limiting corporate liability under the Alien Tort
Statute (ATS), 3 the profusion of ATS litigation against multinational
corporations in the United States means that human rights compliance has
become firmly entrenched as an issue of law in addition to moral responsibility.

One might contend that defaulting on CSR elements still has competitive
advantages that can dictate short-term corporate decision-making. 4 However,
the context has changed significantly, and today a corporation, whatever its
competitive drive, risks defaulting on legal standards and not solely moral
imperatives. The shift towards legal liability over the long term should enhance
the incentive for corporations not to default. Furthermore, the non-legal risks of
loss of reputation, denial of access to foreign markets, and shareholder dissent
(not to mention plunging stock values) assume higher visibility as CSR issues
take hold in the courts and beyond.

This article describes five stages of corporate compliance that should be
factored into minimizing corporate liability risks. The fifth stage is the most
challenging. It entails innovation and what we describe as a "counter-attack" by
corporate officers who understand the modern dynamics of enlightened
compliance theory and practice, and the value of advancing CSR objectives,

1. See Terry O'Collaghan, Disciplining Multinational Enterprises: The Regulatory Power of
Reputation Risk, 21 GLOBAL Soc'Y 100-14 (2007); DAVID VOGEL, THE MARKET FOR VIRTUE: THE

POTENTIAL AND LIMITS OF CORPORATE SOCIAL RESPONSIBILITY 16-45 (2005). For an excellent
study of current theories and practice about corporate social responsibility, see MICHAEL KERR,
RICHARD JANDA AND CHIP PlITS, CORPORATE SOCIAL RESPONSIBILITY: A LEGAL ANALYSIS (Chip
Pitts ed., 2009).

2. Infra Part III.
3. 28 U.S.C. § 1350 (2010) ("The district courts shall have original jurisdiction of any civil

action by an alien for a tort only, committed in violation of the law of nations or a treaty of the
United States.").

4. See Aneel Karnani, The Case Against Corporate Social Responsibility, WALL ST. J., Aug.
23, 2010, at Rl.
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particularly in the realm of human rights. This entails a level of compliance that
inspires innovation and a growing recognition of the importance of social values
in order to create and capture business value for the long-run. The prize is both
long-term business growth and meaningful social impact. The end objective of
the fifth level of compliance is that the corporate sector can "right the system,"
namely by challenging and attempting to correct the governmental or societal
challenges to international law principles, and thus enhancing the social
environment for future business growth.

I.
LEVEL ONE: RHETORICAL DEFERENCE TO CSR COMPLIANCE

The first level of corporate compliance to CSR has been of a largely
rhetorical character as demonstrated in the public relations and investor relations
sectors of corporate operations. Policy formulation centers on how to
communicate the right message to the public. Corporate management must build
upon this foundation and follow through on all levels of compliance. Since the
late 1990s, the annual reports and additional sustainability reports of scores of
major multinational corporations engaged in the extractive and manufacturing
industries, garment production, pharmaceuticals, and internet communications
(to name only a few) have reported varying degrees of commitment to and
performance under CSR objectives. This has been a natural development from
the beginning as the news of good intentions becomes the act of rhetorical
compliance, sometimes long before there is tangible evidence of follow-through
by the corporation to walk the talk. The intentional character of annual report
language and the representations of actual performance to advance CSR
objectives have demonstrated at least a nominal recognition of the importance of
the CSR endeavor for public affairs departments and eventually corporate
managers and directors in their communications with shareholders, investors,
and other stakeholders. As a result, such attention to CSR raises expectations of
compliance. Such expectations should be met in order to sustain credibility and
establish a self-proclaimed record of performance against which the corporation
can be held accountable.

Some of the best examples of the first level of compliance originally
emerged from the public affairs offices of multinational corporations as opposed
to specially mandated compliance divisions, although the latter soon appeared
with greater frequency and importance in corporate structures. 5 The favored tool
of the public affairs divisions has been the responsibility/sustainability report,

5. Daimler began the corporate compliance department in 2006 with a centralized
organization, which then integrated with the Legal Department in 2008 to form a Legal &
Compliance unit. In 2009, Daimler established a Group Compliance Board to oversee compliance at
all business units and report to the Board of Management. See DAIMLER AG, COMPLIANCE,
http://www.daimler.conVdccom/O-5-992580-1-998634-1-0-0-1032095-0-0-135-7145-0-0-0-0-0-0-
0.html (last visited Oct. 11, 2010).
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which can offer splashy, reasoned, and even lengthy treatments of the subject,
often posted on the corporation's web site. 6

The rhetorical deference to human rights and other CSR elements can
achieve some short-term goals for the multinational corporation, including
strengthening its public commitment to CSR and perhaps blunting litigation
threats from victims if they see good faith efforts being transparently undertaken
to address their needs. Overall, however, this first level of compliance either
reflects authentic adherence to CSR principles or stands as mere window-
dressing for the corporation's shallow efforts to address human rights, labor,
environmental, or anti-corruption issues impacted by its operations. No one
should be surprised if civil society stands watch on the annual reports and press
releases to ensure follow-through on corporate representations of past, current,
or future compliance.

In general, the first level of compliance is essential as a demonstration of
corporate commitment and for the public's understanding of corporate
performance. However, public relations tactics alone can be shallow and
deceptive means of addressing the real grievances and concerns of those at risk
in the corporate operations. An office or division of the corporation dedicated to
CSR compliance objectives, with sufficient personnel and financial resources,
should strengthen the credibility not only of the first level of compliance but the
four other levels discussed below. The first level of compliance is hence only the
beginning of the story.

II.
LEVEL Two: SELF-REGULATORY COMPLIANCE WITH INDUSTRY STANDARDS

The second level of corporate compliance - voluntary standards and codes
of conduct - originates either from within the corporation, similar to the first
level, or draws upon institutional guidelines. Voluntary standards of human
rights and other CSR compliance grounded in codes of conduct have been
widely introduced into the operational framework of major multinational
corporations. The standards and codes either follow institutional guidelines that
have been developed by leading international organizations 7 or multi-

6. DAIMLER AG, SUSTAINABILITY REPORT 2009, 13-16; TOTAL S.A., ENVIRONMENT AND

SOCIETY 2008: OUR CORPORATE SOCIAL RESPONSIBILITIES 12-14, 16-19, 24,

http://www.total.com/MEDIAS/MEDIASINFOS/1044/EN/Total-csr-en-2008.pdf; NIKE INC., FYO1
CORPORATE RESPONSIBILITY REPORT 26-31, 53-54 (2001), http://www.nikeresponsibility.com/
#crreport/fy01cr report; STARBUCKS CORPORATION, ETHICAL SOURCING, http://www.star
bucks.com/SHAREDPLANET/ethicallntemal.aspx?story-sspPrinciples (last visited Oct. 11, 2010);
STARBUCKS CORPORATION, HUMAN RIGHTS PERFORMANCE INDICATORS,

http://www.starbucks.com/SHAREDPLANET/ourResponsibilityInternal.aspx?story-globalReportin
g (last visited Oct. 11, 2010); SHELL INTERNATIONAL LIMITED (SI), RESPONSIBLE ENERGY, THE

SHELL SUSTAINABILITY REPORT 32-40 (2007).

7. U.N. Human Rights Council, Business and Human Rights: Mapping International
Standards of Responsibility and Accountability for Corporate Acts: Report of the Special
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stakeholder initiatives,8 or they are created by in-house counsel, often in
collaboration with outside counsel, and are tailored to the corporation's unique
operations. 9

The existence of voluntary guidelines or codes of conduct endorsed and
incorporated by the corporation in its management and operational strategies
represents an explicit validation of "soft" enforcement of CSR objectives. By
"soft," we mean that while the guidelines and codes are designed to influence
corporate behavior, non-compliance does not necessarily result in, and usually
escapes, any real enforcement consequences. These are not legally enforceable
documents and they do not give rise to any discernible cause of action if they are
"violated" by the corporation or any corporate officials. Enforcement is left up
to the corporation itself and to needling stakeholders, including shareholders and
civil society groups, seeking to steer a company towards compliance with its
own guidelines. 10

In a perfect world, at least for CSR objectives, voluntary guidelines and
codes of conduct linked to tangible industry performance would accomplish the
mission and prevent litigants from knocking on the corporate door. That world
does not yet exist. In Part IV we examine the need for tougher compliance
divisions within multinational corporations and for improved regulatory
performance by governments. At this point, however, we turn to years of U.S.
jurisprudence explicating the ATS to remind corporate managers and directors
that there are "hard" enforcement tools wielding the threat of civil monetary
penalties - particularly for violations of fundamental human rights principles or
atrocity crimes (genocide, crimes against humanity, and war crimes)' 1 - that

Representative of the Secretary-General (SRSG) on the Issue of Human Rights and Transnational
Corporations and Other Business Enterprises, 14-23, U.N. Doc. A/HRC/4/035 (2007); UN GLOBAL
COMPACT OFFICE, GLOBAL COMPACT ANNUAL REVIEW 25-27 (2007); MCKINSEY & COMPANY,
ASSESSING THE GLOBAL COMPACT'S IMPACT 1-14 (2004), available at
http://www.unglobalcompact.org/; COUNCIL OF EUROPE, GUIDELINES FOR THE COOPERATION
BETWEEN LAW ENFORCEMENT AND INTERNET PROVIDERS AGAINST CYBERCRIME (2008); GLOBAL
NETWORK INITIATIVE, PRINCIPLES, http://www.globalnetworkinitiative.org/ (last visited Oct. 11,
2010); Voluntary Principles on Security and Human Rights, http://www.voluntaryprinciples.org/
principles/index.php (last visited Oct. 11, 2010).

8. See Voluntary Principles for Security and Human Rights,
http://www.voluntaryprinciples.org/ (last visited Oct. 11, 2010); Global Network Initiative,
http://www.globalnetworkinitiative.org/ (last visited Oct. 11, 2010).

9. GAP INC. CODE OF VENDOR CONDUCT, http://www.gapinc.com/public/documents/code
vendorconduct.pdf; STARBUCKS SUPPLIER CODE OF CONDUCT, http://assets.starbucks.com/assets/
supplier-code-of-conduct.pdf; MATTEL, INC., GLOBAL MANUFACTURING PRINCIPLES,
http://corporate.mattel.com/pdfs/GMPoverview.pdf.

10. Pfizer enforces its Global Standards of Business Conduct through a Corporate Compliance
Division headed by a Compliance Officer. The Corporate Compliance Division performs internal
auditing and monitoring. See PFIZER INC., CORPORATE COMPLIANCE PROGRAM,
http://www.pfizer.com/about/corporate-compliance/corporate-compliance.jsp (last visited Nov. 18,
2010).

11. The term "atrocity crimes" describes the international crimes that have been and are being
prosecuted before the international and hybrid criminal tribunals and include genocide, crimes
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must be reckoned with in managing any multinational operations.

III.
LEVEL THREE: ALIEN TORT STATUTE COMPLIANCE AND THE EUROPEAN

DIMENSION

Following a quarter century of ATS litigation in the federal courts, the risks
of lawsuits against multinational corporations are now well established. There
are victim groups and non-governmental organizations, not to mention an entire
academy of law professors and litigators, well prepared to create causes of
action for corporate complicity in massive violations of human rights, in
particular. In fact, there are currently about two-dozen pending ATS cases
against U.S. and foreign corporations for allegedly having aided and abetted
serious human rights violations overseas. 12 In the past, corporate defendants
have escaped judicial enforcement on procedural grounds, on the merits, or by
settlement. The latest most prominent example involves Royal Dutch Petroleum
in the Kiobel case. 13 While corporations have fared relatively well during the
end stages of the ATS litigation, they have been battered during the years of
litigation with occasional victories by the plaintiffs on important points of
evidence and of law, while also enduring relentlessly bad press that can directly
impact corporate profitability and sustainability in the global marketplace.

One response to the risk of ATS litigation is to change the law, or repeal it
entirely. That has not occurred in the U.S. Congress, and any such strategy
remains improbable as a means of countering the risk of ATS litigation. We do
not advocate any particular revision of the ATS or its repeal. The real
battleground remains in the courts.

We examine ATS litigation risks under four categories of study. First, it is
critically important to understand the nature and limits of the substantive torts
covered by the ATS in the aftermath of the U.S. Supreme Court's judgment in
Sosa v. Alvarez-Machain.14 This has been a moving target for quite some time,
and even after Sosa one needs to be cognizant of how the federal courts have
been interpreting that decision with respect to the violations at issue. Second,

against humanity, and serious war crimes. One of its benefits is to succinctly describe these crimes in
two words rather than having to recite all of the categories of crimes falling within the subject matter
jurisdiction of the tribunals. See David Scheffer, Genocide and Atrocity Crimes, 1 GENOCIDE
STUDIES AND PREVENTION 3, 229-50 (2006); David Scheffer, A Symposium on David Scheffer's
"Genocide and Atrocity Crimes," 2 GENOCIDE STUDIES AND PREVENTION 1, 31-96 (2007).

12. Pending cases in which aiding and abetting liability remains at issue include Balintulo v.
Daimler AG, No. 09-2778-CV (2d Cir. argued Jan. 11, 2010) (pertained to South Africa); Mujica v.
Occidental Petroleum, Inc., 564 F.3d 1190 (9th Cir. 2009) (appeal pending) (pertained to Colombia);
Doe v. Exxon, 658 F. Supp. 2d 131 (D.D.C. 2009), appeal docketed, No. 09-7125 (D.C. Cir. Oct. 29,
2009) (pertaining to Indonesia).

13. Kiobel v. Royal Dutch Petroleum, Nos. 06-4800-cv, 06-4876-cv (2d Cir. Sept. 17,2010).
14. 542 U.S. 692 (2004).
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complicity principles have been severely challenged in the Second Circuit. We
will examine that issue in depth. Third, the Second Circuit also examined
whether corporations are even subject to lawsuits under the ATS. The judgment
rendered in Kiobel on September 19, 2010, dealt a severe blow to sustaining
corporate liability under the ATS. But there was a vigorous dissent on the three-
judge panel and that particular decision, discussed herein, may be challenged
before an en banc panel of the Second Circuit or eventually before the Supreme
Court.

Fourth, even if ATS liability recedes as a viable risk or is avoided in any
particular case, no multinational corporation should assume it can avoid
compliance challenges with respect to human rights norms. There remains
significant foreign interest, particularly within European courts, in extending the
reach of human rights norms to govern corporate behavior, including the
enforcement of criminal sanctions. While Europe's litigation heritage on
corporate liability for ATS-like torts is miniscule compared to that of the United
States, it would be folly to assume that the reach of the law is not expanding
elsewhere. Canada is now considering legislation that would impose corporate
liability for a long list of crimes and human rights abuses. 15 In effect, whatever
gap may arise in ATS liability could be ephemeral within a short number of
years for multinational corporations that will remain exposed to European or
other foreign litigation. In fact, the Union Oil Company of California
(UNOCAL), which merged with the Chevron Corporation on August 10, 2005,
and thereafter operated as a wholly-owned subsidiary of Chevron, experienced
this reality in France and Belgium following its ATS settlement in the United
States, which we discuss later in this article.

A. The Scope ofSubstantive Torts under the ATS

The Supreme Court constricted the range of substantive torts that are
subject to ATS litigation in Sosa v. Alvarez-Machain. [Sosa v. Alvarez-Machain,
542 U.S. 692, 732]. This case was not an obvious one to bring under the ATS,
and one can only wonder whether the counsels for the plaintiff were rolling the
dice against themselves. It is not surprising that all nine justices found that an
arbitrary detention of less than 24 hours simply did not rise to the level of
massive criminal or tortious conduct that one would identify with arbitrary
detentions of significantly greater length. The complaint compelled the Supreme
Court to examine the precise contours of the ATS and whether it can be
stretched to accommodate a relatively minor infraction of international law,
however frightful the arbitrary detention presumably was for Dr. Alvarez-

15. Bill C-354 (An Act to amend the Federal Courts Act (international promotion and
protection of human rights)), House of Commons of Canada, Second Session, Fortieth Parliament
57-58 Elizabeth II (First reading, Apr. 1, 2009), available at http://www2.parl.gc.cal
HousePublications/Publication.aspx?Docid-4329781&file=4.
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Machain. 16

The Supreme Court's analysis described the ATS in the context of what
violations of international law, or the "law of nations," would have qualified for
ATS litigation in 1789. Using this standard, the Court further determined what
comparable contemporary violations international law would invoke ATS
jurisdiction. Suddenly, the American legal community was reminded of three
sure-fire violations reaching all the way back to 1789 that could be litigated.
However, these violations were not relevant to corporations. The Supreme Court
identified violation of safe conducts, infringement of the rights of ambassadors,
and piracy as the three blockbuster "offenses against the law of nations" that
everyone could feel comfortable adjudicating in federal courts.17 While useful
as historical insight into the drafting of the 1789 statute, this list of violations
belied the magnitude and character of the many torts and atrocity crimes in the
modern era. The ATS either slammed the door shut 215 years before Sosa,
permitting only these three international law violations of certain validity, or it
left the door ajar for additional violations that the courts can identify as meeting
the high standards established by the Supreme Court.

In fact, the majority of Supreme Court justices concluded that the ATS
door indeed was left ajar to include additional violations of international law that
met the same high bar of universal application as the three violations of 1789.
The standard for determining whether other torts or crimes qualify under the
ATS is drawn from the 1789 template of the statute: ". . .[F]ederal courts should
not recognize private claims under federal common law for violations of any
international law norm with less definite content and acceptance among civilized
nations than the historical paradigms familiar when [the ATS] was enacted."18

This is a very high bar for new causes of action to surmount. Nevertheless, the
hard message for corporations is that an increasing number of atrocity crimes, in
particular, and other massive torts may be able to leap over that bar now.

A few examples of ATS causes of action against multinational corporations
in federal courts are summarized in a leading casebook:

... Caterpillar Corporation was sued for selling bulldozers to the Israeli military
that were used to demolish Palestinian homes; the Canadian company Talisman
was sued for aiding and abetting genocide in Sudan; U.S. chemical companies
were sued for providing Agent Orange as a defoliant to the U.S. military in the
Vietnam War; Royal Dutch Shell was sued for complicity in the execution of
Ogoniland environmental activists in the Niger Delta; Yahoo! was sued for aiding
and abetting torture by providing the Chinese government access to a human
rights activist's electronic records; Drummond Coal was sued for assisting

16. Sosa v. Alvarez-Machain, 542 U.S. 692, 738 (2004) ("It is enough to hold that a single
illegal detention of less than a day, followed by the transfer of custody to lawful authorities and a
prompt arraignment, violates no norm of customary international law so well defined as to support
the creation of a federal remedy.").

17. Id., at 724.

18. Id at 732.
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paramilitary forces in the murder of labor activists in Colombia; and
Bridgestone/Firestone was sued for supporting forced child labor in the rubber
industry. . . . ATS claims against banks, insurance companies, and other
corporations enriched by human rights violations under the Nazi regime
ultimately resulted in a global settlement of claims and produced substantial
recoveries." 19

This is not an insubstantial record of alleged mega-torts.

The list is potentially endless if one focuses on torts that arise from
corporate negligence rather than criminal intent. This article does not focus on
the former, but it should be appreciated that there are innumerable instances of
negligence from which ATS liability, resulting in massive torts found to violate
international law, may arise. Multinational corporations are capable of violating
international law even if their senior officers escape criminal prosecution for
such violations. 20 For the time being, much of ATS litigation is focused on
those established violations of international law that provide the kind of
universal acceptance that can be readily translated into civil liability under the
ATS. It may seem awkward at times, for purposes of ATS liability, to examine
actions and modes of participation that have become well adjudicated and
codified in international criminal law. This, however, is the nature of the beast
and federal courts have become very comfortable with looking at this field of
law in order to establish the parameters of tort liability under the ATS.
Nevertheless, negligence standards may provide far broader opportunities in the
future as customary international law matures, particularly in environmental
law.2 1

The interesting feature of the Sosa test for tortious liability is that a
widening ambit of atrocity crimes, which is not a static field at all, has been
easily captured within the parameters of Sosa liability. It would be difficult to
identify an atrocity crime, in which a corporation may be found to be either
complicit or directly perpetrating, that is also free of ATS liability. Certainly,

19. Louis HENKIN, SARAH H. CLEVELAND, LAURENCE R. HELFER, GERALD L. NEUMAN, &
DLANE F. ORENTLICHER, HUMAN RIGHTS 1137 (2d ed., Foundation Press 2009).

20. See generally Kathleen Morris, The Emergence of Customary International Law
Recognizing Corporate Liability for Violations of International Human Rights and Environmental
Law, GONZAGA J. INT'L L. (2007-2008); Steven Ratner, Corporations and Human Rights: A Theory
ofLegal Responsibility 111 YALE L.J. 443, 446-48 (2001).

21. See, e.g., Michael Barsa and David Dana, Three Obstacles to the Promotion of Corporate
Social Responsibility by Means of the Alien Tort Claims Act: The Sosa Court's Incoherent
Conception of the Law of Nations, the "Purposive" Action Requirement for Aiding and Abetting,
and the State Action Requirement for Primary Liability, Public Policy Roundtable: The Alien Tort
Statute and U.S. Enforcement of Foreign Judgments, Searle Center on Law, Regulation and
Economic Growth, Northwestern University School of Law, Apr. 29-30, 2010, at
http://www.law.northwestern.edu/searlecenter/papers/DanaBarsa ATCAfinal.pdf; James Harrison,
The Gulf of Mexico Oil Spell and International Law, International Law Observer, May 31, 2010, at
http://intemationallawobserver.eu/2010/05/3 1/the-gulf-of-mexico-oil-spill-and-international-law/;
Stephen L. Kass, International Liability for the BP Oil Plume, New York Law Journal, Aug. 26,
2010, at http://www.clm.com/publication.cfin/ID/299.
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federal courts would not ponder too long the ATS's applicability to the atrocity
crimes of genocide, any of the wide range of crimes against humanity, or any of
the many war crimes universally found enforceable under international law.

The statutes of the war crimes tribunals as well as their respective
jurisprudence have established substantiality thresholds for charges of atrocity
crimes. This means that once a particular crime is charged and prosecuted before
any one of the tribunals, it will almost certainly enter the realm of ATS liability.
The ICC has a long future ahead, and accordingly, the determination of what
level and character of criminal conduct falls within the jurisdiction will continue
to evolve each year. A federal judge twenty years from now will have a rich
body of jurisprudence, built upon that already generated by the tribunals, to
ascertain what does or does not constitute an atrocity crime. He or she will be
able to use this knowledge to establish the parameters of ATS liability.

Recent amendments to the Rome Statute of the International Criminal
Court (ICC) activated the crime of aggression, albeit with a trigger date no
earlier than January 1, 2017.22 Such codification of the individual's criminality,
from his or her leadership responsibilities in waging a war of aggression or
engaging in isolated acts of aggression, could have profound impact on
corporate officers in terms of criminal prosecution. It could also expose
corporations engaged in war-related enterprises, such as arms manufacturing and
military contracting, to ATS liability. A ruling by the ICC invoking its
jurisdiction over the crime of aggression could be easily interpreted by a federal
court as establishing the basis for ATS liability over an atrocity crime, as similar
rulings by the war crimes tribunals since 1995 have deeply influenced the range
of torts, or atrocity crimes, that fall within the violations of the law of nations
established by the ATS.

There exists the possibility that within a number of years other categories
of international crimes will be considered as within the ICC's subject matter
jurisdiction. These crimes potentially include drug trafficking and international
terrorism. 23 The possibility that multinational corporations could be involved or
complicit in such international crimes is not insubstantial. Of course, it is
entirely possible that a federal court will view drug trafficking or international
terrorism as being so universally outlawed as to leave no question that the crime
is part of ATS liability as a violation of the laws of nations. The judicial task
will be made much easier if either drug trafficking or international terrorism

22. The Crime of Aggression, RC/Res.6 (June 28, 2010); David Scheffer, The Complex Crime
of Aggression under the Rome Statute, 23 LEIDEN J. INT'L L. 897 (2010); David Scheffer,
Aggression is Now a Crime, INT'L HERALD TRIB., July 1, 2010, at 8; David Scheffer, States Parties
Approve New Crimes for International Criminal Court, 14 ASIL Insight, issue 16 (June 22, 2010),
available at http://www.asil.org/insightsl00622.cfin; Roger S. Clark, Amendments to the Rome
Statute of the International Criminal Court Considered at the first Review Conference on the Court,
Kampala, 31 May-1 June 2010, GOETrINGEN J. INT'L L. 2, 689 (2010).

23. See Annex II, Report of the Working Group on the Review Conference, ICC-ASP/8/20
(2009), available at http://www.icc-cpi.int/iccdocs/aspdocs/RC2010/WGRC-ENG.pdf.
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becomes part of the jurisdiction of the ICC, for this will create an opportunity
for federal courts to view such crimes as having achieved actionable status under
the ATS by meeting certain magnitude tests under the amended Rome Statute.

Therefore, while the Sosa judgment confirmed a narrow ambit for ATS
liability, the Sosa test is actually being met on a daily basis in the war crimes
tribunals,24 whose judicial decisions are migrating to federal courts through
their examination of similar criminal conduct. Multinational corporations will
need to keep a sharp eye on the ever-evolving jurisprudence of the war crimes
tribunals because it directly affects the scope of ATS liability. The evolution of
the law itself is important, perhaps more so than whether corporations are
specifically subject to the ICC's jurisdiction. The law that flows from the ICC,
just as the law that other war crimes tribunals have developed, will continue to
influence federal courts in ATS litigation.

B. Complicity Principles and the Talisman Test ofAiding and Abetting25

Despite the widening ambit of atrocity crimes falling within the jurisdiction
of the ATS, there is a countervailing wind in the Second Circuit that may hold
great promise for shutting the door on ATS claims against multinational
corporations, both in terms of a high standard of proof for aiding and abetting
liability and for any corporate liability whatsoever under the ATS. Multinational
corporations typically attract liability claims for acting in complicity, rather than
for directly perpetrating or being part of a conspiracy or joint criminal
enterprise, in the commission of ATS crimes. Before addressing whether
corporations can be liable at all, under any theory of complicity, for ATS
violations, we focus on the complicity issue.

A Second Circuit panel upheld the district court's dismissal of the victim
plaintiffs' claims in Presbyterian Church of Sudan v. Talisman Energy, Inc. on
the grounds that the plaintiffs had failed to show that Talisman Energy, a
multinational oil and gas corporation headquartered in Calgary, Alberta, Canada,
with substantial business in the United States and in New York State, aided and
abetted the commission of the alleged crimes in Sudan. 26 On October 4, 2010,
the Supreme Court denied a writ of certiorari that had been filed by the
plaintiffs challenging the Second Circuit's standard for aiding and abetting
liability, and thus the Second Circuit's "purpose" criterion for aiding and

24. The war crimes tribunals include the International Criminal Court, the International
Tribunals for the former Yugoslavia and Rwanda, the Special Court for Sierra Leone, and the
Extraordinary Chambers in the Courts of Cambodia.

25. Some of the text of this section is drawn from Scheffer's amicus curiae brief to the
Supreme Court in connection with the Presbyterian Church of Sudan v. Talisman Energy, Inc.,
litigation. See Brief of David J. Scheffer, Director of the Center for International Human Rights, as
Amicus Curiae in Support of the Issuance of a Writ of Certiorari, The Presbyterian Church of Sudan
v. Talisman Energy, Inc., 2010 U.S. LEXIS 7652 (May 19, 2010) (No. 09-1262).

26. 582 F.3d 244 (2d Cir. 2009).
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abetting (explained below) remains enforceable in that particular federal
circuit. 27

Earlier, the Second Circuit, relying heavily upon Judge Katzmann's
concurring opinion in Khulumani v. Barclay National Bank Ltd.,28 used a
standard of liability for aiding and abetting which conflicted with the concurring
opinions of Judges Peter Hall and Edward Korman in the judgment. The court
also misinterpreted a long line of precedents as well as the ICC's Rome Statute,
which it misread to require a shared or common purpose mens rea standard,
similar to specific intent, for aiding and abetting. The court further misread the
relevant article of the Rome Statute as a statement of customary international
law applicable to accessorial liability.29 This also stands at odds with the Second
Circuit district court ruling in In Re South African Apartheid Litigation on April
8, 2009,30 and is inconsistent with the Sosa requirement that civil claims under
the ATS be based on federal common law, which applies a knowledge standard
for aiding and abetting.3 1 We suspect that the court's ruling has given great hope
to corporate officers and counsel that the ATS burden may be lifting with
respect to the most common form of accessorial liability: aiding and abetting.

A knowledge standard for corporate aiding and abetting liability has been
confirmed by the United States Court of Appeals for the Eleventh Circuit, 3 2 by
two district courts in the United States Court of Appeals for the Ninth Circuit, 33

and by several district courts in the Second Circuit. 34 Judge Shira Scheindlin
wrote in In Re South African Apartheid Litigation in 2009:

[T]here are no applicable international legal materials requiring a finding of
specific intent before imposing liability for aiding and abetting a violation of
customary international law. As a result, I conclude that customary international

27. Presbyterian Church of Sudan v. Talisman Energy, Inc., 2010 U.S. LEXIS 7652 (Oct. 4,
2010).

28. 504 F.3d 254,277 (2d Cir. 2007).
29. Presbyterian Church of Sudan, 582 F.3d at 257-59.

30. 617 F. Supp. 2d 228 (2009).
31. See Sosa v. Alvarez-Machain, 542 U.S. 692, 724, 732 (2004); see also Petition for Writ of

Certiorari, The Presbyterian Church of Sudan v. Talisman Energy (Apr. 15, 2010) (No. 09-1262)
("The history this [Supreme] Court relied on in Sosa further suggests that the Founders expected that
common law principles would supply the rules by which ATS cases would be litigated. This
approach would have been essential to implement the ATS, because international law did not supply
the rules and standards by which tort litigation was conducted in 1789. This remains true today.")
(citing Sosa, 542 U.S. at 719-20, 724).

32. See Cabello v. Femandez-Larios, 402 F.3d 1148 (11th Cir. 2005); Romero v. Drummond
Co., 552 F.3d 1303 (11th Cir. 2008); Aldana v. Del Monte Fresh Produce, N.A., Inc., 416 F.3d 1242
(11th Cir. 2005); see also Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252 (11th Cir. 2009).

33. Bowoto v. Chevron Corp., No. C99-02506 SI, 2006 U.S. Dist. LEXIS 63209, at 17-19
(N.D. Cal. Aug. 21, 2006); Doe v. Saravia, 348 F. Supp. 2d 1112, 1148-48 (E.D. Cal. 2004).

34. Almog v. Arab Bank, PLC, 471 F. Supp. 2d 257, 288-294 (E.D.N.Y. 2007); In re Agent
Orange Prod. Liab. Litig., 373 F. Supp. 2d 7, 91 (E.D.N.Y. 2005); In re Terrorist Attacks on Sept.
11, 2001, 392 F. Supp. 2d 539, 554 (S.D.N.Y. 2005); Bodner v. Banque Paribas, 114 F. Supp. 2d
117, 134 (E.D.N.Y. 2000).
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law requires that an aider and abettor know that its actions will substantially assist
the perpetrator in the commission of a crime or tort in violation of the laws of
nations. 35

Judge Scheindlin is correct. This standard has a long line of international
precedents, drawing upon the jurisprudence of the International Criminal
Tribunals for the Former Yugoslavia and Rwanda, in which the knowledge
standard has been applied to individuals prosecuted for aiding and abetting the
commission of atrocity crimes. 36 It also draws upon the standard for aiding and
abetting established during the trials of the Nuremberg and Tokyo International
Military Tribunals following World War II.37

All of this jurisprudence through June, 1998, was familiar to the negotiators
of the Rome Statute, which included Professor Scheffer. Under this standard, a
corporation that, for example, assists a government's armed forces or
paramilitary in the perpetration of atrocity crimes by contracting for the
exploration of oil and paying for security for construction projects, knows that it
is financing and perhaps providing some logistical support to the military's
actions to deal with the civilian population affected by the oil exploration and
transport. However, the corporation does not share the government's specific
criminal intent in using its military forces to assault the civilian population.
Rather, the corporation simply has the knowledge that its financial payments and
logistical support, probably provided as part of a joint venture with the
government, are being used by the military and paramilitary to commit atrocity
crimes. If, however, the military or paramilitary could achieve the same results

35. In re South African Apartheid Litigation, 617 F. Supp. 2d 228, 262 (2d Cir. 2009).
36. See Prosecutor v. Ntakirutimana, Case Nos. ICTR 96-10-A & ICTR-96-17-A, Judgment, 1

501 (Dec. 13, 2004); Prosecutor v. Delalic, Case No. IT-96-21-T, Judgment, IN 321, 326-29 (Nov.
16, 1998); Prosecutor v. Tadic, Case No. IT-94- 1-A, Judgment, 1 229 (Jul. 15, 1999); Prosecutor v.
Furundzija, Case No. IT-95-17/1-T, 245 (Dec. 10, 1998) (finding that "the clear requirement in the
vast majority of the [Nuremberg-era] cases is for the accomplice to have knowledge that his actions
will assist the perpetrator in the commission of the crime."); see also ANTONIO CASSESE,
INTERNATIONAL CRIMINAL LAW 211, 214-18 (Oxford Univ. Press ed., 2d ed. 2008); WILLIAM A.
SCHABAS, THE UN INTERNATIONAL CRIMINAL TRIBUNALS: THE FORMER YUGOSLAVIA, RWANDA
AND SIERRA LEONE 302-09 (2006).

37. See Petition for Writ of Certiorari, supra note 31, at 28-30 ("The overwhelming weight of
authority from the International Military Tribunal ('IMT') at Nuremberg, and subsequent zonal trials
held by the United States and its allies under Control Council Law No. 10, establishes that
knowledge, not purpose, is the mens rea standard for criminal aiding and abetting liability under
international law. For example, two top officials of the firm that supplied the poison Zyklon-B gas
for Nazi gas chambers knowing it would be used to kill concentration camp prisoners were convicted
for their assistance using the Nuremberg principles established by the IMT."); In re Tesch ,13 INT'L
L. REP. 250 (1947) ("Zyklon B case") (confirmed aiding and abetting liability standard following the
major Nuremberg trials and is recognized as setting one of the major precedents for determining
aiding and abetting liability of corporate officers. There, two top officials of the company
manufacturing and selling Zyklon B gas for use in the Nazi gas chambers did so as business men for
profit, but they also knew that the intent of the Nazi officials was to murder the concentration camp
prisoners with the gas. They were convicted of aiding and abetting strictly on a knowledge standard
and not a shared intent standard with the Nazi perpetrators.).
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without committing atrocity crimes or human rights violations, the corporation
would be equally if not more satisfied. 38 Thus, the corporate intent is not to
commit the human rights violations or atrocity crimes, but the knowledge that
others will commit them does not deter the corporation from making its
payments and providing logistical support. It is as if the corporation sighs,
"Whatever ... just get the job done so we can explore for oil and make a profit
from our foreign operations."

The sources for what is considered to be a growing body of precedential
jurisprudence and customary international law from the war crimes tribunals
were upended when the Second Circuit looked to the Rome Statute of the ICC,
to which the United States and at least 80 other nations are not state parties, for
guidance on the proper standard of liability for aiding and abetting.39 In their
petition for writ of certiorari before the Supreme Court, the plaintiffs in
Talisman pointed out that "Sosa clearly identified customary international law as
the source of law to define primary violations actionable under the ATS, but it is
federal common law itself that provides the liability standards for those
complicit in such violations." 40 As discussed above, the primary violations are
growing as the international criminal tribunals further develop the law relating
to atrocity crimes. Federal courts should be examining violations of the "laws of
nations" in the context of the modem laboratory of jurisprudence when it comes
to the violations found in the tribunals. That inquiry, however, is very different
from a legal determination of accessorial liability for the commission of the
primary violations.

The mode of liability analysis should rest strictly within federal common
law. Again, the plaintiffs in Talisman stated it correctly in their petition to the
Supreme Court:

The question of whether a defendant is liable for participating in such a violation
is ancillary to the question of whether there has been a violation of an
international norm; it does not affect the determination of whether the plaintiffs
rights have been violated. While the right comes from international law, Congress
has provided for tort remedies in the ATS, and the scope of this remedy is a
question of federal common law . . . . Accessorial rules such as aiding and
abetting ... are not part of a distinct 'norm or violations of the laws of nations.' 4 1

The Second Circuit essentially threw out federal common law and relied
exclusively on its erroneous reading of international law to find the standard for

38. The corporate defendants in the Zyklon-B case in Germany after World War II would have
been pleased, no doubt, to make the same profit selling the poisonous gas to the Nazi's for the
slaughter of infected animals. Their intent was to make a profit, not pass judgment on the morals of
the Nazi regime. But they knew the intent of others was to use the gas to kill humans.

39. Presbyterian Church of Sudan v. Talisman Energy, 582 F.3d 244, 259 (2d Cir. 2009).

40. Petition for Writ of Certiorari, supra note 31, at 19-20.

41. Petition for Writ of Certiorari, supra note 31, at 23; see Khulumani v. Barclay Nat'l Bank
Ltd., 504 F.3d 254, 280-81 (2d Cir. 2007) (Katzmann, J., concurring) (explaining that "aiding and
abetting is a theory of liability for acts committed by a third party," not "an offense in itself.").
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accessorial liability. Even if the Second Circuit was correct in using
international law for the standard of corporate aiding and abetting, its
misreading of the Rome Statute means that its dismissal of the aiding and
abetting claim in Talisman constitutes error.

The wording of the Rome Statute's aiding and abetting provision, Article
25(3)(c), reads: ". . . [A] person shall be criminally responsible and liable for
punishment for a crime within the jurisdiction of the Court if that person ... (c)
For the purpose of facilitating the commission of such a crime, aids, abets or
otherwise assists in its commission or its attempted commission, including
providing the means for its commission." 42 This provision frames the aiding and
abetting complicity standard under individual criminal responsibility principles
in the Rome Statute. Aiding and abetting is not a substantive crime; rather, it is a
mode of liability that describes, in part, how a substantive crime (genocide,
crimes against humanity, war crimes) can be charged against an individual
person. Several issues arise in the Second Circuit decision regarding the aiding
and abetting provision of the Rome Statute.

First, the court assumed that Article 25(3)(c) reflects customary
international law.43 Chief Judge Dennis Jacobs, writing for a three-judge panel
that included Judges Leval and Cabranes, committed the fatal error of searching
for the customary international law on corporate aiding and abetting liability in
the Rome Statute. Like Judge Katzmann in the Khulumani judgment, 44 whose
writing Chief Judge Jacobs hails, Chief Judge Jacobs searched for Sosa's
required norm of universal acceptance and thought he discovered it in Article
25(3)(c) of the Rome Statute.

The Rome Statute is a negotiated treaty of considerable complexity
designed to govern only the ICC. The Rome Statute in its entirety was never
intended to reflect customary international law. Relatively few of the provisions
of the Rome Statute merit that rigorous categorization and they do not include
Article 25(3)(c). Nonetheless, the Second Circuit leaps to the conclusion that
Article 25(3)(c) embodies customary international law.

Article 25(3)(c) was a negotiated compromise among primarily common
law and civil law governments after years of talks leading to the Rome Statute
and was not finalized to express a rule of customary law. There is no
international consensus reflected in Article 25(3)(c), which in any event must be
read in conjunction with the mens rea provision of the Rome Statute, which is
Article 30.

The Second Circuit ruled, "Thus, applying international law, we hold that
the mens rea standard for aiding and abetting liability in ATS actions is purpose

42. Rome Statute of the International Criminal Court, art. 25(c)(3), July 1, 2002, 37 I.L.M.
1002 (1998) [hereinafter Rome Statute].

43. Presbyterian Church ofSudan, 582 F.3d at 258-59.

44. Khulumani, 504 F.3d at 268-77 (Katzmann, J., concurring).
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rather than knowledge alone." 4 5 However, the great weight of international
precedent has identified aiding and abetting with a knowledge standard, 46 and it
would be erroneous to identify the Rome Statute as somehow confirming one
theory over another. The Second Circuit interprets the provision as if one side
had won the argument over the other side in the negotiations. That emphatically
was not the case. There were too many voices objecting to a shared intention
standard for aiding and abetting liability to conclude that somehow Article
25(3)(c) obliterates all those arguments and installs intention - indeed specific
intent - as the requirement. If that had been the aim in the negotiations,
negotiators would have recast aiding and abetting more coherently as a co-
perpetrator mode of liability. 47

The provisions of the Rome Statute that the drafters understood were being
negotiated to record customary international law were the substantive crimes
identified and defined in Articles 5, 6, 7, and 8 of the treaty - the very
provisions federal courts should be looking to for guidance about the primary
violations of international law at stake in ATS litigation. 48 For years the drafters
examined and debated the development of international humanitarian law and
international criminal law to arrive at a consensus as to what constituted
customary international law for the substantive crimes. Thus, if one applies the
Sosa 49 standard to the Rome Statute, one can confidently identify the
international crimes defined therein as representing the types of crimes (or torts)
that have universal character and are of such a magnitude that they fall within
the jurisdictional scope of the ATS. However, that sharp focus on customary
international law was never the aim of the negotiations regarding other
provisions of the Rome Statute, including negotiations on accessorial liability.
Therefore, in the end while some other articles of the Rome Statute did reflect
customary international law, 50 Article 25(3)(c) was not one of them.

45. Presbyterian Church of Sudan, 582 F.3d at 259.

46. ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAW 211,214-218 (2d ed. 2008).
47. Elevating an aider and abettor to co-perpetrator status (and thus removing his accessorial

liability and replacing it with direct perpetration liability) logically occurs when the aider and abettor
graduates to sharing the intention of the perpetrator to commit the underlying crime. Professor
William Schabas posits:

Some judgments have attempted to explain the distinction [between aiding and
abetting and perpetration] in another way, stating that when the accomplice 'shares'
the intent of the principal perpetrator, he or she becomes a 'co-perpetrator.' But this
does not assist in establishing the criminal liability of someone who has not actually
perpetrated a criminal act. The 'accomplice' who actually commits a criminal act has
graduated to the category of 'co-perpetrator,' but has not done so before.

WILLIAM A. SCHABAS, THE U.N. INTERNATIONAL CRIMINAL TRIBUNALS: THE FORMER
YUGOSLAVIA, RWANDA AND SIERRA LEONE 307-08 (Cambridge Univ. Press 2006).

48. WILLIAM A. SCHABAs, AN INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT 103
(3d ed. 2007).

49. Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).

50. See, e.g., Rome Statute, supra note 42, arts. 22, 23, 24, 25(3)(e), 32 and 67.
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The general principles of criminal law set forth in Articles 22-33 of the
Rome Statute were negotiated between common law and civil (Romano-
Germanic) law countries in particular, with active intervention of delegations
schooled in Sharia law or other major legal systems. In some instances, the end
product of this process of negotiation was a provision that mirrored customary
international law. For example, the provisions of the Rome Statute that
doubtless fall within this category include Articles 22 (nullum crimen sine lege),
23 (nulla poena sine lege), 24 (non-retroactivity ratione personae), 25(3)(e)
(incitement to commit genocide), 32 (mistake of fact or mistake of law), and 67
(rights of the accused).

It would be erroneous to claim, after the deals struck and compromises
arrived at during years of talks, that all of the provisions on general principles of
law, rules of evidence and procedure, penalties, and sentencing were reflections
of customary international law - many were not. Negotiators labored to create
the ICC's subject matter jurisdiction for crimes of customary international law.
However, the Rome Statute never would have been created if the standard of
universal acceptance had been required for other provisions, including all of the
general principles of law.

For example, Article 33, which deals with superior orders and prescription
of law, was heavily negotiated. 5 1 The negotiations resulted in compromise
language that did not mirror comparable provisions in the charters of the
Nuremberg and Tokyo International Military Tribunals or the statutes of the
other international or hybrid criminal tribunals of recent years. Indeed, the end
result in Rome reflected more what was acceptable to North Atlantic Treaty
Organization (NATO) military commanders than what was desired by many
other governments. The former President of the International Criminal Tribunal
for the Former Yugoslavia, Professor Antonio Cassese, wrote, "[Article 33] is at
odds with customary international law, for it does not include war crimes in the
category of offences with regard to which superior order [sic] enjoining their
commission are always manifestly unlawful." 52 Beyond the general principles
of law, another example of negotiated compromise arises with Article 77, which
establishes a maximum sentence of life imprisonment "when justified by the
extreme gravity of the crime and the individual circumstances of the convicted
person," 53 reflecting the maximum degree of punishment permitted under
customary international law. Arab and Caribbean delegations strongly objected
to the absence of the death penalty in the Rome Statute and would never
concede that Article 77 reflects the maximum degree of punishment permitted

51. See Per Saland, International Criminal Law Principles, in THE INTERNATIONAL CRIMINAL
COURT: THE MAKING OF THE STATUTE 189, 210-212 (Roy S. Lee ed., 1999).

52. ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAW 279 (Oxford Univ. Press ed., 2d ed.
2008).

53. Rome Statute, supra note 42, art. 77.
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under customary international law.54 Indeed, the U.S. government would not
concede that point.

Similarly, Article 25(3)(c) of the Rome Statute was negotiated not to codify
customary international law but to accommodate the numerous views of
common law and civil law experts about how to describe the action of an aider
or abettor. Per Saland, the Swedish Chairman of the Working Group on the
General Principles of Criminal Law both prior to and throughout the Rome
Conference, wrote that Article 25:

[P]osed great difficulties to negotiate in a number of ways. One problem was that
experts from different legal systems took strongly held positions, based on their
national laws, as to the exact content of the various concepts involved. They
seemed to find it hard to understand that another legal system might approach the
issue in another way: e.g., have a different concept, or give the same name to a
concept but with a slightly different content . ... The text was also burdened with
references to the mental element (e.g., intent and knowledge) because agreement
had not yet been reached as to the text of a separate article dealing with the
mental element in general terms. 55

As the lead U.S. negotiator, Professor Scheffer 56 does not recall hearing
directly or being advised by his United States Justice Department team of
negotiators of a single discussion prior to or during the Rome negotiations in
which the text of what laboriously became Article 25(3)(c) on aiding and
abetting as a mode of participation was being settled as a matter of customary
international law. It was a very contentious provision, with some delegations
seeking explicit reference to intention, notwithstanding the important
complication that the word "intention" has different meanings in different legal
systems.57 In some countries, for example, passive intention is inferred from an
actor's engagement in conduct with knowledge of some likely consequence of
that conduct. 58 Other delegations were wedded to the term "knowledge,"
believing that it better reflected the standard that was employed in their national
practice and that had been endorsed in the jurisprudence of the Nuremberg and
Tokyo International Military Tribunals and of the International Criminal

54. WILLIAM A. SCHABAS, AN INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT
316, n. 17 (Cambridge Univ. Press ed., 3d ed. 2007).

55. Per Saland, International Criminal Law Principles, in THE INTERNATIONAL CRIMINAL
COURT: THE MAKING OF THE ROME STATUTE 189, 198 (Roy Lee ed., 1999).

56. Scheffer was deputy head of the U.S. delegation to the U.N. talks on the International
Criminal Court from 1995 to 1997, and thereafter headed the U.S. delegation until January 20, 2001.

57. WILLIAM A. SCHABAS, THE U.N. INTERNATIONAL CRIMINAL TRIBUNALS: THE FORMER
YUGOSLAVIA, RWANDA AND SIERRA LEONE 293 (Cambridge Univ. Press 2006). In reference to the
difficulties in navigating the 27 European Union member states' national private law systems,
Osnabriick University professor Christian von Bar wrote, "Currently, words like 'intention' or
'damage' can have extremely different meanings in different member states' legal systems." Mark
Beunderman, Academic handbook could form basis for EU civil code, EUOBSERVER, Oct. 22, 2007,
http://euobserver.com/9/24979?print-1.

58. ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAW 61-63 (2d ed., Oxford Univ. Press.
2008).
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Tribunals for the Former Yugoslavia and Rwanda. 59

Negotiators struggled to find compromise within the wording of the article.
Ultimately, they settled on using "purpose" rather than "intent" or "knowledge."
Reaching this compromise became easier with the resolution of the final
language of Article 30, an article that deals expressly with the issue of the
mental element of crimes. Finalizing the language of Article 30 enabled
negotiators to look to Article 30 for intent and knowledge standards while
seeking an accommodation for Article 25(3)(c) to describe the character of
aiding and abetting. However, if anyone had claimed that the negotiators were
writing customary international law on aiding and abetting liability in Article
25(3)(c), they would have been laughed out of the room.

Thus, the wording of Article 25(3)(c) was uniquely crafted for the ICC, and
when read in conjunction with the mens rea standards set forth in Article 30 of
the Rome Statute, it leaves the judges of the ICC the task of determining
precisely the proper criteria for accessorial liability. Nothing discourages or
prevents them from looking to the growing jurisprudence of the International
Criminal Tribunals for the Former Yugoslavia and Rwanda, the Special Court
for Sierra Leone, the Extraordinary Chambers in the Courts of Cambodia, to
state practice, and to scholarly texts for guidance on this issue.

Article 25(3)(c) is not a statement of customary international law. Since the
ICC has yet to interpret the provision's meaning and application with respect to
accessorial liability for aiding and abetting, national courts can only speculate as
to its scope and meaning. That speculation should be fully informed by the
history of negotiations that produced that article. One pillar of certainty in that
history is that Article 25(3)(c) has no standing as customary international law.

In the years following the Rome Statute negotiations, scholars have debated
what Article 25(3)(c) of the Rome Statute achieves - whether the provision
creates a shared intent requirement for aiding and abetting or whether, when
joined with the mental element provision of Article 30, it builds upon
longstanding and growing precedents from international and hybrid criminal
tribunals that sustain the knowledge standard for aiding and abetting.60 Such

59. See id. at 63-64, 114-15, 215,217-18.

60. See id at 74, 214-29 (2d ed. 2008); See also Roger S. Clark, The Mental Element in
International Criminal Law: The Rome Statute of the International Criminal Court and the Elements
of Offences, 2 CRIM. L.F. 291, 301-03 (2001); Donald K. Piragoff & Darryl Robinson, Article 30:
Mental Element, in COMMENTARY ON THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL

COURT 849, 854-55 (Otto Triffiterer ed., 2d ed. 2008); Kai Ambos, Article 25: Individual Criminal
Responsibility, in COMMENTARY ON THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

743, 759-60 (Otto Triffterer ed., 2d ed. 2008); WILLIAM A. SCHABAS, AN INTRODUCTION TO THE

INTERNATIONAL CRIMINAL COURT 213 (3d ed. 2007); WILLIAM A. SCHABAS, THE ROME STATUTE

OF THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY 435-46 (2010); Albin Eser, Individual

Criminal Responsibility, in I THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A

COMMENTARY 767, 798-801, 900-02 (Antonio Cassese, et al. eds., 2002); Douglass Cassel,
Corporate Aiding and Abetting of Human Rights Violations: Confjsion in the Court, 6 Nw. U. J.
INT'L HUM. RTS. 304 (2008).

[Vol. 29.1

19

Scheffer and Kaeb: The Five Levels of CSR Compliance: The Resiliency of Corporate Li

Published by Berkeley Law Scholarship Repository, 2011



THE FIVE LEVELS OF CSR COMPLIANCE

debate demonstrates that there are reasonable interpretations, including the
application of the knowledge standard. However, until the judges of the ICC rule
on the mens rea requirement for aiding and abetting under the Rome Statute, no
national court can dictate that one standard (such as purpose or shared intention)
negates a second standard (such as knowledge) in the ICC's constitutional
framework or in its practice, and no national court can accurately establish that
the particular formulation found in the Rome Statute, however interpreted,
represents an intent on the part of the negotiators to record a principle of
customary international law.

The drafting experience of the Rome Statute only confirmed the reality of
1789 when the ATS was adopted, namely that "[t]here were no universally
accepted international standards for aiding and abetting piracy in the 18th
century." 6 1 Now, as then, U.S. courts need to look to federal common law to
ascertain aiding and abetting liability. However, even if the Second Circuit's
abandonment of that source were to be affirmatively upheld by the Supreme
Court some day, the preponderance of relevant practice in the field of atrocity
crimes and international criminal law points to the knowledge standard and not
an intent standard to determine aiding and abetting liability.

The great weight of international precedent has identified aiding and
abetting with a knowledge standard. 62 The Second Circuit nevertheless reached
a contrary conclusion: "Thus, applying international law, we hold that the mens
rea standard for aiding and abetting liability in ATS actions is purpose rather
than knowledge alone." 63

Among the problems with this conclusion is that it obliterates the
distinction between aiders and abettors, on the one hand, and perpetrators of
atrocity crimes on the other hand. The character of atrocity crimes, which are
massive assaults on civilian populations or egregious violations of the laws of
war, means that: 1) the intention of the perpetrator can often be inferred more
readily; and 2) the many additional participants in the vast criminal enterprise
necessarily act with a multiplicity of intentions among them, but the aiders and
abettors do so only knowing that their participation facilitates the intentional
commission of the principal crime while they act upon their separate individual
intentions, such as the pursuit of profit, survival, status, or even discrimination
against the victims.

Professor William Schabas explained, "Some judgments [of the war crimes

61. Petition for Writ of Certiorari, supra note 31, at 21.

62. See, e.g., ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAW 211,214-18 (2d ed. 2008);
Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Judgment, % 236-45 (Dec. 10, 1998); Brief for
International Law Scholars William Aceves et al. as Amici Curiae Supporting Petitioners at 12-15,
The Presbyterian Church of Sudan v. Talisman Energy, Inc., 2010 U.S. LEXIS 7652 (2d Cir. Apr.
30, 2010) (No. 09-1262).

63. The Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 244, 259 (2d Cir.
2009).
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tribunals] have attempted to explain the distinction [between aiding and abetting
and perpetration] in another way, stating that when the accomplice 'shares' the
intent of the principal perpetrator, he or she becomes a 'co-perpetrator."' Had
the drafters of the Rome Statute meant to require an intent standard for aiding
and abetting, they would have agreed to recast aiding and abetting more
coherently as a co-perpetrator mode of liability. They did not. Consequently, a
national court would be mistaken to identify the Rome Statute as somehow
confirming a shared intention standard and denying the knowledge standard.
The final wording of Article 25(3)(c) negated neither the large body of
precedents for a knowledge standard in aiding and abetting liability nor the
common sense reality of how atrocity crimes are committed.

Negotiators repeatedly stumbled over what eventually was consolidated in
Article 30 of the Rome Statute regarding the required mental element for all of
the atrocity crimes, including the mental element for accessorial liability for
such crimes. There remained a lingering and significant problem prior to Rome
among largely common law and civil law delegations about precisely how the
mens rea for aiding and abetting should be worded. The Preparatory Committee
draft in spring 1998, which was the initial working draft in Rome, reflected this
continued indecision with its draft language for the aiding and abetting
provision: "[With [intent][knowledge] to facilitate the commission of such a
crime,] aids, abets or otherwise assists . ... " 65

It was only after negotiators reached Rome in the summer of 1998 that they
finally arrived at compromise language. They knew that Article 30 of the Rome
Statute, which deals with the required mental element, would be the agreed
formula for how both intent and knowledge would be described and applied as
the mental element for criminal acts, "[u]nless otherwise provided." 66 The latter
proviso relates to explicit formulations of intent and knowledge for some of the
atrocity crimes defined in Articles 6, 7, and 8, for command responsibility under
Article 28, and for participants in a "common purpose" under Article
25(3)(d)(ii). 67 But the proviso's relevance, if any, to Article 25(3)(c) is far from
clear and was never confirmed in the negotiations.

The final text of Article 30(2)(b) easily captures the mens rea requirement
for aiding and abetting, namely, "[i]n relation to a consequence, that person
means to cause that consequence or is aware that it will occur in the ordinary

64. WILLIAM A. SCHABAS, THE U.N. INTERNATIONAL CRIMINAL TRIBUNALS: THE FORMER
YUGOSLAVIA, RWANDA AND SIERRA LEONE 307-08 (2006).

65. United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court, Rome, 15 June-17 July 1998, Official Records. Vol. 2, Summary
records of the plenary meetings and of the meetings of the Committee of the Whole, 275 no. 10, U.N.
Doc. A/CONF.183/13 (Vol. II) (2002).

66. Rome Statute, supra note 42, art. 30(1).
67. WILLIAM A. SCHABAS, AN INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT

224-25 (3d ed. 2007).
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course of events." 68 During the Rome Statute negotiations, drafters did not
relegate aiding and abetting to the first prong of this formulation - "means to
cause that consequence" - that would have injected a shared intention standard
into aiding and abetting. Rather, in the language of Article 30(2)(b) of the Rome
Statute, the intent of the aider or abettor is logically discovered within the
awareness of the "consequence," namely that he or she who aids or abets is
someone who "is aware that [the consequence] will occur in the ordinary course
of events." 69

Article 25(3)(c)'s opening phrase, "For the purpose of facilitating the
commission of such a crime," was agreed to in Rome during the final
negotiations as an acceptable compromise phrase to resolve the inconclusive
talks over whether to use the word "intent" or the word "knowledge" for this
particular mode of participation. 70 The "purpose" language stated the de
minimus and obvious point, namely, that an aider or abettor purposely acts in a
manner that has the consequence of facilitating the commission of a crime, but
one must look to Article 30(2)(b) for guidance on how to frame the intent of the
aider or abettor with respect to that consequence.

Donald Piragoff, lead Canadian government negotiator on general
principles of law throughout the years of negotiations culminating in Rome,
wrote about the relationship between aiding and abetting liability under Article
25(3)(c) and mental element requirements of Article 30(2):

A question arises as to whether the conjunctive formulation [intent and
knowledge] changes existing international jurisprudence that an accomplice (such
as an aider or abettor) need not share the same mens rea of the principal, and that
a knowing participation in the commission of an offence or awareness of the act
of participation coupled with a conscious decision to participate is sufficient
mental culpability for an accomplice. It is submitted that the conjunctive
formulation has not altered this jurisprudence, but merely reflects the fact that
aiding and abetting by an accused requires both knowledge of the crime being
committed by the principal and some intentional conduct by the accused that
constitutes the participation . . . . Article 30 para. 2(b) makes it clear that "intent"
may be satisfied by an awareness that a consequence will occur in the ordinary
course of events. This same type of awareness can also satisfy the mental element
of "knowledge," as defined in article 30, para. 3. Therefore, if both "intent" and
"knowledge" are required on the art of an accomplice, these mental elements
can be satisfied by such awareness. 1

Professor Roger Clark, a principal negotiator advising Samoa before and during
the Rome conference, wrote:

There was considerable debate throughout the process about the conjunctive

68. Rome Statute, supra note 42, art. 30(2)(b) (emphasis added).

69. Id.

70. Id. at art. 25(3)(c).

71. Donald K. Piragoff& Darryl Robinson, Article 30: Mental Element, in COMMENTARY ON
THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT 849, 855 (Otto Triffierer ed., 2d ed.
2008).
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"and" between intent and knowledge [in Article 30]. Some delegations, the
French in particular, insisted that both were necessary. Others of us, especially
from common law jurisdictions, believed that the appropriate mental element for
each separate material element had to be considered on its own merits.
Particularly for circumstance elements, as the term "circumstance" is used in
article 30(3) (and some consequence ones), knowledge (in the sense of
awareness) might well be enough, although intent might be required as to other
relevant elements. The debate shed more heat than light. In part, the differences
of perspective coincided with the ease with which some of us are prepared to see
several different material elements combining with appropriate mental elements
(plural) to form "the offence," where others tend to see the material element, a
global "thing ' and a single intent/knowledge mental element which gets attached
to that thing. 2

There has been no ruling by the judges of the ICC on whether the "purpose"
language in Article 25(3)(c) constitutes a form of specific intent, whereby
evidence of a particular intention must be demonstrated and the mental element
of Article 30(2)(a) or the first prong of Article 30(2)(b) ("that person means to
cause that consequence") must be applied. For the present, the compromise
struck in Article 25(3)(c) reflects the ambiguity that uniquely characterizes the
Rome Statute on aiding and abetting liability.

Nonetheless, the Second Circuit equates the "purpose to facilitate"
requirement in Article 25(3)(c) with the perpetrator's intent to commit the crime,
thus marrying the perpetrator's intent with that of the aider or abettor as a virtual
co-perpetrator.7 3 That is a mistaken reading of the provision. Professor William
Schabas wrote, "The purpose requirement was added during the Rome
Conference, but nothing in the official records provides any clarification for the
purposes of interpretation." 74 When the intention of the principal perpetrator is
known to the aider or abettor, who nonetheless proceeds to assist such
perpetrator in the commission of the principal crime, then aiding and abetting
liability logically arises. This is so even though the aider or abettor acts with a
different intention, which may be an intent that on its face is perfectly legal
(such as seeking to profit from a business enterprise).

The most generous interpretation one can afford Article 25(3)(c) is that it
connotes an inferred intent from the act of providing assistance that one knows
is facilitating the commission of a crime. That one can infer intent from
knowledge is well established. For example, in the context of the ATS, while
making a profit may be a corporation's primary objective, a secondary objective
can arise in the realization that one's actions facilitate the commission of the
crime and such knowledge can give rise to an inferred intent to join in the
criminal conduct because it is profitable. In some (probably) rare cases, a

72. Roger S. Clark, The Mental Element in International Criminal Law: The Rome Statute of
the International Criminal Court and the Elements of Offences, 2 CRIM. L.F. 291, 302-303 (2001).

73. Rome Statute, supra note 42, at art. 25(3)(c).

74. WILLIAM SCHABAS, THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A
COMMENTARY 435-46 (2010).
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corporation may actually come to embrace not only its primary objective of
making a profit, but also the criminal purpose of the perpetrator. However, when
that additional objective is fully embraced, it transforms the criminal character
of the corporation from that of an aider or abettor into that of a full co-
perpetrator of the crime.

A small group of European scholars - with whom the Second Circuit
seemingly aligns itself - seeks to impose a far-reaching and provocative
interpretation on Article 25(3)(c), setting aside precedent and favoring a narrow
interpretation that attaches to the defendant aider or abettor an intention to join
the perpetrator in the commission of the underlying crime. 75 Such a view, at the
heart of the debate in Rome, would lead one to believe that the Rome Statute
definitively establishes a whole new playing field for aiding and abetting that, at
a minimum, would have to be uniquely tailored for the ICC and far removed
from any claim of customary international law.

The Second Circuit succumbs to the notion that insertion of the word
"purpose" in Article 25(3)(c) must really mean a purpose or shared intent
standard for aiding and abetting. But the phrase "purpose to facilitate"
demonstrates the absence of any agreement on precisely the issue of shared
intent. In Rome there was no agreement to so limit aiding and abetting to such a
narrow range of liability requiring the finding of a shared intent to commit the
underlying crime. That theory may exist in the aspirations of certain academics
determined to declare victory ex post facto at Rome, but it has no reality in
either the Rome Statute or the ATS. Only the judges of the ICC will sort this out
when faced with a real case.

However, when Article 25(3)(c) is interpreted by the judges of the ICC,
they are more likely to discover the standard for aiding and abetting as it has
developed in the jurisprudence of the international military tribunals at
Nuremberg and Tokyo and the international and hybrid criminal tribunals in
recent years, in. state practice, and in the writings of leading scholars: a
knowledge standard of substantial assistance and an intent standard arising from
awareness that the criminal consequence will occur in the ordinary course of
events. A fair reading of Articles 25(3)(c), 30(2)(b), and 30(3) of the Rome
Statute achieves such a standard.

C. Can Corporations be Sued under the Alien Tort Statute?

A three-judge panel of the Second Circuit Court of Appeals recently ruled
in Kiobel v. Royal Dutch Petroleum, by approval of two judges and one

75. See Albin Eser, Individual Criminal Responsibility, in 1 THE ROME STATUTE OF THE

INTERNATIONAL CRIMINAL COURT: A COMMENTARY, 767, 798-801 (Antonio Cassese, et al. eds.,
2002); see also Albin Eser, Mental Elements-Mistake of Fact and Mistake of Law, in I THE ROME
STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY, 889, 900-02 (Antonio
Cassese, et al. eds., 2002).
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dissenting judge, that no civil action can be lodged against corporations under
the ATS. 76 Shortly prior to that ruling, U.S. District Judge Stephen Wilson in
the Ninth Circuit held that there is no corporate liability under the ATS. 7 7

Further, on the strength of Kiobel, U.S. District Court Judge Jane Magnus-
Stinson in the Seventh Circuit ruled on October 5, 2010, that there is no
corporate liability under the ATS. 78 These are profoundly important
developments in ATS litigation and challenge at least two decades of federal
court precedents confirming the theory and reality of corporate liability under
the ATS. Despite the dramatic sequence of these judgments in September and
October 2010, corporate liability under the ATS remains alive in other Courts of
Appeals and even in the Seventh and Ninth circuits. As of the date of this
writing, only these two district court judges have joined the Kiobel majority
view. So a long struggle in the federal courts is likely for the foreseeable future
and may not be resolved until the Supreme Court reviews the issue.

The Kiobel judgment, which we examine shortly, followed a request by the
Second Circuit Court of Appeals in December 2009, in which a three judge
panel asked for views on (1) whether the violations of customary international
law for which the ATS provides jurisdiction can encompass non-criminal
conduct, and (2) what sources of international law evince with respect to
whether customary international law recognizes corporate criminal liability. 79

We first note that, as reflected in an amicus brief Professor Scheffer co-
authored as a response to the Second Circuit's inquiry on corporate liability, the
scope of ATS liability surely includes criminal actions, such as atrocity crimes,
but the torts at issue may not attract criminal liability with respect to
corporations. 80 Hence, corporate behavior should be scrutinized whether or not
one concludes that corporations are subject to criminal sanction in the ATS
context.

As long as the plaintiff is not a citizen of the United States, the [ATS] statute is
satisfied if the underlying wrong takes tortious form and is in violation of
international law. There is no additional requirement that the underlying conduct
be criminal. Although it is true that courts have found tortious forms of criminal
conduct actionable under the ATS, elevating that into a pleading requirement
would convert a sufficient condition into a necessary one, and that amounts to a

76. Kiobel v. Royal Dutch Petroleum, Nos. 06-4800-cv, 06-4876-cv (2d Cir. Sept. 17, 2010);
See Chimbne I. Keitner, Kiobel v. Royal Dutch Petroleum: Another Round in the Fight over
Corporate Liability Under the Alien Tort Statute, 14 ASIL Insight, Issue 30 (Sept. 30, 2010),
available at http://www.asil.org/insightsl00930.cfin.

77. John Doe v. Nestle, S.A., No. CV 05-5133-SVW-JTL (C.D. Cal. Sept. 8,2010).
78. Flomo v. Firestone Natural Rubber Company, No. 1:06-cv-00627-JMS-TAB (S.D. Ind.

Oct. 5, 2010).
79. Letter issued by the United States Court of Appeals for the Second Circuit, In re South

African Apartheid Litigation (Dec. 4, 2009) (on file with authors and with the Berkeley Journal of
International Law).

80. Brief of International Law Scholars as Amici Curiae Supporting Plaintiff-Appellees at 2,
Balintulo v. Daimler AG, No. 09-2778-CV (2d Cir. 2009).
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judicial rewriting of the statute. 8 1

Furthermore, despite the Kiobel majority ruling negating corporate liability
under the ATS, there are well-established precedents and authorities confirming
that customary international law, treaties, and general principles of law clearly
recognize liability for corporations, including criminal liability, which translates
into ATS liability. The fact that corporations are omitted from the jurisdiction of
contemporary international criminal tribunals, including the ICC, neither
undermines this basic principle nor precludes corporate liability under the ATS.
The amicus brief which Professor Scheffer co-authored states in pertinent part:

The International Criminal Tribunals for the former Yugoslavia and for Rwanda,
like the International Criminal Court, were established to prosecute natural
individuals for the most serious violations of international law. That their
jurisdiction did not extend to corporations no more implies that corporations are
not subject to potential liability for intemational law violations than the omission
of torture as a separate offense implies that torture is not a violation of
international law. These tribunals were simply not set up to address corporate
liability.
By its terms, the Rome Statute did not even purport to alter the established
international standards for liability, corporate or otherwise. Article 10 of the
Statute provides explicitly that '[n]othing in this Part [addressing jurisdiction inter
alia] shall be interpreted as limiting or prejudicing in any way existing or
developing rules of international law for purposes other than this Statute.'
The diplomatic negotiations leading up to the adoption of the Rome Statute
reflected differences in the domestic treatment of corporate liability, but 'no
delegation challenged the conceptual assumption that legal persons are bound by
international criminal law.' Delegations recognized that the various differences in
the criminal liability of corporations would prevent the complementarity principle
under the Rome Statute from functioning efficiently. Specifically, deferring to
national courts (which the complementarity principle encourages) requires
corresponding criminal codes at the national level. The structural differences
among national systems and between the International Criminal Court and certain
national legal systems, combined with the varying character of the penalties for
legal persons, proved too complex to resolve prior to the end of the diplomatic
conference that finalized the text of the Rome Statute on July 17, 1998. But the
entire discussion by delegations never centered on, or challenged, whether legal
persons were bound by international criminal law. To the contrary, delegations
agreed to keep the focus on the responsibility of natural persons because that was
every delegation's original objective, and it was achievable in the negotiations.
There was no suggestion that a corporate official, for example, could not be
investigated and prosecuted by the International Criminal Court for his or her role
in a corporation's criminal conduct, as had been undertaken at Nuremberg. 82

The Second Circuit focused on whether, because of the Rome Statute's sole
focus on natural persons and its exclusion of legal or juridical persons (like
multinational corporations) from its jurisdiction, such exclusion means that as a
principle of international law multinational corporations can incur no criminal or
tort liability for their overseas conduct. There was significant discussion during

81. Idat9-10.
82. Id. at 9-10 (citations omitted).

2011] 359

26

Berkeley Journal of International Law, Vol. 29, Iss. 1 [2011], Art. 9

http://scholarship.law.berkeley.edu/bjil/vol29/iss1/9



360 BERKELEY JOURNAL OF INTERNATIONAL LAW

the Rome Diplomatic Conference about a proposal to include legal entities, such
as corporations, in the personal jurisdiction of the International Criminal Court.
However, as the chairman of the working group on the subject concluded by
July 8, 1998, "Regarding . . . the criminal responsibility of juridical persons, all
delegations had recognized the great merits of the relevant proposal [to cover
corporate liability], but some had felt that it would perhaps be premature to
introduce that notion. Consequently, the deletion of those paragraphs was
noted." 83 In a later publication, Chairman Per Saland explained further:

One [further difficult issue of substance] which followed us to the very end of the
Conference was whether to include criminal responsibility of legal entities
alongside that of individuals or natural persons. This matter deeply divided the
delegations. . . . [The French and Solomon Islands' Delegates] came up with a
series of proposals that, more and more, linked the criminal responsibility of legal
entities to that of an individual. The inclusion gradually became acceptable to a
wider group of countries, probably a relatively broad majority. . . . Time was
running out, and the inclusion of the criminal responsibility of legal entities
would have had repercussions in the part on penalties as well as on procedural
issues, which had to be settled so as to enable work to be finished. Eventually, it
was recognized that the issue could not be settled by consensus in Rome. 84

Thus, no conclusion should be drawn regarding the exclusion of
corporations from the jurisdiction of the Rome Statute other than that no
political consensus could be reached to use the particular treaty-based court
governed by the Rome Statute to prosecute corporations under international
criminal law for atrocity crimes. The Rome Statute left other avenues for
holding corporations accountable for criminal conduct wide open. Any
interpretation of the Rome Statute, including that found in Kiobel, concluding
that the treaty purposely meant to express a principle of law precluding national
courts of law - either civil or criminal - from proceeding against corporations
for the commission of atrocity crimes or, for that matter, other violations of
international law, is in error and grossly distorts what transpired during the
negotiations leading to the Rome Statute. The Rome negotiations operated on
the basis of consensus, which meant that political compromises dictated the
outcome of many disputes among delegations. 85 In this case, the omission of
certain criminal liability (for corporations) does not means that corporations
enjoy virtual immunity under international law from such liability; it simply
means that the particular court - the ICC - was established without corporations
as legal entities being subject to its jurisdiction. Nonetheless, corporate officers

83. United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court, Rome, 15 June-17 July 1998, Official Records. Vol. 2, Summary
records of the plenary meetings and of the meetings of the Committee of the Whole, 275 no. 10, U.N.
Doc. AICONF.183/13 (Vol. 11) (2002).

84. Per Saland, International Criminal Law Principles, in THE INTERNATIONAL CRIMINAL
COURT: THE MAKING OF THE ROME STATUTE 189, 199 (Roy S. Lee ed., Kluwer Law International,
1999).

85. WILLIAM SCHABAS, AN INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT 15-21
(3d ed. 2007).
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can be investigated and prosecuted before the Court for perpetration of or
complicity in the commission of atrocity crimes. 86

In any event, ATS litigation should take into account the recent judgment
of the U.S. Supreme Court in Citizens United v. Federal Election Commission,8 7

in which the Supreme Court strengthened, with particular ferocity and against a
scathing dissent by four justices, the longstanding legal precept that corporations
are "persons" under the Constitution. As one legal commentator wrote, "If
anything, the decision in Citizens United v. Federal Election Commission
conferred new dignity on corporate 'persons,' treating them - under the First
Amendment free-speech clause - as the equal of human beings." 88 If
corporations can exercise free speech with equal standing as natural persons in
the United States, then it would be implausible to argue that under the ATS
somehow corporations are not "persons" that can commit torts "in violation of
the law of nations or a treaty of the United States." 89 Indeed, corporations are
fully capable of committing or being complicit in atrocity crimes with equal
personality and commitment as they have to exercise free speech rights in
American society and perhaps elsewhere as well.

To argue that a corporation is not a "person" when it is engaged in the
violation of human rights or in atrocity crimes, but is surely a "person" that is
entitled to engage in political advocacy during an election campaign in the
United States is a distinction without any persuasive rationale. The right of the
corporation, as a person, to engage in political speech during electoral
campaigns has to stand on an equal level with the responsibility of the
corporation, as a person, not to commit or be complicit in the perpetration of
human rights violations or their worst manifestations in atrocity crimes. The
loud applause we hear from the corporate sector over Citizens United may fade
as plaintiffs in ATS cases embrace the personhood of the corporate defendants
as legitimate targets for accountability for massive human rights violations. The
Kiobel majority turned its back on the Supreme Court majority judgment in
Citizens United and locked the door on ATS litigation for the benefit of
corporations that presumably are not the same persons the Supreme Court
invested with such extraordinary rights in Citizens United in early 2010.

The Kiobel majority dismissed all the claims of representatives of the

86. James Podgers, Corporations in Line of Fire, ABA JOURNAL, Jan. 2004, available at
http://www.abajoumal.com/magazine/article/corporationsin line offire/89887/ ("Meeting with a
select group of reporters in September [2004] during the annual meeting of the International Bar
Association in San Francisco, [ICC Prosecutor Luis Moreno-] Ocampo noted that businesspeople
could be involved in many criminal activities that fall under the ICC's jurisdiction. Corporate
officials who participate in those activities may be subject to prosecution by the court, said Ocampo,
an Argentinian lawyer who took office in June." Id.).

87. 558 U.S. 50(2010).

88. Posting of Lyle Denniston to SCOTUSblog, http://www.scotusblog.com/2010/01/analysis-
the-personhood-of-corporations/ (Jan. 21, 2010, 18:45 EST).

89. 28 U.S.C. § 1350.
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Ogoni people in Nigeria against Royal Dutch Petroleum Corporation, Shell
Transport and Trading Company PLC, and Shell Petroleum Development
Company of Nigeria, LTD., for aiding and abetting the Nigerian government in
committing human rights abuses directed at the plaintiffs, including extrajudicial
killing, crimes against humanity, torture and cruel, inhuman, and degrading
treatment, arbitrary arrest and detention, forced exile, and property
destruction.9 0 Judge Leval concurred only in the judgment of the Court
dismissing the complaint on its aiding and abetting analysis and filed a separate
opinion strongly disagreeing with the majority regarding its rejection of
corporate liability per se under the ATS. 9 1

From our perspective, the Kiobel majority view regarding corporate
liability under the ATS fails on several levels of analysis, some of which Judge
Leval explains in his dissent to the majority's ruling on this aspect of the case.
First, the Kiobel majority misinterprets the famous statement in the Nuremberg
judgment that, "Crimes against international law are committed by men, not by
abstract entities, and only by punishing individuals who commit such crimes can
the provisions of international law be enforced." 92 The Nuremberg judges were
focusing on how to create a new precedent in international law for prosecuting
individuals for violations of international law rather than rely only on the prior
practice in international law of holding nations responsible for such violations.
Indeed, the judges note that this statement of principle reflects a rejection of "the
argument that only states could be held liable under international law." 93 The
only way to effectively punish the atrocity crimes at issue at Nuremberg, and to
do so within the jurisdiction of the London Charter of the tribunal, 94 Was to
prosecute natural persons for criminal conduct. The judges had to stress that
natural persons indeed are responsible under criminal law principles for such
crimes because the Nuremberg Tribunal was on the cutting edge of international
law development at the time; there was no certainty of such individual liability
in 1945 and 1946.95 There is nothing in the Nuremberg judgment to suggest that

90. Kiobel v. Royal Dutch Petroleum, Nos. 06-4800-cv, 06-4876-cv (2d Cir. Sept. 19, 2010).

91. Id. (Leval, J., concurring only in the judgment).

92. Id. at 7 ((quoting The United States ofAmerica, et al., v. Hermann Wilhelm Goering, et al.
Opinion and Judgment, 6 F.R.D. 69, 110 (Int'l Military Trib. at Nuremberg, 1946).

93. Id

94. Agreement for the Prosecution and Punishment of Major War Criminals of the European
Axis [London Charter], Aug. 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279, reprinted in 39 AM. J. INT'L L.
259 (Supp. 1945).

95. Excellent essays on how the Nuremberg trials entered new terrain for international law
include Richard Overy, The Nuremberg trials: international law in the making, and Andrew
Clapham, Issues of complexity, complicity and complementarity: from the Nuremberg trials to the
dawn of the new International Criminal Court, in FROM NUREMBERG TO THE HAGUE: THE FUTURE
OF INTERNATIONAL CRIMINAL JUSTICE 1-67 (Cambridge Univ. Press 2003). Justice Robert Jackson,
the American prosecutor at Nuremberg, advised President Harry Truman that, "International Law is
more than a scholarly collection of abstract and immutable principles. It is an outgrowth of treaties
or agreements between nations and of accepted customs. But every custom has its origin in some

[Vol. 29.1

29

Scheffer and Kaeb: The Five Levels of CSR Compliance: The Resiliency of Corporate Li

Published by Berkeley Law Scholarship Repository, 2011



THE FIVE LEVELS OF CSR COMPLIANCE

the Nuremberg judges made this statement to the exclusion of either nations or
corporations for purposes of civil liability for such criminal conduct in violation
of international law. They were battling the demon of impunity for political and
military officials of the Nazi regime and rightly emphasized that the officials
themselves must be held liable as criminals and punished, not with civil
remedies, but with criminal punishments including the death penalty.

Furthermore, the only way that the Nuremberg prosecutors made their
cases against the corporate executives of Farben and Krupps was to establish
that these corporations had violated international law. In fact, Nuremberg
prosecutors examined the prospect of corporate liability as part of the tribunal's
jurisdiction and steered away from it only for tactical reasons. Historian
Elizabeth Borgwardt wrote:

Corporate criminal liability - ultimately abandoned at Nuremberg in favor of
individual liability for owners and directors - was seriously explored by the
prosecution staff, and "never rejected as legally unsound," as legal scholar
Jonathan Bush explains, elaborating that "these theories of liability were not
adopted, but not because of any legal determination that they were impermissible
under international law." Instead, prosecutors in the subsequent proceedings
made a tactical decision to follow the lead of the main IMT tribunal and proceed
with trials against individuals. 96

Although the Nuremberg Tribunal had no personal jurisdiction over juridical
persons, the prosecution of natural persons who led corporations rested to a
significant degree upon the illegality of the corporation's conduct.97 The Kiobel
majority's contention that corporations cannot violate international law thus flies
in the face of common sense, logic, and the reality of the evidence presented at
Nuremberg. The issue is how a corporation is held responsible for such
violations, not whether a corporation itself can violate international law. Judge
Weinstein in the Agent Orange judgment left no doubt as to the civil liability of
corporations for torts under the ATS, "at least in cases ofjus cogens violations .

"98

single act, and every agreement has to be initiated by the action of some state. Unless we are
prepared to abandon every principle of growth for International Law, we cannot deny that our own
day has its right to institute customs and to conclude agreements that will themselves become
sources of a newer and strengthened International Law. International Law is not capable of
development by legislation, for there is no continuously sitting international legislature. Innovations
and revisions in International Law are brought about by the action of governments designed to meet
a change in circumstances. It grows, as did the Common-law, through decisions reached from time
to time in adapting settled principles to new situations. Hence I am not disturbed by the lack of
precedent for the inquiry we propose to conduct." International Conference on Military Trials:
London, 1945, Report to the President by Mr. Justice Jackson (June 6, 1945), available at
http://avalon.law.yale.edu/imt/jackO8.asp.

96. Elizabeth Borgwardt, Bernath Lecture: Commerce and Complicity: Corporate
Responsibility for Human Rights Abuses as a Legacy of Nuremberg, 34 Diplomatic History 4, 627,
632 (Sept. 2010) (citations omitted).

97. Id. at 630-31.

98. In re Agent Orange, 373 F. Supp. 2d at 58-59. Judge Stephen Wilson in Nestle used the
same erroneous interpretation of footnote 20 in Sosa as did the Kiobel majority to debunk Judge
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The Kiobel majority also misinterpreted the now famous footnote 20 of the
Supreme Court's judgment in Sosa v. Alvarex-Machain.99 The Supreme Court
instructed the lower courts to consider when ruling on ATS claims "whether
international law extends the scope of liability for a violation of a given norm to
the perpetrator being sued, if the defendant is a private actor such as a
corporation or an individual." 1 00 The Kiobel majority extrapolate from this dicta
footnote an overarching principle that the tortfeasor must also be identified as
such as a matter of customary international law - that the commission of the
narrow band of torts or crimes qualifying for subject matter jurisdiction under
the ATS must be shown under international law to be committed by certain
categories of tortfeasors - those identified as such under principles of customary
international law - in order to attract ATS jurisdiction. Judge Leval attacks the
majority's "strange view of international law"10 1 broadside.

Leval dismantles footnote 20 of Sosa to demonstrate how the majority
takes it out of context and then misinterprets it. The distinction being drawn at
that point in the Sosa judgment was how the courts had arrived at a
determination that not only States, but also private actors, could be held liable
for violations of international law. There was no distinction drawn between
individuals (natural persons) and corporations. Both are private actors. So the
question was whether international law imposes liability on private actors. To
answer that question, the Kiobel majority would require a determination of
"whether well established norms of international law impose liability on such a
perpetrator - and the answer may be different depending on whether the actor is
a natural person or a corporation."1 02

But Judge Leval contends that if read in context, the passage evokes a
contrary interpretation. All of the Supreme Court justices agreed that Dr.
Alvarez-Machain's claims under the ATS should be dismissed because the
particular conduct - arbitrary detention of relatively short duration - did not
violate the law of nations. What divided the justices was whether damages may
ever be awarded in a suit under the ATS. The minority believed that since there
was no implementing statute for the ATS, there was no private cause of action.
The majority ruled that there is no need for a further statute making the law of
nations enforceable in U.S. courts. They approved of a private cause of action
under the ATS.

Justice Souter, who authored the majority judgment in Sosa, distinguished

Weinstein's commonsensical interpretation of why corporations can incur civil liability just as can
individuals, whether under U.S. domestic law or international law. Nestle, No. CV 05-5133-SVW-
JTL at 133.

99. Sosa v. Alvarez-Machain, 542 U.S. 692, 732, n.20 (2004).

100. Id.

101. Kiobel, Nos. 06-4800-cv, 06-4876-cv at 59 (Leval, J., concurring only in the judgment).

102. Id. at 27.
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between the two relevant lower court cases of Tel-Orenl 03 and Kadic.104 The
former held that torture practiced by a private actor was not a violation of
international law and that it had to be practiced by an official on behalf of the
State to constitute torture. In Kadic, the Second Circuit ruled that genocide could
be committed by either a State or by a private actor. Leval wrote:

Nothing in the Tel-Oren or Kadic opinions suggested in any way that the law of
nations might distinguish between conduct of a natural person and of a
corporation. They distinguish only between private and State action. The Sosa
footnote refers to the concern of Tel-Oren and Kadic - that some forms of
noxious conduct are violations of the law of nations when done by or on behalf of
a State, but not when done by a private actor independently of a State, while other
noxious conduct violates the law of nations regardless of whether done by a State
or a private actor. Expressly referring to these discussions in Tel-Oren and Kadic,
Sosa's footnote 20 notes the pertinence of the consideration whether international
law extends the scope of liability [to private actors].... Far from implying that
natural persons and corporations are treated differently for purposes of civil
liability under ATS, the intended inference of the footnote is that they are treated
identically. If the violated norm is one that international law applies only against
States, then "a private actor, such as a corporation or an individual," who acts
independently of a State, can have no liability for violation of the law of nations
because there has been no violation of the law of nations. On the other hand, if
the conduct is of the type classified as a violation of the norms of international
law regardless of whether done by a State or a private actor, then "a private actor
such as a corporation or an individual," has violated the law of nations and is
subject to liability in a suit under the ATS. The majority's partial quotation out of
context, interpreting the Supreme Court as distinguishing between individuals and
corporations, misunderstands the meaning of the passage. 105

This clarification is vital to an understanding of the fundamental analytical error
in the Kiobel majority decision and in the Nestle1 06 and Firestonelo7 judgments
of recent date. If federal courts misinterpret footnote 20 of Sosa, that
misinterpretation radically transforms their analysis of corporate liability under
the ATS. Furthermore, the European Commission, in its amicus curiae brief in
Sosa, pointed to the fact that non-state actors, like corporations, can violate a
subset of norms of international law - genocide, war crimes and piracy - and be
liable for them, while certain other violations of the law of nations - such as
summary execution, prolonged arbitrary detention, and torture - may only
trigger liability for state officials acting under color of law. 108 That is a logic
that fortifies Leval's own reading of footnote 20 of Sosa.

Several other dissenting views expressed by Judge Leval in his concurring

103. Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984).
104. Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995).
105. Kiobel, Nos. 06-4800-cv, 06-4876-cv at 30-31 (Leval, J., concurring only in the judgment)

(emphasis added).
106. John Doe v. Nestle, S.A., No. CV 05-5133-SVW-JTL (C.D. Cal. Sept. 8,2010).
107. Flomo v. Firestone Natural Rubber Company, No. 1:06-cv-00627-JMS-TAB (S.D. Ind.

Oct. 5, 2010).
108. Kiobel, Nos. 06-4800-cv, 06-4876-cv at 29 (Leval, J., concurring only in the judgment).
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opinion in Kiobel merit emphasis because they may prevail in other circuits and
ultimately before the Supreme Court:

(i) No individual civil liability has ever been proven in
international law for the commission of atrocity crimes, just
as no corporate civil liability has ever been so proven. So
both types of private actors have avoided civil liability under
international law. As Judge Leval notes, "If the absence of
widespread agreement in the world as to civil liability bars
imposing liability on corporations, it bars imposing liability
on natural persons as well." 109 Yet the majority assumes that
individuals can be held liable under the ATS but not
corporations. That view confuses criminal law and civil law
remedies. If one follows the logic of the majority, there
should be no civil liability for individuals under ATS as such
civil liability (as opposed to criminal liability) has never
been established under international law. 1 10

(ii) International law leaves to individual States the remedy for a
violation of international law; in the United States, one of
those remedies is the ATS. The ATS makes no distinction
among tortfeasors. Judge Weinstein of the Second Circuit
pointed out in a significant corporate liability case, Agent
Orange, that "an ATS claim is a federal common law claim
and it is a bedrock tenet of American law that corporations
can be held liable for their torts."11 1 Thus, in the absence of
an international rule, one looks to the United States and its
federal common law to determine how it will carry out its
international obligations for the enforcement of international
law. 112 The conservative or nativist doctrinaire surely would

109. Id. at 51.
110. Id. at 38-39.

Ill. Id at 38, n.41.
112. Judge Leval's analysis is instructive and entirely consistent with the analysis herein:

"[W]hen one looks to international law to learn whether it imposes civil compensatory
liability on those who violate its norms and whether it distinguishes between natural
and juridical persons, the answer international law furnishes is that it takes no position
on the question. What international law does is it prescribes norms of conduct. It
identifies acts (genocide, slavery, war crimes, piracy, etc.) that it prohibits. At times, it
calls for the imposition of criminal liability for violation of the law, whether by
vesting a tribunal such as the ICC with jurisdiction to prosecute such crimes or by
imposing on States a duty to make the crimes punishable under national law.... Yes,
the question whether acts of any type violate the law of nations and give rise to civil
damages is referable to the law of nations. And if the law of nations spoke on the
question, providing that acts of corporations are not covered by the law of nations, I
would agree that such limitation would preclude suits under the ATS to impose
liability on corporations.
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look to national law to determine the pathway for remedies
for violations of international law rather than blindly look to
a doctrine of international law - crafted by foreign nations -
or even to a sadly distorted interpretation of the Rome
Statute of the International Criminal Court (presumably to
the horror of conservatives deeply opposed to the ICC) to
dictate how U.S. courts must enforce the law.

(iii) Nothing in Sosa infers that natural person tortfeasors are the
only candidates for liability under the ATS, or that when a
corporation is responsible for the commission of genocide,
and profits from it, that it is not liable at least with respect to
civil remedies. Indeed, the number of cases against corporate
tortfeasors has been impressive through the years. 1 13

Judge Leval's opinion in Kiobel challenges the majority in so many ways
that a separate article would be required to explain them. In our view the
majority failed to make a persuasive set of arguments that would deny corporate
liability under the ATS. When a majority opinion attracts such a strong, well
documented, eloquent, and lengthy dissent as that delivered by Judge Leval in
Kiobel, one supported by years of precedents in the federal courts, a second

But international law does not provide that juridical entities are exempt. And as for
civil liability of both natural and juridical persons, the answer given by the law of
nations... is that each State is free to decide that question for itself. While most
nations of the world have not empowered their courts to impose civil liability for
violations of the law of nations, the United States, by enacting the ATS, has
authorized civil suits for violation of the law of nations....

Civil liability under the ATS for violation of the law of nations is not awarded because
of a perception that international law commands civil liability throughout the world. It
is awarded in U.S. courts because the law of nations has outlawed certain conduct,
leaving it to each State to resolve questions of civil liability, and the United States has
chosen through the ATS to impose civil liability. The majority's ruling defeats the
objective of international law to allow each nation to formulate its own approach to
the enforcement of international law....
The claim that a tort has been committed is premised on a violation of the law of
nations. This follows a determination that an actor has done what international law
prohibits. But international law leaves the manner of remedy to the independent
determination of each State.... The fact that other nations have not chosen to exercise
the discretion left to them by international law in favor of civil liability does not
change the fact that international law has left the choice as to civil liability with each
individual nation."

Kiobel, Nos. 06-4800-cv, 06-4876-cv at 47-50 (Leval, J., concurring only in the judgment) (internal
citations omitted).

113. Judge Leval wrote, "No court has ever dismissed a civil suit against a corporation, which
alleged a violation of the laws of nations, on the ground that juridical entities have no legal
responsibility or liability under that law. No court has ever discussed such a rule with even vaguely
implied approval. Quite to the contrary, on many occasions courts have ruled in cases involving
corporate defendants in a manner that assumed without discussion that corporations could be held
liable." Id at 22. This passage is footnoted with a recitation of ten federal court cases under ATS
involving corporate defendants. Id. at 22-23, n. 12; see also id. at 54-55, n34; Nestle, at 127-31.
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reckoning on the primary issue of corporate liability under ATS is certain to
follow in the near future.

The Kiobel majority's misreading of footnote 20 in Sosa further infects the
analysis of Ninth Circuit Judge Stephen Wilson in John Doe v. Nestle. Judge
Wilson rests practically his entire analysis on what he perceives to be Sosa's
directive that corporate liability for atrocity crimes must be universally adopted
as a matter of customary international law. His entire analysis of the Rome
Statute is intended to validate this misreading, only to succumb to the same
misunderstanding of the negotiating history of the Rome Statute as held by the
Kiobel majority before that particular international court of criminal jurisdiction
only.

The issue before the negotiators of the Rome Statute was whether
corporations should be held criminally liable for the same crimes (genocide,
crimes against humanity, and war crimes) that individuals would be prosecuted
for before the Court. The fact that negotiators ultimately rejected corporate
liability under the Rome Statute had nothing to do with rules of customary
international law and everything to do with whether national legal systems
already held corporations criminally liable or would be likely to under the
principle of complementarity of the Rome Statute. 114 The issue of civil liability
for corporations was not on the table because the ICC had no basis for
adjudicating civil liability. It was a disconnect between the criminal jurisdiction
of the Court and the reality of how corporations should be held liable (in other
words, to achieve civil remedies) that cratered the proposal for corporate
liability.

But both the Kiobel majority and the district court judges in Nestle and
Firestone overlooked all of those realities to assume, erroneously, that the
negotiators of the Rome Statute rejected corporate liability because of their
failure to discover a rule of customary international law. If the issue had simply
been one of civil remedies, the outcome might have been very different and the
proposal for corporate liability might have survived in some fashion. But
holding corporations criminally responsible for atrocity crimes under the Rome
Statute indeed was a bridge too far in 1998 for purposes of the ICC. That
decision had nothing to do with customary international law or with the free
choice of nations to hold corporations as tortfeasors liable for civil remedies.

Neither the Second Circuit's ruling on corporate liability in Kiobel nor the

114. WILLIAM SCHABAS, AN INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT 211
(3d ed. 2010) ("Proposals that the Court also exercise jurisdiction over corporate bodies in addition
to individuals were seriously considered at the Rome Conference. While all national legal systems
provide for individual criminal responsibility, their approaches to corporate criminal liability vary
considerably. With a Court predicated on the principle of complementarity, it would have been
unfair to establish a form of jurisdiction that would in effect be inapplicable to those States that do
not punish corporate bodies under criminal law. During negotiations, attempts at encompassing some
form of corporate liability made considerable progress. But time was simply too short for the
delegates to reach a consensus and ultimately the concept had to be abandoned.") (citations omitted).
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Supreme Court's denial of certiorari in Talisman on aiding and abetting
standards for corporate complicity are the end of the story. When both issues are
examined in other federal circuits and by other courts of appeals and federal
district court judges, and ultimately on the merits by the Supreme Court, we are
confident that corporate social responsibility will reflect both a knowledge
standard for aiding and abetting liability and a reaffirmation of the long line of
precedents that confirm the risk of corporate civil liability under the ATS. In any
event, Kiobel in particular invites the ATS bar to give much more serious
consideration to civil actions against corporate officers and their often
considerable personal assets for such individuals' critical roles in guiding
corporate conduct leading to atrocity crimes and other human rights abuses. 115

Also, if corporate civil liability ultimately is denied under the ATS by the
Supreme Court, then criminal prosecution of top corporate executives implicated
in their companies' involvement with atrocity crimes may become much more
likely on the docket of the ICC as plaintiffs look to that court to shut down the
corporation's criminal behavior.

D. The European Dimension of Corporate Liability

That the ATS prescribes civil damages for violations of the law of nations
that includes atrocity crimes is unprecedented in its conceptual nature. 116 There
is no direct counterpart of the ATS in Europe. However, there is something that
potentially comes close: The 1968 Brussels Convention (now Brussels I
Regulation)11 7 confers on the courts of European Union (EU) Member States
the competence to adjudicate civil proceedings against corporations domiciled in
the EU even if the damage is sustained in third countries and even if the victim
is not domiciled in the EU.1 18 The Brussels I Regulation is merely a
jurisdictional prescription and does not per se determine the law applicable in
the respective national jurisdiction. Rather, the conflict of law principle of lex
loci delicti applies, determining that the law of the jurisdiction is applicable
where the harm took place, namely, the forum state where the parent company,

115. See, e.g., Kiobel, Nos. 06-4800-cv, 06-4876-cv at II ("We note only that nothing in this
opinion limits or forecloses suits under the ATS against the individual perpetrators of violations of
customary international law-including the employees, managers, officers, and directors of a
corporation-as well as anyone who purposefully aids and abets a violations of customary
international law.").

116. Beth Stephens, Corporate Liability: Enforcing Human Rights Through Domestic
Litigation, 24 HASTINGS INT'L & COMP. L. REv. 401, 409 (2001).

117. Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters, Sept. 27, 1968, 1262 U.N.T.S. 153 [hereinafter Brussels Convention]; replaced by Council
Regulation No. 44/2001, Jurisdiction and the Recognition and Enforcement of Judgments in Civil
and Commercial Matters, 2001 O.J. (L 12) 1 [hereinafter Brussels ].

118. Jan Wouters & Lee Chanet, Corporate Human Rights Responsibility: A European
Perspective, 6 NW. U.J. INT'L HUM. RTS. 262,295 (2008).
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alleged to have committed the violations, is domiciled. 119 The underlying
rationale is that although the damage occurred abroad, the violation of duty was
effected in the forum state. 120

Some European jurisdictions have now implemented international crimes
(in particular atrocity crimes) into national legislations and statutes and thus
provided the substantive legal grounds for such claims under the Brussels I
Regulation. However, no major cases have been brought against corporations
under this procedure. Jan Wouters, a prominent scholar with regard to human
rights redress against corporations in Europe, wonders why there have not been
more cases despite the real potential of civil claims against European
corporations for human rights abuses. He postulates that one reason might be
that the procedural laws in Europe are less favorable for the victims than in the
United States, where the possibility of contingency fees and class action suits
are available. 12 1

Furthermore, there is a different legal culture when it comes to providing
redress for human rights violations, particularly with respect to international
crimes, in Europe as opposed to the United States. 12 2 As Professor Beth
Stephens wrote, Europeans would feel that "tort remedies [do not] fit the
crime." 1 23 Rather, European jurisdictions provide for criminal prosecution in
such cases. Since the mid 1990s, an increasing number of European countries
have incorporated atrocity crimes, as defined under the Rome Statute for the
ICC, into their domestic criminal codes. This has occurred mostly in the course
of national implementation legislation in signatory states to the Rome Statute.

Aside from these revisions of their domestic criminal codes, an increasing
number of states, including Belgium and France, have also included provisions
allowing for criminal liability of legal persons, including corporations in
particular. France has always been a strong advocate for corporate criminal
liability. It introduced the concept in 1994 by imposing a wide range of criminal
sanctions and fines against corporations, as well as various forms of deprivation
of a corporation's rights, such as dissolution of the corporation, judicial
surveillance of up to five years, closure of the firm's establishments used for the
offense, confiscation of corporate assets, and public display of the court's
sentence.124 Often times, civil damages can be attached to criminal proceedings

119. Olivier De Schutter, The Accountability of Multinationals for Human Rights Violations in
European Law, in NON-STATE AcTORs AND HUMAN RIGHTS 227,274 (Philip Alston ed., 2005).

120. Id. at 275.

121. See Wouters & Chanet, supra note 118, at 299.
122. Beth Stephens, Translating Filartiga: : A Comparative and International Law Analysis of

Domestic Remedies For International Human Rights Violations, 27 YALE J. OF INTL. L. 24-26
(2002).

123. See Beth Stephens, Conceptualizing Violence Under International Law: Do Tort Remedies
Fit the Crime?, 60 ALB. L. REV. 579 (1997).

124. Andrew Kirsch, Criminal Liability for Corporate Bodies in French Law, 9 EUR. Bus. LAW
REv. 41 (1998).
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such as under the concept of constitution de partie civile under French and
Belgian law. 125 France, Belgium, Germany, the Netherlands, Italy, and Spain
provide criminal liability of corporations or "quasi-criminal and/or
administrative penalties that accompany criminal actions and effectively serve
as punitive sanctions." 1 26 Since numerous European systems have far reaching
extraterritorial jurisdiction prescriptions that can extend liability to American
corporations for human rights abuses before European courts, it is a risk that
cannot be ignored by multinational corporations with a European presence. Even
American corporations tied to European companies through joint ventures,
agency relationships, licensing agreements, and other contractual ties can be
deeply impacted by the fate of the European partner before its national courts.

The case of complicity in human rights abuses in the context of
UNOCAL's joint venture operations in Burma vividly illustrates the complex
diversity of legal standards and fora that multinational corporations and their
partners might confront after settling the case under the ATS in the United
States. Total S.A., UNOCAL's French-based joint venture partner, faced a
lawsuit on similar charges in French courts. After yet another out-of-court
settlement in France, the case against Total was reopened in Belgian courts in
October 2007.127 This merry-go-round of interconnected litigation against Total
S.A. in three different jurisdictions demonstrated that the multinational character
of a corporation's operations can lead to a multiplicity of risks regarding human
rights abuses, perhaps leading to many financial settlements. Winning or settling
in one jurisdiction will not necessarily stem the tide of litigation and further
protracted negotiations aimed at settlements.

Considering the diversity in legal standards, the wide jurisdictional reach,
and Europe's commitment to establishing an effective corporate social
responsibility framework at the EU level (as reflected in the most recent
European Commission Green Paper1 28), multinational corporate liability is alive
and well in Europe. Even if the risk of being held liable for human rights abuses
has not yet materialized on a large scale for corporations in Europe, the risk
exists and may grow in the years ahead. While the European Commission favors
self-regulation of multinationals with a European presence, the European

125. ABIGAIL HANSEN & WILLIAM BOURDON, FAFO AIS, SURVEY RESPONSE, LAWS OF
FRANCE, 'COMMERCE, CRIME AND CONFLICT: A SURVEY OF SIXTEEN JURISDICTIONS' at 30 (Sept. 6,
2006), available at http://www.fafo.no/liabilities/CCCSurveyFrance06Sep2006.pdf; BRUNO
DEMEYERE, FAFO AIS, SURVEY RESPONSE, LAWS OF BELGIUM, 'COMMERCE, CRIME AND
CONFLICT: A SURVEY OF SIXTEEN JURISDICTIONS' at 38 (Sept. 6, 2006), available at
www.fafo.no/liabilities/CCCSurveyBelgium06Sep2006pdf.

126. See Brief of International Law Scholars as Amici Curiae Supporting Plaintiff-Appellees at
19-23, Balintulo v. Daimler AG, No. 09-2778-CV (2d Cir. 2009).

127. Belgium Reopens Myanmar Humanity Crimes Probe Against Oil Giant Total, AGENCE
FRANCE-PRESS (AFP) (Oct. 2, 2007), http://afp.google.com/article/ALeqM5g84fzhRA8Y6lvW-
gmt7YmonfEBKg (dismissed on procedural grounds).

128. EUROPEAN COMMISSION, GREEN PAPER - PROMOTING A EUROPEAN FRAMEWORK FOR

CORPORATE SOCIAL RESPONSIBILiTY, COM (2001) 366 FINAL (July 18, 2001).
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Parliament continues to press for effective enforcement against corporations.
Multinational corporations with a European presence should not ignore these
transforming realities and the dynamic developments awaiting corporate liability
in Europe.

As noted earlier, an initiative is afoot in Canada to legislate a modem-day
ATS in that country. 129 The Canadian bill is much more comprehensive and
specific in terms of the torts, including those of a criminal character, which can
be claimed by foreigners against Canadian-based multinational corporations.
The torts include not only atrocity crimes but also wanton destruction of the
environment, trans-boundary pollution, and a violation of any of the
fundamental conventions of the International Labour Organization. 130 The bill
is not expected to be voted on by the Canadian Parliament until perhaps
2012.131 But if it is adopted and becomes law, Canada may surpass the United
States as the riskiest venue for CSR litigation against multinational corporations,
at least those linked to Canadian jurisdiction.

IV.
LEVEL FOUR: COMPLIANCE STRATEGIES TO MANAGE AND MINIMIZE RISKS

A. Reputational and Settlement Risks

The ATS presents a formidable challenge in risk assessments because the
liability that arises under ATS litigation, whether or not the plaintiffs are
successful, can be significant financially and otherwise. There is an imperative
need to manage and minimize the risks of litigation and economic injury from
violations of international human rights law or from other violations of
international law, including the commission of atrocity crimes in the course of
multinational operations. Corporations remain exposed to the risks of
diminished reputation and to the costs of legal settlements that offer attractive
alternatives to prolonged litigation under the ATS, depending on its current fate
before the federal courts.

Risk assessment entails the study of both legal/liability risks and non-
actionable risks, such as those relating to reputation. We saw in the previous
section the knife-edge of liability risks that corporations now stand upon under

129. Bill C-354 (An Act to amend the Federal Courts Act (international promotion and
protection of human rights)), House of Commons of Canada, Second Session, Fortieth Parliament
57-58 Elizabeth H1 (First reading, Apr. 1, 2009), available at http://www2.parl.gc.ca/
HousePublications/Publication.aspx?Docid=4329781&file=4.

130. Ibid. Sec. 25.1(2).

131. Matthew Hill, Son of dead anti-mining activist in Canada lobbying for tougher laws,
MINING WEEKLY Oct. 1, 2010, at http://www.miningweekly.com/article/son-of-murdered-anti-
mining-activist-in-canada-lobbying-for-tougher-laws-2010-10-01; Cyril Mychalejko, Canada's
Long Road to Mining Reform, TOWARD FREEDOM Jan. 21, 2010, http://towardfreedom.com/
home/content/view/1832/1/.
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the ATS and the divided federal circuits. However, reputational risks, which can
arise from poorly managed operations overseas and ultimately from the
litigation that results from corporate violations of international law, can do far
more to damage corporate profitability and the long-term credibility of the
"brand name" than most court cases could impose upon a corporate defendant.

For example, the classic business school case study in the realm of
reputational risks is that of Nike, which involved the violation of the human
rights of laborers in Nike shoe manufacturing facilities overseas. 132 The sad,
outrageous reality that Nike used child labor and refused to provide benefits to
its labor force, pointed to poor management decisions that reverberate to the
current day. Studies have shown that Nike's brand image has yet to recover from
the beating it took over the child labor fiasco, even though it remains a highly
profitable enterprise. 133

Another example is Wal-Mart, which prevents its U.S. labor force from
unionizing. In a 210-page report, Human Rights Watch stated "the retail giant
stands out for the sheer magnitude and aggressiveness of its anti-union
apparatus." 1 34 Further, Wal-Mart was accused of using suppliers that operated
on sweatshop conditions where workers were not paid minimum wage and
worked far longer hours than legally allowed. 135 Sam Walton, the founder and
former Chairman of Wal-Mart, once said, "the secret of successful retailing is to
give your customers what they want. And really, if you think about it from your
point of view as a customer, you want everything: a wide assortment of good-
quality merchandise; the lowest possible prices." 1 36 That philosophy was
implemented on a vast scale in the United States and several foreign countries.
Ultimately, violations of the basic labor rights of its employees and human
rights of those working for Wal-Mart's overseas vendors became the cause
c6l6bre of human rights activists at home and abroad. 137 Indeed, Wal-Mart
suffered a historic drop in sales, saw its name dragged through virtual mud in
the media for many months, and had to radically change its managerial approach
to labor in order to begin to reverse the tide and restore its much tattered

132. DEBORAH L. SPAR ET AL., HITTING THE WALL: NIKE AND INTERNATIONAL LABOUR
PRACTICES, No. 9-700-047 (Harvard Business School 2000).

133. Simon Zadek, The Path to Corporate Social Responsibility, HARVARD BUSINESS REVIEW,
at 7 (2004).

134. Pallavi Gogoi, Wal-Mart's Record on Human Rights, BUSINESSWEEK, May 01, 2007,
available at http://www.businessweek.com/bwdaily/dnflash/contentapr2007/db20070430_
084675.htm.

135. Wal-Mart hit by 'tweatshop' claim, BBC NEWS, Sept.13, 2005, http://news.bbc.co.uk/2/hi/
business/4243676.stm.

136. An Introduction to Walmart.com, WALMART, http://www.walmart.com/cp/An-
Introduction-to-Walmart.com/542413 (last visited Nov. 14, 2010).

137. See e.g., WAL-MART WATCH, http://walmartwatch.com/ (last visited Nov. 14, 2010);
CAROL PIER, HUMAN RIGHTS WATCH, DISCOUNTING RIGHTS: WAL-MART'S VIOLATION OF

WORKERS' RIGHT TO FREEDOM OF ASSOCIATION (2007).
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reputation. 138

Starbucks provides a third example where it appears as if reputational risk
is the primary risk assessment driving management to embrace eco-friendly and
labor-friendly policies and practices. It was not the risk of litigation that
propelled the complex of CSR policies at Starbucks. Rather, it was a market
strategy that recognized, publicized, and implemented policies as a pathway to
greater market share and profitability by tapping into the political and
sociological sentiments of its higher income and educated customer base. 13 9

This risk assessment focuses on the risks that corporate investors would be
most concerned about for the future viability of the corporation's operations.
However, the catastrophic BP oil gusher in the waters of the Gulf of Mexico
during the spring and summer of 2010 signals the need for a new era of risk
assessments. Such upgraded reports should focus on worst-case scenarios and
the potential harm that a corporation's operations may present to society as a
whole. In other words, CSR should compel corporate managers to think out-of-
the-box and realistically about risks to the ecosystem, to populations and to
labor exposed to corporate accidents and malfeasance (including bad luck,
incompetence, poor management, or corruption) that can quickly thrust the
corporation into hell's kitchen. Planning for this type of risk reaches far beyond
reputational risks to issues of common survival. Multinational corporations,
particularly in the extractive and chemical and power industries, need to
anticipate worst-case scenarios and plan for them.

A second strategy to manage and minimize risks is to maneuver within
lawsuits against the multinational corporation so as to reach a settlement with
the plaintiffs. The most prominent examples are UNOCAL (Burma),14 0

Wiwa/Shell (Nigeria), 14 1 Yahoo! (China),1 42 and Pfizer (Nigeria). 14 3 In each
case, the corporation avoided the risk of an unfavorable precedent in either
federal courts or, in the matter of Pfizer, Nigerian courts. Within several months
after the Sosa judgment, UNOCAL settled with the Burmese plaintiffs. Even
though the Supreme Court did not determine any ATS liability in Sosa, the
Court confirmed that the door remains open for additional torts or crimes, and

138. Ann Zimmerman, Wal-Mart Taps Insider for US. Retail Operations, WALL ST. J., Apr.
28, 2003, at B6.

139. David Baron & Daniel Diermeier, Strategic Activism and Non-Market Strategy, 16 J.
EcoNoMics & MANAGEMENT STRATEGY 599,620 (2007).

140. Doe v. Unocal Corp., 403 F.3d 708 (9th Cir. 2005).

141. Settlement Agreement and Mutual Release, Wiwa v. Shell Petroleum, 96 Civ. 8386, 01
Civ. 1909, 04 Civ. 2665 (2d Cir. June 8, 2009), available at http://wiwavshell.org/documents/
Wiwa vShellSETILEMENTAGREEMENT.Signed.pdf.

142. Brian Todd et al., Yahoo settles dissidents suit, CNN.coM, Nov. 13, 2007,
http://edition.cnn.com/2007/WORLD/asiapcf/ 11/13/yahoo.china/index.html.

143. Joe Stephens, Pfizer to Pay $75 Million to Settle Trovan-Testing Suit, WASH. POST, July
31,2009, at AIS, available at http://www.washingtonpost.com/wpdyn/content/article/2009/07/30/
AR2009073001847.html.
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the kind at issue in the UNOCAL case presented a good opportunity for a finding
of ATS liability. By settling, UNOCAL avoided precedents on aiding and
abetting and other legal issues that could have constrained its foreign operations
as well as those of many other corporations.

The corporate defendant in each of these massive ATS cases, with
hundreds of millions of dollars probably at stake in potentially adverse
judgments against each of them, found merit in arriving at relatively cheap
settlements with small victim groups without any admission of guilt. To the
corporate headquarters, this is a satisfactory and perhaps attractive outcome. The
plaintiff group is compensated, the plaintiff lawyers depart, the corporate
treasury is deprived of a few moments of profits, and the company's reputation
stops sliding. But is that the reality?

The small victim group bought off by the settlement typically is only one
component of a much larger victim pool. How many other victims will launch
litigation, particularly if they sense the possibility of financial settlements that
will enrich them beyond their wildest expectations? Pfizer settled in Nigeria, but
remains at risk in federal courts over the same conduct. 144 The settlement is a
narrowly constructed means of minimizing corporate risk in a small comer of
the corporate field of operations, but the settlement invites a longer-term risk of
not addressing the core issues that continue to impact the larger victim
population. The risk remains, indeed may grow, that the corporation will not
satisfy the demands of civil society and of the public itself to rectify the human
rights or other international law violations. Whether the settlement is a private
one, as in the cases of UNOCAL, Yahoo!, and Pfizer, or a public one, as in the
case of Wiwa/Shell, the corporation still risks not restoring its brand name or
reputation in the eyes of the public.

The secret content of UNOCAL's settlement left the impression that
UNOCAL had cut a deal to silence the victim group rather than remedy the
larger complex of grievances and injuries arising from the overall operations in
Burma, even though the monetary value of the settlement probably addressed
the immediate needs of particular members of the relatively small plaintiff
group. The settlement simply gave rise to public skepticism and cynicism over
the corporation's general intentions, and the public then infers an admission of
guilt by the corporation without the legal accountability that compels much
grander corrective action to remedy the larger violations of human rights
occurring in the territory of operations. The overriding question still remains:

144. See Abdullahi v. Pfizer, Inc., Nos. 05-4863, 05-6768, 2009 U.S. App. LEXIS 1768 (2d
Cir. Jan. 30, 2009 (In January 2009, the US court of appeals reversed the lower courts' dismissal of
the case. The two lawsuits have been consolidated. A divided court found that the prohibition of
non-consensual medical experimentation on humans is binding under customary international law. In
July 2009, Pfizer petitioned the US Supreme Court asking it to hear an appeal of the Court of
Appeals' January 2009 ruling. In November 2009 the Supreme Court asked the US Solicitor General
to submit a brief to the Court in this case. In May 2010 the Solicitor General submitted this brief to
the Court urging the Court to deny Pfizer's petition).
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what was UNOCAL trying to hide with its secret settlement? That question
alone eviscerates a good deal of the public relations value of the publicly
announced but entirely undisclosed settlement. UNOCAL may achieve a short-
term gain at the expense of a long-term loss in its credibility and reputation - as
the company too scared to speak the truth openly.

The public settlement, which transparently reveals the financial payments
and other corrective measures of the settlement between the parties, also puts a
price tag (and a low one at that) on human rights (or labor rights or medical
rights or environmental security), and it does so only for the component of the
victim population that is party to the settlement. Such pricing of fundamental
human rights can appear callous and may even pull the corporation deeper into
the risk pit as the public recoils from the deal-making. It is as if the human rights
crisis can be bought off with just enough cash. When Shell reached a publicly-
disclosed settlement in the Wiwa/Shell case, it staged a one day webchat on July
23, 2009, on its web site to discuss, "Doing business in Nigeria: challenges and
questions." While this was a feel-good effort for the corporation, it veered more
towards a public relations stunt than an authentic effort to address the underlying
problems. Shell also had previously publicized its human rights efforts at length
in its sustainability reports. 145 In its recent sustainability report, Shell took a
different approach, however, stating that, "We believe that the decision not to
include a dedicated human rights section in the Report is appropriate in light of
developments in 2008."146 How this apparently new approach by Shell with
regard to human rights further unfolds, particularly in light of the recent
settlement, remains to be seen. Furthermore, Shell had previously publicized its
CSR efforts grandly in its annual reports. 147

From the perspective of civil society and the public at large, it will remain
questionable whether a settlement - public or private - will achieve the long-
term goals these groups want to achieve. They are seeking systemic, society-
wide change in the relationship between the corporation and its host
government, and no narrowly conceived settlement will satisfy that demand. The
settlement may appear as simply a de facto (though not publicly explicit)
admission of guilt by the corporation dressed up with some cash, a self-

145. PETER KNIGHT, SHELL INT'L LTD., THE SHELL REPORT, (1998).

146. ROYAL DUTCH SHELL PLC, RESPONSIBLE ENERGY SUSTAINABILrrY REPORT 39 (2008),
available at http://www.shell.com/home/content/investor/financial information/annualreports/dir
reports archive.html.

147. See ROYAL DUTCH SHELL PLC, ROYAL DUTCH SHELL PLC ANNUAL REPORT AND FORM
20-F FOR THE YEAR ENDED DECEMBER 31, 2009 50 (2010), available at http://www.annualreportand
form20f.shell.com/2009/servicepages/downloads/files/allshell 20f_09.pdf; ROYAL DUTCH SHELL
PLC, ROYAL DUTCH SHELL PLC ANNUAL REPORT AND FORM 20-F FOR THE YEAR ENDED
DECEMBER 31, 2008, 64 (2009), available at http://www.annualreportandform20f.shell.com/2008/
servicepages/downloads/files/entire shell_20f 08.pdf.; Royal Dutch Shell PLC, Royal Dutch Shell
PLC Annual Report and Form 20-F for the year ended December 31, 2008, 68, available at
http://www-static.shell.com/static/ investor/downloads/financialinformation/reports/2007/
2007_annualreport.pdf.
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congratulatory press release, and a glossy page of smiling faces in the annual
report. (This is what the fifth level of compliance discussed below counters. It
aims for the corporation to have an impact on society so that both societal and
business values are enhanced.)

So what does the corporation want out of the settlement? Is it to save the
money damages of a possible (perhaps probable?) adverse judgment in the
courts? Is it to prevent a damaging legal precedent that would raise the risks, not
only for the defendant corporation but for other corporate investors as well? Or
is it to manage reputational risk, or a combination of all three? Whatever its
motive for a settlement, the corporate defendant may not restore its reputation to
the high level of credibility and trust it earlier enjoyed.

B. Additional Risks

Despite the Supreme Court's denial of certiorari on the Second Circuit's
narrow reading of secondary liability under the ATS in the Talisman case,
multinational corporations remain subject to a host of various risks. Washington
lawyer Jonathan Drimmer pointed out some of these risks in a paper for the
Washington Legal Foundation on February 12, 2010, and they merit emphasis
here.

First, as discussed above, other Courts of Appeals have viewed secondary
liability under the ATS differently than the Second Circuit and, more recently,
one federal district court in the Central District of California. 148 Aside from the
Nestle order, the Ninth and Eleventh Circuits, where many corporate ATS cases
are filed, have confirmed at either the district court or court of appeals level the
knowledge standard for corporate aiding and abetting, and thus they stand in
direct opposition to the Second Circuit on the issue. But while several federal
courts have denied any aiding and abetting liability for corporations unless
Congress explicitly authorizes such liability, others have looked to domestic
rather than international standards, and some have left that issue undefined. 149
Thus, risk assessments need to factor in the corporation's exposure in different
federal circuits unless and until the Supreme Court intervenes to resolve the
disparate rulings.

Second, aiding and abetting is not the only mode of liability that can
ensnare corporate conduct overseas. As Drimmer points out, plaintiffs can rely
on such other theories of liability as alter ego, agency, ratification, joint venture,
or respondeat superior.150 And under these theories, a "purpose" test or finding
of criminal intention is not as apparent. The current status of the Talisman

148. John Doe v. Nestle, S.A., No. CV 05-5133-SVW-JTL (C.D. Cal. Sept. 8,2010).

149. Jonathan C. Drimmer, Is Second Circuit Ruling A "Talisman" Against Alien Tort Statute
Suits?, WASH. LEGAL FOUND. LEGAL BACKGROUNDER, Feb. 2010, at 1, 3, available at
http://www.wlf.org/publishing/publication-detail.aspid=2138.

150. Id. at 4.
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litigation will be of little relevance in these evaluations of corporate liability
under the ATS by the federal courts.

Third, there is a pragmatic reality about corporate actions that may point to
the purpose/knowledge distinction for aiding and abetting as a distinction
without a difference. Does "purpose," particularly in Article 25(3)(c) of the
Rome Statute, which the Second Circuit relies upon so heavily, restrict corporate
liability to aiding and abetting that has the "sole purpose" or the "primary
purpose" of committing the underlying crime, or can it extend to "purpose as
inferred from knowledge of likely consequences" from the act of aiding or
abetting? We raised this issue above when discussing the insertion of "purpose"
in Article 25(3)(c). If such inferred intent is a legally acceptable reading of
"purpose" by the federal courts, particularly in the absence of any guidance yet
from the ICC on aiding and abetting liability, then providing assistance despite
the knowledge of likely consequences can easily encompass inferred intent to
facilitate the commission of the crime. As Drimmer cautions, "[I]f plaintiffs
have sufficient evidence to permit a jury to infer a mens rea of knowledge, they
may have sufficient evidence to satisfy the purpose test."1 5 1 Even the Second
Circuit in its Talisman judgment noted that, "intent must often be demonstrated
by the circumstances, and there may well be an [ATS] case in which a genuine
issue of fact as to a defendant's intent to aid and abet the principal could be
inferred . . . ."152 A heavy reliance on a purpose standard as a prerequisite to
corporate aiding and abetting liability nonetheless may prove ephemeral if
inferred intent is logically and easily derived from the knowledge of likely
consequences arising from a corporation's aiding and abetting of an ATS crime.

C. What Can be Done to Minimize Risks ofNon-Compliance

The fourth stage of compliance requires strategies that have become
standard fare in legal advice to corporate clients and do not require much
attention here, but we thought it would be useful to set them forth briefly before
we discuss the fifth stage of compliance that moves well beyond these particular
strategies. We have already emphasized the importance of corporate codes of
conduct in the overall building of a compliance strategy in our examination of
the second level of compliance above. Other strategies, however, are critical to a
proper foundation of business and legal advice to corporate officers about how
to manage and then minimize the risks of non-compliance.

Human Rights Auditing of Corporate Performance. The conventional
indicia of auditing functions (financial performance, labor relations,
compensation, taxes, foreign corrupt practices) should include, for all intents
and purposes, the additional factors associated with compliance with human
rights standards. This includes audits associated with mergers and acquisitions.

15 1. Id.

152. Presbyterian Church ofSudan, 582 F.3d 244, 264 (2d Cir. 2009).
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Securities and Exchange Commission Filings. There has been a recent
development towards including environmental, social, and governance (ESG)
factors in disclosure statements for Securities and Exchange Commission (SEC)
filings. The SEC recently released the "Commission Guidance Regarding
Disclosure Related to Climate Change," and thus established an important
precedent for the environmental pillar of the ESG factors. 153 However, investors
have been advocating strongly to also include social and governance risk factors
in disclosure proceedings. The latest effort to include ESG factors in SEC filings
has been organized through the "21st Century Disclosure Initiative" established
by Christopher Cox, former chairman of the SEC. Under the ambit of the
initiative, 14 institutional investors called on the SEC to include environmental,
social, and governance risk factors as part of disclosure. 154 Such transparency,
particularly with regard to human rights risks and related strategies to minimize
such risks, can be treacherous terrain for the corporation as it broadcasts to the
world the human rights issues that may be confronting the corporation and for
which it may not have adequate strategies developed to counter a record of non-
compliance.

International Finance Corporation Loans. The International Finance
Corporation (IFC) works with private companies to provide loans, equity
financing, advice, and technical services. Its primary purpose is to promote
private sector investment in developing countries by financing risks that other
institutions will not underwrite. The IFC's contracts, however, do not provide
any conditionality regarding human rights, international law, or CSR in general.
The IFC is cognizant of at least some aspects of these gaps and has
acknowledged that its "Performance Standards" need to be updated to reflect at
least human rights concerns. 155 For example, the standard Credit Line
Agreement negotiated by the IFC with private investors could incorporate any
number of CSR objectives to ensure that investments, including joint ventures,
in developing countries have some CSR compliance built into the loan's
conditionality. 156

Contractual Commitments to Compliance. Perhaps one of the most potent
strategies of compliance would be wider use and implementation of CSR clauses

153. SustainGenuity, SEC to bring ESG into Regulation?, Mar. 8, 2010, available at
http://brownflynn.wordpress.conm2010/03/08/sec-to-bring-esg-into-regulation/.

154. See 21st Century Disclosure Initiative, http://www.sec.gov/disclosureinitiative (last visited
Nov. 14, 2010).

155. The IFC's web page reflects the review of Performance Standards, at
http://www.ifc.org/ifcext/policyreview.nsf/AttachmentsByTitle/Phasel Progress Reportl-ll-
10.pdf/$FILE/Phasel ProgressReportl-1 1-10.pdf, 3 and 12 (last visited Nov. 20, 2010).

156. A comprehensive analysis of what the IFC's Credit Line Agreement could stipulate to
cover CSR, particularly human rights, principles is found in Ana Tenreiro Goncalves, The Role of
the International Finance Corporation on Preventing Human Rights Violations: How to Use
Contracts to Prevent (or discourage) Human Rights Violations, paper submitted for the Seminar on
Corporate Human Rights Responsibility, Spring 2010, Northwestern University School of Law (on
file with the authors).
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in the contracts negotiated for joint ventures and other corporate relationships.
Such clauses can be written in many ways and a contract's author needs to be
careful that the social priorities of CSR are not buried through contractual
gamesmanship. For example, a corporation can minimize its risks by insisting
on a waiver of immunity for CSR violations in its contractual arrangement with
a foreign partner, and vice versa. The clause may also state that the corporation
has no intention of violating international law in its operations, thereby blunting
claims of intentional non-compliance with international legal standards
underpinning CSR. That may achieve the corporation's objective to avoid legal
liability but it may actually increase the likelihood of CSR violations in the
consequence.

In the alternative, we would encourage contractual commitments between
multinational corporations and their local partners that enhance compliance with
CSR objectives and establish some level of agreed accountability for non-
compliance. At a minimum, the parties should agree to arbitration to iron out
differences of opinion about compliance performance and to resolve disputes
before third parties are incentivized to initiate litigation. Waivers of immunity in
such contracts may insulate one of the parties to some extent, but we doubt that
once stakeholders and victims initiate legal claims on CSR violations that the
courts will sympathetically read such waivers, particularly when catastrophic
events like crimes against humanity or massive pollution form the basis of third-
party claims.

Compliance Divisions. While many corporations have created compliance
units of one kind or another to implement CSR principles, the initiative remains
relatively small. We believe that the best procedure by which multinational
corporations can ensure their compliance with CSR, assuming that is their
purpose, would be to ensure that some significant category of companies,
particularly in the extractive, energy, chemicals, and internet communications,
have highly professional compliance divisions focusing on CSR alongside
compliance with national laws and regulations. The aim would be to pull CSR
out of the public affairs divisions, which must still address the issue, of course,
and ensure that CSR is being undertaken by experts and individuals well versed
in the larger issues of the societal consequences of corporate operations. Some,
in other words, should form the worst-case scenario team.

We are skeptical that corporations voluntarily will create tough compliance
divisions on CSR without some prodding by government. The United States
Congress and the European Parliament, for starters, should examine the
feasibility of mandating relevant categories of multinational corporations in their
respective jurisdictions to create highly professional compliance divisions
reporting directly to senior management and the board of directors on CSR
compliance. These divisions also should file annual sustainability reports with
ramped up federal regulatory bodies or the European Commission, as relevant,
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to demonstrate good faith efforts to comply with and implement CSR objectives
in corporate operations. 157 Corporate interests doubtless will resist any
governmental mandate to create such compliance divisions, but the best way to
counter such a development would be to voluntarily create such divisions and
show that self-regulation actually works.

Compliance divisions should act with the independent authority that the
internal affairs divisions of police departments exercise, ensuring that corporate
officials and personnel perform in accordance with the corporation's upgraded
internal mandates for CSR. This may appear as a harsh antidote to corporate
malfeasance or avoidance of CSR principles, but the world has changed. BP's
conversion of the Gulf of Mexico into a virtual sludge pit has been a wake up
call to take CSR compliance seriously. Either corporations will solve the
compliance imperative voluntarily and quickly, or government will need to step
in with a cattle prod and compel corporations to step up to the plate of CSR
compliance. This is no longer a public affairs responsibility alone; indeed, CSR
is becoming a core value to corporate performance and demands the most
professional and focused attention by corporate management.

Public Relations Response Mechanism. Notwithstanding our criticism of
the unhealthy focus on addressing CSR through the prism of public relations, we
believe public relations has a critical role to play once CSR non-compliance
occurs or the worst case scenario has unfolded. The first level of compliance
discussed above identifies public relations on the front end of compliance,
namely, how to put out the good story of corporate compliance. But there is also
the back end of the public relations role, specifically, how to respond to an
alleged act of non-compliance. Given the power of the Internet and twenty-four-
hour news cycle, rapid responses are critical. One should expect factually-
accurate explanations that address the concerns and questions of as many
constituents and stakeholders in the corporation as possible. BP's public
relations performance in the Gulf of Mexico catastrophe failed on many counts
and should be an instructive case study in the future to show the perils of poor
public relations and communications strategies that can drive the corporation
even deeper into the proverbial ditch. 158

157. See David Scheffer, BP shows need for rethink of regulation, FINANCIAL TIMES, May 28,
2010, at 11.

158. See Christopher Beam, Oil Slick: How BP is Handling Its P.R. Disaster, Slate Magazine,
May 5, 2010, 1-3, at http://www.slate.com/id/2253099; Mark Sappenfield, A Yachting Trip? The 10
Worst BP Gaffes in Gulf Oil Spill, The Christian Science Monitor, June 20, 2010, available at
http://www.csmonitor.com/USA/2010/0620/A-yachting-trip-The-10-worst-BP-gaffes-in-Gulf-oil-
spill; Vivienne Walt, Can BP Ever Rebuild Its Reputation? TIME Magazine, July 19, 2010, 1-3,
available at http://www.time.com/time/business/article/0,8599,2004701.00.html.
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V.
LEVEL FIVE: COUNTERATTACK: ENTERING A NEW PHASE OF COMPLIANCE

A. The Case of Google in China

The headline in The New York Times on January 13, 2010, blared: "Google,
Citing Cyber Attack, Threatens to Exit China." 1 59 Several months later, after
futile negotiations with the Chinese government, Google shut down its China
site on March 22, 2010.160 Google claimed that government attempts to control
the content on the web had not only occurred in China, even though China is
certainly the most polarizing example; rather, Google products had been blocked
in 25 of the 100 countries where Google is operating, including countries in
Europe. Thus, Google felt the need to re-formulate its policies by explicitly
endorsing Article 19 of the Universal Declaration of Human Rights and clearly
state: "We don't want to engage in political censorship. This is especially true in
countries like China and Vietnam that do not have democratic processes through
which citizens can challenge censorship mandates."l 6 1 The question remains:
What motivated Google to pull out of one of the largest future markets with a
prospect of more than 800 million internet users over the next 10 years?

The case of Google is emblematic of a new phase of corporate compliance.
It signifies more than mere compliance with legal standards and social norms.
Google seized the values of human rights and leveraged its corporate power to
function as an advocate for human rights and ultimately for social change. We
refer to this phenomenon as "counterattack" against governmental authority in
countries of operations; other scholars refer to less provocative variations on this
theme as "social innovation"1 62 or "human rights entrepreneurialism."1 63 Even
though we recognize that the phenomenon is closely related to engines for social
change, we choose to frame the concept as a matter of reinforcement of human
rights at the corporate level.

The concept of counterattack indicates a proactive approach as
distinguished from a merely reactive approach to compliance challenges. The

159. Andrew Jacobs et al., Google, Citing Cyber Attack, Threatens to Exit China, N.Y. TIMES,

Jan. 13, 2010, at Al, available at http://www.nytimes.com/2010/01/13/world/asia/
13beijing.html?pagewanted=2.

160. Miguel Helft et al., Google Shuts China Site in Dispute Over Censorship, N.Y. TIMES,
Mar. 22, 2010, at Al, available at http://www.nytimes.com/2010/03/23/technology/23google.html.

161. Rachel Whetstone, The Official Google Blog, Controversial content and free expression
on the web: a refresher, Apr. 19, 2010, http://googleblog.blogspot.com/2010/04/controversial-
content-and-free.html.

162. JASON SAUL, SOCIAL INNOVATION INC.: 5 STRATEGIES FOR DRIVING BUSINESS GROWTH

THROUGH SOCIAL CHANGE (2010).
163. RALPH G. STEINHARDT, Corporate Responsibility and the International Law of Human

Rights: The New Lex Mercatoria, in NON-STATE ACTORS AND HUMAN RIGHTS 180 (Philip Alston
ed., 2005).
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underlying premise of corporate action is not only to refrain from doing any
harm by complying with a minimum standard, but rather to "do good" as an
integral part of a corporate business strategy. We do not claim that corporations
are or should be philanthropic, non-profit organizations. Rather, we
acknowledge the corporate objective of a publicly held company to maximize
shareholder value. We argue, however, that, as the case of Google in China
demonstrates, compliance with human rights can be an integral part of a
business strategy and thus be a market incentive, rather than a non-market add-
on as is usually claimed in the scholarship.1 64

The notion that compliance is beneficial to the profitability and thus the
bottom-line of a corporation is hardly new. Scholars long have argued the
"business case for CSR," namely, to make socially responsible business
practices fall within Milton Friedman's definition of a corporation's social
responsibility. 165 Reputational risk is mostly the angle from which the long-term
profitability of socially responsible business practices is derived. Another factor
is liability and legal risk, as discussed earlier in this article. For example, the
situation Yahoo! confronted in 2005 fell within this category. The company
struggled with difficult issues of legal compliance regarding a "hard" conflict of
laws that resulted in a lawsuit under the ATS. The conflict arose between
Chinese laws obliging Yahoo! to disclose user information for purposes of
governmental investigation and international legal standards enshrining the right
to privacy. 166 Adding to Yahoo!'s problems was the fact that its server hosting
the user-information requested by the Chinese government was located on
Chinese territory, thus making it vulnerable to governmental pressure. This
included government requests to disclose personal user information at the
discretion of the government and in a manner that might fall short of
international human rights standards. 167

In contrast, Google, in order to avoid such legal obstacles, stored personal
user information on servers outside of mainland China. 16 8 Even though this was
an effective measure to minimize risk, Google did not rely merely upon the
tactic to meet its compliance standards in countries of operation with difficult
political cultures. Rather, Google extended itself beyond its corporate motto of
"Do no evil" by integrating a human rights strategy into its business model,
business strategy, and management decision making, particularly in emerging

164. DAVID BARON, BusINEss AND ITS ENVIRONMENT 11-12, 13, 754 (Stephanie Johnson ed.,
Prentice Hall 2010).

165. Milton Friedman, The Social Responsibility ofBusiness to Increase its Profits, N.Y. TIMES
MAGAZINE, Sept. 13, 1970, available at http://www.colorado.edu/studentgroups/libertarians/issues/
friedman-soc-resp-business.html.

166. Xiaoning et al v. Yahoo! Inc., et al., Case No. C07-02151CW (N.D. Cal 2007).
167. Sky Canaves, Clearing Up Confusion on Google and China, WALL ST. J.: CHINA

REALTIME REPORT BLOG, Jan. 15, 2010, http://blogs.wsj.com/chinarealtime/2010/01/15/clearing-
up-confusion-on-google-and-china/.

168. Id.
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markets. 169

B. Google Takes a Stance for Human Rights

Google announced on its corporate blog on January 12, 2010, that it is "no
longer willing to continue censoring our results on Google.cn, and so over the
next few weeks we will be discussing with the Chinese government the basis on
which we could operate an unfiltered search engine within the law, if at all." 170

David Drummond, Chief Legal Officer at Google, wrote in that blog, "We
recognize that this may well mean having to shut down Google.cn, and
potentially our offices in China."1 7 1 Google's "new approach to China" had
been prompted by highly sophisticated cyber attacks that originated in China
and targeted Google's computer system as well as the systems of at least 20
other companies across a broad range of industry sectors, including internet,
finance, technology, medical, and chemical. 172 Evidence suggested that the
main goal of the attacks was accessing the Gmail account of Chinese human
rights activists. Google stated that investigations showed that third parties had
regularly accessed accounts of American, Chinese, and European-based Gmail
users who were advocating human rights in China. 173

After more than two months of unfruitful negotiations with the Chinese
government that, according to Drummond, "has been crystal clear [. . . ] that
self-censorship is a non-negotiable legal requirement,"' 74 Google announced on
its corporate blog on March 22, 2010, that it stopped censoring its search
services on its China web site Google.cn and redirected all China users to
Google's Hong Kong server, through which they can access an uncensored
search in simplified Chinese. 175 Drummond expressed his "hope that the
Chinese government respects our decision, though we are well aware that it
could at any time block access to our services."l 76 In fact, this is what has
happened; while Google's service was temporarily interrupted when searching
for sensitive information, home grown services, such as those offered by Baidu,
worked just fine. 177 An expert on Chinese independent media confirmed, "Even

169. Google Code of Conduct, available at http://investor.google.com/corporate/code-of-
conduct.html (last visited Nov. 14, 2010).

170. David Drummond, A New Approach to China, THE OFFICIAL GOOGLE BLOG, Jan. 12,
2010, http://googleblog.blogspot.com/2010/01/new-approach-to-china.html.

171. Id.

172. Id.

173. Id.

174. David Drummond, A New Approach to China: An Update, THE OFFICIAL GOOGLE BLOc,
Mar. 22, 2010, http://googleblog.blogspot.com/2010/03/new-approach-to-china-update.html.

175. Id.

176. Id.

177. Kathrin Hille, Google's Business in China Starts to Unravel, THE FINANCIAL TIMEs, Mar.
31, 2010.
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though Google has stopped censoring, people cannot get access to sensitive
news" without software to "scale" the "Great Firewall," the existence of which
has never been admitted by the Chinese government but is confirmed by experts
in the field. 178

Faced with the threat of the Chinese government not to renew Google's
license to operate in China if Google continued its current practice, Google
stopped redirecting its Chinese users automatically to its Hong Kong site; rather,
Google's Chinese site, Google.cn, now requires users to click on a tab that says
in Chinese, "We have moved to google.com.hk." Users will be redirected to the
Hong Kong site for web searches. 179 China finally renewed Google's license
after the latter stopped redirecting its users automatically to google.com.hk. 80

This is certainly the beginning of a protracted struggle between China and
Google on the censorship issue. It remains to be seen how Google and other
Internet giants such as Microsoft and Yahoo! will adapt their strategies towards
China, particularly since their long-proclaimed aspirations of cooperation with
the Chinese government have not been met. The Chinese government renewed
Google's license after it had been challenged openly on its censorship policy by
the internet company. Whether this marks the beginning of cooperation on the
part of the Chinese government remains unclear. Experts nonetheless see a shift
from diplomatic efforts to a technology-focused approach that aims at finding
software engineering weapons to 'scale' China's 'Great Firewall.' 1 8 1

Many human rights advocates have praised Google for having delivered on
its strong and distinctive corporate values, especially its central tenet of "don't
be evil" that is enshrined in the company's statement of philosophy and its rules
for its top management. The concept of "don't be evil," which the company
essentially restates as not doing evil, reflects Google's refusal to compromise the
integrity of its search results. In its statement of philosophy, the company
claims, "We never manipulate ranking to put our [advertising] partners higher in
our search results and no one can buy better PageRank." Google has made it
clear that short-term gain would never justify breaching its users' trust in the
objectivity of its search results. 182

Google's corporate culture and management approach has been strongly
influenced and coined by its two co-founders, Sergey Brin and Larry Page.
When the company went public in 2004, Google's Initial Public Offer (IPO)

178. Jonathan Stray, After Google's Move, A Shift in Search Terms, N.Y. TIMES, Mar. 28, 2010,
at B9, available at http://www.nytimes.com/2010/03/29/technology/29googletrends.html.

179. Loretta Chao & Amir Efrati, China Renews Google's License, WALL STREET JOURNAL,
July 11, 2010, available at http://online.wsj.com/article/SB10001424052748704075604575356552
939507706.html.

180. Id.

181. Brad Stone, Scaling the Digital Wall in China, N.Y. TIMES, Jan. 16, 2010, at Bl, available
at http://www.nytimes.com/2010/01/16/technology/internet/16evade.html.

182. BENJAMIN EDELMAN & THOMAS R. EISENMANN, GOOGLE INC. 17, 19 (Harvard Business
Publishing 2010).
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prospectus announced a dual-class equity structure that ensured "Google's top
management trio" - Brin, Page, and Schmidt - would own approximately one
third of the shares but control over 80 percent of the votes. This structure
protected them from replacement by investors questioning the company's
strategy.183 The IPO prospectus included an unusual letter by Page and Brin,
opening with this fuselage: "Google is not a conventional company. We do not
intend to become one." 1 84 In their letter, Page and Brin reaffirm the long-term
focus of their business approach, stating, "As a private company, we have
concentrated on the long term, and this has served us well. As a public
company, we will do the same. ... If opportunities arise that might cause us to
sacrifice short-term results but are in the best long term interest of our
shareholders, we will take those opportunities. . . . We would request that our
shareholders take the long-term view."

In their letter to shareholders, Brin and Page also made clear that Google
followed the premises of "Don't be evil[:] We believe strongly that in the long
term, we will be better served - as shareholders and in all other ways - by a
company that does good things for the world" and "Making the world a better
place[:] We aspire to make Google an institution that makes the world a better
place."1 85 Google's decision to shut its China server comes as no surprise
considering its corporate values and unconventional management approaches.
The evidence strongly suggests that Google's decision regarding the censorship
issue in China traces back to its founders, particularly Brin, who is sensitive to
political and social issues in oppressive regimes as he and his family personally
experienced repressive policies under the communist regime in the former
Soviet Union. 186

However, China is not the only situation where Google registered criticism
against stifling political dissent with cyber attacks. Following Google's public
dispute with China over Internet censorship, Google's security team pointed to
Vietnam on March 30, 2010, accusing the country of using malicious software
for political ends. After investigating the attacks, the computer security firm
McAfee confirmed that the perpetrators may have political motivations and may
have some allegiance to the government of the Socialist Republic of
Vietnam. 187 On its corporate blog, Google stood by its corporate values, once
again stating: "We believe that malware is a general threat to the Internet, but it

183. Id, at 5.
184. Larry Page and Sergey Brin, Letter from the Founders: 'An Owner's Manual'for Google

Shareholders, GOOGLE INC., FORM S-I REGISTRATION, Apr. 29, 2004.

185. Id

186. Jessica E. Vascellaro, Brin Drove Google to Pull Back in China, WALL ST. J., Mar. 25,
2010, at Al, available at http://online.wsj.com/article/SB100014240527487042 6 6 504575141064259
998090.html.

187. George Kurtz, Vietnamese Speakers Targeted in Cyberattack, MCAFEE SECURITY

INSIGHTS BLOG, Mar. 30, 2010, http://siblog.mcafee.com/cto/vietnamese-speakers-targeted-in-
cyberattack/.
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is especially harmful when it is used to suppress opinions of dissent." 188 The
respective malware targeted tens of thousands of Vietnamese computer users all
around the world who downloaded Vietnamese keyboard language software.
Even though, according to Google's security team, this attack was less
sophisticated than the ones recently carried out in China, the "infected machines
have been used both to spy on their owners as well as participate in distributed
denial of service . . . attacks against blogs containing messages of political
dissent." 189

Specifically, the attacks targeted activists engaged in opposition to mining
and extractive industries in Vietnam. Such economic activity raises fears among
the local Vietnamese public of major environmental damage and, since the
project would be carried out in cooperation with a Chinese state-run company,
the public also fears that Chinese workers would flood into sensitive regions of
Vietnam. Unlike the situation in China, the incidents related to Vietnam have
not been addressed by Google's top management; rather, the company's online
security team has addressed them. Regardless of where the action is in Google
management, the corporation has begun to demonstrate a systemic pattern of
resistance against governments impeding freedom of speech, thus delivering on
its promise to "take cyber security seriously and help keep free opinion
flowing."1 90

C. The Stakes are High for Google

So what was at stake for Google when it contemplated leaving the Chinese
market with its search engine? Even though Google does not publicly break
down its revenues by country, estimates suggest that Google's China revenue
last year was about $300 million, admittedly a tiny fraction of about $22 billion
worldwide revenue in 2008.191 With its market share of thirty-three percent in
Internet searches, Google trails its main homegrown Chinese competitor Baidu,
which holds sixty-three percent of the market share.192 In light of these
numbers, some financial experts rebut praise by human rights advocates for
Google's move to defy Chinese censorship; they claim that Google in fact failed
in China and did not have much to lose with regard to revenues.

These statements, however, run the risk of being considered shortsighted
with regard to the potential market-share growth in China. This is especially true
for the Internet service sector since China already has more internet users than

188. Google Inc., The Chilling Effects ofMalware, GOOGLE ONLINE SECURITY BLOG, Mar. 30,
2010, http://googleonlinesecurity.blogspot.com/2010/03/chilling-effects-of-malware.html.

189. Id.

190. Id.

191. Miguel Helft, For Google, A Threat to China With Little Revenue at Stake, N.Y. TIMES,

Jan. 15, 2010, at Al0, available at http://www.nytimes.com/2010/01/15/world/asia/15google.html.

192. David Barboza, China, Where U.S. Internet Companies Often Fail, N.Y. TIMES, Jan. 16,
2010, at Bl, available at http://www.nytimes.com/2010/01/16/technology/16failure.html.
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any other country, respectively 384 million according to the latest statistics, with
the potential to grow to 840 million, or 61 percent of the country's population,
by 2013.193 By potentially sacrificing the largest internet market in the world
with potential of further growth, Google's management decision in China might
seem surprising from a purely financial point of view. However, the decision is
aligned with Google's core value of "don't be evil," to confront the
manipulation of its search results and interference with the free flow of
information. Management must have concluded that this approach will serve its
shareholders best in the long run.

Moreover, Google has not abandoned all of its business ventures in China.
According to Google's Corporate Blog on March 22, 2010, the corporation's
China office is still operating (with a research, development, and sales
presence). 194 Eric Schmidt emphasized at the World Economic Forum in Davos,
Switzerland, last January, "We like what China is doing in terms of growth. ...
We just don't like censorship." 1 95 Google's decision on China may well have
been driven by its long-term vision with an eye on other key markets,
particularly Europe, where Google's operations are of much larger scale
according to market share and revenue. In Britain alone, Google has about ten
times the advertising sales as it does in China. If Google had continued to self-
censor its search results in China, that business practice likely would have set a
bad precedent that might have increased public and legal scrutiny in Europe. By
defying China with regard to the censorship issue, Google has had an
opportunity to show its goodwill to its customers, civil society, and governments
that it is not intending to abuse its dominant market position in any way.
Certainly, Google's policies in China do not have any discernible legal impact
on issues that the company is facing in Europe, 196 but it has an enormous impact
on the public perception of its operations and brand name by people (the
primary users) and by their governments.

D. The Strategic Importance of the 'Google Case'

1. Deriving Business Value through Knowledge Flow

Google's stated core business mission is to "organize the world's

193. See Canaves, supra note 162; Michael Forsythe, Google Searches for Tiananmen, Hu's
Son Still Blocked, BLOOMBERG BUSINESS WEEK, March 23, 2010, http://www.businessweek.com/
news/2010-03-23/google-searches-for-tiananmen-hu-s-son-still-blocked-in-china.html.

194. See Drummond, supra note 170.

195. Rebecca Blumenstein & Alan Murray, Google's Eric Schmidt: 'We'd Very Much Like to
Stay in China', WALL ST. J., Jan. 29, 2010, available at http://blogs.wsj.com/davos/2010/01/29/
googles-eric-schmidt-comments-on-china/tab/article/.

196. For example, there is the risk of antitrust actions and law suits for intermediary liability as
a media company that is 'editing' information and not simply functioning as a conduit anymore.
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information" 19 7 and to "facilitate access to information for the entire world."1 98

This motivated Google's management to enter the Chinese market in 2006 and
pull out of it in March 2010. As Drummond reflected, "[W]e launched
Google.cn . . . in the belief that the benefits of increased access to information
for people in China and a more open Internet outweighed our discomfort in
agreeing to censor some results."1 99 Freedom of expression is central to
Google's business model and its economic success; rather than being an
externality or a non-market issue, freedom of expression as a human rights issue
is at the heart of the business of Google and other companies in the information
and communications sector. As Clay Shirky, an expert on the Internet's social
effects, puts it: "Google [isn't] exporting . . . a product or a service, it's
[exporting] a freedom." 200 The continuous infringements of freedom of
expression through the Chinese government's insistence on self-censorship of
politically-sensitive information not only exposed Google to the scrutiny of
human rights advocates and civil society, but also put the company at odds with
its core business mission to provide wide access to information and enhance
information flows.

Granted, Google may seem peculiar with regard to its governance structure,
its corporate values, and its "unconventional approaches for managing
innovation." 20 1 However, it is also emblematic for a new business approach
which lives up to the demands of a modern global economy that is well-
connected through various channels of communication and where the creation of
business value and strategic advantage lies in the "effective participation in
knowledge flows" rather than extracting and protecting "knowledge stocks." 202

It is not only crucial for companies from the information and communication
sector to seek to protect freedom of expression on a global scale; this is true for
companies in all other industry sectors as well. The free flow of information has
become essential to creating and capturing business value across the spectrum of
commerce in the 21st century. Anne-Marie Slaughter correctly argues that "the
[new] measure of power is connectedness" in diplomacy, business, and society
as a whole. 203

2. The Centrality of Privacy

Another human rights-related issue is pivotal to Google's business, namely,

197. See Edelman, supra note 182, at 13.

198. Id.

199. See Drummond, supra note 164.

200. Mark Landler, Google Searches for a Foreign Policy, N.Y. TIMES, Mar. 26, 2010, at 4..

201. See Edelman, supra note 182, at 6.
202. John Hagel III et al., Measuring the Forces of Long-Term Change: The 2009 Shif Index,

Deloitte Center for the Edge 9 (2009).

203. Anne-Marie Slaughter, America's Edge: Power in the Networked Century, 88 FOREIGN
AFFAIRS 94 (2009).
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the protection of the privacy of its users. Google's business is based on "open
networks, free information flows, and the company's perceived right to mange
those flows. That right in turn is a function of Google's credibility and
trustworthiness." 204 Trustworthiness and the protection of user privacy are
closely tied to Google's brand image and thus its business success. This is
particularly true considering that Google collects details of user searches and in
many instances the search results that users clicked for an indefinite period of
time.2 05 Asked in an interview with CNBC's Mario Bartiromo whether people
should "treat . . . Google like their most trusted friend," Eric Schmidt, CEO of

Google, replied that, "If you don't want anybody to know about it, you should
perhaps not do it in the first place." 20 6 Whether putting responsibility primarily
on its customers to protect their own interest in and right to privacy will be
sufficient for Google and other service providers to gain and maintain the trust
of their customer base, is questionable.

The challenge for Google will be to prove to its users that they can trust
Google now and, considering the unlimited storage of user search history, for
the indefinite future. This is a high bar and requires an extraordinary form of
almost super-compliance fortified by a proactive policy of "counter-attack."
Against this backdrop, it might have been a greater risk for Google's business on
a global scale not to exit China earlier this year. Arthur Kroeber, an expert on
the Chinese economy and its impact on regional and global markets, reaffirmed
this thesis, concluding, "If Google loses its customer's trust, it has no business -
anywhere." 207

The impact of these risks related to infringements of internet privacy will
be even more exacerbated by the latest developments on cloud computing - a
form of external storage of user-sensitive data that is being promoted by
Microsoft but being considered at Google as well. 208 Following through on this
model of external data storage requires a solid basis of trust between service
providers such as Google and its users in order to persuade the latter to store
sensitive personal data in the "cloud" as opposed to one's personal hard drive;
the risks of privacy violations are exponential for users. Thus, extraordinary
measures are required for companies such as Google to gain the level of trust
with customers in order to rely upon their business as the company enters these

204. Arthur Kroeber, Why Google risks more by not exiting china, THE FINANCIAL TIMES, Jan.
19, 2010.

205. See Edelman, supra note 182, at 7-8. Google keeps full search logs for 18 months and
anonymizes logs after that, i.e. search histories cannot be traced back anymore to specific IP-
addresses.

206. Google CEO on Privacy (VIDEO): 'If You Have Something You Don't Want Anyone To
Know, Maybe You Shouldn't Be Doing It' HUFFINGTON POST, Dec. 7, 2009,
http://www.huffingtonpost.com/2009/12/07/google-ceo-on-privacy-if n_383105.html.

207. Canaves, supra note 167.

208. Mike Harvey, Microsoft moves into 'cloud' computing. TIMESONLINE, May 12, 2010,
http://business.timesonline.co.uk/tol/business/industrysectors/technology/article7124530.ece.
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new markets. Pulling out of China in the wake of persistent violations of its
users' privacy can strengthen those bonds of trust.

3. Cyberspace as the "Railroads" of the 21st Century

Google's experience in China has wider impact for the information security
of companies from all industry sectors. As mentioned above, in addition to
Google, at least twenty companies across various industry sectors, including
finance, technology, medical and chemical, have been targeted by Chinese cyber
attacks. 20 9 Invoking John Hagel's "big shift" 2 10 towards knowledge flows as
the key strategic advantage of modem day business, we would emphasize that
the centrality of cyberspace for all multinational corporations as users of
software, services, and platforms is a modem reality. While privacy protection
of its customers is pivotal for Google to perform its business mission of
organizing and managing information flows, secure channels of information are
no less important for all companies to achieve their core business missions.
Freedom of expression is a foundational concept in deriving business value and
it is applicable beyond the information and communication sector to a broad
range of other industries.

There are numerous industries that thrive with the free-flow of information,
even though information does not pertain to their core business mission, as is the
case for information and communications companies. One example is the
financial sector, where the free flow of information is crucial in order to ensure
efficient markets, gain transparency in pricing of financial products, and buy and
sell with low transaction costs. Once service providers such as Google,
Microsoft, or Yahoo! come under attack, the fall-out can reverberate though the
entire corporate landscape. Peter Navarro, author of The Coming China
Wars, 2 11 observes that "this is not only a Google story. It is a story about
industrial espionage, coming from China, attacking American business and our
economy." 2 12 In his view, the target of the cyber attacks were industry secrets
including corporate intellectual property that would give Chinese enterprises a
competitive advantage over their American counterparts. 2 13

If industrial espionage was the main motive, then the centrality of privacy
for all corporate sectors is underscored. First, privacy plays an integral role in
the relationship among industrial players. Lack of privacy protections in the
form of intellectual property rights or trade secrets for corporations portends the

209. See Drummond, supra note 164.

210. See Hagel, supra note 202, at 2-3.
211. PETER NAVARRO, THE COMING CHINA WARS, WHERE THEY WILL BE FOUGHT AND How

THEY CAN BE WON (2007).
212. Google Not Only Target of China Hackers, CBS NEWS, Jan. 24, 2010,

http://www.cbsnews.com/stories/2010/01/24/eveningnews/main6137395.shtml (citing Peter
Navarro).

213. Id.
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risk of significant destruction of corporate value. Second, the centrality of
privacy is implicated in the interaction between various industries and their
consumers. As more personal data is moved into the "cloud," all industries will
utilize cyberspace in some manner to interact with their customers. For example,
medical records of the future in the "cloud" could beneficially serve as a single
source of health information but that will require a counterattack effort much
more proactive than the effort used to engender enough trust to record one's
searches and clicks.

We would liken the internet servers as the railroads of the 21st century,
similar in importance as the laying of railroad track across the United States in
the 19th Century, an endeavor that vastly expanded the American economy and
its population's social mobility. An attack on Google would rip apart this
generation's modem railroads; attack Google, Microsoft, and Yahoo! and the
impact on commerce generally would be enormous, if not catastrophic. The
challenge is how to prevent the virtual dismantlement of these "railroads" of the
21st century. A proactive counterattack may become increasingly necessary to
protect freedom of expression and privacy.

This fifth level of compliance is different from the reactionary compliance
levels of Levels One through Four. We conclude that a counterattack is not only
necessary to protect human rights but also to protect a corporation's ability to
perform its core business mission and ensure long term profitability of the
industry and business in general. As Secretary of State Hillary Clinton
pronounced in the wake of Google's recent struggle with China, networks and a
free flow of information are just too important, and the U.S. "stand[s] for a
single internet where all of humanity has equal access to knowledge and
ideas." 2 14 The counterattack theory is also a useful theory with regard to other
enterprises, and not only those in the information and communications industry.
The objective underpinning the fifth level of corporate compliance is to prevent
foreign governments from using their own violations of international law -
particularly regarding human rights - to obstruct global commerce. There might
be other ways to construct a counterattack strategy, but the case of Google
illustrates a bold, forwarding-thinking way to conduct global business.

4. Conflicting Views on Privacy and a Convergence ofMarkets

An examination of the European experience reaffirms the value of the
counterattack strategy. The New York Times reported on February 1, 2010, that
Google might have a problem in China, "but it may have bigger headaches in
Europe." 2 15 Google dominates the European market in web searches with 80

214. Hillary Rodham Clinton, US Secretary of State, U.S. Dep't of State, Remarks on Internet
Freedom, Jan. 21, 2010, available at http://www.state.gov/secretary/rn/2010/01/135519.htm.

215. Eric Pfanner, In Europe, Challenges for Google, N. Y. TIMES, Feb. 1, 2010, at Bl,
available at http://www.nytimes.com/2010/02/02/technology/companies/02google.html.
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percent of the market share. 2 16 Google's scale of operations raises serious
concerns with some European politicians, in particular in Germany and Italy.
Sabine Leutheusser-Schnarrenberger, the German Minister of Justice, said in an
interview with the magazine Der Spiegel, "On the whole, I see a giant monopoly
developing, largely unnoticed, similar to Microsoft." 217 A statement such as this
might heighten fears in American boardrooms, since it reflects upon the antitrust
cases against Microsoft in Europe in recent years that resulted in unprecedented
monetary fines and significant changes in Microsoft's business strategy, as
imposed by the European Commission's Director General for Competition and
Antitrust. 2 18

However, under Article 102 of the Treaty on the Functioning of the
European Union, a dominant market share is not a sufficient cause for an
antitrust action by the European Commission; rather, it must be shown that a
company is abusing its dominant market position with the aim to eliminate
competitors. In this context, it might have been a bigger risk for Google not to
exit China and publicly show its commitment to privacy and freedom of
expression. Public perception can be as important as legal analysis. Google
seized the opportunity to deliver on its core corporate value of doing no evil.
The company reinforced the trustworthiness of its customers and potentially the
support of politicians, some of whom are concerned that Google might abuse its
dominant position while others are sincerely committed to the protection of
human rights and freedom of expression.

The most immediate challenge Google has faced in Italy occurred when
four of Google's executives were sentenced by a court in Milan, Italy, for
privacy violations in a case involving a video that was posted by a third party on
one of Google's websites. 219 The film showed the bullying of a boy with
autism. The case struck at the heart of Google's identity and corresponding
responsibility. Google insists that it is not a media company and is not interested
in owning or creating content; rather, it claims to be merely organizing and
managing information and making it accessible to the public. It thus claims no
editorial control over the content posted on its sites and platforms and thus no
legal responsibility for such content. 220

216. See id. Although Yahoo and Bing offer modest competition for Google in the United
States, both are almost nonexistent in Europe, with less than 2 % market share each.

217. See id Google's stake in the European market is tremendous; thus, for example German
newspaper and magazine publishers generate about 100 million Euros a year from advertising, while
Google eams an estimated 1.2 billion Euros from search advertising only in Germany.

218. Id.; see also Antitrust: Commission imposes E 899 million penalty on Microsoft for non-
compliance with March 2004 Decision, IP/08/318, Feb. 27, 2008.

219. Karin Retzer and Teresa Basile, Morrison & Foerster LLP, Practice Note: Milan Court
Finds Google Executives Criminally Liable: Why the Ruling is Controversial, May 14, 2010 (on file
with authors).

220. David Carr, Not Creating Content. Just Protecting it, NY TIMES, Mar. 28, 2010, at Bl,
available at http://www.nytimes.com/2010/03/29/business/media/29carr.btml.
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The Italian court disagreed both on factual grounds and on the merits. It
held that Google could not be considered merely a conduit for other people's
information, particularly given the more active stance that Google increasingly
has taken in disseminating information. Thus, the court held that since Google
monitors and censors its search results in China, it should be expected to comply
with legal standards in Italy.221 This vividly illustrates how in times of
globalized business operations, a company's business strategy in one market
might affect the standard against which the company is measured in other
markets and jurisdictions.

Moreover, Google is engaged in more than mere search operations. Its
search results are organized based on fine-tuned search algorithms that support a
highly lucrative advertising model through paid listings on search result
pages. 222 Whereas in the past, advertisers competed vigorously for high
positions on search-result pages, spurring high payments to service providers,
Google took a more constructive and active approach by increasing bids "by the
ratio of an ad's actual click-through rate (CTR) to its expected CTR (based on
Google's predictions)." 223 Andrew Lih, an expert on the news media, noted that,
"When Google indexes the Web and returns content in the context of who they
rank first, their claims aside, they inherently become a media company." 224

Even though Google's core business is web search and paid listings, it also
has been expanding its product line beyond mere web searches. In one of its
latest projects called "StreetView," Google takes pictures of storefronts and
homes and organizes them in a new mapping service. 225 Projects of such
character where Google gathers and disseminates information clearly point
towards Google becoming a full-fledged media company rather than a mere
conduit of information. Considering the nature of its core services and especially
the expansion into these new domains, it will be difficult for Google to claim
credibly that it is not a media company with all the responsibilities of
monitoring that professional media coverage entails.

Underlying this conflict of Google with the European law of privacy are
colliding American and European views on privacy rights. James Whiteman, an
authority of the development of legal traditions, captures this tension stating that
there are "two western cultures of privacy: dignity versus liberty." 226 Whereas
privacy is framed as a human-dignity right in Europe, it is enforced as a

221. Id

222. See Edelman, supra note 182, at 2-3.
223. Id. at 3.

224. See Carr, supra note 220.

225. Adam Liptak, When American and European Ideas of Privacy Collide, N.Y. TIMEs, Feb.
26, 2010, at WKl, available at http://www.nytimes.com/2010/02/28/weekinreview/281iptak.html.

226. James Q. Whitman, The Two Western Cultures of Privacy: Dignity Versus Liberty, 113
YALE L.J. 1151 (2004).
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consumer-protection right in the United States. 227 When balancing privacy
against freedom of speech, Italian courts confirmed that privacy comes first in
Europe. Thus, the European commitment to privacy challenges the American
notion of free expression and the free flow of information. Privacy in American
jurisprudence is an aspect of liberty and protection against government
interference into a person's personal sphere, particularly the home.

The continental notion of privacy protection focuses on protecting people
from having their lives exposed to the public eye, particularly in the mass media.
It is a matter of different prioritization that rests in different historical
backgrounds; the privacy protection in modem European law stems from the
experiences of the public who were exposed to surveillance and blackmail by
the secret police in totalitarian regimes. 228 In contrast, for Americans the
prominence of freedom of speech goes back to revolutionary times and the
founding of the republic after the British government censored and controlled
the press in the colonies. 229 Certainly, both freedom of speech and respect for
privacy are an integral part of both European and American legal culture. But
the respective limits of these rights are construed differently.

In sum, the legal scope even of fundamental principles can diverge
significantly between European countries and the United States, not to mention
with regard to emerging markets such as China or Bangladesh. This legal
uncertainty makes it a complex and perhaps impossible undertaking for
multinational corporations to ensure that their business decisions are in
compliance with all legal standards in all countries of operations. Rather, the
field of compliance has become infiltrated with strategic management strategies
that might require a multinational corporation to trade some key markets in
order to ensure compliance in another key market. As the case of Google
demonstrates, the nature of corporations as global entities with global brand
images to cultivate might require such trade-offs in order to preserve the long-
term success of the corporate brand.

VI.
CONCLUSION

The five levels of corporate compliance with CSR principles co-exist with
each other in a commercial environment that can be merciless to multinational
corporations refusing to embrace the ever-changing demands of modem society.
Ideally, a corporation's rhetorical deference to CSR joins hands with self-
regulation to create a shield against the risk of litigation. In the event litigation
ensues, there are compliance strategies to manage and minimize reputational and

227. See Liptak, supra note 225.
228. Id. Examples would include the Gestapo in Nazi Germany and the Stasi in the Democratic

Republic of Germany.

229. Id.
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settlement risks. The doctrine of corporate liability under the ATS has been
severely and, in 2009 and 2010, successfully challenged in some federal courts.
Novel interpretations of aiding and abetting and of the range of tortfeasors under
the ATS essentially remove corporations from the net of ATS liability. Our
lengthy treatment of ATS risks under the third level of compliance arises from
our deep concern that the Second Circuit, in particular, has fundamentally
misunderstood what constitutes customary international law under, and
misinterpreted Articles 25 and 30 of, the Rome Statute of the ICC, as well as
confused what law to apply to tortfeasors under the ATS. The Second Circuit
has undermined the long-developed line of precedents that holds corporations
accountable to human rights principles under the ATS.

Nevertheless, additional risks arise regardless of the success or failure of
ATS litigation, including the discovery of inferred intent in the act of aiding and
abetting, perhaps in such a manner as to transform the corporation's role from an
act of complicity to more direct participation in the commission of the atrocity
crime. There are also growing incentives to sue or prosecute top executives for
corporate conduct leading to atrocity crimes if the ATS is no longer available for
civil actions against corporations.

We also developed the fifth level of compliance as a major focus of our
analysis. The "counterattack" doctrine of the fifth level is admittedly
provocative and open to deep skepticism. We anticipate "realists" and free
market advocates to weigh in with cynical comments about the overly optimistic
character of the fifth level's focus on protection of human rights. So we wish to
make the following points as a means of challenging the cynics.

We have tried to demonstrate that multinational corporations have an
incentive to make human rights and other CSR compliance issues an integral
part of the business strategy because in our view, the human rights agenda will
become a core function of corporations in the 21st Century. Taking compliance
initiatives on CSR, and particularly human rights, over the years will benefit
shareholders and commerce in general. The modem corporation will find reason
to act both in its own self-interest and in the best interests of society.

The classic business case for CSR focuses on reputational risk and
marketing the corporate engagement on CSR into a brand name. The fifth level
of compliance has a different goal. The example of Google is one where a
powerful corporation's CEO and board of directors sought to advance human
rights protections as a cause of independent merit. The Google experience
suggests a new paradigm for the business case for CSR. The corporation
becomes not simply an advocate for human rights but also the operative
champion for the cause that steers the corporation deeply into the realm of
human rights and social rights. The traditional business case for CSR thus is
transformed and strengthened because the new paradigm reinforces the
corporation's self-interest in human rights protection as a core function of a
successful global strategy and ultimately of global business generally.

In the fifth level of compliance, the corporation embraces and implements a
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stakeholder-sensitive strategy as an indispensable part of the corporation's
objectives and hence constructs a corresponding business model for the future.
We believe the recent Google experience in China and Vietnam offers
significant clues as to what that brave new world will look like in the months
and years ahead - a proactive engagement by corporations in the toughest
human rights issues of our time because it is good business to defend those
rights.
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